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198 | Lal Badshah v. Emperor .. JOS 790] 207 | Boddipati Lalamma v. Emperor...| 106 799 

900 | Siraj-ud-Diu v. Emperor ..5b LOG 792] 208 | Kalu v. Emperor. ,.| IOG 800 

202 ! Sikandar v. Emperor . sa 106 79t l 

9 ALL INDIA CRIMINAL REPORTS, ror JANUARY, 1928. 
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16 | Gulab v. Emperor 107 243 49 | Pandurang Krishana Deotale v. 
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1 | Gommissioner of  Income-Tax, Darab v. Emperor sa | 105 825 
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Club, Ltd ,., 106 642 Mangu v. Emperor 4 | LOG 437 
9| Ramanandi Kuer v. Kalawati Karan Singh v. Emperor ..| IO6 442 
Kuer- f ..|107 14 Shikar Chand v. Jagmandar Das | 106 519 
8 | Ma Saw Kin v. Maung Tun Aung Ganga Charan v. Ram Chandra... T IOG 389 
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30 | Sukdevdoss v. Govindoss &Co ... | 107 29] Salig Ram v. Lachhman —.| 107 32 
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e | Tufail Ahmed v. Emperor ..| IO9 809 
Allahabad High Court. Mathura Kurmi v. Jagdeo Singh | 107 33 
. ! Majidan v. Sabir Ali eS1,1907 674 
1 | Emperor v. Babu Ram - | TOG 684 § Sidh Gopal v. Behari Lal ; 107 247 
3 | Shyam Lal v. Sohan Lal 106 255 | Paras Ram v. Neksai ..| 107 682 
10 | Kanhaiya Lalv.SurajKaran ..| 108 134 Ram Sarup v. Hardeo Prasad .9*| 108 144 
19 | Lakhmi Chand v. Kegar Nath ...| 99 476] Sahu Bisheshar Nath v. Ohand 
13 | Phulbans Kuar v. Bhagdat Singa | 107 677 Lal ..| IOS8 459 
14 | Hafizuddin v. Laborde we | 105. 815 Chandi Prasad v, Jamna ..| 102 239 
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Jai Narain v. Munna Lal ss 
Aminullah v. Emperor 
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Nathabhai v. Veghjibhai ae 
Ukha Mahadu v. Emperor ne 
Shaikh Usman v. Emperor ve 
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Imperial Tobacco Oo. v. Albert 
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Krishna Kishore Adhicary, Im re 
Sabirer Ma v. Behari Mohan Pal 
Isaf Nasya v. Emperor T 
Basanta Kumar v. Khirode 
Chandra ii 
Hari Narayan v. Emperor one 
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Sahib v. Pira " 
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]imperor v. Ibrahim 
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Wazir Chand v. Emperor - 
Rahella v. Wazira 
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Mohammad Khan v. Emperor 
Raj Mal v. Harnam Singh 
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Emperor v. Muhammad Akbar ... 
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Emperor v. Walli Mohammad > 106 577 
Bhag Singh v. Emperor .105 681; 

-| Jaswant Rai v. Lajwanti | IO7 603 | 
Muhammad Ismail v. The Crown | 109 239 |: 
Lal Ohand v. Thakar Das 107 - 610 4 
Megh Raj v. Baz Khan :. |. 105 812 
Sikandar v. Emperor w | 1086 794 | 
Prag Narain v. The Crown“... | 109 509 | 

.| Lal Badshah v. Emperor ` 106 
Mehlu Mal v. Bholu > [O2 295 | 
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Ulfat Rai v., Tej Kaan IOS 176 
Jogindar Singh v. Agha Safdar 
' Ali Khan III $78] 
Thakar Das v. Narainu - IQ9 165 | 
Emperor v. Des Raj 109 236 | 
Preman v. Emperor IOS 678 | 
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Bishon Chand v. Bishen Devi « | 107 993 
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Navayandoss v. Bucharaj . | 106 315 J 
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In re Nakolo Behara IOS $826 | 
Srinivasulu v. Naicken i 10S 338 | 
Krishnaswami v. Sriramulu. '..| IOG 5 
Munisami Naicken v. Vedachala os ; 

Naicken ..| AOI 386 | 
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Ohinnan Chetty v. Vilathan 106 229 | 
Padmanabha v Sitarama 106 158 | 
Sundara Raju v. Seshadri » | LOG 426 | 
Kunhammad Hajee v. Kozhivam- E | 

mal :- 106 395 | 
Venkata Chandikainba v. Venkata >] 

Row | IGS 775 | 
Surayya v. Subamma we | 106 863 | 
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- Mudaliar ` 
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114 | G. G. Foster v. A. B. Foster .| IO7 1841 102 | Barhamdeo Singh v. Emperor 105 230 
121 | Rampal Singh v. Jai Ram Singh | IO7 560] 103 | Zahuri Sahu v. llmperor 106 212 
192 | Chandrika Singh v. Emperor ICG 686] 105 | Ohhatradhari Singh v. Hemlal 
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- Singh . | IIO 468 | 106 Jadoo Kaharin v. Kisun Basi 
125 | Tulshipat Ram v. KemakLiya Kuer 105 39 
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113 | Gokkul Pande v. Baldeo Sukul . ICS 26 
] | Akbar Ali v. Emperor es | 104 897 | 115 | Gendo Unaon v. Emperor 106 591 
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12 | Radha Prasad v. Emperor . | FOG 06331 118 | Raghunath Prasad v. Rampiari 
13 | Thakur Das v. Emperor 104 450 Kuer [O9 645 
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99 | Gokul Chamar v. Emperor „ | 105 6383] 124 | Emperor v. Bandhu Singh IOG 691 
23 | Shibjee Shah v. Hira Lal ..| 104 613-] 128 | Deonandan Pande v. Anhach 
"94 | Ram Das v. Chhota Lal 104 526 Kahar 105 561 
25 | Maharaj Bahadur Singh v. P. o. 129 | Basgit Singh v. Emperor 104 826 
Lal 105 689] 134 | Herbert Francis v. Muhammad 
98 | Birji Ballab  Lallji v. Beney Akbar ..|105 302 
Krishna |: 104. 364] 139 | Nathuni Nonia v. Emperor .. | LOQ 898 
99 | Janak Prasad v. Askaran Prasad |*]1O5 742| 143 | Bigan Singh v. King-Emperor ...| 1O7 530 
31 | Tajali Mian v. Emperor :1O4 459] 144 | Nayamat Ram v. Rameshwar  ... | 108 ,432 
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| Dubey , 105 740 Rangoon High Court, 7 
36 | Brindraban v. Gopal Saran e| ICQ 514 
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Walter Wood, In re, (1868) 4 T. L. R. 277. 


, (Relied upon) si 
iVasantrao v. Anandrao, 6 Bom. L. R 925. 
(Distinguished) P^ 
Wasdeo v. Rupchand, 23 P.R. 1905; 13 P. L. R. 
1905; 31 P W. R. 1905. (Followed) " 
"Watson v. Gray, (1850) 14 Ch. D. 192; 49 L. J. 

- — Ch. 243; 42 L. T. 294; 28 W. R. 438; 44 J. P. 


537. (Followed) 2 
Wear River Commissioners v. Adamson, (1878) 


oe 


9 A. O. 143; 47 L. J. Q. B. 198; 37 L, T. 543; 
96 W. R. 217, (Relied on) m" 
© 
e 
e 9 
e e 
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Whitwham v. Westminster Brymbo Coal é 
Coke Co , (1896) 2 Oh D. 538; 65 L.J. Ch. 


a 


Page. 


203 
369 
596 
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607 ' 


905 741; 74 L. T. 804; 44 W. R. 698. (Distin-. 
guished) is 
Wiru Ram v. Amar Chand, 94 Ind. Cas. 117; A. 
889 I. R. 1926 Lah. 344; 8 Lah. L. J. 170; 27 P. 
L..R. 710. (Followed) m 
Wood v. Riley, (1868) 3 O. P. 26; 34 L. J. O. P. 
110 24: 17 L. T. 216; 16 W. R. 146. (Followed) 
Wood v. Riley, (1868) 3 O. P. 26; 37 L. J. C. P. 
193 24-17 L. T. 216; 16 W. R. 146. (Referred to) 
298 Y 
110 | Young v. BankierDistillery Co., (1893) A. O. 
. 691; 69 L. T. 838; 58 J. P. 100. (Followed) ... 
809 | Young v. Leamington Corporation, (1883) 8 A. 
C. 517; 52 L. J Q.B. 713; 49 L. T. 1; 31 W. 
R. 925; 47 J. P. 660. (Relied on) n. 
Yusaf v. Naza, 16 Ind. Cas. 995; 11 P. R. 1913; 
17 P.L. R.1913; 278 P. W. R. 1913. (Follow- 
879 ed) s 
Yusif Ali: Mamoonji v. Alibhoy, 87 Ind. Cas. 
433 646; 255 P. L. R. 1025; A. I. R. 1927 Lah. 567. 
(Referred to) l - 
20 4 
Z 
624 l 
Ziada v. Jowai, 34 Ind. Cas, 538; 46 P. R. 1916; 
134 P. W, R. 1916; 148 P, L. R. 1916, (Refer- 
481 red to) " 
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PRIVY COUNCIL. 

APPEAL FaOM TAB Mapras Hien Covet. 
November 29, 1927, 
Present:—Viscount Sumner, Lord 
Atkinson, Lord Sinha, Sir John Wallis 
and Sir Lancelot Sanderson. 

P. C. MUTHU CHETTIAR 
—PLainTIFF—APPBLLANT 


Mr . versus. t 
K. V. MEENAKSHISUNDARAM AYYAR 
AND OTHE&8—DEFENDANTS 
— RESPONDENTS. 

Construction of document—Cardinal principle— 
Documents’ must be read as a whole—Compound 
vnterest-—Interpretation of words “interest on interest" 
1n mortgage-deed. - 

It is one of the cardinal principles of construction 
of written documents that they must be construed 
as awhole; each provision they contain must 
receive attention; and from their severàl provisions 
the true intention of the parties to them is to be 
ascertained, [p.4, col. 1. 

Observations of Lord Ellenboroughin Barton v. 
Fitzgerald (1) and in Sicklemore v. Thistleton (2) and 
of Lord Halsbury in Elderslie Steamship Co., Ltd. 
v. Borthwick (4) relied on. 

The phrase ‘he shall pay interest om interest’ 
occurring ina mortgage-deed is ambiguous, and 
does not necessarily connote a liability to pay com- 
pound interest. These words may fairly enough refer 
to interest to be borne by a sum in arrear, if that 
sum was payable as interest. [p. 4, col. 2.] - 

Appeal from’ a judgment and decree of 
the High Oourt, Madras (Ramesam and 
Jackson, JJ.,) dated the 18th January, 1924, 
allowing an appeal from the judgment of 
the Subordiiiate Judge, Dindigul, dated 
the 30th October, 1920, and made in Origin- 
al Suit No. 77 of 1919. . 

FAOTS.—The said suit was brought by- 


the assignee'of a mortgage, dated the 28th. 


January, 1911, for a. mortgagé-decree for 


Hs. $1,922.8:6. During the pendency of. 


the syit defendants paid into Court 


Rz. 12,500. The Subordinate Judge made 
a decree for a further sum of Rs. 12,301-9-6 
buf, on appeal, the High Oourtheld:that by the 
said payment.into Court the mortgage was 
discharged, and made a decree according- 
ly dismissing the suit. — 

Against the last-mentioned decree the 
plaintiff. preferred this appeal to His 
Majestyiin Council, and the question there- 
on was as to the rate of interest due under 
the mortgage. The plaintifi-appellant's 
contention was that compound interest 
on the mortgage. amount was charge- 
able at 12 per cent.. with monthly rests 
from June, 1912: The High Court negativ- 
ed this contention as being inconsistent 
with the terms ofthe mortgage as duly 
construed. In their judgment the learned 
Judges said:—" The only point for consider- 
ation in this appeal is the construction 
of Ex. ‘A’, the deed of mortgage sued 
upon”, and they expressed their conclusion 
as follows:— | 

* We think the proper construetion of 
the clause is when each amount of month- 
ly interest; became overdue, it should 
carry interest at 12 per cent. up to pay- 
ment there being. no further rests: It is 
conceded by the parties that the amount 
tendered, viz., Rs. 92,500 was enough to 
cover thesum due up to the date of tender; 
and the plaintiff is not entitled to any 

rther sum." p : 
ts De Gruyther, K. C, (with him Mri 
Narasimham), for the Appellant. —It is aj 
question of construction. We are entitled: 
to chaffge interest on interest. Whether you: 
@all it compound Interest, or interest on .in- 
terest, we are entitled to the interest we: 


claimed. 


$ e 


[Lorn ÁTKINSON.—That is compound in- 
terest: adding interest on interest.] 


[Sir Jonn WaLLIs.— You are not to have 
monthly rests. The Subordinate Judge 
in his judgment puts the plaintiffs con- 
tentions very clearly. ] : 

_ Mr. De Gruyther, cited s. 83, Transfer of 
Property Act, as. regards payment into 
Court. i . 


If you look at the accounts, all we have 
actually done is to charge interest on ar- 
rears of interest due. 


[Lord SINEA.—Àre you entitled to charge 
compound interest? | i 


[Lorp Argınson.—Interest on interest 
_means interest on arrears. That is the right 
way tolook at it.] 


[Loro Sinna.—If you claim monthly resta, 


that has to be specifically provided for in 
the deed, | 


. [Lorp ATKINson.—You must expressly in- 
dicate and provide for rests. ] 

[Lord Sinua.—Take an ordinary English 
contract. Unless you provide for rests, you 
cannot charge compound interest.] ~ 
= [Loro Arxinson.—Compound interest, 
with monthly rests, amounts to a fabulous 


sum, : 


[Loro Sirsma.—I doubt if in the case of 

_ &n English deed you could charge interest 
with monthly rests unless it was so provid- 
ed for in the deed itself.] 


. Mr. De Gruyther referred to Tamil Dic- 
tionaries as to the meaning of the ver- 
nacular words in dispute. 


Mr. K. Brown, for the Respondents, 
JUDGMENT.. 


Lord Atkinsoh,—This isían appeal 
against a decree of the High Court of 
Judicature at Madras, dated the . 18th 
January, 1924; allowing an appeal from the 
judgment of the SubordinateJudge of Dindi- 
gul, dated : the 30th October, 1920. The 
"Suit was brought by the assignee of a 
mortgage dated the 28th January, 1911, 
for a mortgage-decree of Rs, 21,532-8-6, 
During the pendency of the suit the de- 
fendants paid-inte Court Rs. 12,500. The 
Subordinate Judgemade a decree for a 
further sum of" Rs. 12,301-9-6, bu¢ @n ap- 


peal the High Court held that bythe pay-e 


ment into Court the mortgage was dis- 
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charged, and made a decree accordingly 


. dismissing the suit. Against the last-men- 
‘tioned decree the plaintiff (hereinafterrefer- 


red to as the appellant) has preferred 
this appeal, and the question in itis the 
rate of interest due under the mortgage. 

It is essential to examine closely the 
provisions of the two instruments upon 
which the appellant’s title. to relief pur- 
ports to be based. The first of these is a. 
hypothecation bond dated the 28th Janvary, 
1911, by which Subramania Ayyar (the 
father of the respondents) purchased a 
house therein described for -the sum of 
Rs. 20,000 from one Padmanabha Nayudu, 
of which sum it was by the said bond 
provided that the sum of Rs, 10,000 should 
remain - outstanding on mortgage of the 
properties so purchased. On the 27th July, 
1912, the purchaser, Padmanabha Nayudu, 
by written instrument, assigned his afore- 
said mortgage to the present appellant, 
It is stated in this instrument and apparent: 
ly not disputed thatthe mortgagor had, 
on the 9th April, 1912, paid in part dis- 
charge of the mortgage-debt à sum -of 
Rs.. 1,000, and that the interest which had 
accrued on the mortgage debt up to the 
end of May, 1912, had been duly paid by. 
or on behalf of the mortgagor. On the 
llth February, 1917, a sum of Rs. 12,500 
was tendered to the mortgagee in discharge - 
of the mortgage. Itis not disputed now 
that this sum was, upon the construction 
of the mortgage-deed adopted by the High 
Oourt, sufficient to discharge the mortgage- 


‘debt due ùp to that date, but the appel- 


lant refused to. receive it, stating that it 
was insufficient. On the 21st August, 1919, 
the appellant instituted a suit against the 
mortgagor and his son, alleging, amongst 
other things, that, according tothe terms 
of the deed of assignment and according 


.to law, the first. defendant was bound .to 


pay the interest accruing on the mort- 
gage-debt at the rate of 8-annas per month, 
and that on default in paying this- interest 
the defendant was bound to pay the entire 
balance of the mortgage-debt due at the 
date of this default with compound ina 
terest thereon at the rate of Re. d per cent, 


‘per mensem from the dateeof default up 


to the date of payment, which liability, up 
to the date of the plaint, was, he alleged, 
found to be Rs. -21,532-8-6. In respect of 
this debt he prayed for the usual decree for 
this amount with subsequent interest theres. 
on and costs, i * 
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' On the 28th November, 1919, the said 
defendant filed à statement of defence in 
which he alleged, inter alia, that the plaint- 
iff's construction of the clause in the deed 
of assignment providing that on default of 
payment ofinterest due at any time the 
appellant was entitled to compound inter- 
est at l per cent, with monthly rests, was 
preposterous and . penal, that the tender 
made by him was adequate and proper, 
that the plaintiff was not entitled to fur- 
ther interest after the date of the tender, 
and that he, the respondent, was prepared 
to pay the sum of Rs. 12,500 if the plaint- 
if would accept it in full discharge of 
his claim. On the 30th October, 1920, the 
learned Subordinate Judge of Dindigul 
delivered judgment in the case, holding 
that on the proper construction of the 
vernacular words used in the document 
(i. e., the deed of transfer), it was clear that 
compound interest at 12 per cent. was 
agreed upon, that the rate of interest, pay- 
able under the suit-bond in default of pay- 
ment of iuterest every month, was 12 per 
cent. compound interest, He also held that 
there was an attempt to tender some 
amount onthe llth February, 1917, but 
that Rs,12,500 was not actually before the 
plaintiff, and that the tender was neither 
legal nor valid, and he accordingly allowed 
the plaintiffsclaim. A formal decree was 
drawn up for the amount claimed by the 
plaintiff with further interest and costs less 
the sum of Rs. 12,500 paid into Court by the 
first defendant, and on the 4th July, 1920, 
drawn out by him. Their Lordships, for 
reasons to be. presently stated, are quite 
unable to take the same view as the learn- 
ed Subordinate Judge took as to the 
proper construction of this suit-deed, as it 
is styled—this deed of assignment. 

The learned Judgesin the sHigh Court, 
fortunately, their Lordships think, took an 
entirely different view from that of the 
learned Subordinate Judge. They held 
that the proper construction of the clause 
in the suit-bond, on which the question in 
controversy was treated as turning, was to 
this effect, that when each amount of 
. montlely interest became overdue it should 
Garry interest at 12 percent. up to pay- 
ment, there being no further rests ; that 


it was conceded by the parties that the _ 


amount tendered, Rs, 12,500, was enough 
to cover thesum due at the date of tender, 
and that the plaintiff was not entitled to 
phy further sums; that it was admitted 
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before them that the sum of Rs, 12,500 de- 
posited in Court had been drawn out by 
the plaintiff. They accordingly set aside 
the decree of the Court below and held that 
the plaintiff was not entitled to any fur- 
ther decree. Their Lordships think that 
the conclusion at which the learned Judges 
of the High Courts arrived was sound and 
right, but on the question of the proper 
mode of construing the suit-bond there 
are some important considerations which : 
were not fully dealt with by either 
Court. 

. When default is once made on the oc- 
casion of the first rest, the debtor thence- 
forth pays interest not merely on the ori- 
ginal debt he owed, but upon a composite 
debt including the original debt plus the 
added interest. Nowin the present case 
the loan of Rs. 10,000 is made for three 
years with interest at 8-annas percent. per 
mensem. This interest is to be paid before 
the 10th of every month, and a receipt ob- 
tained, but if default should be made in 
payment inthis manner, or in getting a 
receipt, the. rate of interest is doubled. 
But.on what is it to be paid ? If it be as 
compound interest the interest in arrear 
has sunk into the principal, and the 12 
per cent. must be paid on this composite 
sum. If, on the contrary, interest is only 
to be paid onthe interest in arrear and 
there is no such sinking, then the rate of 
interest on the original debt remains un- 
changed af 8-annas per cent. and is nof 
doubled. Moreover, ifthe unpaid interest 
sinks into the principal debt, the debtor 
loses all right to have it separated again 
from that debt and dealt with independent- 
ly. He must, therefore, pay interest on the 
composite sum at double the rate reserved - 
upon the principal sum for the whole 
three years. From the date of default 8 
annas per cent. per mensem could no longer 
be paid on anything. 

It is scarcely possible, their Lordships 
think, to conceive that men of ordinary 
intelligence could put themselves in such 
a hopeless position, anda construction of 
the document which brings out these re- 
sults must, they think, be erroneous. 

Again, it appears to their Lordships 
that the Subordinate Judge allowed his 
mind to be eoncentfated too much on the 
words “pay interest on interest " used in 
thé gentence, é‘ If he fails to pay in that 
manner he shall pay ‘ interest on interest’ 
at the vate of 1 per cent.” These words 


tion to it 


fairly enough refer to interest to be borne 
by asum in arrear, if that sum was pay- 
able as interest, 

But it has been long ago, and many 
times, decided that written documents 
must be construed as a whole; that each 
provision they contain must receive 
attention and from their several provisions 
the true intention of the parties to them 
is to be ascertained. 

In Barton v. Fitegerald (1) Lord Ellen- 
borough said :—. 

"It is a true rule of construction that 
the sense and meaning. of the parties in 
any particular part of.an instrument may 
be collected ex ante cedentibus et cónseqe«- 
entibus: every part of it may be brought 
into:aetion in order to collect from the 
whole one uniform and consistent sense." 

Again, in Sicklemore v. Thistleton (2) 
Lord Ellenborough again said :— 

“ According to the authority of Browning 
v. Wright (3)covenants ought to be con- 
strued with due regard to the intention 
of the parties asit is to be collected from 
the whole context of the instrument, so as 
fo make one entire.and consistent construc- 
tion of the whole." 


In the case of Elderslie 
Lid. v. Borthwick 
said:— | 

"My Lords, I do not think it necessary to 
quote any authority in this case. Con- 
struing this instrument (i. e., the Bill of 
Lading) and applying to it the ordinary 
canons of construction, I must move 
your Lordships that this appeal be dismiss- 
ed. It seems to me that if what has 
been called the large print had stood alone 
I should not have had the smallest doubt 
that it would have carried the shipowner 
the whole way. I can give no other construc- 
than that which the words ex- 
press; but the difficulty in his way is 
that he has thought properto execute an 
instrument which has two different sets of 
phrases in it, and oné rule of construction 
which must prevail is thet you must give 
effect to every part of a document if you 
can—you must read it as a whole. Mr. 


a (1812) 15 East, 530; 104 E. R. 944; 13 R, R. 519, 
p V) 0817) 6 M.&S.9 at p, 12;105 E, R. 1140; 18 R; 


Steamship Co., 
(4) Lord Halsbury. 


M (1799) 2 Bos. & Pul. 13;.126 E. R. 1128; 5 R R: 
‘ . e 
(4) (1905) A. O. 93; 74 L. J. K. B. 388; 53 W. R 401; - 


99 LB 21 T. LR. 277; 10 Asp. M. 0,25: 10 Com, 
Das, 109, 
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Carver has ingeniously spoken of independ- 
ent contracts and independent paragraphs 
and so on, but we must remember that 
this is one contract, and each of the 
parts of tbis contract must be read so as 
to give effect to the whole if it can.” 
Applying these principles of construc- 
tion to the present case, their Lordships 
do not think that such: dominating force 
and meaning can be givento the ambigu- 
ous phrase “ interest on interest” as would 
léad to results, which clash with the plain 
and clear objects and meaning of thé 
natural and unambiguous provisions of the 
document. z 
Their Lordships will, therefore, humbly 
advise His-Majesty that the appeal must 
be dismissed. The appellant must pay 


the costs. TM 
K-d, R. Appeal dismissed, ' 
Solicitors for the Appellant:—Messrs. 


Douglas, Grant and Dold. 
Solicitors for the Respondents:—Messrs, 
Chapman, Walker and Shephard, 


PRIVY COUNCIL. 
APPEAL FROM THE ÁLLAHABaD HiGH Coort, - 
July 28, 1927. — i 
Present:—Lord Shaw, Lord Sinha and 
Sir John Wallis. 
GAURI SHANKAR AND OTHERS— 
DEFENDANTS—APPELLANTS 
— versus —— 
JIWAN SINGH AND oTHERS—PLAINTIFFS 
— RESPONDENTS. l 
Hindu Law—J oint family—Sale for family necessity 
— Part of consideration not - applied for purposes of 
necessity— Sale, whether liable to be set aside. 

A sale of joint family property will not be set aside 
merely because a part of the proceeds is not proved 
to have been applied to purposes of necessity. The 
real question that has to be considered is whether 
the sale itself was justified by necessity. If the pur- 
ehaser has acted honestly if the existence ofa family 
necessity for the saleis made out, and the price is 
not unreasonably low, he (the purchaser) is nęt bound 
to account for the application of the price. jp. 7, cols, ° 
1642 ; | 

ihe practice under which, although it be completely ` 
established that by far the most substantial part of 
the consideration was for family necessity, yet if 
a certain balance of the price remains unaccounted for, 
orensufficient]y proved, then by that result the parties 
interests are judged; andthe sale is set aside, con- 
ditionally upon the re-payment by the vendor or Mig 

e 
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- Yepresentatives of the substantial part referred to is 
erroneous. [p. 6, col. 2 | 
Sri Krishn Das v. Nathu Ram (1), followed. 
Transactions of sale of family property which in 
their real essence and substance, are sales made for 
family necessity, will not be narrowly scrutinized, 
especially when such transactions have stood un- 
schallenged fora considerable length of time and go 
back beyond the stage at which direct evidence could 
possibly be expected from the vendees. [p 7, col. 1.] 
Where a sale offamily property for the sum of 
Rs. 4,000 was justified by necessity to the extent of 
Rs. 3,500 and there was an unaccounted balance of 
Rs 500 and the High Oourt held the sale invalid, 
- Subject to the condition of payment to the vendees of 
the items proved (namely), the said sum of Rs. 3,500: 
rey that the sale could not be set aside. [p. 7, 
eol. 4. 


Appeal from a judgment .of the High 
Oourt, Allahabad (Lindsay and Kanhaiya 
Lal, JJ.,), dated the 30th March, 1925, re- 
versing that of the Subordinate Judge, 
Mainpuri, dated the 19th January, 1922. 


FAOTS.—On the 26th February, 1910, 
Lal Singh, father, and Nawab Singh, uncle, 
of the plaintiff, sold the property in dispute 
to defendants Nos. 1 to 3for a- consideration 
of Rs. 4,000. The plaintiff alleged that the 
property in question. was joint ancestral 
property and thatit had been sold without 
legal necessity, and he brought the present 
suit on the llth July, 1921, for possession 
of the property by cancellation of the . sale- 
deed. The defence substantially was that 
the sale was for legal necessity. .Three 
items, went to make up the consideration 
of Rs..4,000 recited in the sale-deed. The 
first item was one of Rs. 3,135 left with the 
vendees for payment to a prior mortgagee, 
The second item of Rs. 65 was recited in 
the deed to have been paid to the vendors 
before the date of the execution of the sale- 
deed, and lastly, a sum of Rs. 800 in cash 
was said to have been paid to the vendors 
at the time of registration before the Sub- 

"Registrar. The Subordinate Judge dis- 
missed the-suit, holding on the evidence 
that the entire consideration money was 
obtained for family necessity. With re- 
ference to the third item of.Rs. 800, the 
Subordinate Judge said: —"Itjis proved by 
the Auraiya Treasury (register)'called in by 
the contasting defendants that sums amount- 
ing toa total of Rs. 535-2:4 were paid by 
tho vendors into the Treasury about land 
revenue from the 2ud March, 1910, to 15th 
August, 1910. The balance out of Rs. 800 
has not been very well-accounted for, but 


in view of the fact that a very large portion * 


of the consideration for the sale in question 


JL 


= 


has been proved tohaye been required by the 
vendors for legal necessity and that there ja 
not even an insinuation that either of the 
vendors had a bad moral character, I have 
no hesitation in holding that the entire 


consideration was obtained’ for family 


necessity, Itis,also to be considered that ° 
the suit has been brought long after the 
execution of the sale-deed when it is not 
easy for the vendees to adducé-strong.-and 
perfectly satisfactory evidence about. each 
item .of the sale consideration. I decide 
the issue in favour of the defendants- 
vendees." The plaintiff appealed from the 
said decree to the High Court. ‘The learn- 
ed Judges of the High Court stated that the 
plaintiff's Counsel had to admit that the sum 
of Rs, 3,135 was left forthe discharge of the 
earlier mortgage and could not be impeach- 
edas that sum constituted an antecedent 
debt which was binding on the plaintiff. 
They agreed with the Subordinate J udge 
that the item of Rs, 63 also constituted 
legal necessity. With reference, however, 
to the item of Rs. 800, they did not concur 
inthe view taken by the: Subordinate 
Judge. They held that Rs. 257-14-8 out of 
that sum had been deposited in the Gov- 
ernment Treasury on the 2nd of March, 1910, 
on account of land revenue. As to the 
other payments by Nawab -Singh (vendor) 
into the Auraiya Treasury in July and 
August, 1910, on account of land revenue, 
the learned Judges were inclined to think 
that they were deposited on account of the 
rabi instalment and disallowed these jtema 
apparently on the ground that the sale-deed 


recited that the executants had to pay the 


revenue for kharif. They further held 
with reference to the balance of this item 
that it was the duty of the vendees or one 
of them atleast to have entered into the 
witness-box and deposed as to his know- 
ledge of the objects for which this money 
was taken, and that not having done so and 
the burden of proof being on the vendees 
they must take the consequences. They, 
therefore, found that legal necessity and 
antecedent debt were shown to have existed 
to the extent of Rs. 3,457-14.8, The learned 
A udges concluded their judgment as fol- 
OW8S:— | 

“The balanee which is unaccounted for is 
a sum of Rs, 500 odd ånd is a substantial 
amount. Following the practice, thérefore 
of this Dourt in aases of this kind, we think 
the proper line to take.is to give the plaint- 
iff a conditional decree.. We, therefore, 


b. 
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allow the appeal, set aside the order of the 
Court below and give the plaintiff a decree 
declaring that if he pays into Court for 
payment to the vendees within three months 
from the date of this decree the sum of 
Rs. 3,457-14-8, he will be entitled to posses- 
sion of the property in dispute. If payment 
is not made within that time his suit will 


Stand dismissed. We do not allow the. 


plaintiffany costs either here or in the Court 
below, but we direct that if he fails to pay 
the sum above-mentioned within the period 
limited the suit shallstand dismissed with 
costs in all Courts to the defendants- 
vendees." 


The defendants-vendees appealed to His 
Majesty in Council from the said decree of 
the High Court. Re ts 


Mr. Wallach, for the Appellants: —The 
whole of the consideration money was paid 
for legal necessity. 


Even on the finding of fact of the High 
Court that out of the sale consideration of 
Rs. 4,000, Rs. 3,457-14-8 were for an antece- 
dent debt and legal necessity, the plaintiff's 
suit ought to have been dismissed. 


-[Sr& Jous Watris—In Sri Krishn Das 
v. Nathu Ram (1) the Board set aside a 
most extraordinary doctrine enunciated by 
the Allahabad High Court.] 


[Lorp SHaw.—The practice followed by the 
Allahabad High Court was entirely wrong)! 


The principle of Krishn.Das's judgment 
applies to the'present case. 


[Stk Joun Watuis.—The Board have 
laid down that a sale will be, upheld 
although the property is worth a little 
more than the consideration money. 
The mere fact that necessity is not proved 
for a small part of the consideration, can- 
not vitiate the sale. That is the underly- 
ing principle in such cases] “< 


The respondents were not represented at 
the hearing: l e 


JUDGMENT. 

Lord Shaw.—This, appeal concerns 
property which is ‘undoubtedly family 
property. It was gold for family neces- 


= 


1) 100 Ind. Cas. 130; 54 I. A. 79; 25 A. L. J,80; A. 
I R. 1927 P. 0. 37; /1927) M. W. N. 89; 38 M. f, T. 48; 
4 O. W. N. 184; 8 P. L. T. 210; 310. W.N 402; 49 A. 
149; 29 Bom, L. R. 825; 450, L.'J.380; 82 M. L. J. 
720; 26 L. W, 856 (P. O.. ^. 
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'sity, so alleged, at the price of Rs. 4,000: 
There is no allegation made upon the 
record, or suggested in any respect, that 
the property was sold for the payment 
of any debts for immoral purposes. The 
only question is as to family necessity. 


A certain practice appears to have crept 
up in the Allahabad High Court of 
investigating and settling these cases upon 
the principles of accounting. If, upon a 
strict accounting, it is found that, although 
it be completely established that by far 
the most substantial part of the considera- 
tion was for family necessity, yet if a 
certain balance of the price remains un- 
accounted  for,.or insufficiently proved, 
then by that result the parties’ interests 
are to be judged, and the sale is set 
aside, conditionally upon the re-payment 


by the vendor or his representatives of the: - 


substantial part referred to. 


It is manifest that this practice imperils 
transactions of sale which, in their real 
essence, and substance, aresales made for 
family necessity. l 

The present caseis interesting: as illus- 
trative of the point. It may be that in 


all cases of family necessity sums have - 


been expended which, after a lapse of years, 
cannot be verified by entries in books or 


the like. It-is, therefore, important to notice . 


that in the present case the transaction of 
sale stood unchallenged for upwards of ll 
years, The sale took place on the 26th 
February, 1910, and it was not until the 


. llth July, 1921, that this sale was put in 


challenge and the Court was asked to 
declare it void as not having been for family 
necessity. l 


In the course of the investigation, the _ 
case as to family necessity with regard to ` 


the major portion of the aecounts was com- 
pletely satisfied. Both Courts held that 
payment was made to extinguish a prior 
mortgage-bond, and the amount due there- 
under was Rs. 3,135. Both Courts further 
agree in holding that the Rs. 65 was paid 
to the vendors before the execution of the 
sale deed. 

The Judge who tried the case sfated his 
conclusion upónthe largest iteh thus :—"It 
is, therefore, clear that the bond of the 17th 
April, 1906, was executed by Meharban 
Singh and his sons for family necessity." 


eHe also makes the same clear statement 


with regard to the Rs. 65. As to the third 


iiem of Rs. 800, he holds it to be proved’ j 


X 


- 
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- by the Auraiya Treasury, and its official 
who was called in, that sums amounting 
to a totalof Rs. 535 were paid by the 
vendors into the Treasury before the 15th 
August, 1910. The small balance of bet- 
ween two aud three hundred rupees, the 
learned Judge says, has not been very 
well-aecounted for; but, in view of the 
fact that a large portion of the considera- 
tion forthe sale has been proved to have 
been required for legal necessity, he has 
no hesitation in holding that the entire 
consideration for thesale was such neces- 
‘sity. He adds this pregnant remark: "It 
1s alsoto be considered thatthe suit has 
been brought long after the execution of 
the sale-deed, when it is not easy for the 
vendees to adduce strong and ‘perfectly 
satisfactory evidence about each item of 
the sale consideration.” These ‘views of 
the Subordinate Judge have the approval 
of their Lordships.  : | 
Thelearned Judges of the High Court, 
however, in accordance with the practice 
to which allusion has been made, state 
that on their estimate of the consideration 
for sale,^they do not reach the conclusion 
that the entire amountof the Rs: 4,000 is 
proved to have been justified by’ hecessity. 
They admit the bond and the,item of 
Rs. 3,135 thereunder. They admit the pay- 
ment of Rs. 65. They further give credit 
for the payment of certain Government 
and other dues exigible upon the pro- 
perty; but they consider that there is 
an unaccounted balance of Rs. 500. Having 
reached that amount, the learned Judges 
of the High Court then pronounce the sale 
invalid, subject to the condition: of pay- 
ment to the appellants of the items proved. 
Their Lordships think this practice to 
be erroneous. 
judgment which finally summed up the 
entire law on this subject was pronounced 
by this Board on the. 10th December, 
1926, in the ease of Sri Krishn Das v. 
Nathu Ram (1). The judgment of the High 


Court had been given about twenty months . 


sooner, namely, on the 30th March, 1925. 
In their Lordships’ view, had the Krishn 
Das judgment been pronounced prior to 
the judgment of the High Oourt. that 
Court would have, in view of it, reached a 
different conclusion. In that case a. con- 
siderable body of authority was consider- 
ed by the Board; and the result. was in 
substance that a sale of joint property 
„will "not be set aside merely because a 


It is to be noted that a^ 


t. vidence. |p. 9, col. 2 


MARTAND RAO ®, MALHAR RAO, . 7 


part ofthe proceeds isnot proved to have 
been applied to purposes of - necessity. - 
The real question that has to be con- 
sidered is this: Whether the sale itself 
was justified by necessity. Their Lordships . 
cannot go back upon that decision. If 
the purchaser has acted honestly, , if the 
existence of a family necessity for. sale ig 
made out, and the price is not unreason- 
ably low, he (the purchaser) is not~bound 
to account for the application of the price. 
They, however, take the case, even upon 
the footing, which might well be challeng- 
ed, that Rs, 500 out of the price of 
Rs, 4,000 had not been fully accounted 
for. Granted that it was so, then the 
balance of Rs. 3,500 out of Rs. 4,000 
is surely a justification of sale for a 
family necessity proved up to that amount. 

In those circumstances their Lordships 
will humbly-advise His Majesty that this 
appeal should be sustained,the decree of 
the High Oourt set aside with costs, and 
that. of the Subordinate Court restored. 
The first respondent (the plaintiff) will 
pay the costs of the appeal. 

K. J, B: Appeal allowed. 


Solicitor for the Appellants:—Mr. H. S. L. 
Polak. 


PRIVY COUNCIL. 

APPEAL FROM THE NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 
November 24, 1927. 
Present:—Lord Shaw, Lord Sinha and 

|. Bir John Wallis. i 

MARTAND RAO—DEFENDANT— 

sc ‘APPELLANT 
WETSUS , 
MALHAR RAO —PraiNTIFF—RESPONDENT, 
Impartible estate—Proof of impartibilaty — Re-grant, . 
effect of—Amgaon zemindari (Central Provinces)— 
Onus of proof of special’ custom modifying ordinary 
law of succession —" Raj —Value of "opinions" in 
official reports. ' " 

A special custom modifying the ordinary law of 
succession must be ancient and invariable and must 
be establfshed to PA by clear and unambiguous 


Observations of Lord Justice James in Umrithnath, 
Chowdhry v. Goureenath Chowdhry (4), relied. on, 


|. 

8 

Where there isa dispute. with respect .to an estate 

eing impartible or otherwise, the onus lieson the 
party who alleges the existence of a custom different 
from the ordinary law of inheritance accórding to 
,which custom the estate is to be -held by a single 
member and; as,such, not liable to partition. In 
order to establish that any estate is impartible, it 
must :be proved that itis from its nature impartible 
and descendible .to a single person, or that it is 
impartible and descendible by virtue of a special 

custom. [p. 9, col. 2. 

Ifan impartible estate existed as such from before 
the advent of British rule, any settlement or re-grant 
thereof by .the British Government must, .in the 
absence of evidence to the contrary, and unless 
inconsistent with the express terms of the new 
settlement, be presumed to continue the estate with 
its previous incidents of impartibility and succession 
by special custom. [p. 10, col. 1 | 
; The word 'raj' by:itself does not necessarily imply 
impartihility. [p, 1], col. 2.] 

_Unless considerable age can be ascribed to any 
‘particular zemindari, of whichever class it may be 
it cannot claim to be governed by either ancient or 
ynvariable custom. [zbid. . 

"Neither by the terms of the grant, nor by territorial 
or family custom, any more than by its inherent 
nature, can the zemindari of Amgaon (in the Central 
Provinces) be considered an impartible estate sub- 
ject to the rule of single succession. -[p.13, col. 2: 
p. 14, col. 1.] 

[History of the zemindari tenure in the Central 
Provinces discussed; aes 

Although official reports are valuable and in 
many cases the best evidence of the facts stated 
therein, opinions therein expressed should not be 
treüted as conclusive in respect of matters requiring 
. judicial determination, however eminent the authors 
of such reports may be. [p. 9, col. 2.] 


Appeal from a judgment of the Nagpur 
Judicial Commissioner's Court (Batten, 
J. O., and Hallifax, A.J. O:,)in First Civil 
Appeal No. 45 of 1920 dated the 23rd Febru- 
ary, 1923, and reported as 84 Ind. Cas. 658 
reversing that ‘of the’ District Judge, 
Bhandara, dated the Ist March, 1920, °” 


FAOTS.—The material facts are given 
in their Lordships’ judgment, and also in 
the report of the case in the Court* below. 

The main question for determination 
on the appeal to His Majesty in Council 
was whether the zemindari of Amgaon 
was impartible or partible. The District 
Judge decided that the zemindari was 
partible, but on appeal the Judicial Com- 
missioners held thatit was impartible and 
made a .decree declaring that the respond- 
ent, who was the plaintiff in the suit, was 
solely entitled thereto. They concluded 
‘their judgment inethe following words :— 

"The Amgaon zemindari before the 
Thirty Years’ Settlement was of the *nature 
of a raj and, therefore? impartfble ande 
subject to the-rule- of single succession, 


*See 84 Ind, Cas, 658,—[Ed.] 
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the other members of the family of the 
zemindar of the moment being entitled to 
a suitable maintenance and not to any 
specific share intheincome [Baijnath Prasad 
Singh v. Tej Bali Singh (1.] It -was an 
estate of an exactly similar character tbat 
was conferred by Government on thé 
zemindar at the Thirty Years’ Settlement 
[Rewa Prasad Sukal v. Deo Dutt Ram Sukal 
(2).) In addition „a custom had, by that 
time, grown up in the Amgaon family that 
the estate should be -held as an estate of 
that nature and subject to those condi- 
tions. Nothing occurred at the Thirty 
Years' Settlement or has occurred since, to 
alter the nature of the grant or to affect 
the validity of the family custom | Rao 
Kishore Singh v. Gahenabai (3). - 

Messrs. Lowndes, K. C., Parikh and P. A. 
Pandit, for the Appellant. i 

Messrs. De Gruyther, K.C., Dube-and N. 
B, Niyogi, for the Respondent. 


JUDGMENT. 

Lord Sinha.—This is an appeal 
against a judgment and decree, dated the 
23rd February, 1923, of the Court of the 
Judicial Commissioner, Central Provinces,* 
reversing a judgment and decree, dated 
the lst March, 1920, of the Court of the 
District Judge, Bhandara. 

The suit in which the said decrees were 
made was brought by the plaintiff, Malhar 
‘Rao, against his younger brother, Martand 
Rao, claiming that, on the death of their 
father, Madho Rao, he alone -was entitled 
to succeed to the Amgaon Estate, situate 
in the Bhandara District of the Central 
Provinces, to the exclusion of his younger 
brother, on the allegation that by the terms 
ofthe grant under which the estate was 
held, and by a family custom and alco 
by a territorial custom, the said estate 
-was impartible and succession thereto was 
governed by the rule of lineal primogeni- 
ture, and that the younger brother was 
entitled to suitable maintenance only and 
not to any specific share in the estate, 


(1)60 Ind. Cas. 534; 43 A.228; 19. A. L.J. 317; 33 

J. 388: 40 M. L. J. 387; (1921) M. W. N. 300: 25 

N. 564: 2 P. L. T. 257; 23 Bom. L. R. 654: 3 U. 

RMP. C.) 35; 29 M L.T. 358: 48 I. A. 195 (P. CO). . 
d 0.515: 27 I. A. 3,4 C.W N. 582; 2 Bom. 


L 58; 7 Sar. P.O. J. 653; 14 Ind. Dec. (N. s.) 338 
(P. C. 
17 


* 
(3) 53 Ind. Cas. 630; 15 N. L. R. 175; 37 M. L. J. 562; 
A. L. J. 1077; 26 M. L. T. 494; 1 U. P. L. R. (P. C. 
94; (1920) M. W. N. 82; 24.0. W. N. 601 (P. Cb 
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The pedigree of the family from its 
founder, Kolhu Kunbi, including the 
Amgáon braneh ‘(under Pandoo) and the 
other branches, is .given below :— 








KOLHU 
Rama Pontes 
: Ragho E 
> .Sona. Jana 
Ritroo ` f 


an] 
) Tanya Bapu=Musammat 





E | > 
Kondi. Gondi. 


| Mohna. . Raju Bai 
: Madhorao Bhau i dopted b 
(adopted by ae pe a 
` “Raju Bai). Bapoo). 


Ragho = Musammat ^ ^ Arjun, 


Gange Bai. 


Madhorao'Bhau— (adopted by 


Raju Bai), 
‘Malharrao, Martand.Rao, 
(plaintiff). (defendant). 


Seventeen issues were framed by the 
trial. Court, .of which the following four 
only :are material at this stage, viz., Issues 
Nos. 1, 2,9-and 10 :— 

(1}.Was the zemindari of Amgaon con- 
ferred on Pandoo by the Bhonsla Raja 
subject to the condition that it was to be 
impartibleand -to devolve on the eldest 
son, females having no right of succession, 
as alleged -by the plaintiff, or was it con- 
ferred on Sonba (or Sona) without any 
condition being attached to the grant as 
alleged by the defendant ? 

(2) In the time of the Bhonsla Raj, 


whenever a zemindari was granted, did 


the grant always carry with it the con- 
ditions mentioned in para. 5 of the plaint 
(i. e., impartibility and.single succession) 
and.alsothe incident of inalienability ? 

(9) Was devolution to zemindari property 
governed by therale of primogeniture in 
the family of Pandoo and Kolhu; if so, 
are the parties bouud by the said custom ? 

(10) Is these a territorial custom to the 
effect that zemindart property is impartible, 
inalienable -and devolves .by the rule of 
primogeniture as alleged by the plaintiff; if 


so, are the parties bound by the said | 


custom ? : 
After having- considered the evidence 


MARTAND RAO 0. MALHAR RAO, e 


‘in expressed 
Conclusive in respect of matters requiring- 
judicial determination, however eminent 


. | 

B ° 

. 8 
minutely and elaborately oneach of these 
issues, the District Judge held in favour 


of the defendant on all the four issues-and 
dismissed the plaintiffs suit with costs, 


On appeal, the method adopted by the Ap- 
pellate Court was different. 

As their Lordships understand the judg- 
ment of the Judicial Commissioners, they 
accepted as conclusive the opinion which 
they considered to have been expressed in 
certain Official Reports of great authority 
that the -estate in question was in the 


nature of a.raj, and they then proceeded 


to consider whether the evidence adduced 
in the case in any- way displaced that 


. opinion. This is an inconvenient, if not 


an erroneous, method, and their Lordships 
consider it necessary at the outset to point 
out that, though such Official Reports are 
valuable and in many cases the best eyi- 
dence of facts stated therein, opinions there- 
should not be treated as 


the authors of such Reports may be. 
There are certain propositions of law by 
reference to which this case must be decided 
and their Lordships consider that ‘they 
can all be taken as well-settled. 
(a) When there is adispute with respect 


‘to an estate being impartible or otherwise, 
‘the onus lies on the party who alleges the 


existence of a custom different from the 
ordinary law of inheritance according to 
‘which custom the estate is to beheld by a 
single member and, as such, not liable to 
partition. In order to éstablish tbat any 
estate is impartible, it must be proved that 
it is from its nature impartible and de- 
scendible to a single person, or that it 
is impartible and descendible by virtue 
of a special custom. 

(b) Any such special custom modifying 
the ordinary law of succession must be 
ancient and invariable and must be -estab- 
lished to be so by clear and unambiguous 
evidence, To use the words of Lord - 
Justice James in ,the case of Umrithnath 
Chowdhry v. Goureenath Chowdhry (4) :— 

“The custom must be proved by some- 
thing like what we should eall in this 
country immemorial usage. It is a thing 
which cannot be predicated of a simple and 


. single estate, the title'to which dates from 


comparatively a short period of time back.” 


(4) 13 8I. I. A. 512 $t p. 549; 15 W. R. P. O. 10: 6 B. 
E R. 232; 2 Suth. P. O. J. 381; 2Sar. P. 0,4. 618; 20 
. R. 653. | 


J. 
° “ 
to | 
(c) That it an impartible estate ex- 
isted as such from before the advent of 
British rule, any settlement or re-grant 
thereof by the British Government must, 
in the absence of evidence to the con- 
trary, and unlesszinconsistent with the ex- 
press. terms of the new settlement, be 
presumed to continue the estate: with its 
previous incidents of impartibility and 
succession by special custom. 


As regards the first issue, the District 
Judge came to the conclusion that the 
estate of Amgaon.was granted by the 
Bhonsla or Mahratta government of Nagpur 
in favour of one Sonba’ (or Sona) without 
any condition attached to it as regards 
devolution. 


On the second issue he found that the 
plaintiff had adduced no evidence in sup- 
port of his allegation that in the time of 
the Bhonsla Raj, whenever a zemindam 
was granted, the grant always carried with 
it the ‘condition of succession by lineal 
primogeniture and inalienability. He ac- 
cordingly found against the plaintiff on 

g “ both the first and second issues.  . 

On the ninth issue, the -plaintiff's case 
was that, in the Amgaon family itself, 
taking either Pandoo or Sonba to be the 
original grantee, there was a custom of 
succession by lineal primogeniture which 
had grown up, having been derived from 
the parent stock of the Kampta zemindari, 
which started: with one Kolhu, father of 
Pandoo and grandfather of Sonba,. other 
descendants of whom came to be proprie- 
tors of two other zemindaris, viz., Palkhera 
and Kirnapur, where the same custom also 
prevailed. The District Judge held that 
the family custom relied upon by the 
plaintiff had not been proved. S 

On the tenth issue, the District Judge's 
Manclusion, after an exhaustive survey of 
à evidence in regard to territorial custom 
» Wet up by the plaintiff, was summarised 


e 4 













Ara. 92.0f his judgment as follows :— 

Rho above is all the evidence in regard 
diriborial custom a3 set up by the 
in It shows that & number of 

ijdMdaris, viz, Bijli, Ohichwada, Ganga- 
| Jambhli, Palkhera, Nausari along 
dehé Maneri and Karanja, Arjuni and 
meta have beet actually partitioned. 
TnZ regard to Chichgarh zemindart, the 
Judicial Commissioner has hel *that, 
though it- Gatot be.divided by metes and 
bounds, the eo-sharers ofthe zemindari are 


Pj ot y - -— 
, - 
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entitled to divide the profits thereof in 
proportion to their respective shares. In 
regard to Chutia, Palasgaon, Chichwada and 
Bijli, it has been held that those zemindaris. 
are not impartible and that the co-sharers 


are entitled to share the profits of the 
zemindari. In regard to Gondumri, the 


present zemindar had actually made an. 


application to have it partitioned between 
himself and his co-sharers, but the applica- 
tion had to be filed owing to the com- 
mencement of the settlement operations. 
With reference to Bhadra zemindari, the 
learned Judicial. Commissioner had held 


that it is not impartible and that half: 


share thereof could be attached and sold 
in execution of the decree against Faiz- 
ud-din, brother of the zemindar. It has 


also been shown that the history of succes- . 


sionin the zemindaris of Kampta (includ- 
ing Deori-Kishori and Warad) and Hatta 
“does not justify a finding that. those 
zemindaris are impartible and: governed, 
as regards succession, by the rule of 
primogeniture. Inthe face of this evidence 
—and there is no other evidence before me 
in proof of territorial custom—it would be 
‘simply absurd to contend that the terri- 
torial custom ‘set up by the plaintiff has 
been proved. On the contrary, the proof 
is exactly the other way. My finding on 
issue No. 10, therefore,is that the plaintif 
has failed to prove the territorial custom 
pleaded by him in this.case."  — 
The Judieial Commissioners, in con- 
sequence of the method they adopted, did 


not record their findings on the issues . 


specifically in the same way as the. Dis- 
trict Judge, 
ment as follows :— 
“The . Amgaon 
Thirty Years’ Settlement was of the nature 
‘of a raj and, therefore, impartible and sub- 
ject to the rule of -single- succession, the 
other members of the family of the zemin- 
dar of the moment being entitled to a suit- 
able maintenanceand not to any specific 
share in 
custom had, by that time, grown up in the 


Amgaon family that the estate’ should be `, 


held as an estate of that nature and sub- 


ject to those conditions. Nothing occurred .. 


at the Thirty Years’ Settlement or has 

occurred since, to alter the nature of the 

grant or to affect the validity of the family 
, custom.” 


first portion of their finding the Court of 


They summarise their judg-. 


zemindari before the. 


the income...... In addition a. 


Y 


Their Lordships presume that by the 
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the Judieial Commissioner came to the 
conolusion that the Amgaon estate was 
from its nature a raj and, therefore, im- 
partible. In that view, it was-unnecessary 
for them to consider whether it was so 
also by virtue of a territorial custom (Issue 
No. 10). But inasmuch as they say that their 
"decision will almost certainly govern 
nearly all the estates of the group known 
as the zemindaris of Bhandara and Bala- 
ghat or the Wainganga zemindaris," it 
may be taken that they found Issues 
Nos. 1, 2 and 10 all in favour of the 
plaintiff, though they do not say so 
Specifically. . 

As already stated, the Appellate Court 
founded ¿their conclusion chief upon a 
veiw of certain Offieial Reports put for- 
ward in the plaintiff's supplementary state- 
ment. This is what they say:— 

“Now itis perfectly clear from the his- 
tory of the estates given in the 'Report on 
the Zemindaris and other Petty Chieftain- 
cies in the Central Provinces' submitted to 
the Government of India in 1863 by Sir R. 
Temple andin the Bhandara Settlement Re- 
port of 1868 and from the summaries of 
that history in the Note [by Sir Reginald 
Oraddock]already mentioned, that before 
1860 the Wainganga zemindaris were of 
exaetly the same nature as the  Ohanda, 
Raipur and Bilaspur zem?ndaris and the 
Chhindwara Jagirs, with a difference only in 
degree; indeed their difference from some 
if not all of the estates classed as Feuda- 
tories was of degree only and not of quality. 
Every one of these estates was before the 
Settlement a real zemindar? of the nature 
OI m FOF once Such an estate is impartible 


.and subject to the rule of single succes-. 
sion, and does not admit of any oo-par-' 


cenary." ; 

Their Lordships have carefully examined 
the Reports in question, as well as the 
earlier Report by Sir Richard Jenkins 
‘dated 1827 and a later history contained 
in the District Gazetteer for Bhandara by 
Mr. Russell, I. O. S., all referred to in 
the judgment of the District Judge. 

Sir R. Jenkins was British Resident 
at the Mahratta Court of Nagpur from 
1810, and submitted a Report to the 
Government of India on the whole ad- 
ministration of the Nagpur State, then 
conducted under British supervision, in 
the course of which there is given an 
instructive history of the Province and 
all tke institutions thereof. Sir R, Tem- 
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ple was Chief Commissioner of the Cen- 
tral Provinces after the British annexation 
in 1854, and submitted his Report to the 
Government of India with a view to 
the forthcoming Revenue Settlement for 
30 years. Mr. Lawrence was the officer- 
in-charge of that Settlement. Sir Re- 
ginald Craddock, afterwards Chief Com- 
missioner, recorded, as Secretary to the 
Local Government a Note for Government 
use on the status of the zemindars of 
the Central Provinces which goes ex- 
haustively into the whole question.  . 

All these Reports were freely referred 
to at the Bar, and their Lordships con- 
sider that, so far as they contain a his- 
torical narrative of the zemindari of 
Amgaon as well as the other zemindaris 
in the Central Provinces referred to therein, 
they are of great value, and probably the 
best available history thereof under the 
circumstances. 

Before considering these Reports, their 
Lordships think it necessary to note that 
the word “raj” by itself does not neces- 
sarily imply impartibility. The State of 
Nagpur itself, though undoubtedly a raj, 
was not impartible, but was repeatedly 
. divided, and when we consider that of 
these zemindaris, more than a hundred in 
number, some existed from before the 
time of the Gond Rajas, viz, from the 
time of the Rajputs who preceded the 
Gonds, some were created by the Gond 
Rajas, and some by the Bhonslas, who 
did not obtain the sovereignty of Nagpur 
till after 1750, it would follow that, as 
regards antiquity at least, there is very 
great difference between these estates, by 
whatever name they may have been called. 

It may or may not be correct that 
many of these zemindars were merely 
holders of office with no interest in the , 
soil. It is always difficult at this dis- 
tance of time to distinguish between 
zemindaris of which the holders were en-.. 
titled to the soil as ancient Chieftains, : 
and cases where from office-holderg or 
rent-collectors they’ developed in course 
of time into proprietors of thesoil. Büt. 
it is settled law that unless considerable 
age can be ascribed to any particular. 
zemindari, of whichever class it may ‘be, 
it cannot claim to be governed by either . 
ancient or invariable custom. 
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Commissioners that” the- Amgaon estate 
was of-the nature of a .raj and, therefore, 
impartible. 

It is obvious that thera is consider- 
able difference both .as regards nature, 
origin.and quality between the different 
zemindars. It:is true. that in some parts 
of R. Temple's Report he described the 
zemindars generally as dependent Ohiefs" 
and said -that “although there may be 
differences in the origin. of some of the 
tenures, and also differences -of degree, 
the status of their holders will be found 
in-every case to .be now essentially the 
same." -But he was far from expressing 
the.view that every one of them was 
of the nature of a raj, and was, on the 
contrary, urging that even those who 
had been previously independent Ohief- 
tains had by that time been reduced to 
the position of .either talukdars or mere 
malguzars. y | 

With regard -to the zemindaris of the 
Waiganga District, with which only. this 
case is concerned, this is what Gir -R. 
Temple.said in Appendix B:— | 

“The larger zemindars-in.this class do 
not hold their tenures by any very ancient 
.or strong title. 

“The first seven zemindaris, viz, (1) 
Kampta, (2) Hatta, (3) Amgaon, (1) Binjhli, 
(5). Pulkhaira, (6).:Purara, and (7) Tikheri- 
Malpuri.wereoriginally included in.Kampta; 
and Kampta was not technically a zemindart 
until A. D. 1843 It seems, indeed, to have 
been rather of the nature of a taluk- 
Gari tenure. The tract was known as the 
Kampta Taluk, and its holder was de- 
signated a Patel...... Kampta was certainly 
reported ¿by Mr. Jenkins asa zemindart; 
but nevertheless: his Report bears out 
the above remarks. And, moreover, the 
holder's petition in A, D. 1843 begs for, 
and the Raja-of Nagpur's takid (injunction) 
in.reply confers, the title of zemindar 
for the first time on payment of.a heavy 
nazar” 

.And further on:—"On the whole, 
the zemindars of the Wainganga Dis- 
trict present, from one point of view, 
a weaker aspect:as Chiefs than the zemin- 
‘dars of other classes..They were situat- 
ed. nearer.the seat of Government, and, 
being in acomparatively open and acces- 
sible country, they obtained. less lenient 
' terms than the zemindars, of Chha$tisgarh, 
‘or the -Chiefs of Sambalpur, -or the hill? 
Thasurs of Obhindwara.”: . - 


— 
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With regard to Amgaon, it is stated in : 
thé same Appendix as follows.: — 
. “This: originally formed part of the 
Kampta Estate, the second. holder of..which, 
Gondu Patel, brother of Ram Patel, in the 
time of Raghoji I, apportioned Amgoan to 
his nephew, Sau Patel. In A. D. 1819, Bau 
Patel was succeeded by his nephew, Tania 
Bapu, who -died in 1838. After this the 
estate remained under Government manage- 
ment for four years, owing to a dispute 
about the succession, but in A. D. 1843 the 
late Raja of Nagpur continued the estate, 
which then for.the firsttime was called .a 
zemindari, to an adopted son of ‘Tania 
Bapu, named Chimna . Patel. This indi- 
vidual died in A. D. 1862, ,and was .8uc-. 
ceeded by his son Raghoba,:8 minor.” 


It would appear from Mr; Lawrence's ` 
Settlement Report that Amgaon was nota 
part of Kampta Taluka, as Sir R. Temple . 
thought. The plaintiff admitted this fact 
in hissupplementary statement, but’ which- 
ever is correct, Sir R. Temple or Mr. Law- 
rence, Amgaon was not conferred on Pan- 
doo, but on his son Sonba by a patta. or 
painama, dated 1796. [t may well be doubt- 
ed whether an estate of which the origin 
dates back only to 1796 could -claim at the 
time of the Thirty Years’ Settlement in 
1863 that it was governed by. an ancient and 
invariable custom. 

It appears, moreover, 


from: Sir Reginald 
Oraddock's Note that after a good deal. of 


correspondence between Sir R. Temple, as 
Ohief Commissioner of the Central Provinces, 
and the Government of India, it was finally 
decided that only holders of certain estates, 
should be recognised as Feudatories, and 
all others as ordinary‘subjects. Sanads were 
granted to the former, expressly mentioning 
that the succession-was in their case to be. 
á single heir. 'That provision was omitted 

in the case of sanads , to most zemindars of 

the second class, amongst whom was.includ- 
ed the Amgaon zemindar, though with re- 

gard.to some others like Chanda that con- 

dition was expressly attached. 


The learned Judicial Commissioners ap- 
pear to have- fallen into an errer in con- 
sidering that it was “due te some mistake 
or a series of mistakes that a sanad on the 
lines of what is known as the Ohanda.Pat- 
ent was never given to the proprietors. of 
the Wainganga. zemindaris.” lt was the 
result not-of mistake, but. of a. classification - 
deliberately made in view of the nature, 
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origin and status of the different zemin- 
daris in the Central Provinces, ` 

Having regard tothe fact that these ex- 
perienced officials were dealing with zemin- 
daris in the Oentral Provinces which be- 
longed to all the three classes of zemindars 
previously mentioned, it would be strange 
if they were all found to be “of the same 
kind, with a difference only in degree,” as 
the Judical Commissioners assumed. 

On acareful perusal, however, of all these 
Reports, their Lordships find that, so far 
from finding them all to be of “the nature 
ofa raj, it was found necessary to divide 
and classify them (a) as Feudatories, having 
semi-sovereign rights in some degree (real 
Rajas), and (6) ordinary subjects. These last 
Were again sub-divided into— 

(a) lhose who were recognised to have 
proprietary rights unrestrieted, such as the 
zemindars of Balaghat and Bhandara. 

(b With proprietary rights resiricted, 
such as the zemindars of Chanda, Bilaspur 
and Ohhindwara: 

(c) Those whose proprietary rights were 
not yet recognised, e. g., Sambalpur, 

. There are passages here and there both 
in Sir Richard Jenkins’ Reportand Sir R. 
Temple's Report which speak of all: these 
zemindaris indiscriminately as Chiefs~ or 
Ohieftàins; but ona complete perusal it be- 
comes apparent that they are clearly and 
carefully distinguished, and when the 
origin of the Kampta zemindari and the 
Amgaon zemindari, of which the former is 
sometimes, but wrongly,said to bethe parent, 
as given in these Reports, is considered, it 
becomes fairly obvious that they are of both 
such comparatively modern origin (not 


earlierthan 1796 and possibly as late as 


1813 when they first obtained recognition as 
titular zemindaris),-and the circumstances 
under which they came into existence and 
Gontinued aresuch that they could not pos- 
Sibly be classed as appertaining to the 
category of sovereign or semi-sovereign 
Ohiefs whose possessions were necessarily im- 
partible, . 

Their Lordships agree with the decision 
of the District Judge on Issues Nos. 1, 2 
and 10, and congider that neither by the 
.erms of the grant, nor by territorial custom, 
any more than by its inherent nature, can 
the zemindari of Amgaon be considered an 
impartible estate. | 
“There remains for consideration Issue 
No. 9—the question of family custom, which 
he District Judge rightly considered’ as 
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the most important issue in the càse, Plaint- 
iff sought to make out this custom, first, by 
proving that in the family which was in 
possession of Ámgaon itself this custom 
grew up, and, secondly, that it was derived 
from the parent stock—the family of Kolhu, 
the original grantee of the Kampta zemin- 
dari, 

The custom alleged by the plaintiff was 
that in the Amgaon family only the zemin- 
dari, but nothing else, passed according to 
the rule of primogeniture.. i 

The District Judge finds on the evidence 
that every instance of devolution iu the 
family was in strict accordance with the 
ordinary rules of Hindu Law governing suc- 
cession, and that nota single zemindar from 
Sonba downwards left more than one: heir 
athis deathiand, therefore, there was not one 
instance of anomalous or irregular succes- 
sion,in the Amgaon family. Their Lordships 
see no ground to differ from this conclu- 
sion. 

As regards instances of such irregular 
succession in other branches of the family 
of Kolhu, the District Judge dealt with 
Palkhera and Kirnapur, which were two 
zemindaris belonging to other branches of 
the family of Kolhu. - 

With regard to Palkhera, it appears that 
it did not afford even a single instance of 
succession by primogeniture, and.that there 
had been in facta division of the zemindari 
amongst the sons of Deoo. l 

With regard to Kirnapur,it would appear 
that succession had in many instances up to 
1846 depended entirely on the will of the 
Sovereign power. Further, at the Thirty 
Years’ Settlement, proprietary rights were 
recognised as being vested in three bro- 
thers, and .not in one of them only. 

There have been certain decisions with 
regard to some of these Bhandara zemindaris 
in the Judicial Commissioner's. Court at 
Nagpur which are referred to in both the: 
judgments in this case.. They are nòt alto- 
gether consistent and were necessarily bas- 
ed on the evidence add'uced in those parti- 
cular cases. Their Lordships do not think 
it would serve any useful purpose to ex- 
amine these decisions for the purposes. of 
this case. 5. Wd 

On &consideration of the whole evidence; — 
their Lordships areunable to concurin the 
conclusidh*of the Jndicial Commissioners 
that by the" time of theSéttlement a custom 
had grown upin the Amgaon family that 
the estate should. be held as-an impartible 
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. estate subject to the rule of single succes- 
Bion. They agree with the District Judge 
that the family custom relied upon by the 
plaintiff has not been proved. 
Their Lordships, therefore, humbly advise 
His Majesty that the judgment and decree 
of the Judicial Commissioners dated the 1st 
March, 1920, should be set aside and the 
judgment of the District Judge restored, 
The plaintiff-respondent must pay the costs 
of the appeal in the Judicial Commissioners’ 
- Court; as also of this appeal. 
K, J. R. Appeal allowed. 


Solicitors for the Appellant: —Messrs. T. L. 
-Wilson & Co. A 

Solicitor for the Respondent:—Mr, H. S. 
L. Polak, 
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PRIVY COUNCIL, 

APPRAL FROM THE Patna HIGH UOURT, 

November 11, 1927. 
` Present: —Lord Sinha, Lord Blanesburgh 

and SirJohn Wallis. 

Musammat RAMANANDI KUER— 
PgritioNER—APPELLANT 

versus 
Musammat KALAWATI KUER-- 


OPPOSITE PARTY—RSSPONDENT. 

Probate and Administration Act (V of 1881), s. 50 
Revocation of Probate, grounds for—Citation on 
minor—Procedure—Inference from non-registration 
of Will—Construction of Indian Statutes founded on 
English Law—Probate in ‘common form’ and ‘solemn 
form'—Onus of proof of genuineness of Will. 

Where there is a positive enactment of the Indian 
Legislature, the proper course is to. examine the 
language of that Statute and to ascertain its proper 
meaning, uninfluenced by any consideration derived 
from the previous state of the law—or ofthe English 
Law upon which it may be founded. [p. 16, col. 1. 


< The Succession Act of 1865 and the Probate 
and . Administration Act of 1881 (now con- 
solidated by the Succession. Act of 1925), 


while to a large: extent embodying the rules of the 
English Law, yet depart in many particulars from 
those rules; and in the progress of the development 
ofthe law and practice én testamentary cases, the 
ecclesiastical origin of this jurisdiction of the Courts 
- in England has been completely discarded; and the 
Indian Legislature has gradually evolved an independ- 
ent system ofitsown, largely suggested, no daubt 
by English Law but also: differing much from that 
; TAE d eee go be a self-contained system. [p. 
, col. 2. 
In interpreting, therefore, the statutory provisi 

of the Indian Legislature relating to? Mlurontery 
cases, the Oourts should "proceed to®examine ethe 
language of the Indian Statute uninfluenced by an 

 éonsideration derived from ihe English Law upon 
which it may be founded, [p. 16, col. 1.] 
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Observations ofSir Arthur Wilson in Kurrutulain 
Bahadur v. Nuzbat-ud-Dowla Abbas Hossein Khan 
(1), relied on. 

The introduction into Indian practice of the difer- 
.ence in English Law between the grant of Probate in 
'eommon.form' and in ‘solemn form’, is to be de- 
precated. [p. 16, col. 1.] 

Upon an application for Probate of a Will,ethe 
citation issued must be properly and effectively 
served, that is to say, So served as would give to the 
person whose interests are, or may be, adversely 
affected an opportunity either to oppose the grant of 
‘Probate or to require the Will to be proved in his 
presence. [p. 18, col. +. 

Where a Will of which Probate is sought affects the 
interest of a minor, the prudent course for the pro- 
pounder is to take steps to-have the Will proved per 
testes (i.e. in solemn form) in the presence of an 
Hine a guardian ad litem forthe minor. |p. 17, 
col. 1. 

Although registration of Wills is not compulsory, 
non-registration may, wher coupled with other 
suspicious circuinstances, throw considerable doubt 
pon the genuineness ofthe document. [p. 18, col. 


l robate of a Will having been granted to the 
defendant, the -plaintif instituted proceedings under 
s. 50 ofthe Probate and Administration Act, 1881, 
(now re-enacted as s. 263 of the Succession Act, 1925) 
for revocation’ of the Probate on two grounds, viz. 
(1) that citations were not served on her before the 
grant of Probate, and (2) that the W ill was a forgery 
The issues raised in the case were: (1) Was nc 
citaticn served upon the plaintiff? (2) Is the Wil 


. propounded by the defendant, genuine or other 


wise ? : 
Held, Q) 

and the p 

in itself, 


that if these issues were tried separatel, 
aintiff “succeeded on the first issue, that 
would be sufficient for revoking the Pro 
bate; but it would still be open to the defendant t 
prove the Will and, if he succeeded, the Probati 
would stand. If, on the other hand, the plaintil 
failed on the first issue, that would not preclude hin 
from proceeding to prove his second ground, viz. 
that the Will was forged, and the Probate woulc 
stand or fall, according to the result; [p. 16, col. 2.) 

(2) that the fact that these two issues were no 
tried separately, and evidence was ‘given by eae] 
party in support of their respective cases on bot. 
issues together did not, under the circumstances, pre 
judice either party; LP. 17, col. 1.] 

(3) that in view of the finding of their Lordship 
for the plaintiff on the first issue, the onus of proo 
on the second issue as to whether the Will wa 
E or genuine, was upon the defendant; [p. 14 
col. 

(4) that the defendant had failed to discharge the 
onus, ([ibid.] ; 

[Independently of any question of 
ships were of opinion, on the facte of this case, 
the Will was a fabricated document.] 


onus, their Lorc 
the 


Appeal from ajudgment of tht High Cour 
Patna (Dass and Adami, JJ.) dated the lőt 
March, 1925, reversing that of the Distric 

Judge, Patna, dated the 18th January, 192i 


FACTS.— The main question for determ 
nation on the present appeal was th 
genuineness or otherwise of a Wild allege 
to have been executed by the appellant 
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‘father, Alak Prakash, on the 9nd -February, 
1918. The District Jud ge, who saw aa 
heard the witnesses, found that it was not 
theWill of Alak Prakash but a fabricated 
document", The High Court took the oppo- 
site view. : 

Messrs. De Gruyther, K. C., and Dube, for 
the Appellant. 


essrs. Lowndes, K. C., and Wallach, for ` 


“the Respondent. 
< JUDGMENT. | oh 
Lord Sinha,—Harangi Singh of Bihar, 
a small town in the District of Patna, had 
“two sons (1) Alak Prakash and (2) Gyan 
Prakash. Alak Prakash was given in 
adoption to Angat Singh, a wealthy inhabit- 
ant of the. same town. On Angat’s death, 
Alak Prakash, still a minor, inherited from 
him properties of considerable value, 
Harangi with his family, including Gyan 
Prakash, thereupon came to live with Alak 
‘Prakash in Angat’s house and managed the 
properties as Alak’s guardian till the latter 
attained majority. But even after that 
Harangi and Gyan continued to live with 
Alak Prakash in his house. 
On the 27th February, 1913, Alak Prakash 
died of phthisis at Patna, leaving a young 
. Widow,.'lhakurani Kuer, and an infant 
daughter, RamanandisKuer, the appellant. 
In May following, an anonymous petition, 
purporting to come from a well-wisher of 
the minor daughter of Alak Prakash was 
sent to the Collector of Patna, in which it 
was stated that Harangi was trying to 
secure the property for his second son. . 
. That petition was sent for enquiry to the 
Sub-Divisional Officer of Bihar, who, on the 
lst June, 1913, called upon Harangi Singh 
‘to state what he has to say to these allega- 
- tions" in the petition, fixing the 16th June 
next for hearing. On thatdate a petition 
for two weeks’ time-was filed on the ground 
that Harangi Singh had goneon a pilgrim- 
age to Jagannathji (Puri), Time was 
allowed till the Ist July, but on that day 
the enquiry was not further proceeded with, 
‘inasmuch as on the day previous, viz., the 
30th June, 1918, application-had been made 
to the District Judge of Patna-on behalf of 
Gyan PraRash Singh for Probate of a Will 
alleged to have been executed by Alak 
Prakash on the 2nd February, 1913. A 
general citation was affixed to the house of 
the deceased and another’ to the Court 
House in July. Affidavits by two out of the 
twelve attesting witnesses to the Will -were 
Aled on the 90th July, 1913, Notices were 
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issued to the widow and daughter of the 


d -testator and a report was made by the serv- 
- Ing officer showing that service of the notices 


was acknowledged on behalf of Thakurani 
Kuer “for self and as guardian of Rama- 


-nandi Kuer” by one ‘Awadh Bihari Singh, 


who described himself as the sister's son of 
Thakurani Kuer. Thereafter the order for 
grant of Probate was made by the District 
Judge on the 23rd August, 1913, though 
questions having arisen as to the amount of 
Probate duty payable, Probate was not act- 
ually issued till the 26th March, 1914, 

By the termsof this Will the property was 
bequeathed to the son of Alak Prakash if 
any should be born to his wife . Thakurani 
Kuer. In default of such male issue, one 
village was bequeathed to Thakurani Kuer 
forlife, with remainder to the daughter 
Ramanandi and her issue with ultimate re- 
mainder in default of issue of Ramanandi : 
to Gyan Prakash Singh. Another village 
was bequeathed in trust to Gyan Prakash 
Singh for vaguely defined charitable pur- 
‘poses, while the residue, forming the bulk 
of the property was bequeathed absolutely 
to Gyan Prakash. TA. 

After Probate had been granted, the name 
of Thakuràni Kuer was entered in the Col- 
lector's Registers in respect of the village 
bequeathed to her, while Gyan Prakash's 
name was similarly entered in respect of 
the remaining properties. 

Harangi Singh died in 1916 and Gyan 
Prakash died on the 23rd N ovember, 1918, 
leaving: 8 minor widow, the respondent, 
Kalawati Kuer. So. long as Harangi and 
Gyan Prakash lived, Thakurani, the widow, 
and: Ramanandi, the daughter of Alak 
Prakash, lived under their care and protec- 
tionin the house of Alak Prakash, ex- 
actly-as they would have done if Alak Pra» 
kash had not been legally separated by adop- 
tion from his natural father and brother but 
continued to form with them members of a 
joint Hindu family. . 

On the death of Gyan Prakash, his widow, 
Kalawati Kuer (whe was then a minor) was 
entitled to succeed him, but there was an 
agreementin writing on the 21st Decem. ^ 
ber, 1918, purporting to be executed by 
her and Thakurani Kuer - whereby the 
estate was:to be divided equally between 
them for life, with remainder to the daugh- 
ter, Ramanandi. This agreement was prob- 
bly no» legally Bnforceable as Kalawati 
was a minor at the time and at any rate it 
was not acceptable to the father and other 


. 

16 | 
relations of Kalawati Kuer, who removed 
her from the influence of Thakurani Kuer, 
in & manner which led to proceedings in 
the Criminal Courts. Disputes having thus 
arisen, proceedings for revocation of the 
Probate were in contemplation when Thaku- 
rani died. On’the 10th January, 1922, 
proceedings were actually instituted under 
s. 50 of Act Vof 188! on behalf of the 
minor Ramanandi Kuer for revocation of 
the Probate, on two grounds principally, 
viz., (1) that citations were not served either 
on her or on her mother, Thakurani, before 
the grant of Probate and (2) that the Will was 
a forgery. Objections were filed on behalf of 
Kalawati Kuer and issues were framed, of 
which two only are material for present 
purposes, viz: ; 

(1) Was no citation served uponthe plaint- 
iff, à. e, Ramanandi Kuer? Had she no 
. knowledge of the Probate proceedings? 
Was she not properly represented in the 
Probate proceedings ? i 

(2) Is the Will propounded by the oppo- 
gite party, t. €., Kalawati Kuer, the widow 
of Gyan Prakash, genuine or otherwise ? 

There has been some divergence of 
opinion in the Courts in India as regard 
the law and procedure governing cases 
for revocation of Probate, due in part to 
the introduction into Indian practice of 
the difference in English Law between the 
grant of Probate in common form and 
Probate in ‘solemn form. It is worse than 
unprofitable to consider how far, if at all, 
that distinction has been incorporated into 
Indian Law. It has often been pointed out 
by this Board that where there is a posi- 
tive enactment of the Indian Legislature 
the proper course is to examine the language 
of that Statute and to ascertain its proper 
meaning, uninfluenced by any consideration 
derived from the previous state of the law 
—or of the English Law upon which it may 

be founded. l 
-These observations apply with peculiar 
force to testamentary cases which are 
governed by the Indiam Succession Act of 
1865 or the Probate and Administration 
' ‘Act of 1881 (both now repealed by the 
Succession Act of 1925). As Sir A. Wilson 
observed, indelivering the judgment of 
this Board in the case of Kurrutulain 
Bahadur v. Nuabat-ud-Dowla Abbas Hossein 
Khan 1) these Acts , while to s large 

(1 33 O. 116; 9.0. W. N. 938; 10, D, J. 5942 A. L? 


4. 158; 15 M; L. J. 336; 7 Bom. L. R876; 321, A. 244; 
& Bar, P. O. Js 889 (P. O)) 
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extent embodying the rules of English Law 
on the subject yet departed in many par- 
ticulars from those rules ; and in the pro- 
gress ofthe development ofthe law and 
practice in testamentary cases, the ecclesi- 
astical origin of this jurisdiction of the 
Courts in England has been completely 
discarded ; and theIndian Legislature has 
gradually evolved ani independent system 
of itsown, largely suggested, no doubt, . 
by English Law but also differing much 
from that law and purporting to be a: self- 
contained system. 

Now so far as the present case is concern- 
ed, the law isto be found inthe Probate 
and Administration Act of 1881. Section 
50 of that Act, so far as itis relevant, runs 
as follows:— 

“The grant of Probate...may be revoked 
or annulled for just cause. 

*Explanation.—'J ust cause’ is— 

Ist, that the proceedings to obtain the 
grant were defective in substance; 

2nd, that the grant was obtained fraudu- 
lently by making a false suggestion, or by 
concealing from the Courtsomething mate- 
rial to the case.” 

The relevant Illustrations to the section 
&re:— ; 

“(b) The grant was made without citing 
parties who ought to have been cited. 

(c) The Will of which Probate was obtain- 
ed was forged or revoked.” é 

It is apparent that the plaintiff in this 
case set up both these groundsfor revoca- 
tion. The first issue'as framed comes under 
Illustration (b) and the second issue under 
Illustration (c). | 

If these issues were tried separately and 
the plaintiff succeeded on the first issue, 
that in itself would be sufficient for revok- 
ingthe Probate; butit would still beopen 
to the defendant to prove the Willand, if 
she succeeded, the Probate would stand. | 

If, on the other hand, the plaintiff failed 
onthe first issue, that would not preclude 
her from proceeding to prove her second 
ground, viz., that the Will was forged, and 
the Probate would stand or fall, according 
to the result. 

It is »bvious that the question 5f onus of 
proof is, therefore, of great” importance in 
this case, and the District Judge as well as 
the High Court on appeal rightly lay stress 
as to the onus on each of these two issues, 
which might have been tried separately: bút - 
were not so in fact, as evidence was, given 
by each party in support of their respects 


e. 
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ive cases on both issues together and not 


separately. Their Lordships agree with 
the Courts below that in the circumstances 
ofthis case neither party was prejudiced 
by the procedure adopted. ay 


In considering the evidence on each of the 


e twotissues set out above; their Lordships - 


‘bear in mind that the application for révoca- 
tion was made eight years after the grant, 
-and after the persons principally concerned 
ia the original proceedings, viz, Harangi 


"Singh, Gyan’ Prakash, Thakurani Kuer and" 


most of the witnesses to the alleged- Wili 


were dead, and' that in accordance with the - 
practice of the. Indian Courts, some portion 


of the original records of the Court in the 
, Probate proceedings; including the affidavits 
of the two attesting ‘witnesses, had been 


destroyed. -- These “are all “circumstancés © 


‘which would make it difficult for the de- 
fendant to prove her case. m 
On the other hand, certain other circum- 
stances have to be considered infavour of 
the ‘plaintiff. The Will, if’ not ‘absolutely 
inofficious, is adverse to the interests of 
"the widow ofthe alleged testator. and his 


“only child. The former was’ an illiterate: 


pardanashin lady,and the latter a child 
only two years old’ when the testator died. 
‘Both mother and child .were living under 
the immediate protection of those who 
were propounding the Will and, so far as 
appears from the evidence, there ^ were no 
relations -of the widow either in her hus- 
band's adoptive: family'or on her father's 
side. who could protect their interests ds 


against those of- Harangi Singh and Gyan — 


Prakash. It is true that Thakurani Kueér 
afterwards more or’ less acquiesced in the 
provisions of the Will and in any case 
took. no active steps: against the Will so 
long as'Harangi and-Gjan were alive; but 


having regard to all- the circumstances, ' 


their Lordships are unable’ to" draw any 
inference therefrom adverse to the plaintiff. 


And -as against the difficulties ; in the de- 


fendant’s way by reason of lapse of time, 
death of parties and witnesses and the 
destruction- of records;it has to be remem- 
bered that much of. it might have been 
avoidad. by prudent attion on ‘the part 
of the propounder, e.g.,; by-taking proper 
and necessary. steps to have the Will 


proved per testes in the presence of an inde- -` 
‘pendent guardian for the infant daughter. can 
: geo 


Their Lordships cannot endorse the view 
taken. by M | d 
guardian ad litem had been assigned for 


9 : 
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Mr. Justice ^ Das that, ` ifa | 
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“her, Thakurani Kuer would have been so 
appointed,if all the circumstances .were 


fully placed before the Court. 


` 


On the first issue, -the conclusion of the 
. District Judge may bebest given in his own 


E 


words:— 


was. not served upon her (Thakurani Kuer) 
but I do- not consider that it has been 
proved that she was served or that she 


had any knowledge of the application for 


Probate." 


* 


As regards the daughter, he considered 


. that: | NE NE es 
- “I£ the special citation had beén properly . 


served upon Thakurani ` Kuer; Ramanandi 
would have been properly represented in 
those proceedings.” ^ |. - 

On these findings, it is" hardly ‘correct 
tosay,as Mr. Justice. Das does, that the 


-District Judge was satisfied- that citation . 


.was properly servedon Thakurani. It 
"would be more accurate to say that though 
the District Judge was doubtful as to the 
actual service, he did not feel ` justified in- 
definitely inding that she had not been 
‘gerved with the citation. In other words 
the District Judge found himself unable 


‘to come to any. conclusion. whether the. 


notice was actually served upon her or not, 
The High Court considered that thé failure 
‘on the part; of the plaintiff to examine 


 Awadh Behari was fatal to her case that no 
‘citation was served on Thakürani.  ' 


This renders it necessgrg:toexamine the 
position of Awadh Behari..  -.. l 

Mr. Justice Das was not prepared to hold 
that Awadh Behari was related either to 


‘Thakurani, as defendant's -witnesses de- - 


posed, or to Harangi Singh, as plaintiff's 
witnesses said; but he concluded that 
less under 
the'control ` of the plaintiff and should 
have been called by her asa witness on 
her behalf, chiefly for the reason that there 
was evidence of her own witnesses on two 
‘points (1) that at, the ` dates "when these 
‘proceedings were going ‘on before the 
D.strict Judge. * Awadh Behari was actually 
in “the service of Thakurani’s sister 
as a cook and (2) thatzAwadh in Thaku- 
‘rani's lifetime- signed many .dócuments 
on herbehalf. , ^" 27) PN 

^ "Their Lordships think little importance 
san beattaelied,to'the' first; nor to the 
d either, inasmuch asall the docu- 
‘ments in question,.except one, were signed 


“Eeannot definitely find: that the citation © 


4“ 


atime when Thakurani was still living “| 


e 


. | i 
18 


asa dependent female. member of the 
family of which the actual head was either 
Harangi or Gyan. The only document 
referred to in this connection and bearing 
date subsequent to the death of Gyan 
Prakash is Ex. P, which Awadh signed 
on behalf of both Thakurani and Kala- 
wati and in which he described himself as 
the sister’s son of Thakürani and as brother 
of Kalawati—both statements being equally 
incorrect, 

It would rather appear from the evi- 
dence that Awadh Behari, though belong- 
ing to the same ‘caste occupied at the time 
of the alleged service the position of a 
servant in thefamily, and was presumably 
under the contrel of the male head thereof 
and subject tohis direction. 

Under these circumstances, their Lord- 
ships do not consider that the plaintiff 
could be reasonably required. to call 
Awad Behari as her witness for the pur- 
pose of contradicting his.own previous 
statement, ; 

In their Lordships' opinion, even if some 
kindof formality wss gone through on 
the occasion when service of notice is said 
to have been effected, it was not such as 
would give to the person allegedio have 
‘been served an opportunity either to 
oppose the grant of Probate or to require 
the Will to be proved jn’ her presence, 
In the peculiar circumstances of the case 
' the service, if any, wasof no greater effect 
in law than personal cerviceon an infant of 
tender years ` 

The-result is that the first issue must be 
decided in favour of the plaintif. 

“With regard to the second issue as to 
whether the Will was forged or genuine, 
the onus of prcof depends upon the 
_ finding on the first issue If citations were 
not served, i.e., properly and effectively 
served, cn Thakurani, tke daughter is 
entitled to ask tbat Probate which was 
obtained in her absence should be re-called 
and the: executor or his rerresentative 
called upon to prove the Will in tke 
present proceeding. In étber words, ihe 
onus of proving that tbe Will was genuine 
is in view of their Lordships' conclusion 
uponthe first issue upon the defendant. 
- It was candidly admitted by Counselon 
the latter’s behalf tbzt?f it was held that 
the onus was on ker to prove the genuine- 
ness of the Will, be could not contend 
‘that she had discharged that cnuse He 


. gested her case on the ground that the 
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onus wason the plaintiff to prove that 
the Will was forged, and that the plaintiff's 
evidence fell short of proving that the 
Will was a'forgery even if the circum- 
stances connected with it might appear 
suspicious. l 
Their Lordships have, however, come to 
the conclusion that apart from any ' ques- 
tion of onus, the plaintiff has succeeded 
in proving that the Will is not a genuine 
document for the reason given below. 
It is a circumstance which cannot be 
ignored that though care was taken to 
obtain as many as 14 attesting witne&ses 
to the Will,the simple precaution of getting 
the Will registered at the local registra- 
tion office was not adopted, even though 
registration of Wills is not compulsory. 
Nor can it ‘be considered anything but 
unusual and suspicious that no doctor or 
lawyer attested this Will, specially in view 
of its provisions practically disinheriting 
the widow andthe only daughter and the 
serlous nature of the illness. Immediate- 
ly after the testator's death, Harangi Singh 
purported to aetas proprietor of the estate 
in paying Government revenue and in 
granting receipts to tenants of the estate— 
& position wholly inconsistent with the 
rovisions ofthe Will Then again the 
ill was not produced or Probate applied 
for until Harangi Singh had been called ` 
upon to explain his above-mentioned 
conduct. 'There is further the evidence of 
atleast three witnesses, viz, Khan Bahadur 
Saujid Mahomed Nurof Biharand Babu 
Dhanukdhari Tewana, Pleader of Bihar, 
that after the Collector directed enquiry 
to be made intothe allegations made in 
the anonymous petition mentioned earlier 
in ihis judgment, Harangi Singh tried to 
get these witnesses to attest a Willin 
favour of Gyan  Piakash. The District 
Judge, before whom these witnesses were 
examined, believed their evidence. Their 
Lordships do not agree with the High 
Court that their story is inherently im- 
probable orthat any suspicion attaches 
to it because they did not of their own 
motion inform the authorities of such ccn- 
templated forgery. : 
Thereis a total lack of evidence as 
regards the preparation ofthe draft and 
ihe engroeement of the Will and the whole 
case forthe Will rests -on the bare testi- 
mony of two out of the four attesting 
witnesses, whom the trial Judge did not 
believe, -The two other attesting witnesses 
! Y 
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admitted their signatures on the- Will but 
alleged that their signatures were obtained 
by Harangi Singh by false representa- 
tions as to the nature of the document, 
which they did not read at the time when 
they put their signatures upon it. The 
Story related by these two latier may not 
be worthy of credit in all respects, and if 
it rested by itself would be of little use 
to the plaintiff's case. The District Judge 
also rightly refused to attach any im- 
portance to such evidence as was given 
as to the signature on the Will not being 
that of Alak Prakash. It wascertainly not 
expert evidence iu any sense. 

But the crucial point in the case is— 
where was Alak Prakash living on the 2nd 
February, 1913, (the date of the alleged Will) 
—at Patna, or in Bihar ?| 

The plaintiff's case is that at the date 
of the alleged execution ofthe Will, Alak 
Prakash wasin Patna under the treatment 
of Dr. Jyotish Ohandra Sen, L. M. S. 
(Caleutta), who praetised at Patna, and 
also of Dr. Barat,a teacher of the Temple 
Medical School. 

On the defendant’s side, a number of 
witnesses were called to prove that Alak 
Prakash came to Patna on the 4thor 5th 
February, that while there he was treated 


Only by hakimsand not by any doctors, 


. and that he did not stay in that quarter 


of Patna which is ealled Jhauganj but 
in quite a different quarter called Badshah- 


ganj. 
Both the District Judge and the High 
Oourt have disbelieved these witnesses for 


: the defendant and found that Alak Prakash 


rented a house in Jhauganj-Patna, and 
was treated, not by hakims, but by Dr. 
Senand Dr. Barat. The District Judge 
came to the conclusion upon the evidence 
that Alak Prakash was at Patna before 
the 2nd February and, therefore, that the 
story of his having executed the Will at 
Bihar on that date was false. 

The High Court," however, came to & 
different conclusion, and Mr. Justice Dass 
Bays with regard to that part of the case: 

"The critical question then is, did Alak 
Prakask come to Patna before the 2nd 
February, $913? On this point the peti- 
tioner relies 5n the evidence of Dr. J.O. 
Sen and Dr. Barat......Dr. Barat is an 
Assistant Surgeon and is a witness . of 
undoubted position and respectability, 
His evidence ia to the effect that he was 
called to see a patient of Dr. J, O, Sen at 
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Jhauganjin ahouseon the bank of the Gange: 

He visited the patient in consultation wit 


Dr. J. O. Sen on four or five occasions 
spread over one or two weeks. He made a 


tosay that Alak Prakash came to Patna 
beforethe 2nd February, 1913. I entirely 
accept the evidence of Dr. Barat, but, in 


my opinion, if does not touch the point 


which we have to consider in this case. 
ud come to the evidence of Dr.:J. 0, 
en, 

Then,after quoting the evidence of Dr. 
Sen, the learned J udge proceeds: 

"Giving his evidence on the 20th Decem- 
ber, 1921, and without any documents to 
support his evidence, Dr. J. O. Sen was 
able fo say that Alak Prakash came to 
Patna six weeks ortwo months before his 
death (in 1913). He admits that he has 
no documentary record of his treatment of 
Alak Prakash. It may be that Dr. Sen has 
a prodigious memory, but, in my Opinion, it 
would be most unsafe to act on thisevi- 
dence given nine years after the death of 
Alak Prakash in supportof the case of the 
petitioner that Alak Prakash was not resid- 
ing in Bihar on the day on which he is 
alleged to have executed the Will. In my 
opinion, it has not been established that 
Alak Prakash was not actually residing in 
Bihar on the 2nd February, 1913.” ; 

Apart from the fact that there is other 
evidence to prove that Alak Prakash 
resided in Patna for nearly two months 
before his death, it does not appear to 
their Lordships that in the case of Dr. 
Sen, it was such a prodigious feat of 
memory as the learned Judge supposed. 
Alak Prakash wasanold patient of Dr. Sen 
who had treated him three years 
before his death, and had been to Bihar 
three or four times to treat him, the 
last time in December, 1912. When Alak 
Prakash came on the last occasion to Patna, 
he rented & house on the banks of the rivér 
which Dr Sen had himself oceupied before 
and which was under halfa mile from the 
house in which Dr. Sen was himself 
residmg. He visited him three or four 
times daily all the time he remained in 
Patna, He said that he treated him in Patny 


á w 
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The District Judge who saw and heard 
Dr. Sen in the witness-box believed his evi- 
dence on this “material point, and their 
Lordships ‘consider it impossible to reject 
it without ascribing to & member of an 
honourable profession deliberate falsehood, 
for which no ground has been made out. . 

‘Taking the whole of the evidence and 
considering the position of both the doctors 
concerned, their Lordships agree with the 
finding of the trial Court that Alak Pra- 
kash was in Patna and not in Bihar on the 
2nd February, 1913, and that the Will bear- 


ing date the 2nd February, 1913, of which 
Probate was 


and’is a fabricated document. 

Their Lordships will, therefore, humbly 
&dvise His Majesty that the judgment.of the 
High Court should: be set aside and the jud- 
ment ofthe District Judge restored, with 
costs of the appeal to the High ‘Court and 
of this appeal. ; "VEM d ! 

KIR 00 | Appeal allowed, 

Solicitors for the Appellant:—Messrs. T. 
L. Wilson & Co. 


.. Bolieitors for the Respondent:—Messys.. 


W. W. Box & Co,’ 


[Note.—Proceedings for the revocation of a 
Probate are “miscellaneous proceedings" (cf. s. 
141, Civil Procedure Code, 19085), and although the 
procedure is generally regulated by the Civil Pro- 
cedure Code (see s. 55 of the Probate and "Adminis- 
tration Act, 1881, now s. 268 of the Succession Act, 
1925), there is no "suit" and, consequently no 
‘plaintiff’ or 'defendant'.. According to the, practice 
of the Indian Courts, the party applying for re- 
vocation of Probate is called “petitioner” and the 
executor or person opposing the petition is generally 
styled "opposite party". In the above judgment, 
however, their Lordships throughout refer to the 

arties ‘as ‘plaintiff’ and ‘défendant’ respectively. 

this connection, reference may usefully be made 
to 8.83 of the Probate and Administration Act (now 
8.299 of the Succession Act, 1925), as regards pro- 
geduré in contentious cases.—K. J. R.] 


te granted on the 25th March, . 
1914; is not the Will of Alak Prakash Singh. 
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APPEAL FROM TuE LAHORE Hiesa Cov.T. 

‘December 2, 1927; 4 
Present :—Viscount Sumner, 
Lord Sinha, Sir.Jobn -Wallis and 
Sir Lancelot Sanderson. `. 


BHAGWAN SINGH AND OTBERS— . .- 


DEFaND&2£NTS—APPELLANTS 
ae versus l 5 Wd. 
|: UJAGAR SINGH—PzraiNTIER- - 
—liESPONDENT. © -^ c7 


Hindu Law—Widow—Alienation—-N ecessity-—Con- 
sent of father, whether binding on son—Attestation of 
. ‘deed,. when estoppel—Appetlate Court-—F'nding of fact- 
witnesses, not 


by trial Court which saw -and: heard 
. Where a Hindu widow, holding the 
estate’ in her deceased hushand's property, executed 


a mortgage of it, and it was found that the income. 


from the lands at the material time was hardly 


pelled to resort to borrowing in order to. meet the 
extraordinary expenses of the marriages of her 


Held, on the evidence, that necessity for the aliena- 
tion had been established. -[p. 22, col. 2.] 

Where the managing member ofa. j 
family acting not only on behalfof himself, but also 


-on behalf of all the members of the family who wére 
alive at that time consented- to and acquiesced in , 


S mortgage executed by a Hindu . widow: ~ + 


a, joint Hindu. 


usual ‘widow's . 


Sufficient  to(meet the ordinary expenses- of the.” 
family, that she had no alternative and was com- 


Held, that his son, who was not then born, was not 


entitled to contest the validity of the ‘mortgage, .- 
inasmuch ‘as.at the time when it was executed he had 


no interest in the family -property: [p. 24, col. 2.] 


Wasantrao v.: Anandrao '(2) and Anandrao v. 
Vasantrao (3) „and Baboo Beer Kishore Suhye 
Singh v. Baboo Hur Bullub Narain Singh (4), disting- 


uished, 


~ 


Attestation of a deed by itself stops a man from 
denying nothing whatever except. that he witnessed 


the execution of the deed, and by itself it does not, 


show that he consented to the transaction which the 
document effects. When, however, in addition to the 


fact that he attested the deed,. there is evidence to . 


show that he took an active partin the consulta- -- 


tion which resulted in the transaction and acquiesc | 


: ed in it afterwards, it is a legitimate inference to draw ` 


Írom such evidence that he not only witnessed the 


execution of the mortgage by the mortgagor, but also ..i 
that he consénted to the transaction. 


. [p. 24; col. 
L] ; 


. signature on a certain. document was . genuine, the 


trial Court, which had, the opportunity of.seeing the 


Witnesses give their evidence, accepted. their evi- . . 


dence and decided in favour of the’ gexuineness. of 


- the signature. The-learned Judges of the High Court, 


. who did not see the.witnesses, rejdeted their -evi-- 


"Ona question of pure fact, namely, whether tho’ 


dence and came to: the. contrary - conclusion: eo gn 


Held, by the Judicial Committee, that there were no 


cogent reasons for overruling’ the finding of..fact. 
-arrived at by the trial Oourt. -[p. 23, col. 2.] 

e Appeal from a judgment of the High. 
Court, Lahore (Harrison. and .Zafar eAh, © 


JJ.) dated the 22nd July, 1923, reversing 


. 30 L 0, 1928 


that of the Subordinate Judge, Gujranwala, 
dated the 18th October, 1918. 

Messrs. De Gruyther, K.C., and Dube, for 
the Appellants. , l 

Mr. Raikes, for the Respondent. 

(Loep Singaa.—Bhagwan Singh was act- 
ing for himself and as managing member 
ofthe family, in consenting to the mortgage, 
Whatever he did, he did on behalf of the 
family and histwo nephews.. It was a re- 


cognition of the mortgage by himself and . 


the two boys ] 
' Mr. Raikes 
Evidence Act. 
. _ [Lorp SuwNER.—Estoppel against the 
father is estoppel against all.] l 

[Loro SINAA. —Bhagwan Singh recogniz- 
ed the mortgage on behalf of the family.) 

[Sir LawogLOoT SawDpERsoN.—This Board 
has held that mere attestation of adeed is: 
notan estoppel. We must distinguish that 
case here. | 

Mr. Raikes cites. Pandurang Krishnaji v. 
Markandaya Tukaram (1). 

| Lord Singaa.—Here we have much more 
than mere attestation. | 

JUDGMENT. | 

Sir Lancelot Sanderson.—This is 
an appeal by the legal representatives of 
Bishen Singh, who was the defendant No. 


refers to s. 115 of the Indian 


l iu the suit, against the judgment and. 


decree of the High Court of Judicature 
at Lahore, dated the 22nd July, 1923. The 
High Oourt's judgment reversed the judg- 
ment and decree of the learned Subordinate 
Judge, who tried the suit. 

The suit was brought-in July, 1917, by 
the plaintiff, Ujagar Singh, against Bishen 
Singh and two other defendants, viz, 
Abdul Rahman Khan, sometimes called 
Balwant Singh, and Jaswant Singh, sons 
of Gurbaksh Singh, to recover possession 
of the land mentioned in the plaint, situate 
in the Gujranwala District, which .was 
alleged by the plaintiff to have baen part 
of the ancestral property of Hira Singh, the 
grandfather of the plaintiff. 

The plaintiff alleged that the defendants 
Nos. 2 and3 had a half-share in the said 
. property, but that, by reason of a private 
partition? they had taken other lands in ex- 
change for their share in the suit land, 
that consequently they had nofurther in- 


(1) 65 Ind. Cas. 954; 49 O. 331; 26 O. W.N. 201; 3. 
U. P.L. R. (P. CO) 85; 20 A.L. J. 305; 42 M. L.J. 


436: 15 L. W.486; 30 M. L. T. 949; 35 O.L. J. 409; ° 


24 Bgm. L. R. 557,18 N. L. R. 1; AL R. 1922 P, Q 
20,49 I A.16 (P O), l l 
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terest therein, and that they have recog- 
nised the claim of the plaintiff tothe landa 
in suit, which had been held by Musam- 
mat Malan. AS x 4 

The defendant, Bishen Singh, was in 
actual possession of the landsin suit; and 
relied upon a mortgage executed on the 
6th May, 1826, by Musammat Malan, who 
was one of the widows of Hira Singh. ` A. 
pedigree of the family is included’ in the 
respondent's case in this appeal, and is as ` 
follows :—. . EE: ; 


Sardar HIRA SINGH, 
died 1875, married 














(2) 
Musammat Rajindar Musammat Malan, 
uar died 1907 
Dan Devi Bhagwan 
7 | Kuar. 
Em M 
Bhagwan Singh, Gurbaksh Singh, 
. died 1899 died before 
l 1907 
Respondent l 
born in 1899. 
Balwant Singh Jaswant Singh, 
alias Abdul Rahman, | defendnn 
defendant No, 3. - 
No. 2. 


"The plaintiff alleged that Musammat 
Malan had no power of alienation of the 
land in dispute aad that he was.in no way 
bound by the mortgage. l | 

The defendant, Bishen Singh, then put 
in a further pleading, alleging that Musam- 
mat Malan mortgaged the land for valid 
necessity, for payment of debts, and for 
expenses incurred in conneclion with the 
mirriages of her daughters. 


“The defendant further stated that if the 
mortgage money, interest and costs were 
paid he had no objection to release the 
land, i 
The learned Subordinate Judge held 
that Musammat Malan.hadlimited powers . 
of alienation botthat the mortgage waa. 
executed for valid necessity, and that it was 
binding on the plaintif. He held further 
that the suit was barred by the Indian 


Limitation Act. 
: ee. 


To tha or linaty course the plaintiff's 
suit would have been dismissed, but the 
learned Judge said that “ Having 


t 


tq. 


92 0 CO < BEAGWAN BING V. DJAGAH BINGH, 
that the case has debtor. The learned Judges said that—"' _ 


regard to the fact 
been dragged on for pretty long time, 
and the defendant No. 1 is not dis- 
inclined to redeem the lands provided he 
is paid his charges and the costs of im- 
provements, I think the plaintiff may be al- 
lowed to redeem the lands in this case." | 
^ He accordingly made a decree in the 
plaintiffs favour for possession of 
the landin dispute, provided the plaintiff 
paid Rs. 8,734-4-0 in addition to the cost 
of buildings to be determined thereafter 
which had been built by the defendant, 
Bishen Singh; andhe directed that the 
parties should bear their own costs. 

Both the plaintiff and the defendant, 
Bishen Singh, appealed to the High Gourt; 
the two appeals were heard together, and 
disposed of by one judgment onthe 22nd 
July, 1923. ae 

The learned Judges of the High Court 
were of opinion that no necessity whatever 
had been proved for the mortgage. They, 
therefore, allowed the plaintiff's appeal, 
and gave the plaintiff a decree for posses- 
sion of the land in suit without any pay- 
ment. : caue A ` 

The defendant's cross-appeal was dismiss- 
ed, and it was directed that his represent- 
ative should pay the plaintiff's costs in both 
appeals and in the trial Court. . 


The High Court did not deal with the 
question of limitation; but this is now 
of no importance in view  of' the fact 


that thé learned Counsel who argued: 


this appeal on behalf of the appellants 
stated that he did not rely on that 
point. 

In the first place the question of necessity 
may be dealt with. 


The learned Judges of the High Court 
came to the conclusion that Musammat 
Malan had ample funds to meet the 


_expenses of the marriages of her daughters, ` 


and that the defendant No. 1 had failed to 
establish any necessity whatever for 
borrowing money. 

^ This opinion was largely based upon the 
interpretation which the- learned Judges 
placed upon what is referred to in the 
judgment as “the estimate.” 

"Their Lordships were informed that’ the 
so-called ‘‘estimate” is containede dn a 
statement made by one Amir? Shah 
-before a Munshiin certain proceedings in 
which Bishen Singh was the decres-holder 


and Musammat Malen. was the judgment- sons by the first-named wife, viz., Bhagwan ^ 


` 


^ 
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“At the time, therefore, that. the money 
was borrowed the income of the widow, far 
from having been Rs. 1,921, as shown in the 
estimate, must have been approximately 


Rs. 3,350, thus leaving a margin over and * 


above her ordinary expenditure of. over 
Rs. 1,300 per annum.” | 


It was argued on behalf of the appellants 
that the above-mentioned “estimate” did 
not show the widow's income to be Rs. 1,921, 
as stated by the learned Judges, but that 
it appeared from the statement that the 
income available to the widow, Musammat 
Malan, in respect of the lands .referred 
io therein was Rs. 420-5-2 only, and 
that her expenses amounted to about 
Rs. 396. l 


It was admitted by the learned Counsel, 


“who appeared for the plaintiff-respondent, 


that in this respect the learned Judges of 
the High Court had made a slip, and that 
he could not support the finding of the 
High Court on this point on the grounds 
stated in the judgment. ENG 
The hearing was adjourned in order that 
the learned Counsel should consider 
whether the finding of the High Court on 
the issue of necessity could be supported on 
other materialsin the record. 
Having heard the learned Counsel further 
their Lordships are of opinion that no. 
sufficient ground has been shown for 
interfering with the finding of the learned 
Subordinate Judge on this question, viz., 
that the income from the lands at the 
material time was hardly sufficient to meet 
the ordinary expenses of the family, that 
Musammat Malan had no alternative and 
was compelled to resort to borrowing in 
order to meet the extraordinary expenses of 
the marriages of her daughters, and that 
the mortgage-deed was executed for 
consideration and valid necessity, "e 
It was, however, further argued by the 
learned Counsel for the plaintiff-respondent 
that, even assuming the finding of the 
learned Subordinate Judge on the guestion 
of necessity to be correct, that did not 


dispose of the case, and that the plaintiff : 


was entitled to hold tbe decree,-<which. 
he obtained in the:High Court on other 
grounds. : 


* Itappears that Hira Singh died in 1875, 


leaving two .. widows, -viz.,  Musanemat 


Rajindar Kuar and Musammat Malan; two 


1 


they were 
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Singh and Gurbaksh Singh; and two 
daughtera by Musammat Malan. i 

On the 17th Dacember, 1887, an agreement 
was entered into by Gurbaksh Singh, 
Musammat Malan, Musammat Rajindar 


Kuar, and Raiman Singh, as guardian 


for Bhagwan Singh, who was then a. 


minor, 

It was recited that Hira Singh, deceased, 
owned the lands therein described, that 
then entered in the. names 
of Gurbaksh Singh and Bhagwan Singh 
in the official papers, that for settlement 
of mutual disputes and to make arrange- 
ments for 
the parties 
entire estate into 
viz.— 

Gurbaksh Singhone-fourth share, Bhagwan 
Singh (minor) one-fourth share, Musammat 
Malan with her daughter till death, without 
power of alienation one-fourth share, and 
Musammat Rajindar Kuar till her death, 
WI the power of alienation one-fourth 
share. 


It was agreed that the lands in dispute 
were part of the one fourth share allotted by 
the agreement to Musammat Malen. 

The agreement further stated. as fol- 
lows :— ' 

"As forthe marriage of the daughter of 
Musammat Malan, which is yet to be 
celebrated, a mutual settlement in regard 
to the expenses thereof shall at the time 
of the marriage be made ihrough a. 
panchayet." ~~ A 

The agreement was executed "by way of 
a deed of mutual partition,” so that no 
dispute might arise. 


had agreed to divide the 
the following shares, 


It was argued on behalf of the plaintiff-re- 
spondent that Musammat Malan had not the 
estate ofa Hindu widow, that no question 
of necessity for alienation arose, but that 
She had merely a one-fourth share in the 
estate for her life, with no power of 
alienation whatever, and that, therefore, 
the mortgage which she executed 
favour of Bishen Singh was invalid and of 
no effect, 

One answer set up on behalf of Bishen 
Singh to this case was that, after the 
death of Hira Singh, entry as to ownership 
was made in the Revenue Papers accord- 
ing to the aforementioned shares, that he 
had no knowledge of the egreemente 
ang that such agreement was never acted 
upon, s 
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maintenance. and expenses. 


signed 


10 - 


ds 33 


Tae defendant} further alleged that the 
plaintiff's father and the defendants Nos, 2 
and 3 admitted by: their acts and conduct 
that no such agreement existed, and that, if 
there was one, it was cancelled. dE. 

Issues were raised at the trial in respect o 
this point, vies - 

4 (a) Did the plaintiffs father attest 
the deed (i, e, the mortgage-deed), and 
by so doing, was he estopped from 
challenging iti validity, and was -the 
plaintiff for this reason estopped from 
contesting it ? | i 

4 (b Did the plaintiffs father aud 
defendants Nos.2 and 3acquiescein the 
alienation in favour of defendant No.1 by . 
their conduct ? 

The learned Subordinate Judge decided 
these issues against the plaintiff, and 
held that the plaintiff was debarred from 
contesting the validity of the mortgage. 

The High Court held that the evidence . 
given on behalf of, the defendant" was not 
sufficient toestablish the genuineness of the 
signature of the plaintiff's father on the 
mortgage-deed. _ | 

Evidence on this point was given by 
Bishen Singh, the defendant, who said that 
Bhagwan Singh (the father of the plaintiff) 
asked him to get the deed written and that 
he would attest it and get it registered, and 
that the morigage-deed wasexecuted withthe 
consent of the plaintiff's father, and that it 
was attested by him. ; | 

Amir Shah, a patwari confirmed this: 
evidence, and said that Bhagwan Singh 
the mortgage desd in his 
presence, that Musammat Malan and 
Bhagwan Singh consulted together, and 
that in order to pay off debt they mortgaged 
thelands. ` : 

Tne learnel Subordinate Judge had 
the opportunity of seeing these witnesses 
give their evidence, and he accepted it. 

The learned Judges of the High Oourt, 
who did not see.th» witnesses, rejected their 
evidence as insufficient to establish the 
genuiaeness of Bagwin's signature on the - 
mortgage-deed, for the reasons stated in: 
this judgment. l E 

Their Lordship3 are unable to agree that. 
the reasons given by the High Oourt are 
güffieient to justify the overruling of the 
finding of fact arrived at by the learned 
S4berdinate Judge on this poiat, and they 
ara KM opiaion that the signature, of 
Bhagwan Singh as a witness to the mort- 
gage-deed must be taken . b0.; be. a 


"d | E 


. | NE 
BL” 2m 
‘genuine signature. for the purposes of 
. thiscase! . - >o - SU uui 
. This does not conclude the matter, for 
: attestation of a deed by itself estops-a man 
from denying nothing whatever except that 
' he witnessed:the execution of the deed, and. 
by itself it does not show that he consented 
to the transaetion which the document. 
effects. . E ve 
- In:this case, however, in their Lordships’ 
opinion, there is abundant evidence,. in, 
addition to the fact that Bhagwan Singh 


attested the deed, to show that he consented . 


to and acquiesced in the execution of the 
mortgage by Musammat Malan. There is 
. the evidence, to which reference-has already 
been made, which goes to show that 
Bhagwan Singh not only consented to the 
transaction, but -took an active part in the 
eonsultations which resulted in the. mort- 
gage of the lands by Musammat Malan. - 

Further, there is the significant fact that 
in June, 1896, t.e., a month after the mort- 
gage was executed, Bhagwan Singh entered 
into ‘an -agreement with ..Bishen. Singh, 
whereby in -effect he obtained an option to 
have the mortgage transferred to him, . 

On the consideration of all the evidence 
their Lordshipsareof opinion that Bhagwan 
Singh not only witnessed the execution of 
the mortgage by -Musammat Malan, but 
also thathe, in his capacity of managing 
member of the joint family, consented -to 
and acquiesced in the mortgage being 
given, and that this appeal must be decid- 
ed upon the basis of that finding. 

: The- learned Counsel for the plaintiff-re- 
gpondent fürther. contended that, even .if 
Bhagwan Singh would have been estopped 
from denying the .validity of Musammat 
Malan’s mortgage, the plaintiff is not so 
estopped, because the plaintiff does not 
claim through ‘his father, but as a member 
of a joint Hindu family to which the 
Mitakshara Law applies, and.he cited. the 
eases of Wasantrao. v. Anandrao (3), 
Anandrao v. Vasantrao (3) and Baboo Beer 
Kishore Suhye Singh v. Boboo Hur .Bullub 
Narain Singh (4). Elm 

These decisions are not applicable to the 
facts of this case. It appears. from the 
plaint that the plaintiff was only five months 
old at the time when Bhagwan Singh died, 
viz, in 1899.. The mortgage was executed 

(2) 6 Bom. L. R. 925. | `. a 

G) 9 Bom. L. R. 595; 110. W N. 478; 5 C: L. J, 
538; 2 M. L: T. 151; 17 M. L, J, 184 (P,.O)), 
"d T WSR, 80 s 0o len a 
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in May, 1896 ; it is, therefore, clear that the 
plaintiff was not born at the time when:the 
mortgage was executed ;- 80- that even -if 
the Mitakshara Law applies without:any . 


£ 


qualification, the plaintiff is not. entitled ME 


to contest the validity of the mortgage, 
for atthe time when it-was executed the ' 
plaintiff had'no interest in the family pro- 
perty,and Bhagwan Singh acquiesced inthe 
execution thereof; and in the-cireumstanees 
of this case it is clear that he was acting 


.not.only on behalf of himself, but also: on 


behalf of-all the members of the family 
who were alive. at that:time. -. . | ' = > 
The result is that the plaintiffs claim 


fails and that the appellants are entitled 


to possession under the mortgage, and 
such consequential relief as can be given 
under s. 144 of the Code of Civil’ Proce- 
dure. Won Boe qae d o NEST Bees 
. Their Lordships, therefore, will humbly 
advise His Majesty that this appealshould 
be allowed, that: the judgment and decree 
of- the High Court, dated the 22nd July, 
1923, should be set aside, that the plaint- 
iff's guit should be dismissed, and that the 
plaintiff should pay, the costs of the appel- 
lants in this appeal and. the costs of the 
defendant Bisheén Singh and his, legal re- 
presentatives in both the Courts in India. . 
K.J. R. i ‘Appeal allowed, 


Solicitor for the Appellante:—Mr. H. S. 


- L. Polak. 


- Bolicitors ffor the Respondent:— Messrs. 
Ranken, Ford & Chester. — "M 
{Note—The plaintiffs family in. the above 


case were Jat zemindars ( Sudras) and were governed, 
in matters of alienation, not by the orthodox Hindu 


"Law, but by the Customary. Law: of the Punjab 


AppiionDlo to agricultural classes. As Sir J ohn Edge, 
observed, in delivering the judgment ofthe Board in 
Rainkishore v. Jainarayan; 64 Ind. Cas. 782; 490. 
120: 17 N. L. R. 162; 15 L- W. 144; (1922) M..W. N. 
195: 30 M. L. T. 144; 42. M. L. .J..80; A. I. R.1922 
P. 0.2; 96 O. W. N. 881; 20 A. L. J 857; 48 I. A. 405' 
(P. O), “in some parts of Northern India customs 
which are at variance with the law-of the Mitakshara, 
as recognized. by the’ School - of Benares, have been 
for long consistently followed:and acted upon." The. 
distinction here pointed out is not adverted to in 


their Lordships’ judgment, now reported, a | 


parently nothing material -turned upon it -K.J . R.] 
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PRIVY COUNCIL. A 

FROM THE NAGPUR J UDIOILAL Come. 
MIS3IONER'S COURT, gp 
November 24, 1927, "E 


- 


.. Present;—Viscount Sumner, Lord Sinha, 


- a 
~ 


February, 1922, 


Sir John Wallis, and Sir Lancelot 
Us Sanderson.  .. 
Sir BISSESSAR DAS DAGA an 


— DzOREE-HOLDERS— APPELLANTS ;. 


l 2 s. SUCTOUS ee i e cud 
. EMMANUEL VAS AND OTHERB—J UDGMENT- 


. DEBTORS—RESPONDENTS. ^... : 

' Compromise decree—Construction—Provision for 
payment of damages no bar to specific enforcement— 
Specific Relief Act (I of 18977),5.20. ^ . | 

“A compromise decree provided (by cl.-2) that the 
judgment-debtors would be restrained . from . selling 
or otherwise alienating manganese ore from their 
mines to. any third party until] they had delivered 


, certain quantities of the ore to the decree-holders; 


the deliveries .béing spread ‘over a period of 8'yeàrs. 
Clause 10 of the-compromise made provision for non- 


. delivery in any-particular year and imposed a liabil- 


ity on the judgment-debtors to pay damages to the 
decree-holders at æ rate‘ therein specified : ' ^ 
- Held, reading the contract (i. e, the campromise 
decree) asa whole and taking all its terms together, 
that the judgment-debtors could not repudiate their 
obligations under the contract by merely paying to 


. the decree-holders the penalty calculated in accord- 
ance with cl. 10 aforesaid, that the compromise agree-. 


ment was one for the non-performance of which mere 


payment of the specified sum of ‘money would not - 


ean adequate relief and, that in spite of cl. 10, 
se ah could ‘be specifically enforced. ` [p. 28, 
co], "1. a? a MP wer 


"Appeal from a ju !gment of the Court. of 


J.-^O. and.Kotval, A. J. O.), dated the 
24th March, 1924, . dismissing an appeal 
from-an: order of the” District Judge, 


- Nagpur, dated. the 5th November, 1923, 


rejecting the appellants’ application for 
éxecution of a.decree of- the District Judge, 
Nagpur, made on thé compromise of -a 
suit between the parties and dated the 28th 


^FAOTS.—As the :appeal to His , Majesty 
in Council turned on the construction of 


the. said compromise decree, the relevant -. 


passages are qucted here in {nll:—. 


By ol. 2.the defendents, "are restrained | 


from :eeling- the cre from. their mines 


. mentioned in the agreement, dated let 


March, 1996, or- mortgaging, or otherwise 
alienating theér mines or. any’ interest 


therein, or the ore thereof, except the excess - 


quantity spécifically: allowed to be sold 
under cl. (8) of this decree, until they have 
delivered the whole of the balance of 31,234 
tons of ore.'containing 48 per .cent. of 


. metaltie manganese, which has remained to 
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be delivered. to the plaintiffs and which 
they agree and are hereby ordered to deliver 
in the following manner and subject to ‘the 
following conditions’, ^: ^ .. - : 


| @lause .(3)-deals: with the delivery of 


4,000 tons of ore.per annum during the 
years beginning on the 15th February, 1929, 
and ending on the 14th February, 1929, and. 
of 3,234 tons during the year 15th February, 


- 1929, to 14th February, 1930. 


E . Clause (4) provides that the ore should 
not contain less than 46 per cent. metallic 


- 


- manganese. 


`. Clauses (5), (6) and (7) refer to the manner 
in which the ore has to be tendered, ánalys- 
ed, weighed and paid for, and lays: down 
that disputes regarding the .analysia shall 
not excuse the defendants from delivering 
ihe full quantity of ore of stipulated- grade ' 
inthe course of the year. oe a i 


Clause (8) allows the defendants to sell - 
any surplus quantity; of ore ih any year 


"after delivery “of the full quantity of 4,000 


tons to the plaintiffs. l ve 
Clause (9) refers.to payments, the ‘price 
being Rs.~8 per ton of: 48 per cent. of 


_ metallic manganese ore with à reduction 
. of 8 annas per unit in 

below that standard. `` 
the Nagpur Judicial Commissioner. (Baker, ~ 


the event of. falling 


- Olause (10) is thé most important -clause 
forthe purpose of the present appeal and . 
must be given in' fuli: “It .recites: “That. 
in the event of the defendants failing to - 
deliver the full quantity of 4,000 tons of ore 
of the stipulated grade in any particular 
year, or violating any of the conditions..of 
this' com promise, the defendants -shall..pay 
to the plaintiffs damages at the rate of Re. 1 
(rupee one) per ton on the whole. of- the 
quantity. which may then have remained 
‘undelivered out.of the total quantity. of 
31,234 tons and the same shall he recovered 


by execution of this decree,” Fa 
: `` Mr. Lowndes, K.C. (with him Ms, ‘Pritt, 
K. -C.), for the . Appellants.-—Refers . to 
National Provincial Bank v, Marshall (1). 


'. [Lòrp 'SuwNER.—Can ‘ve import, all -the 
doctrines of Equity in India ?]. = >.> 
ee a eo e ` ge mS E 
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- (1) (1889).40 Ch. D, 112;:58 È; 
:311; 37W, R. 183; 589. P: 350, 
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Mr. Lowndes reads from the judgment in 
National Provincial Bank v. Marshall (1), 
and argues that the doctrines of the English 
Courts of Equity are applicable to India. 
The Courts there are Courts of Equity and 
are. directed to act according to equity, 
justice and good conscience. 


[Losp Stinna.—It is purely a question of 
construction of the compromise decree in 
the present case. | | 


Mr. Lowndes cites s. 20, Specific Relief 
Act: “A contract, otherwise proper to be 
specifically enforced, may be thus enforced, 
though a sum be named in it as the amount 
to be paid in case of its breach, and the 
party in default is willing to pay the same.” 
The principle underlying -that section is 
also applicable here; 


[Lord Sinna.—After all, it is a question 
of construing el. 10 of the compromise. | 


Mr. Raikes, for the Respondents. 


JUDGMENT. 

Viscount Sumner.— On the 5th Nov- 
ember, 1923, two applications came on for 
hearing before the Additional District Judge 
of Nagpur in execution proceedings taken 
in Suit No, 4 of 1921. The first in date was 
that of the present respondents, defendants 
and judgment-debtors in the suit, for leave 
to deposit Rs. 28,649-2-9 to be paid over to 
the decree-holders, and for an order declar- 
ing the decree to have been thus fully satisfi- 
ed. The other was that of the decree-holders 
for execution of their decree by seizure and 


_ delivery to them of certain manganese ore, 


alleged to be lying at several mines and 
railway sidings and by the appointment of 
a receiver and other relief. The respond- 
ents, having got wind of the appellants’ 
intention to apply to the Court, lodged their 
application first, but nothing turns on this. 


.The learned Judge, holding that under 


the decree the judgment-debtors were entit]- 
ed to take the course proposed, granted 
their application and held that the decree- 
holders were not entitled to the relief prayed 
but must take in satisfaction the amount 
deposited by the judgment-debtofs, and 
his determination was affirmed on appeal 
by the Court of thé Judicial Commissioner 
of the Central Provinces. The cage now 
comes to their Lordships’ Board onthe con, 
struction of the decreein question and par- 
ticularly of' cl. 10, which is as follows:— 


dy 
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“10, That in the event of the defendant- 
failing to deliver the full quantity of 4,000 
tons of ore of the stipulated grade in any 
particular year or violating any. of the con- 
ditions of this compromise, the defendants 
shall pay to plaintiffs damages at the ded 
of Re. 1 {rupee one) per ton on the whole 
of the quantity which may then have re- 
mained undelivered out of the total quantity 
of 31,234 tons and the same shall be recover- 
ed by execution of this decree." 

On the lst March, 1916, the respondents, 
a syndicate possessed ofand working manga- 
nese mines and dealing in the ore produced. 
there, had contracted with K. Ettlinger & 
Co., of London, for the purchase of 35,000 
tons of their manganese ore by instalmenta 
over an extended period. The contract con- 
tained provisions to secure to the buyers the 
exclusive supply of the sellers’ ore till the 
contract quantity had been worked out. At 
the end ofthe year the benefit of this con- 
tract was assigned to the present appellants 
by the Official -Liquidator under the war 
legislation applieable, and deliveries of ore 
underit and payments for purposes con- 
nected with it were made for sometime, In | 
1921 the buyers commenced thé suit, No. 4 
of 1921,.above mentioned, alleging deli- 
veries of ore by the defendants to third 
parties in breach of the contract to the 
extent of over 1,000 tons and claiming a 
mandatory injunction and otherrelief. The 
defendants in their written statement alleg- 
ed that the contract was all along’ wholly’ 
void as constituting a trading with the 
enemy; that the assignment of it was in- 
valid; that their deliveries of ore to third 
parties were justifiable on various grounds; 
and that the appellants on their side were 
guilty of numerous breaches of contract. 

The suit proceeded as far as the formula- 
tion of the issues, but they were never tried, 
The parties arrived at an agreement of com- 
promise, and the terms, with one variation, 
which their Lordships agree with the Judi- 
cial Commissioners Court in thinking im-. 
material for present purposes, were embodi-: 
ed in the compromise decree of the 28th 
February, 1922, out of which the" execution 
proceedings now in question arose. - It is 
entitled in the suit; it recites that “this suit 
coming on this day for final disposal...... it 
is hereby ordered and decreed in terms of 
the compromise arrived at between the 
parties and sanctioned by the Court," and 
it then sets out the agreed clauses, The 
second of these restrains the defendantg 
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from selling ore from the mines mentioned 
in the agreement of the lst March, 1916, or 
alienating the mines themselves (except as. 
provided in cl. 8), till they have delivered 
.the whole remaining balance of 31,731 tons. 
The third provides for deliveries at the rate 
of 4,000 tons per year for seven successive 
years ending in February, 1929, with a 
balance delivery of 3,234 tons in the next 
and final year, Then follow provisions for 
the quality of the ore to be delivered and 
for determination of that quality by analy- 
sis; for tender of each lot in writing, with 
particulars of the mine of origin and the 
place of delivery, each lot not being less 
than 500 tons, “with liberty to the defend- 
ants in case they raise more than 4,000 tons 
inone year tosellthe surplustothird parties, 
giving notice of the same with full particu- 
lars to the plaintiffs. Clause 9 fixes the price 
payable by the plaintiffs at Rs. 8 per ton. 


Then follows cl. 10 quoted above. The. 


general tenor of this agreed decree shows 
that, like the original agreement on which 
it is founded, the parties had in con- 
templation the execution and completion 
of this contract by actual deliveries in 
annual instalments, the performance be-. 
ing secured by the present grant of an 
injunction preventiig the defendants from 
finding any alterna'ive market for their ore. 

Seventeen months later the decree- 
holders filed their application for execu- 
tion, alleging that the first 4,000 tons 
had been short-delivered by about 1,240 
tons, and that only 60 tons more had been 
delivered in ‘the first half of the second 
year, In the judgment-debtors' state- 
ment inreply tothe application the sub- 
. stantial correctness of 
admitted-with the additional allegation 
' that their best efforts had not enabled 
them to deliver any more. It also men- 
tions, what. was no doubt a material 
factorin thé dispute, that “price of the 
manganese has at pressnt gone very high,” 
and in their judgment of the 24th March, 
1924, the Judicial Commissioner's Court 
mention that the price was thea, as: they 
were informed, about Rs. 25. It may 
accordingly be taken that the ‘business 
object of the compromise was to get the 
supply of ore at R3. 8 continued for years 
to come, and the business object of the 
breach was to put an early stop to so 
ruinous a loss by bringing the contract 
to an*end. The question is whether cl, 
10 permitted this to be done, ~ 
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The appellants point oùt that this clause 
provides for liquidated damages and that ` 
without it thedecree' would only be cap- ` 
able of execution by enforcing the injunc- 
tion. In order to ascertain the sum, for 
which execution should go, it would be 


necessary to bring a suit or suits to - 


have the damages ascertained. Clause 10° 
is, therefore, a clause in the decree-holders' 
favour in the first instance. Though by 
saving time and costa it may really 
benefit the debtor as well in the long run, ` 
it is not. framéd as a clause mainly 
intended for the debtor's convenience. In 
a sense itis an option to the buyer, for, © 
if hedoes not choose to seek an order for 
delivery of specific ore, heis ableto ask 
for execution as of a judgment for a calcul- 
able sum of money, but in no sense can 
it be construed as an option to the seller, ` 
when itno longer suits him to go on 
with the contract, to buy back at an` 
advance of only Re. 1 per ton the whole | 
ofthe undelivered portion of the contract. 
Why restrain the  jugdment-debtors . 
from delivering their ore to third parties, . 
if in effect they can do so at will on merely 
paying the agreed forfeit? This virtually 
makes cl, 2 inoperative. It would be a 
strange result of a compromise, aiming at ` 
the continuance of deliveries, to authorise ` 
the seller to repudiate his obligations and, © 
taking- advantage of his own wrong, to 
end the matter at his own selected 
moment by a pre arranged paymént, which 
rete not be an adequate compensation . 
at all. $ T A 


The argument for the respondentsand the ` 
reasoning, on which both Courts below pro- . 
ceeded, is the same. All the clauses of 
the decree are indeed to be read together, 
but cl. 10 controls cl. 2. Paymcnt of sums 
calculated in accordance with el. 10, if the - 
seller chooses to make it, will be a sufficient. 
compliance with the whole decree and, in^ 
spite of non-delivery, of by far the greater 
partof the deliverable quantity, no further 
relief will be available to the decree-holders. 
The clause eontains no words limiting the 
case provided for to failures arising from 
eauses beyond the sellers' control; but it 


- does say that the' provision as regards the 


damages, 'ehall" operate on the defendants’ 
yiolating any ofethe conditions-of the 
compromise and it must be enforced as it 
stands. Among the principal conditions 
are the sellers’ obligation . not to deliver 


a 
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to third parties, an act from which ‘they 
consented to be restrained, but, if they 
delivered to others in violation of this 
restriction as the Court plainly understood 
that. they had done, it wasalso in violation 
of the conditions .of the contract, and 
-would only restlt in bringing into play the 
. penalty named in cl. 10. The learned Judges 
recognised that this construction rendered 
nugatory the stipulated restraint upon 
selling elsewhere, and enabled the defend- 
ants to escape the consequences of-a wilful 
breach of contract, consisting in the with- 
holding from the decree-holders of ore 
actually in their possession and capable 
of being delivered to` the plaintiffs, by 
simply paying Re. 1 per ton as liquidated 
damages. Why the deoree shculd begin 
by forbidding delivery to third parties 
except in a named, case under cl. 8, and 
then end. by.giving permission, to do so to 
any extent in case a different event happen- 
ed under cl. 10, is not explained or expli- 
cable. "XM a 
“It must be borne in mind that there are 
two distinct breaches, for which the decree 
provides. There is. delivery of ore to third 
parties, except as authorised by cl. 8, for 
which an appropriate relief is an injunction, 
and there isfailure to deliver the agreed 
quantities to the decree-holders, for which 
damages, liquidated or not, will be the 
proper remedy. Their Lordships,-do not 
think that they are constrained to a con- 
struction. of- el. 10, which will enable the 
judgment-debtors to render nugatory all 
‘their obligations under the prior part of 
the contract. whenever it suits their pockets 
to do-so. Clause 10 provides that they 
aball pay at the specified rate, if they fail 
to perform. the contract in any respect, 
but it does not say that such payment is 
to be fa full and exclusive satisfaction 
of all obligations under the contract. 
The spayment .into Court does not 
make’ the decree a satisfied decree. It 
provides a mode of enforcing such pay- 


ment—“the same. shalP be recovered by. 


execution ofthis decrée"—butit does not 
Bay that the. other terms shall not be 
enforced by execution of the decree, namely, 
by applying. to the Court to enforce the 
injunction. The se#lers have to'show some 
cause in. argument why they -should not 
obey the injunction to hich theye have 
consented. They cannot do so mêrely bye 
` pointing to -& clause, which provides an 
alternative remedy, under which they “shall” 


S uf 
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pay so much by way of liquidated damages, 
if a money payment is sought at all. Read- ` 
ing the contract as a whole and taking ` 
all its terms together is'a very different: 
thing from reading it so that ils final clause 
defeats thé whole object of the agreement, - 
Such a meaning even - thei debtors never. 
could have intended unless they deliberate- 
ly proposed .to lay atrap for the -.decree- - 
holders. As the clause stands. it provides ` 
a remedy for the decree-holders without 
stipulating for the debtors any correspond- 
ing discharge of the injunction. It does 
not even cover all the possible events, in- 
which the contract might be broken, for, 
if before the time‘ had arrived for any. 
performance ‘at, all,. the judgment-debtors 
had announced that they would never per- 
form itin any respect, this would: have 
been an anticipatory breach, for which 
unliquidated damages would be recoverable ` 
if the decree-holders chose «so to treat it,“ 
but, not being a breach of any of the 
conditions, that is the expressed conditions, 
it would be outside of cl. 10. On the 
other hand, an unintentional. failure -to 


-satisfy all the requirements of cl. 5 would 


be as much aviolation of.a-condition as 
a deliberate diversiðn -of there to other : 
buyers and failure to deliver the-full or 
any quantity «to the decree-Holders, and, . 
oh the respondents’ contention, would: 
equally imperatively require payment. of 
the expressed forfeit, cl. 2 notwithstand- 
| The chapter of -accidents ‘equally. 
with the deliberate pursuit of gain might. 
thus bring ‘the whole-scheme to an end - 
at the outset beforé- any ‘ore "had" been: 
delivered,-or again, by å- combination: of 
luck and care the sellers might keep the ` 
contract going till it bécame- profitable to- . 
them to break it, and then bring itto.an 
end whenever they pleased. “This. is not 
giving to a business contract a -Constructs 
tion that will give it the ¢fiicacy which the. 
‘parties must have intended’ at the outees, 
The compromise agreement isone forthe 
non-performance of which mere payment. 
cof this sum’ of- money. would: not bean. 
adequate relief and, in spite of cl. 10, the. 
contractis otherwise proper’ tobe: epeci-” 
fically enforced. According?y: their Lord-: - 
ships think that this appeal succeeds. 


go ERE 


In the view which they took of the con- 
struction the Courts Lelow rightly refrain- 
ed from expressing any opinion as to the 
relief, which might be proper, ff ths, 
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contrary construction were adopted or as ~ The mere fact that-'a contract for sale and purchase 


; E of goods is. of a highly speculative character, cannot 
to theextent to which a remedy under ‘alone vitiate the transaction as a wagering :contract 


cl 10 would be available to the decree- within the meaning of s. 30 of the Contract Act, 1572. 
holders concurrently with other appropriate To produce that result there must “be proof that the 
remedies in the circumstances. 'lheseand ‘contract was entered into^upon the terms that-rer- 
Similar questions remain to be determined formance of the contract should.not be demanded, but 
by the Court, which will dispose. of the ^oi]. ; | 
$ - . . ih : A n . i p £ . 

decree- holders ‘application. The . PTOPET — [Where no such definite agreement or understanding 
course will be to declare,. that cl. 10 of the was proved, and it appeared that delivery of the goods 
compromise,decree.of 28th February, 1922,- might always have been insisted on, the Judicial 
does not,on a true construction, afford to Committee held (differing from the Court- of Appeal 
the judgment-debtors any ans wer to tha BM India) that the contract was-not bad on the ground 


of wagering, notwithstanding that it would have. A 


petition for execution of it, presented by been considered bad form, among the parties 


the decree-holders; to allow the appeal of (merchants of Madras), td have made sucha demand. 


the” decree-holders: with: éosts ‘here and. for delivery]: > - na 
Courts in favour of the judgment debtors, . “rie Reldenteot patta patticonsidered T = 
and to remit the application of the decree- eo from an appellate decree of the 
holders to the Court of. the District Judge 752. da t," Madras (Justice Sir Kumara- 
of Nagpur to be dealt with, in accordance SWAMi Sastri and Krishnan, J.,),* dated 
with the above declaration one o Derwin 
as may béright, and their Lordships will » o. 
humbly.advise His Majesty accordingly. ` -1 Me Court on the Original Side. made by 
K, Ji Ber” 0 * "Appedlallowed, - MT. Justice. Coutts Trotter, dated -the 4th 
€ QUERI os V. a. October, 1923. ji 


Solicitors for the  Appellanis:—Meéssre. 


FACTS.—The material. facts are -gi . 
Lattey & Dawe, : , M Mr given . 
Solicitors for the: Respondents:—Messre. . 1? toein Lorashipo judgment, and also in 
Watkins & Hunter. Mc DÉC - -the judgments of Sastri-and Krishnan; JJ., 
der in the Court of. Appeal (reported -as -93 . 
TAE , Ind.Cas. 169), where all - the. relevant 
"ma M A ‘authorities are cited and elaborately. dis- 
| ' 7 cussed... : x AES. 
- - ^. » d . ` á x ! 
a ee l As the Privy. Council .approve of the 
reasoning of the learned trial Judge, and 
E the question is one of far-reaching .import- 
hoe i 34 -ance, Coutts-Trotter, J.'s judgment is re- . 
MU uL | .produeed below verbatim:— — .- 
| “The -plaintifis’, case on the face of their 
plaint is:simply a claim for the price of 
| ki | goods sold and delivered., It is not con- 
^ .PRIVY COUNCIL. . | tended,that the actual goods were deli- 
APPEAL PROM THE Mangas Hiem Cougar, |  vered.. It, is admitted that documents’ 
: November 17, 1927. purporting to be delivery orders-on which 
Present:—Lord Chancellor, Lord - delivery of the goods could, be demanded 
Carson and Lord Darling. . ,  passed.between ,the*parlies.. The. defence 
SUKDEVDOSS RAMPRASAD— ` isa somewhat unusual one, namely, that 
PLAINTIFF—AP?PELLANT the transactions were not really sales of 
" versus ; ^. goods atall but were in the nature of . 
Diwan Bahadur GOVINDOSS . gaming. and wagering. The only thing . 


CHATHURBHUJADOSS and Company: that I find in the evidenae;in support . of - 


.that differences only should become payable. [p. 32,. 


the 29th April, 1925, and reported.as 93. | 
Ind. Cas. 169, varying a^ decree of the- 


—DRFENDANT3— RESPONDENTS. : that contention is the fact that the:goods . 


Contract Act (IX of 1872), s. 80--Wagering con- after passing from ‘the plaintiffs, to the 
tract—Contract for sale and purchase of goods— .gefendar&s and gofng through other hands 
Speculation not equivalent to wagering—Contract 
contemptating payment of differences only —'Patta 


sa 


patti, 


ultimately . reverted ,by purchase to the... 
plaintiffs That is obviously” not oon-. 


V a 


N 


,gerve to themselves 
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clusive. A buyer may sell with the know- 
ledge that the person to whom he sells 
will pass on the goods, and if the market 
israpid and transfers take place quickly 
he may very well contemplate that the 
person who ultimately claims the goods 
may be the last of a long chain of buyers, 
and if. the market were against him when 
he is called upor to deliver he might well 
think it to be the wisest course to buy 
back the goods atthe end of the circle and 
wait for an advance in the market price. 
Thus it may happen that a perfectly 
legitimate series of transactions take place 
without the goods having physically left 
his possession and it may well be that the 
state of the market was such that the 


. documents of title to the goods, in this case 


called patta paitis, changed hands so rapid- 
ly that the seller in each particular . case 
may have thought it extremely impro- 
bablethat he would everbe called upon 
to give delivery to his immediate buyer. 
understand the law as laid down 
in the leading English cases and it is 
obvious that the defence in this case is 
based upon those cases—that is not enough; 
you must not only have a state of things 
in which both parties contemplate that 
delivery would not in fact be likely to bede- 
manded, but you must have a definite agree- 
ment that delivery could not in any event 
be demanded without a breach of the under- 
standing between the parties. The de- 
fendants' own witnesses negative the 
supposition that such an understanding 
existed here. They all agree that they 
would have been compelled to take, or 
entitled to ask for delivery, as the ‘case 
may be, unless and until they had passed 
a patta patti, which is in fact a document 
of title to the goods, to their sub-pur- 
chaser. That being the defendants’ evi- 
dence, I think their case fails on their 
own showing, and that, however much one 
may suspect that the speculative element 
entered into these transactions, 88 nO 
doubt it did, that stispicion cannot trans- 
late itself into.a determination that these 
were gaming transactions. Ifthe merch- 
ants of Madras desire to enter upon the 
dangerous and slippery path of gambling 
in differences amd at the same time re- 
the right of setting 
that not over honest’ defence, they 
must learn its technique a little better 
than they have done in this case, My 
judgment is that the gooda were sold, 


e = 
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up 
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that the transfer of patta pattis was in fact 
a delivery, and that the plaintiffs must 
have a decree for the amount claimed with 
costs and interest at 6 per cent. till pay- 
ment. The defendants, of course, will have 
their remedy over against the persons who 
bought on the same terms from them."* 


Messrs. Stuart Bevan, K. C.,and K. Brown, 
for the Appellant. 

Messrs. A. T. Miller, K.-C., and 
simham, for the Respondents. 


JUDGMENT. 

Lord Darling.—This is an appeal 
against a decree of the High Oourt of Judi- 
cature at Madras, dated the 29th April, 1925, 
varying a decree of the same Oourt on 


Nara: 


‘the Original Side made by Mr. Justice 


Coutts-Trotter on the 4th October, 1923. 


In the original suit the plaintiffs (the 
present appellants) claimed the sum of 
Rs. 65,255, the price of goods sold and 
delivered by the appellants to the respond- 
ents. : 


In answer to this claim, the respond- 
ents pleaded as follows :— | 


“The plaintiffs, defendants and- certain 


- other merchants formed a group, and it was 


agreed by and between the merchants of 
the group that the transactions had among 
them should take place on the footing that 
no deliveries should beintended or asked 
for, that patta pattis or delivery orders 
should be issued to the respective pur- 
chasers, that after the delivery orders were 
sent round andthe same ultimately reached 
the hands of the original vendors; the patta 
pattis should be exchanged and hawala chits 
issued, that accounts should be taken 
thereafter on the footing of the exchange 
of patta pattis or delivery orders, and that 
the respective vendors should be entitled to 
the difference in prices from the respective 
purchasers.” 


The respondents also pleaded that there 
was no actual delivery of tife goods of 
which the price was sued “for, that appel- 
lants never were in a position to deliver 
them, and that it never was intended that 
delivery should take place. The respond- 
ents further pleaded that the contracts 
were void as being wagering contracts for 
the ‘payment of differences only. 


S 
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Ib was proved or conceded that as re- 
gards the goods in question no delivery 
took place; but that 
ing to be delivery orders were made which 
passed through several hands, and that 

- Within one week all the goods—so far as 


any ever existed—were in the hands of the 
appellants, Which, indeed, they had never . 


eft 


_ This resulted from the fact’ that in 
respect to each re-sale what is described as 
patta patti was made—a process which 
resulted in'differenceg merely, according 
to the fluctuations of the market, being 
recoverable, instead of the goods or their 
price, ES 


The trial Judge held that ihe documents 
whieh purported to be ordera for delivery 
Were so in fact, and. were equivalent to 
delivery of the goods themselves, He re- 
jected the contention: that thesé dealings 
were wagering contracts merely, and he 
gave judgment in favour of the a pellants 
for Rs. 65,255 and interest, This judg- 
ment was set aside by the Court of Appeal, 
the Judges holding that the contracts were 
entirely wagering ones incapable of giving 
any right of action. Judgment in regard 
oe was, therefore, entered for respond- 
ents, ` 


To succeed in this action for the price 
of. goods it is necessary for appellants to 
prove that the goods were actually deliver- 
ed—and this was never contended—or else 


that some document of title was . given to- 


, the respondents which would oblige the 
custodian of the goods to hand them over 
to the holder of it. 

. On the Madras market were several 
merchants who bought and sold amongst 
themselves such goods as those to which 
this suit relates—and it was proved that 
the very goods here in question had first 
been sold by the appellants to the res- 
pondents. ` No delivery ofthe goods was 
then made, but they were gold by the re- 
spondents, and re-sold by the purchasers 
again and agais—no | delivery of goods 
ever being made—until at last the goods 
were re-purchased by the appellants them- 
selves, who now claim against the respond- 
ents the full price, as for goods sold and 
delivered, 


It wis proved that whenever one of these 
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AI 


8 
31 
particular sales was made a document was 
given to the purchaser, Many of these 


documents were exhibited in this case, 
notably the one now to be set out, E 


Delivery order given to Govindoss Chathur- ' 
bujadoss, - 


Dated 27-11-1929, 
No. 784, 
Delivery order, 
Sukdevadoss Ramprasad, 


Bankers, Importers, Yarn Merchants . 
and Commission Agents, 


101, Mint Street, Georgetown, Madras. 


To ' ; 
Govindoss Ohathurbujadoss, _ < 
Description. Bales. Bundles. 
. No. 40s Japan. 25 1,000 


November vaida. 


Received 25 balesot 403 J apan patia patti 
< with M. Amritlal 


(Signed) Trimbaklal, 
for B.G. C. & Co. 
- 21-11-1922, 


It will be observed that this document 
is headed “delivery order"—and for the 
appellants it was contended that this en- 
titled the holder of it todemand the actual 
delivery of the goods. < 


But it was replied that, however, that 
might have been originally, the words 
"received 25 bales of 40s Japan patta pattt 
with M. Amritlal” showed that it is not 
now a document of title giving its | 
holder a right to demand delivery of 
the goods, but simply a link in a chain 
or series of notes showing that no actual 
transfer of goods was contemplated, but 
merely a final payment of differences re- 
sulting from the making—and non-per- 
formance—of a number of contracts of. 
sale. - 


A good deal of.evidenge was given as 
to the meaning of the words “patta patti 


.with," and i$ appears certain that when 


once patte patti is fhadethe buyer has no- 


- Jonger a right todemand the goods them. 


gelves, noris the seller obliged to delivor 


4 


39  .SUKDEVDOSS RAMPRASAD V, GOVINGOSS OHATHURBHUJADOSS. 


“them, büt'the: matter should be settled by 
the payment and acceptance of the 
diference resulting from-the sale and re- 
sale of the goods.. STU Cg l - 


This being go, it was contended on be- 
half of the. respondents that the contract 
in question. was a wagering contract. There 
can be no doubt that these various con- 
tracts were in character highly speculative; 
but, as was pointed out by the trial Judge 
and by the Judges on appeal, that is in- 
sufficient in itself to render them void as 
wagering contracts. The authorities cited 
show that to produce that result 
must be .proof that the contracts were 
entered into upon the terms that perform- 
ance of the contracts should not be demand- 
ed, but that -differences only should be- 
“ come payable. 
. Now, in the present case no such definite 
‘agreement or understanding. was" proved; 
in some instances of other sales between 
these parties there was no patta-- patti and 
delivery.was given and taken, and.so here, 
unless and until patta patti was made, 
delivéry might always have been insisted 
on. There can be little doubt, however, 
that to have made such a demand would, 
among these merchants, have been con- 
sidered bad form. Gamblers have their 
own-code of honour, and expect its observ- 
ance, although they cannot ensureit; and 
we know that “even the wild outlaw in his 
forest walk keeps yet some touch of civil 
government." But the law does not affect 
to enforce merecourtesies. 


The: triel Jud ge held that notwithstand- 


ing the fact that patta patti had been made 


or agreed in the contracts relating to these 
goods, the appellants were still entitled 
. to recover the price: of them,~since the 
documents ` which passed between the 
parties were valid delivery orders on 
presentation of which the goods might 
be demanded. This was evidently not 

‘the view taken by the Judges ‘in the 
-Court -of Appeal; but they’ did not go at 
length into this matter, because they held 
that the contracts represented -nothing 
. but wagering transactions—and, therefore, 
gave the appellants no rights whatever, ' 


E i , , * . € 

.: In: the opinion of their Lotdships ke 
-contrdcts relied. on. were not bad on the 
RE ound: ‘of wagering, and that for the 


-the, goods they had sold, 


there 


-petition by the appellants for the 
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‘reasons given by the trial Judge. They, 
‘therefore, do not concur inthe judgments 


appealed fromin so far as wagering is 


concerned. But from those judgments it 


appears that the Judges of the Courtof 
Appeal were prepared to. hold that. the 
appellants were not in a position to deliver. - 
and also that 
the respondents had not agreed to accept 
what are called delivery orders, directed 


‘to third persons, as something equivalent. 


to delivery so asto exonerate the appellants . 
from liability to deliver the goods, and 
entitle them to sue for the price. : 
In the opinion of théir Lordships this . 
view is correct. The making of patta . 
patti resulted in an agreement that the 
obligation to deliver the goods should not 
remain effective, that the price of them `: 
should neither be demanded nor- paid, but: 
merely. the resulting -differénces. : These. 
differences havé been: paid or tendered and - 
nothing is due in regard to them. Their 
Lordships will, therefore, humbly. advise 
His- Majesty that this appeal.should be ` 
dismissed, with costs, including those of the 
admis: 
sion of further documents which is also 


‘dismissed.’ 


da P - Appeal dismissed, 
Solicitors for the . Appellant:—Messrs. 
Pugh & Co. B 7 : s 
. Solicitor for the Respondents:—Mr. H. S8; 
L. Polak, 


see 68: 


Note—[As regards teji mandi transactions, 
Ind. Cas. 481; 47, Bom. 263;-24 Bom. L. R..812 and 
85 Ind. Oas. 613; 26 Bom. L. KR. 1097, the 


decision in the latter casé being upheld by the Privy 


Council in 98 Ind. Cas. 338; 28 Bom. L. R. 1376; 


51 M. L.J. 809, where analogous cases are consider- 
ed.--K.J.R.] A p 
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ALLAHABAD HIGH COURT. 
Patvy OouNciL APPHAL No. 18 or 1927 . 
June 7, 1927, 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Lindsay. 
MATHURA KURMI-—DErENDANT— 
APPLIOANT 


versus 
JAGDEO SINGH AND oTHERS—PLAINTIEFS 


— OPPOSITE PARTIES. 

Civil Proeedure Code (Act V of 1908), s. 110— 
Appealto Privy Council— Substantial question of law,’ 
meaning of—Construction of documents—Sale or con- 
ditional mortgage—T'est —Intention— Question of fact. 

The applieation of well-defined legal principles to 
8 particular set of facts does not raise a question of 
law which can fairly be described as ‘substantial’ 
within the meaning of s. 110 of the Code of Civil 
Procedure. |p. 34, col. 1] 

The test to be applied in determining whether a 
transaction is a sale subject to an option of re-purchase 
or a mortgage by conditional sale, is the intention ef 
the parties at the date of the transaction, and such 
Sar ig isa matter of fact- and not of law. [p. 33, 
col. 2. 


Application for leave to appeal to His 
Majesty in Council. 

Mr, Kamla Kant Verma, for the Appli- 
cant. 

Mr. Rama Kant Malaviya,forthe O pposite 
Parties, T. 

JUDGMENT.—This is an application 
for leave to appeal to His Majesty in 


‘Council against the decree of a Bench of 


this Court in First Appeal No. 459 of 1923, 
decided on the 21st December, 1926*. The 
appeal was dismissed and the decree of 
the trial Court was affirmed. The value 
of the subject-matter in the first Court 
was over Rs. 10,000 and the value of the 
Subject matter of the proposed appeal to 
His Majesty is also above thatsum. But 
we are asked to certify that «he case 
fulfils the conditions of s.110 of the Code 
of Civil Procedure on the ground that 
the appeal involves a substantial question 
of law, or, in the alternative, to certify that 
if is otherwise a fit case for appeal. 

The question whieh arose for decision 
in the Court below and in this Court was 
with regard to the legal relation of the 
parties arising out of the execution of 
three documents executed on the 22nd 
May, 1915. The case for the plaintiffs was 
that they were mortgagors and thatthe 
defendant, Mathura Kurmi, was their mort- 
gagee. The defendant's. case was that he 
was the purchaser of the property in dispute 


subject to an option of re-purchase of which”. 


the,plaintiffs had failed to take advantage. 
*See 104 Ind, Oas, 504—| Ed] | 


j 
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‘question of law is raised which 


e eu Hi 4 
P 
Nore 


38 


The decision ofthe trial Court, affirmed ` 
in this Court, was that the three dotu- 
ments were evidence of a single transac- 
tion, namely, a mortgage by conditional 
sale, and that the plaintiffs were entitled to 
recover the property by redemption. As 
is pointed out in the judgments delivered 
in this Court, cases of this nature dre 
frequently brought before the Courts in 
India, and many of them have been taken 
in appealto His Majesty in Council. We 
may refer in partieular to the following 
three cases:—Balkishen Das v. Legge (1), 
Jhanda Singh v. Wahid-ud-din (2) and 
Narasingerjt Gyanagerji v. Panuganti 
Parthasradht Rayanim Garu (3). It has 
been settled definitely that the test to 
be applied in such cases is the intention of 
the parties atthe date of the transaction 
which has to be construed and the de: 
cisions lay down the various matters which 
may legitimately be considered by the 
Courts in order to determine what the 
intention of the parties was. Intention is 
a matter of fact and not of law and where, 
as in the case now before us, both Courts 
find that the parties stand in the relation 
of mortgagor and mortgagee, the finding 
is one of fact, namely, that on the date 
on which the parties entered into the 
transaction their intention was to constitute 
that relation between themselves. . . 


Ifit be admitted, however, that the ques- 
tion is not one of pure fact because the 
decision involves the construction of legal 
documents, the point remains whether any 
can be 
deemed to be a substantial question, 
Obviously any question of law arising 
upon the interpretation of the documents 
considered in this case is not substantial 
in the sense of being a question of general 
interest: it isof importance only to the 
present parties. But in view of & recent 
decision of their Lordships, it is contend- 
ed that a question of law, in order to be 

Š ; ; 


(1) 22 A.149; 27 I. A. 58; 4 C. W, N. 153; 2 Bom. 
. R. 523; 7 Sar. P. C. J. 601; 9 Ind. Dec. (x. s.) 1130 
(2 in Ind, Cas. 38; 38 A, 570; 31 M, L. J. 750; 210, 
7. N. 66; 20 M. L. T. 529; I4 A, L. J. 1189; (1716) 2 
. W. N. 570; 19 Bom. L. R1; 5'L- W. 189; 25 O. L. 
524; 10 Bur. L. T. 131; 43 f. A. 284 (P. O.). 
(3) 82 Ind. Cas. 993; 47 M. 729; A, L R. 1924P, Q. 
6; L. W. 701; 10 O. & A. D. R. 1172; 47 M.L, J 
9; (1994) M. W., N. 915; 400. L. J. 481: 87 Bom. u 
9 C. W, N. 246; 511. A. 305; 20 P. La R. 18 93 
16 LR, 6 AS (PO) TO W. N. 084 
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‘substantial, need: not: be a question . of 


T 


general interest: it may still be substantial 
although it concerns only the parties to 
the litigation. And soit is sought to be 
argued that.we have here a. question of 
substance because, it is suggested, that 
the tests and principles of interpretation 
prescribed by the Privy Council have not 
been correctly applied to the facts. 

We are not prepared to hold that . for 
this reason the question of law between 
the parties here, assuming it to arise at 
all, is a substantial question. It is not 
made to appear that the appeal, if allowed 
to . proceed, could furnish an occasion for 
the discussion orenunciation of any fresh 
legal principle, The matter has been 
agitated time and again before their Lord- 
ships who have repeatedly laid down the 
law in the sense indicated-above. In these 
circumstances we do not think that the 
application of well-defined legal principles 
toa particular set of facts raises any ques- 
tion of law which. can fairly be described 
as substantial. 

. The case does not, in our opinion, fulfil 
the requirements of s. 110 of the Codes: of 
Oivil Procedure. Nor is it a case which we 
could certify. as being otherwise fit for 


ao to His Majesty. 


We dismiss the application with costs. 
AN. A, Application. dismissed, 


ALLAHABAD HIGH COURT. 
. Frest Orvin APPBaAL No. 479 or 1921, 
June 9, 1927. 
Present: — Mr. J ustice Sulaiman. and 
Mr. Justice Banerji. | 
Bohra KANHAIYA LAL aN» oT&8ERS— } 
OBJECTORS—APPELLANTS 
| versus . 
. GENDO-—PzritriosER— RESPOND 
Allahabad High Court Rules Chap. | 


rr. 2— 
General Rules (Civil), Chap. XXI, rr. . 22, 26—Appli-® 
ea‘ion for Probate—Tazxation of costs. 


An application. for Probate, though contested, is not 
p'suit,and for purposes of taxation of costs falls 


LAL t$. GENDO. 


~ 


~ 
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within the purview of r. 26 of: Chap. XXI. of the 
General Rules (Civil) of the Allahabad High Court 
and not within r. 22. [p. 35, col. 1. 


Rule 2 of Chap. XVI of the Allakabad High Court 
Rules refers to suits and applications tried by the High 
Court itself on the Original Side and does not apply 
to suits and applications tried by subordinate Courts. _ 
[p. 34, col. 2.] 

First appeal from a, decree of the Distriet 
Judge, Agra. 
Mr. Shiam Krishna Dar, for ihe Appel- 
lants. 

Mr. Narain Prasad Asthana, 
Respondent. 


JUDGMENT.—This appeal arises out 


-for the. - 


ofa Probate proceeding and relates to the . ` 


costs which have been taxed in the decree 
of the Court below. It raises a question 
of principle effecting the practice in 
subordinate Courts. -An application - for 
Probate was made on the 18th January, 
1924, and on the 1st of -March a caveat was 
entered. On the 30th: of August evidence 
was recorded and Probate. was ordered to 
be granted to the applicant. The office of. 
the District Judge taxed thé costs on the 
scale fixed for original suits. An objection 
was raised by the caveator to- the amount 
taxed, but the learned Judge, relying upon 


_Ohap. XVI, r.2 of the High Court ‘Rules 


dismissed the objection. 

In our opinion Obhap. XVI, r.2 of the 
High Court.Rules had no direct application 
to the case at all. The suits and applications 
spoken of there refer to suits and applica- 


‘tions which. are tried on the: Original Side 
‘by the: High Court itself and do not refer to 


suits tried by subordinate Courts. The 
ease had to be decided in accordance with. 


.Chap.. XXI of the General Rules (Civil). 
. for subordinate ` Civil Courts. 
ed 
.fees in "suits, or appeals Írom original and 


A graduat- 


scale prescribed for calculating 


18 


appellate decrees in- suits 


for money, 


-effects or other personal property, or for 


land or.other immoveable property of any 


-description, when such suits or appeals are 


decided on the merits after a contest.” On 
the other hand, r. 26 prescribes a different 
scale for miscellaneous judicial cases. It 
is conceded thatifr.'22.i8 not applicable 


‘then the only other rule which would apply ` 
‘would ber. 26. 


Rule 22 refers to suits and.to appeals, It. 


. does not refer to applications. ' If, therefore, 
. the Probate proceedings . are a- suit, T, 22 


- would apply. 


Under the Probate. and Administration | 
Act of 1281, which was in force when this 


. 
` 
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applications for Probate are throughoutthe 


Act called ‘petitions’ and:the applicant is . 


called ‘petitioner’. Section 83 of the Act 
provides that in any case in which. there is 
contention, the proceeding shall take,.as 
nearly as may be, the form of a suit, 
according to the provisions of the Code of 
Oivil Procedure, in which the petitioner for 
Probate shall be the plaintiff, and the 


person who may have appeared as aforesaid ' 


to oppose the grant shall be the defendant. 
In our opinion this section, instead ‘of 


‘helping the respondent,’ is really against . 


him, for it clearly implies that the proceed- 
ing is not itself a suit but is-to take, as 
nearly as may be, the form of a suit. If the 
proceeding were itself a suit, there would 
baro necessity to say that it should take 
the form ofa suit when there is a contention. 
In the case of Sundrabai Saheb v. Collector 
‘of Belgaum (1) a Bench of the Bombay 
High Oourt held that the proceedings 
in an administration case were not a 
suit. A similar view was expressed in the 
case of Baijnath Prosad Singh y. Sham 
Sundar Kuar (2). 


This view is further strengthened by the ` 


circumstance that in the corresponding 
High Court Rules, Ohap XVI, r. 2, the 
language is “in a suit and in an appeal from 
the original decree in a suit, effects or other 
personal property, or. for. land and other 
immoveable property, or for specific per- 
formance, or for an injunction, or for 
damages in a suit under s. 42 of Act I of 
1877, and in a contested. application -for 
Probate or Letters of Administration.” It 
is obvious that a contested application for 
Probate is mentioned separately and is not 
| considered to be included in the expression 


“in a suit.” It was apparently considered < 


that in a -contested Probate proceeding in 
the High Court the sceale.of Counsel's fee 
should be the same as that of original 
suits, and, it is on that account that such 
an : uso was expressly mentioned 
in 7. 


We are, anakira of opinion that the rule. 


applicable to thecase was r. 26 of Chap. 
XXI, General Rules (Civil) for Civil Oourts 
and not r, 22, Sand that. the :taxation of the 
BOSE was not correct; 


(1) 2 Ind, Gas, 283: 43 B, 936; 10 Bon. t, R. 1197, 
(2) 2 Ind. Caa. 403; 4 'Q; 637; 18 C, La J, 843, 
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case was decided by the Court below, ` 


e 


` The last ground of appeal i is based on the 
circumstance that!the applicant engaged a 
Vakil on the 26th January, 1924, who filed 
a certificate of fees on the Ist March, 1924 
on which date caveat was entered, Later 


on, on the 30th. August; 1924, he wished to 


offer himselfas a witness and asked the 
permission of the Oourt to do so. The 
permission having- been granted, m was 
examined as a. witness. He did” not, 
however, subsequently take any part in the 
conduot of the. proceedings- The contention 
on behalf of the áppellant is that his 
certificate of; fee should not be en into 
account. ` ` 

Itis likely that the Pleader did nob expect 
that the application would -be contested, 


 and'he would have to appear as a witness 


because he had been ‘consulted in the. 
preparation of the draft. "Had he expected. 
that his. evidence would be required, we 


assume that he would bave considered it 


undesirable to agree to be engaged in the 
case. Under the circumstances we are of 


- opinion that the certificate filed: by him 


before he was examined as & witness cannot 


.be ignored, especially when permission. 


was granted to him by the Judge to give 
evidence in the case. The appeal is 
accordingly allowed and the amount: of 
costs entered in’ the decree of the Court 
below varied, so as to bring it in harmony 


with thé scale prescribed inr. 26. The 


appellant will have the costs of.this appeal. 
The costs of this appeal, however, will have 
to -be calculated in accordance with the 


High Court Rules. 
A, N. A. | Appeal allowed 
e è 
e . ? 


. | 


è 
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ALLAHABAD HIGH COURT. 
SECOND O1vIL.APPRALS Nos. 1312:anp 1315 
< OF 1925. 
x ‘June 28,1927. . 
. Present: —Mr. Justice Mukerji and Mr. 
Justice Ashworth. . 
LACHMI PRASAD-—PLAINTIFF— 
APPELLANT 


versus x 
LACHMINARAIN AND ANOTHER-— 
DEFENDANTS—RESPONDENTS. | | 

Transfer of Property Act (IV of 1888),. ¢..51— 
Transfer by manager of joint.Hindu family—Suit to 
set aside transfer—Transferee's right to compensation 
for improvements—F'ailure to enquire as to necessity, 
effect of —' Good faith, meaning of. P ` 
~ Per Ashworth, J—A transfer by a Hindu father 
and manager of a joint family is a valid transfer until 
itis avoided by the som, and a transferee who has 
made improvements on the property before the trans- 
fer is avoided must be held to have believed himself 
in-good faith to be the absolute owner thereof within 
the meaning ofs. 51 of the Transfer of Property Act 
even if he has failed to satisfy himself at the time 
of the sale that it was necessary. [p. 37, col. 1.] 

Per MukerjW,J.—lt is always a question of fact 
whether a transferee believes or not that he is 
absolutely entitled toa-property. It is ‘not possible 
to hold in every case of a transfer by a qualified 
owner, alleging’ circumstancés which would enable 
him to.give'absolute title, that the'transferee- should 
be-treated as believing that ‘he holds the property in 
good faith. [p. 38, col. 2.] 

The definition of the term-'good faith’ in s.-3 (20) 
ofthe General.Olauses Act, 1897, as meaning merely 
‘honestly’ is not applicable to'the Transfer-of Property 
' Act. [p. 39, col. 1.] | 
, Second appeal from-a'decree-of the. Dis- 
‘trict Judge,. Ghazipur. 

‘Messrs. Kashi Narain Malaviya, Mushtaq 
Ahmad and -Benod- Behari Lal, for .the 'Ap- 
pellant. l b 2 

Sir. -Tej Bahadur Sapru and Mr. Uma 
‘Sankar Bajpai, for the Respondents. 


4 


JUDGMENT. i 
Ashworth, J.—Thesetwo second ap- 
peals arise out ofa suit brought by Laebmi 
Narain, minor,.against his father, Munni 
Lal, defendant No. 2, and Ganpat Rai, a pur- 
chaser of house property from the father, 
by a sale-deed, dated the 29th April, 1927, 
for possession (by whieh must be meant 
joint possession with the father)of the pro- 
erty. 'The plaintiff alleged that the sale 
bs his father was not binding on him on 
the ground that the father was insane at the 
time of execution „of the deed. Alterna- 
tively he pleaded thatthe preperty being 
ancestral joint property, his father ecould 
only sell it if the sale wês necessary, ande 
that the sale was unnecessary, The defence 
.' yas that the father was never insane but 


-— 
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competent to execute the deed,and.that the 
sale was necessary. Itis “to be noted that 
ithe sale purported' to be executed by the 
father both on his own account and also as 
guardian of the plaintiff. "NU 

Both the lower Courts have decided that 
the father was not incompetent on the score : 
of his mental condition to : make the ~trans- 
fer, and in second appeal we are bound by 
this finding of fact which is not’ impugned. 
The first Court found that the sale was 
necessary arid for adequate- consideration... 
It, therefore, dismissed the suit. In appeal 
the Distriet'Judge of Ghazipur set aside 
this finding of thefirst Court. It held that 
the sale of the house by the father was not 
necessary,and thatofthe total “sale price 
Rs. 1;350; the only consideration binding on 
the plaintiff was Rs. 425: due for~ principal 
and interest'on.a bond; dated the 94th Oc- 
tober, 1916, due by the family: to 'one:Ma- 
kund Lal. He held, however, that the de- 
fendant No. 1 had spent: Rs. 25,000 in re- 
building the house or houses:and was entitl- 
ed to this sum for improvements under s. 51 
ofthe Transfer of-Property Act. Without 
giving the option to the plaintiff to recover ` 
the property: by payment of the presentin- 
crease in the value of the property by reasoti 
of these iniprovements, he assumed that the 
plaintiff would not or could not pay this‘com- `` 
pensation, and accordingly he, in effect, re- 
quired the plaintiff to sell his interest in the . 
property to the transferee. He held that the 
plaintiffs interest was the total purchase- 
money Rs. 1,850 minus the Rs, 425 required 
td pay thejoint family debt existing at the 
time of the sale. E 

‘Against this decision there are 'cross:ap- 
péals. “The plaintiff in Appeal No..1312 
maintains thethe'should have been;givén : à 
decree for "possession ‘of the ‘property ona 
payment of the Rs. 425. found; to be vàlid. 
consideration, and’ that-no account- should 
have been taken ‘of the improvements. | 
will deal-with this appeal first. I consider 
thatin second appeal this’ Court “is ‘bound ' 
by the finding of the lower Appellate Court 
that of the whole “Rs. -1;35U . only Rs. 1425 
was a debt bincing on the family.: The lower 
Appellate Court has.found that tHe circum- 
stances were as .follows:—The. defendunt 
No.1 was anxious to acquire.this property 
as it was situated between other properties 
which belonged to him. He, in vain, dur 
ing the minority of the defendant No. ` 
attempted’ to.get a transfer.from the'defen: 
ant No, 2's mother, . As:soon’as: the "défen - " 
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ant No. 2came of age the sale was effected. 
The consideration of Rs. 425 for a debt due 
by the family to Makund Lalhe found to be 
good consideration. The rest of the money 
was paid to Munnu Lal and used by him for 
his own purposes. The recital in the deed 
that Rs. 700 was paid to one Bawan Das on 
an I. O, U. (sarkhat* was false. This find: 
ing had no doubt some evidence to support 
it, In particular Bawan Dass’ accounts fail- 
ed.to support the fact of any money being 
owed to him at the time by-the family. As 
regards the liability of the plaintiff to re-im- 
burse defendant No. 1 for the money spent 
on improvements, the lower Appellate Court 
invoked the doctrine of equitable estoppel. 
This plea was never set up by the defend- 
ants and was.clearly unsupported by any. 
avidence sufficient to establish equitable 
estoppel. The lower Appellate Qourt, there- 
fore, was not justified in taking the improve- 
ments into consideration on the grounds 
stated by it, On the other hand, I consider 
that s. 5l of the Transfer of Property Act 
justified the plaintiff being required ‘to 
credit the defendant No. 1 with the present 
value of the improvements, Section olapplies 
to a transferee who makes any improvement 
on the property believing in good faith that 
heis absolutely entitled thereto. Now a trans- 


fer by a father and manager of a joint. 


Hindu family isa valid transfer until it is 
avoided by the son, A, defeasible title is not 


the same thing as a defective title, and s. 51. 


ofthe Transfer of Property Act applies.only 
to defective and not to defeasible transfers. 
At the date when the improvement was 
made this transfer had not been avoided; 


The defendant No. 1 was, therefore, theab-. 


solute owner and must be held io have. be- 
lieved himself in good faith to be the owner. 
Itmakes no difference that he failed to 
satisfy himself at the time of the sale that, 
it was necessary. Section 65, of the Con- 
tract Act isa guide as to the principle to be 
invoked. . When a contract: becomes void, 
as it did in this case ‘by the plaintiff repudi- 
ating the sale by his, father, the plaintiff, 


asa person ¿who has received, advantage, is. 
bound to restore that. advantage or make 


compensation forit, The transfer only be- 


came voidable at the instance of-the plaint-. 
Consequently the lower Court was. 


iff. 
right in taking into consideration the plea 
ofthe defendant No.2 under s, 51 of the 
Transfer of Property Act, The method in 
which {he lower Appellate Court has appli- 


ed tbat section is not impugned by the 
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plaintiffin hig. appeal. We are not, there- 
fore, concerned with examining that method 
to see. if it is. correct. The plaintiff's ap- 
peal must, in my opinion, fail. 

The defendant No.1 also appeals. So far 
as his appeal calls in question the finding of 
the lower Appellate Court that the sale by 
the father was not necessary, and that only 
Rs. 425 of the purchase price was good con- 
sideration, I hold that we, are bound. by the 
findings of fact of the lower Appellate Court. 
In this appeal also the way. in which. the 
lower. Appellate Court has applied s. 51 of 
the Transfer of Property Act is not called 
in question. This appellant merely says 
that he should not have been called on to 
pay. anything to.the plaintiff. Consequently 
I would dismiss his cross-appeal also. 

Inasmuch as] have held above. that the 
purchaser of property from_a guardian or 
from a manager or from a. Hindu widow in 
possession of her husband's. property is ab- 
solute owner until the sale is repudiated by 
the minor, the co-parcener or the- rever- 
sionary heir, as the case, may be, the. ques- 
tion as to the meaning of the words “in. good. 
faith ” in s, 9l of the Transfer of Property 
Act does not arise. Ifit did, I should hold 
that a finding that the impugned sale could 


not be sustained because the purchaser had 


not made sufficient inquiry as. to-its. neces- 
sity would, amount to a. finding. that: the 
transferee. did not in good faith‘ believe 
himself to be. the absolute. owner. It ap- 
peara to me impossible to say that-a transfer. 
which is bad for want of proper inquiry by 
the purchaser may still bea transfer which 
the purchaser may believe in good faith to 
make him owner, unless we invoke the 
reasoning adopted by me above that the 
transferee is absolute owner until repudia- 
tion of the transfer. I would point; out that: 
the definition of '* in good faith " contained 
in the. General Clauses Act, s. 3 (40) as 
meaning: merely " honestly " does not ap- 
ply to Acts passed before 1897 (see s, 4). 
When s. 51 of the Transfer of. Property Act 
was.passed. the only” definition of “ good 
faith." on the. Indian Statute book was that 
in.theIndian Penal. Code (s. 53), namely, 
“not done or believed without due care and 
attention," In my. opinion the Legislature 
had this meaning of “ goed faith" in. mind 
when they enacted s. 51 of the Transfer of 
PropereyeAct. It has been, contended that 
#he.expréssion. “in good faith " in the said 
s. öl would cover failure-to make proper in- 
quiry provided that the-necessity.for- further 
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inquiry did not occur to the transferee. 
Assuming this, it is clear that-the necessity 
did occur to ‘the transferee in this case,:be- 
cause, on the finding of the lower-Appellate 


Court, he was party to.a false recital in the 
sale-deed. i : 


For the above reasons-I would dismiss 


both the appeals with costs.: | 


. Mukerji, J.—I entirely agree with my. 


learned brother that these -two appeals 
should be dismissed. My reasons are, how- 
ever, slightly different. 


A father sold for himself and as the guar- 


dian of his minor son a house to defendant . 


No. 1, Ganpat Rai,who has since died and 
is represented by his minor Son. The sale 
was made on 24th April, 1917,and the pre- 
sent suit- was instituted by-the son, on 27th 
ofJune, 1923. The plaintiff was only six 
years-old, -and apparently was just born 
when the sale was effected. 


The plaintiff's ease was that the. property 
sold was ancestral,and it was sold with- 
out any legal necessity and for inade- 
quate consideration. His case -further 
was that his father was insane when he 
conveyed the property. The defence was 
_ that the father was capable of contracting, 
and sale was effected for full consideration 
andfor legal necessity. The defence further. 
said that the defendant had built on the 
site ,and had repaired a portion -of the 
building sold all told at a cost of about 
Rs. 25,000. l 


“The Court of first instance dismissed the 
guit, holding that the sale was made for 
legal necessity. It framed -an issue as to. 
whether the defendant was entitled to be 
eompensated for any expenditure made by 
him over the property in dispute. It was of 
opinion that if the question of legal neces- 
sity and the question of the sanity of the 
vendor had' not been decided in defendant's 
favour, the defendant would not have been 
entitled toany compensation whatsoever. The 


plaintiff appealed, and the learned District: 


Judge affirmed the decision of the Court 
of first instance on the question of the 
father’s sanity and on „the question 
whether the property had been sold for 
its full value. The learned Judge, how- 
ever, held that there -was po legal dhessity 
for the sale.exeept as.to the sum of Rs. 495° 
"The lower Áppellate Court framed no issue 
whatgeever as. to-the question of-compensa- 
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tion unless we consider that it- is. included: 
inthedth issue "which ran;—' "Whether the. 
defendant No. 1 built any kouse on any- 
portion of the houses in dispute? If go, at 
what costs, and how does it affect the case ? - 

- After having arrived at the conclusión 
that the sale was-for legal necessity to the. 
amount of Rs. 425 out of Rs. 1,350, the. 
entire consideration, the learned Judge de- 
creed the suit for asum of Rs. 925 being the 


difference between the sale price of Rs. 1,350 © 


and the sum of Rs. 425, the amount to the: 
extent of which the legal necessity had _ 
been established. "E ) e | 


As my learned brother has pointedout, . 


no question of equitable estoppel was . 
raised in the case, and if the learned Judge. 
purported to decide the case on that. 
basis he was wrong. A" 

The question of compensation has, how- 
ever, been .definitely raised in this Court 
and we have to see how far it is applicable 

Thelaw on the point is contained in's. 
5l of the Transfer of Property Act, which 
runs (omitting less important words). as 
folows:— : - 

"When the transferee........... —MÀ a 
makes any improvement on the property, - 
believing in good faith that heis absolutely ` 
entitled thereto, and he is subsequently 
evicted therefrom by any person having: 
a better title, the transferee has a right 
to requirethe person causing the evic- 
LOB esos $ | 4 

The question is whether in this particular : 
case the transferee Ganpat Rai, when he 
made the improvement, believed im good. 
faith that he was absolutely entitled to the 


property. In my opinion it is always a 


question of fact whether a transferee 
believes or not that he is absolutely entitl- ' 
ed toa property. Asat present advised I 
am not prepared to hold that in every case 
of a transfer by a qualified owner, alleging 
circumstances which would enable himto . 
give absolute title, the transferee should ` 
be treated as believing that ‘he holds 
absolutely the property in good faith. LI. 
need not discuss the point, because, as I 
said, I consider that itis always «a question 
of fact whether a particular man holds & 
particular belief. The difficulty ‘in this. 
interpretation may be this. A man loses his - 
property because of a defect init and yet. 
he is supposed . to - believe that he is an 
absolute owner of it. -But ex hypothesi, the 
rule of law enacted under 8,51 -applies to 
such a case, -Thore should be two persons, 
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one the transferee who: has a defective title- 
and aclaimant who succeeds in establishing 
a better title. This state of things being 
accepted, we have to find out whether the 
man with the defective title is really a 
man described ins. 51. 

The words “in good faith” were not defin- 
ed in the General Olauses- Act of 1868, 
They are defined in the- General Olauses 
Act of 1897, and the definition is as 
follows: — 

“A thing shall be deemed to be donein 
‘good faith, where itis infact done honestly, 
whether it is donenegligently or not.” 

This definition does not apply to the 
Transfer of Property Act. “Good faith” is 
defined in the Indian Penal Code; but in 
my opinion that definition too is not ap- 
plicable. When a person is supposed to be 
guilty of an act, which would be an offence 
except for certain belief held by him; the 
law would require, and should require, 
that that belief should beheld on substan- 
tial grounds. It was for this reason that 
"good faith" in the Indian Penal Code was 
defined as follows:— 

“Nothing shall be deemed to have been 
done in good faith which is not done 
without due care and attention.” 

If we import this definition into s. 5lof 
the Transfer of Property Act, we shall 
find that we shall make the section 
entirely unworkable. If a transferee, 
as in this case, from a- Mitakshara 
father has taken a transfer with due care 
and attention, he isnot at all liable to be 
evicted at the instance of hisson. The son 
would be bound simply because the trans- 
feree had taken “due care and given atten- 
tion." I, therefore, think that the words 
“good faith" have a meaning which is some- 
what between the two definitions quoted 
above. I would not be prepared to hold 
that aman who has been quite negligent as 
to investigation of title of the vendors, and 
has acquired the property recklessly should 
have the advantage given to him of the 
rule ins. 51 of the Transfer of Property 
Act. This, however, is only an obiter 
dictum. It is always dangerous to lay down 
a general rule in- discussing a particular 


case. Š 

I think I have ‘indicated sufficiently 
whatis in my mind as to.the interpretation 
of s. 51 of the Transfer of Property Aet. 

‘The Court below has held that the trans- 
fer was made without legal necessity exc@pt 
as to the-sum of Rs, 425, From this it does 
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not follow that the defendant; No; 1 had no 
grounds for believing that. he was not 
holding absolutely the property purchased 
by him. No doubt there: are certain 
remarks of the:learned Judge, which if 
taken literally, would imply ‘that the 
defendant No: l was a party toa fraud on 
the infant son and was a party to concoction 
of evidence for the purposes of the sale. 
The learned Judge was not trying the 
question of ‘belief in good faith,’ and Iam 
not prepared to accept his statements asa 
finding of a Court-of firgt^.appeal on facts 
relating to “belief in good faith." 

I find that the defendant No. 1 got the 
entire consideration money in cash before 
the Sub-Registrar. It was found.that the 
father (the vendor) was:asame person. It 
was found that to the extent of- Rs. 425 
there was a legal necessity. The Judge is pre- 
pared to believe that some money was re- 
ceived by the father for his own purposes. 
Then there was at least a sarkhat in favour 
of Bawan Das. If allthis be true, I-do 
not see what justification the Oourt below 
had in saying, atone place of its judg- 
ment, that the consideration money. that 
was paid before the Sub-Registrar was re- 
turned. This finding is absolutely incon- 
sistent with its other findings. In the 
absence of any finding of fact on the ques- 
tion of ‘belief in good faith’ I would take 
it upon myself to decide on the question 
of fact in second appeal, and would unhe- 
sitatingly come to the conclusion that the 
defendant No.1 had sufficient justification. 
for holding the belief (good faith) that he 
was absolutely entitled to the property he 
had purchased. I need not point out that 
the lower Court has found that he spent 
the solid and large sum of Rs. 25,000 over 
additional buildings and improvements. 

Such being my finding, the question 
would be whether the plaintiff should be 
allowed to pay for the improvement and 
take the entire property, or whether he 
should be called upon to accept the price. 
of such interest as he possessed in the pro- 
perty. The phaintiff's circumstances are 
too poor to permit of any purchase by him 
of the improved property. In the circum- 
stances the lower Court’s decision was the 

nly one possible. : 
Á The EET is:thatI would dismiss the 
plaintiff's appeal with costs. 

eThere is no substance 10 the defendant g 
apyeal. It i$ concluded, as pointed out by 
my: learned brother, by -the - finding that 
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the sale was supported by legal necessity 

only to the extent of Rs. 425. 

. Ll would, therefore, dismiss these 

peals with costs. 
By: the Court 

missed with costs. 
A. N. 4; 


—The appeals are dis- 
Appeals. dismissed. 


empena kênaa 
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ALLAHABAD HIGH COURT. 
Exxoution Sxconp O1vin APPEAL No. 1391 
E or' 1926. 
June 22, 1927. 

Présent :—Mr. Justice Mukerji and 

2 Mr. Justice Ashworth. 
X PEARE MOHAN PRASAD-—DRGREE-. 
| HOLDER— APPELLANT l 


versus 

RAGHUNATH LAL AND ANOTHER 

—J UDGMENT-DEBTORS—HRESPONDENTS. 
Limitation Act (1X of p s. 20—Civil Procedure 
Code (Act V of 1908), O. XXI, r. 2—Application for 
execution—Limitation—Payment of decree  debt— 
Lime, whether runs from date of payment. or. date 
of certification—Contemporaneous certificatio 


of. 
. In applying the provisions of s. 20 of thé Limitation 
‘Act to an application for execution of a decree, the 
Executing Court must compute limitation not from 
the date of payment but from the date of certification 
of the payment under O. XXI, r.2 of the Civil Pro- 
cedure Code. [p. 42, col. 1.) 

The certificate under O. XXI, r. 2 (3) of the Code 
in such a'case has always to precede the application 
for execution and cannot follow it. [p. 41, co]. 2; p. 42, 


Poe Nath v. Panna Lal (1), followed. 
: Execution second appeal from a decree 
of-the-District Judge, Ghazipur, confirming 
that of the Munsif, Ballia. 
Mr. A. P. Pandey, for.the Appellant, | 
Mr. Shiv. Dihal Sinha, for the Respond- 


ents. 
| JUDGMEMT. f 


PHARE: MOHAN-PRABAD V, RAGHUNATH LAL, 


ap-. 


- 
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ed in the application for’ execution: that 
between the 14th of May, 1923, and^ the 
22nd of September, 1925, he received &éve- 
ral payments towards interest, and his 
case is that these payments save limitation. 
The Court refused to execute the- decree 
for want of a certificate of payment on 
behalf of the decree-holder. Thereupon, on 
the 14th of October, 1925, the decrée:hol-. 
der made an application eertifying the pay- 
ments. The judgment-debtor. appeared (it 
appears without any notice) and contended 
that the applieation for execution was time- 
barred. As already stated, the Courts: below 
have held that the application was time- 
barred. In this Court the learned Counsel 
for the appellant, who has argued the case: 
extremely well, has put forward before us 
two contentions in support of his appeal. 


4 


“His first contention is- that the statement 


n, effect - 


Mukerji, J.—This isa decree-holder's. 


Second appeal against a judgment by 
which the execution application has been 
declared as time-barred. 

: The facts briefly are these :—The dec- 
ree-holder- obtained the decree in question 
on the 29th of October, 1919. The first 
application for execution was made on the 
18th of March, 1922. The second appliea- 

‘tion was made on the.12th: of October, 1925, 
that is to say, more than three 
the: date: of the first application. Onethe 

face! of'it, the application woùld be tihe- 

‘barred The decreg-holder, however, alleg- 


years after 


contained in the application for execution, . 
that certain payments towards interest had 
been received prior to the execution’ ap- 
plication: and on certain specified dates, 
would. serve the purpose of certification, 


as contemplated by O. XXI; r.2 (3). His- | 


second: contention: is that. at; any rate, his 
certificate of the 14th of October, 1925, that 
payments had been received, . would- be 
good enough for the purpose: of removing 
the bar imposed by O. XXI, r. 2 (3) l 

As regards the first! point, the learned - - 
Counsel has frankly admitted that the trend 
of rulings in this Court is against him; 
He has quoted: the rulings that are against 
him and these rulings are-all-mentioned in: 
thelatest ruling on the point, viz., Baty Nath 
v. Panna Lal (Y). He has argued that the 
first case in this Court, viz, Gokal Ghand 
v. Bhika (2) does-not go. entirely against 
him inasmuch as Knox, J., mentioned it 
88 animportant matter, that the. factum 
of payment was not mentioned in the pro- 
per.column in the. execution application. In 
the cases Chatter Singh v. Amir Singh (8) and 
Baij Nath v. Panna Lal (1) the learned’ Coun- 
sel pointed out, the expressions '* certified " 
and “recorded” have been mixed up by the 
addition of the word “and ” in.the Judg- 
ments, while there'is the word “or” in 
the’ Code. itself—Order XXE, r:2(3Y He 
has also pointed out that almost‘ all other 
High Courts have held that a contempora- 
neous statement as to payment with the 


* (1) 83 Ind. Cas. 737; 29 A.L. J. 981; 46-A:.635; A. 
I. R. 1924 All. 706; L. B. 5A. 348.Civ. 

(2) 23 Ind. Oas. 753; 13 A. L. J, 987, 0 . 
- (8) 32 Ind; Cas; 930; 38 A. 204; 14A, T, J; 1392.. nae 


* 
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application: for. execution itself -is good 
enough to satisfy the provision of sub-r. 
(3), r. 2, O. XXI. Civil Procedures Code. He 
has quoted for his authority the. cases. of 
Eusuffzeman Sarkar v; Sanchia Lal Nahata 
(4, Pandurang Balkrishna Golvankar- v. 
Jagya Bhau Shagat (5), Masilamani Mudaliar 
v: Sethuswami. Aiyar (6) and Elahi Buz v. 
Nawab Lall (7). ; 


Speaking for myself, I am of opinion that- 


the contention of the learned Counsel for 
the appellant ought to prevail I would 
state-my. reasons very briefly, for I'do not 
propose to decide the: point: according. to 
the opinion held by me individually. "The 
reason i8 this that my learned brother ig 
against the view I am just going to pro- 
pound, and the view Iam taking is against 
the trend of authorities in this Court: In 
the circumstances, it would not be of much 
use for me to raise my voicein favour of 
a new: interpretation, although. that.inter- 
pretation has found favour with other 
Courts. The reasons for my opinion are 
these. There is a clear distinction bet- 
ween a decree-holder certifying. payment 
and a judgment:debtor alleging payment. 
Order XXI. r. 2 does not, in itself; deal with 
any rule of limita'ion: It says that where 
a decree-holder has-received payment; or 
a decree has been adjusted, itis. the duty 
of the decree-holder to inform the .Court 
of the-fact. Then it-goes on to say that 
where a judgment-debtor has made'a pay- 
ment, or:there has been an adjustment of a 
decree, thejudgment-debtor is. at liberty 
to bring the matter tothe notice of the 
Court and ask the Court to call upon the 
decree-holder to show. cause why such al- 
leged payment or adjustment should not 
be recorded as certified; thatis to say. as 
»ertified by the decree holder. Inthe first 
nase a certificate by the decree-holder would 
be a statement against. the decree-holder 
himself; and prima facie, there: would: be 
iome truth in the statement. In the second 
ase a payment alleged by thé judgment- 
lebtor is always a statement in his favour, 
ind it would be necessary before making 
. record of dhat statement to verify it. 
"he rule, therefore, provided for a-notice to 


(4) 34 Ind. Cas. 606; 43°C. 207; 20 O. W. N. 272; 23 
.1L.J.390. . ` 


(5) 59 Ind. Cas.:399; 45 B. 91; 22 Bom, L. R. 1120. — 
.(8) 41 Ind. Cas. 701; 41 M. 251; (1917) M; W. N. 508: 
3 M. L.J.219;27'M.L. T. 115. —— l 
nr 2 Ind. Cas, 904; 4 P;.L. J. 159; (1919). Pat. 
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the decree-holder and-a-decision, if neces! 
sary. We need not suppose that the Legis- 
lature- was. blind to. the fact that the 
statement by the decree-holder that he had 
received. payment might, in.some cages, be 
to his own advantage and to the disadvant- 
age of the judgment-debtor. The Legis- 
lature did.not provide any rule of limita-: 
tion. for the. decree-holder to. certify, al- 
though. it-did provide for a short period 
of limitation where the judgment-debtor's 
application is. concerned. It: follows that 
the decree-holder is at liberty to certify the 
payment, at any.time he likes, In any case 
he is at liberty to certify the-payment with- 


. in three. years of the payment if Art. 181 


of the First Schedule of the Limitation Act 
applies.. That being. so, it would be open 
to the decree-holder to notify to the Court. 
at any time before he makes. his-applica- 
tion for execution, that he has received a 
payment. 
cannot notify the factum of the payment 
to the Court simultaneously with his ap- 
plication. for execution. Sub-rule (3) of 
r. 2, O. XXI, says: "A payment.....:.which 
has not.been certified...... shall not be res . 
cognised by any Oourt executing the dec- 
ree.” The meaning of this would be that 
when the Court has to consider. whether 
it should recognise an alleged payment, it 
will have to see whether that :payment is - 
certified or not. Where the. payment has 
been alleged. in the execution application 
itself, it.would be doing: no violence to 
the language of. the law if it. be said 
that the Court, ab the time of. considering 
the question, would find that.the. decree- 
holder has already certified the payment. 
I need not.point out that in every case of 
a. certificate, how long so ever made befóre 
the execution application, if the judgment- 
debtor’ contests the allegation of. payment; 
the decree-holder has always to. prove it. - 


For: the foregoing reasons I was inclined’ 
to accept the appellant's: appeal and to . 
allow the appellant an opportunity to prove - 


whether he-has actually received the alleg- `` 


ed payments towardsinterest.or not; but, — 
as already stated, my voice would be too 
feeble to be effective and I do not.propose 
to record a dissentient judgment for pure . 
academic, purposes. M 
The se@ofd Son ae of the learned 
lant is,.in my. opin- 
ion, untenable. The certificate. under the 


language. of sub. (3), 1,2, O. XXI has 


Now, the question is whether he .- 


42 : 
always to precede the application for execu- 
tion and cannot follow it. 

In the result I would dismiss the appeal 
with eosts. i | : MIA 

Ashworth, J.—1 concur in the dismis- 
gal of the appeals but for different rea- 

 gons. Section 20 of the Limitation Act 
enacts that.afresh period of limitation shall 
be computed from the time when payment 
of interest on a debt is made. Order XXI, 
r. 2 (3), Civil Procedure Code, enacts that 
an uncertified: payment shall not be re- 
cognised by any Oourt executing the decree. 
Reading these two provisions together I 
hold: that an Execution Court -must com- 
pute limitation from the date not of pay- 
ment but of certification. To do otherwise 
would be recognising, to some extent, an 
uncertified payment. When, then, a decree- 
holder applies for execution he can only 
invoke a payment certified before execu- 
tion became time-barred. 

This is the view which has been taken 
by this High Court in several decisions, 
though it was not based on the precise 
reason that I have set forth. As that 
view accords with reasons commending 
themselves to me, I see no reasons for 


departing from the’ position taken up ` 


hitherto by this High Court. 

I would, however, point out that this 
view dces not involve the extension of the 
period of limitation beyond the period 
prescribed from the date of actual pay- 
ment. The view contracts the period of 
limitation by exclusion (at the beginning 
of such period) of the period between pay- 
ment and certification but does not leng- 
then it at the other end.. 

1 would hold, therefore, that both the 
applications now in. question are time- 
barred. ; 

By the Court.—The appeal is dis- 
missed with costs. 

A. N. A. - -Appeal dismissed. 


sns m d 


e : 
ALLAHABAD HIGH COURT. 
Frest Orvis APPEAL No 463 or 1924. 
| June 7, 1927. 
Present:—Mr. Justice Sulaiman and Mr. 
Justice Banerji. 
SALIG RAM MISIR— PLAINTIFE— 
APPBLLAKT ga. 
vePsus e é 
LAOHHMAN DAS—DsgFenDant— 
RESPONDENT. , 


- 


» “Contract Act (IX of 1 


GALIS RAM MISYR v. LACHMAN DAB, 


872),. 8. 134—8uretyship—-: 


107 I; C. 1928 


Allowing remedy: against: principal “debtor to- become 
time-barred—Discharge of surety—Execution of decree 
—Sale set aside—Application- for fresh executron— 
Limitation—Cause of action—Appeal, effect of. : 
A surety will be discharged ‘where the remedy 
against the principal debtor is allowed to become 
barred by time. [p. 45, col. 1.] ; 
Hazari v. Chum Lal (9), Radha v. Kinlock (10), and 
Ranjit Singh v. Naubat (11), followed. M 
Once it is declared by a Court that a judgment . 
debtor had no interest in the properties sold, the 
cause of action for making a fresh_ application for 
execution arisss'in favour of the decree-holder-pur- . 
chaser and the mere fact that an appeal has been prefere — 
red from the decree would not prevent time . from 
running against the decree-holder. [p. 45,col 2] . , 
Underthe Indian Law and procedure an original 
decree is not suspended by presentation of an appeal 
nor is its operation interrupted wben the ‘decree is 


one of dismissal. [ibwd.] . - "AN 
Hukum Chand Boid v. Pirthichand Lal Chowdhury — 


(12), applied. 

Obiter—Where no application has been made by 
an auction-purchaser, under XXI, r. 91, Civil 
Procedure Code, for setting.aside an auction sale on 
the ground that the judgment-debtor had no saleable 
interest, he has no further remedy to claim a refund ` 
of the amount by a separate suit. [p. 44, col. 1.) 

. First appeal from a decree of the Sub-* 
ordinate Judge, Benares. " 

Dr. K.N. Katju and Mr. Harnandan Pra- 
sad, for the Appellant. 

Messrs. Peary’ Lal Banerji and Gopi Nath 
Kunzru, forthe Respondent. - 

JUDGMENT.—This is a plaintiffs. 
appeal arising out of a suit brought by: 
Salig Ram Misir, creditor, to recover the. 
amount, due from his principal debtor, 
the suit being brought against Lachhman 
Das surety. It appears that on the 28th 
March, 1912, a mortgage-deed was execut- 
ed by Musammat Tulsa Kunwar - and 
Lachhmanji, respondent, acting for. him- 
self and guardian of his minor son Dauji, 
for asum of Rs. 2,000 under which a 
house in Benares was mortgaged. The 
deed stood in the name of Musammat 
Sumitra, wife of Saling Ram, but it is 
the cass of both parties that she was.a 
mere benamidar. On the same date a 
security bond was executed by Lachhman 
Das, the present defendant in the suit, as & 
surety undertaking that if the amount of the 
mortgage money was not recovered from the 
property mortgaged under the deed or from. 
the mortgagors, the mortgagee would be 
entitled.to recover the whole of the amount 
together with the costs and the damages 
from the’ personal property of: the surety. 
Under this bond the surety hy pothecated 
certain immoveableproperty. ` 7 

Salig Ram brought a suit on the basis. 
of his mortgage for sale of tbe house 
against Lachhmanji, Musammat Tulse 
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Kimit and the minor Dauji. A defence. 
was put forward on behalf -of the minor 


son that there was no legal necessity for 
the mortgage of the house which was an- 


`- cestral joint property. On the 22nd J anu- 


= house. 


ary,.1916, the.Court held in fovour of 
the minor that no legal necessity for the 
transfer had been. established and accord- 
ingly declined to enforce- the mortgage . 
against the property. As, however, the suit 
was brought within six years of the.mort-- 
gage, a simple money decree was passed 


‘against the'executants Musammat . Tulsa 


Kunwar and: Lachhmanji. The decree- 
holder .then proceeded to exécute the 
decree by attaching the very house which; . 
had been. released from the charge. Ob- 

jections were raised to the attachment by 
one Ohaturbhuj to thé effect. that, the 
house did not belong. to Lachhmanji at 
all but belonged ‘to .the objector. .In: 
support of. his claim Ohaturbhuj pro- 
duced.a sale-deed of the year 1867 stand- 
ing in his ancestor's name. The objections 
were summarily dismissed under O. XXI, 

r. 58. ‘The house wasin due course put 
up for sale and purchased at auction in 
two lots for Rs..900 and Rs. 1,250, aggre- 
gating Rs. 2,150; by- the decree-holder 
himself. On the 23rd April, 1947, the-, 
auction-sale was. confirmed and soon after ` 
that Salig Ram obtzined possession of thé . 
Chaturbhuj, on the 1st September, 

1917, instituted a suit for „declaration .of 
his title. and for possession -of the house. 


"This claim was contested by Salig Ram, 


but. was ultimately decreed’ on the 31st 
July, 1918, by the trial: Court, Salig Ram 
in the meantime had made certain new 
constructions and additions to the house 
and pleaded that he was entitled to some 
compensation for' the improvements. The 
Court granted a decree conditional on.the 


. payment of an amount to represent the cost 


of the improvements. Two appeals were pre- 
ferred from this decree. One by Salig Ram 
challenging the finding that the property 
belonged to Chaturbhujand not Lachhmanj, 
and.the other by.Chaturbhuj challenging 
the amount of the compensation awarded 


.to Salig Ram, These appeals: were dispos- 


ed of on the- 41h May, 1921; on which 
date Salig Ram's appeal was dismissed, and - 
the decree of the- trial Court declaring 
Chaturhhuj's - title and ‘granting him pos-, 
session was affirmed. The appeal prefer-* 
red* by Ohaturbhuj, however, was allowed 
in part and the. amount of Compensation: 


satte RAM MISIB- V, LACHMÁN DS 


. which took place in the meantime. 


- of the ornaments. 


plied to the Court for ; 
withdraw the suit on the ground that it.. 


6 
44 
was reduced slightly. The Me of the 
first Court's decree was that.during the 


` pendency. of -the appeal, Salig: Ram was 
| dispossessed from the house on the 26th 


December, 1918. ' 

We may mention another proceeding 
Balig 
‘Ram had executed: his decree ‘against 

Musammat Tulse Kunwar also and had got at- 
tached- certain ornaments in the house 
occupied by her, Objections were raised’ by 
Musammat Jasoda Kunwar that the articles 
attached belonged to her exclusively. . The 


. Oourt ordered that the ornaments: should 
‘be released on condition that security was 


furnished of their full value. One Gopal. 
Mukhia stood surety and deposited Re. 1 ,200 
which sum was considered to be the value 
. The ornaments - were 
allowed to be taken out’ of . Court’ by 
Musammat Jasodà Kunwar and Rs. 1,9200 
deposited as security 
Ultimately ihe objection’ by Musammat. 
Jasoda Kunwar was dismissed summarily 
and she brought a suit for a declartion that. 
the ornaments actually belongéd to her., 
While this suit was pending, .the. house 
was sold in March, 1917, in execution of the. 
simple money deeree, in favour. of Salig 
Ram.. After the execution case had been 
Struck off and the decree. satisfied’ on full 
‘payment, Musammat Jasoda Kunwar. ap- 
permission to’ 


was not necessary to „proceed with ‘it, ` 
‘The Court allowed her to withdraw the 
Buit, 


‘Rs. 1,200 lying in deposit with the. Court 
apparently on the ground that the decree in 
favour of Salig Ram had.been fully satisfied. 
Aftar having been dispossessed from the 
house in.execution of the decree in favour. 
of Chaturbhuji, Salig Ram tock nó further 
steps against his principal debtors Laebh- 
manji and Musammat, Tulsa Kunwar. He 


did not for instange try to revive the ex-, Id 


ecution proceedings or tó executethe decreg 
‘by arrest.of the person.of the judgment- 
debtors or by attachment of theirproperties. 
He also does not appear to .have requested 
the Court not to allow the sum of Rs. 1,200 ` 
to be taken away until the period’ of ‘one 
year allowed to Chaturbhuj to bring the 
‘guilt hed expired. He; also did not file any 
application under s. AT "of pue Civil Proce- - 
dure Code, 

. What he did was- that he institüted the 


remained. oar 


Later on tbe surety Gopal’ Mukhia. >` 
was allowed to take away the amount of 


LN 
Ad 


present, suit which was filed on the 29th 
January, 1924;against the surety Lachhman 
Dasonly. The-principal judgment-debtors 
are not even parties to the present suit, 

The claim was contested by Lachhman 
Das who pleaded that the. remedy against 
the principal,debtors had been exhausted 
and’ no claim lay against him. There was 
a further. plea that in consequence of 
several acts and omissions committed by 
Salig Ram the surety has-been discharged. 
The learned Subordinate Judge has acceded 
to the. contention. of*the defendants. and 
has. dismissed the suit: Hence this appeal. 
The. first. point.for consideration is whe- 
ther-the plaintiff, Salig Ram, having got 


m 


his decree. satisfied by purchase of the house 


is. entitled to re-open the matter and to 
assert that there has.in fact been nosatisfac- 
tion because. the property purchased’ by 
him has ultimately. gone out- of his pos- 
ression. ltisclear.on the authorities that 
“if the purchase had;been made by a stran- 
ger and no application by, him had” been 
preferred for setting; aside. the sale under 
O.. XXI, r. 91 on. the. ground that the judg- 
ment-debtor had. no saleable interest, he 
would have no further remedy by a- separ- 
ate suit to claim a refund, of the amount 
paid. by him as purchase-money from the. 
decree-holder. . This was theview.expressed. 
hy.this. Court in. two casee, namely. Nannu 
Lal v. Bhagwan.Das (1) and Ram Sarup v. 
Dalpat Rai (2) he. last case having. been 
decided, by a Bench of which one of us 
was a. member. After some. conflict: of 
opinion. in the other High Courts, all the 
High.Courts, in India have now come. to, 
the. conclusion, that nosuch separate re- 
medy. is available to an auction-purehaser. 
We: may only refer to the following cases, 
namely, 'Habib-ud-din v. Hatim Mirza (3), 
Juranu Mohammad v. Jathi Mohammad (4), 
Balwant» Rangnath v. Bala Malu (5), 
Tirumalaisamt Naidu v. Subramanian 
Ghattiar (6) and Ram Dayal v: Rampal 


Singh (7). The-basis of the decision is that. 
at.an, auction the purchaser acquires the. 


rights.and interests of the judgment. debtor 
there. being no warranty of title at all at 
" (1) 37 Ind, Oas.-9: 39.A. 114; 14 A. L. J. 1216. 

(2) 58 Ind. Cas. 105; 43 A. 60; 18 A. É. J. 905; 2 U. 
P. L.R (A:) 318. 


‘ < l \ 
:(3) 86 Ind. Cas. 622; 6 Lah. 283; 1 Lah. Cas. 552; 


Ai L R: 1925 Lah. 467. 
. (4) 46 Ind. Cas. 783; 22 C. W. N. 760. 


) 6e f 
“N5) 67.Ind, Cas. 360; 46°B..833; 2f Bom. L. R.€08; A. 


I:R. 1922 Bom. 205. ap 
(6) 45 Ind. Cas. 109; 40 M. 1009.. ee 
(7) 51 Fad. Cas; 85; 22-0, O- 42; 6-0. L. J. 160, | 
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a compulsory. sale. Thus if the house had 
been purchased bya third party he-would'not 
have been entitled to get back the purchase- 
money on the ground that Obaturbhuj in a 
subsequent‘suit-had-been dispossessed: Of 
course in such, a ease. the’ purchase-money , 
would have been retained by the decree- 
holder: himself. ` | 

` The question before us: is whether the . 
decree-holder who purchased -the property 


himself is.in a.better position than an in-. a 


nocent third party.. It is the: decree-holder 
liimself who took.the mortgage ofthe house 
and when the: charge failed: attached: the 
property.and putitforsale: It was he him- 
self who purchased ib in spite- of'the- fact 
that objections were raised-by. Ohaturbhuj 
that the property. had belonged: to him an 
Had been acquired. by him. under the 
The question is whe» 
ther Salig Ram can. even after the- con- 
firmation of the sale apply- under. s. 47 
of the Code and claim, that: the decree: has. 
nevertheless not been satisfied: The: only 
case on this point which has-been: cited by. . 
Counsel before us;isthe case-of-U Paw v. N. 
R. M. A. Chetty (8), which strongly'supports 
the contention of the respondent that; even 
the decree-holder purchaser. is debarred . 
from going behind the confirmation of* the 
sale, . In this case, however, we- do.not; féel 
tliat'we are called upon to decide tliis point: 
finally, as,we are of opinion. that.the suit 
must fail on a different ground, `. 

Under s. 134 of the Indian Contract Act; 
a surety is discharged by any, act. or. 
omission. of the creditor, the legal conse= - 
quence of which is. the discharge of the 
principal, debtor: So far as this. High 
Court is concerned; it is now- well-settled 
that ifthe remedy of the: creditor against 
the principal debtor is allowed to become 
barred by time, the surety is: deemed to: 
have been discharged. No doubt the other 
High Courts have taken a contrary views 
but we are bound to follow our own;rulings 
uvless‘overruled by, their Lordships ofthe 
Privy Council. Wemay further note that 
the words in s. 134 are not that by any act 
or omission by the creditor. the debt became 
extinguished. The words. are that the 
"legal consequence of which is a discharge 
of the principal debtor". The view taken | 
by this Court. is that when the remedy. 
against the principal debtor is barred by, | 
“ime and ceases to be enforceable, the legal. | 
consequence of this. circumstance is, that. ` 

(8) 61 Ind. Cas.-805;°13 Bur. L. T, 152, M 
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the principal debtor is discharged. If the 
surety were still liable to pay the amount, 
he would in histurn be entitled to proceed 
against the debtor and recover the amount 
from him even after limitation has set in. 
.We may only refer to the cases of this 
Court Hazari v. Chunni Lal (9), Radha v. 
Kinlock (10), and Ranjit Singh v. Naubat 
(ll) The point has been discussed at 
considerable length in these cases and it is 
not necessary for us to go into itin any 
detail. It must be taken that if Salig Ram 


allowed his remedies to become barred as. 


against Lachhmanji and Musammal Tulsa, 
it is no longer open to him to proceed 
against the surety. 

The point that now remains: to be 
considered is whether Salig Ram’s remedies 
against Musammat Tulsa were barred on 
the 29th January, 1924, when the plaintiff's 
suit was instituted. The learned Advocate 
for the appellant has contended that after 
dispossession the remedy open to Salig Ram 
was to revive the execution proceedings 
inasmuch .as the auction-sale had been 
automatically set aside and that under s. 
47, Civil Procedure Code, he was entitled to 
proceed against the judgment-debtors, and 
on the ground that the decree had not been 
infact satisfied. If an application of this 
nature could be maintained, it would, 
however, be.an application for execution of 
the decree which would be governed by 
Art. 182 ofthe Limitation Act, or by an 
application for revival of execution proceed- 
ings which would be governed by the 
general Art. 181 of the Act. ln either case, 


the right to apply would accrue on the 31st . 


July, 1918 when the suit was decreed by the 
Court of first instance and in any case on 
26th December, 1918; when Salig Ram was 
actually dispossessed. The mere fact that 
an appeal from the first Court's decree 
preferred by Salig Ram himself was pending 
in the High Court and was ultimately 
dismissed, would not prevent the first 


Court's decree from being operative. Once 


it had been declared ‘by the first Court that 
his judgment-debtor had no saleable 
interest, the cause of action for making the 
application certainly arose in favour of 
Salig Ram, “Once time began to run it 
could not be suspended. As authority for 
this proposition we may refer to the case 
of Hukum Chand Boid v. Pirthichand Lal 


(9) 8 A. 250; A. W. N. (1886) 75; 5 Ind. Dec (x.s.) 51.9 


cont 11 A.310; A, W.N. (1889) 94; 6 Ind. Dec. (N. 8.) 
(11) 21 A, 504; A W, N, (1902) 166, 
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Chowdhury (12), decided by their Lordships 
of the Privy Oouncil  At/page 51y* their 
Lordships observed that “under the Indian 
Law and procedure an original decree is not 
suspended by presentation of an appeal nor 
is its operation interrupted where the decree 
on appeal is one of dismissal” and that the 


cause of action arises on the passing of the 


firat Court's decree and is not suspended till 
that decree is {finally affirmed on appeal. 
It has been urged on behalf of the appellant 
thatinasmuch as the appeal preferred by 
Chaturbhuj was allowed in part, the de^ree 
of the first Court was modified and the case. 
decided by their Lordships of the Privy 
Council is distinguishable. We, however, 
think that the two appeals stood on a 
different footing. In Bhaturbhuj's appeal 
no question of the validity of the decree as 
regards title was at all raised. He was only 
challenging the amount of the compensation 
awarded. The question of title was raised 
in the appeal preferred by Salig Ram and 


the case is, therefore, very much simi- 
lar to the present case. The present 
suit was not filed till more than 


three years after the first Court's decree 
and even after the delivery ofpossession to 
Chaturbhuj. We must, therefore, hold 
that the remedies of the creditors, if any, 
had become barred by time when the 
present suit was filed. In view of the 
authorities of this Court the plaintiff has 
disqualified himself from seeking any reliaf 
against Lachhman Das. The result, there- 
fore, is that this appeal must be dismissed 
with costs. 

A. N. A. Appeal dismissed. 

(12) 50 Ind. Cas, 444; 17 A.L J. 514; 36 M. L.J 
557; 23 O. W. N. 721; 21 Bom. L. R. 632; (1919) M. W 
N. 258; 30 C. L. J. 71; 46 O. 670; 26 M. L.J. 131; lOL 
W. 416; 46 I. A. 52 (P. O.). 
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ALLAHABAD HIGH COURT, 
Frest Civin APPEAL No. 206 of 1924. 
May 23, 1927. 

Present; —Mr. Justice Sulaiman and 

Mr. Justice Banerji. | 

RUP KISHOR--PLAINTIFF—A PPRLLANT 

versus . 
PATRANI AND oTBERS—DRFENDANTS— 
RESPONDENTS. 

Evidence Act (I of 1872), 9 32 (5)-Statement post 
litem motam, admissibility of—Question in issue raised 
in prepigus litigation, whether admissible—Limitation 
Act (LX,of 1908), Seh. I, Art. 141—Starting point of 
limitation—Subsequent disability, é fect of. 

The words ‘before the question in issue was raised’ 
ing. 42 (5) of the Evidence Act do not necessarily 
mean before it was raised in the particular litigation 
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in which such statement -is sought to be adduced 
in evidence.‘ A statement which was made after 
the question had been raised in a previous litiga- 
tion ja inadmissible in evidence in a subsequent suit 
even though it’ was made before the question was 
raised in the latter suit. [p. 47, col. 1.] 

Kalka Prasad v. Mathura Prasad (3) and Bahadur 
Singh v. Mohar Singh (4), followed. 

The cause of action for. a suit by a Hindu 
reversioner for possession ofan estate on the death 
of a Hindu female arises under Art 141 of the 
. Limitation Acton the' death of the widow and once 


.Hmitation has begun to run under the section no 
` subsequent disability can stop it. [p. 48, cols. 1 & 2.] 


Firstappeal from a decree of the Sub- 
ordinate Judge, Shabjahanpur. ` 
Mr. N. P. Asthana, for the Appellant. 
Mr. Peary Lal Banerji, for the Respond- 

ents. l ; 

JUDGMENT.—This.is a pleintiff's 
appeal arising out of a suit for recovery 
,of possession ofashare in villages Lilhar 
and Karanpur Pindri, by avoidance oia 
deed of relinquishment and a deed of 
transfer, dated the 7th of May, 1911, execut- 
ed on behalf of the plaintiff, when he was a 


“minor, by his natural father, Damodar Das. 


The plaintiffs case briefly. put is as 
follows :—Brij Kishor was the original 


owner of this property and had no child.. 
.Shortly before his death he gave an oral 


permission to his wife, Musammat Durga 
Dei, to adopt a son, and then died in 1878. 


In 1905 Musammat Durga Dei, acting on 


this permission, adopted the plaintiff, and 
a deed of adoption was duly executed by 
her onthe llth March, 1905. The plaint- 
if alleged that in asuit brought by Jivan 
Das and others, claiming to be the colla- 
terals of Brij Kishor against the present 
plaintiff Rup Kishor, a compromise was 


arrived at under which the estate was 


divided in the ratio of 6 annas and 10 
aünas between the claimants and the pre- 
sent plaintiff and a tamliknama, dated the 
10th August, 1906, was duly executed by 
the parties concerned. He then goes on 
to allege: that a suit was brought by 
Kishan Ohand claiming to be the bandhu 
of the deceased son against the collaterals 
of the present plaintif, which was ulti- 
mately struck of on a @omprom1se having 
been arrived at by the parties to that suit. 
In that suit the plaintiff was represented 
by his natural father, Damodar Das, who 


signed a. deed of relinquishment and a ‘reversioners and the widow and her alleged ` 
' deed of transfer, acting as the’ plaintiff's 
. guardian. .Under 
‘relinquished all 
yillages Lilbar and Karanpur £1 
‘goncerned, We may note in this connec- 


this’ deed the plaintiti 
rights 80 
Pindri were 
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tion that these villages had been recovered 
by Kishan Chand from the transferee cf 
Musammat Durga Dei by a separate suit 
in 1908 to which the ‘present plaintiff was 
not a party. Kishan Ohand had thén 
succeeded as against the transferee in 


proving that he was the next heir of the’ 


last male owner. These villages were not 
in dispute in the suit brought by Kishan 
Ohand in 1910 against the present plaint- 
iff but were dealt with by the deeds of 
relinquishment and transfer mentioned 
above. The plaintiff's case is. that these 
*deeds are in no way bindng upon him, in- 


asmuch as they were executed without 


the. sanetion of the Court, and his natural 
guardian had no authority to bind him. 


The contesting defendants are Kishan . 


Chand’s widow and her transferees. They 


deny that there was any permission given ' 
. by Brij Kishor toadopt. The. factum of 


adoption, however, is not disputed before 
us and is proved by overwhelming evi- 
dence, They further plead that the presen 
elaim is barred by limitation. : 

The learned Subordinate Judge has dis- 
missed thesuit; hence this appeal. 


It may perhaps be difficult to support 


the finding thatthe plaintiff is bound by 
the compromise effected” by .his natural 
father Damodar Das. . We however do not 
think it necessary to go into this question 


‘in detail because the appéal must fail on | 


other grounds, bok ee - 

We take up first the question of the 
oral permission to adopt. This is said to 
have been given in 1878, and was certainly 
not acted upon for nearly .27 years. . The 
burden, therefore, lies heavily:on the plaint- 


iff to establish that such an oral permis- : 


sion had actually been given. 
There is now no oral evidence available 


-of witnesses who could testify to the. per- ` 


mission having been given in their pre- 
sence. The plaintiff relies on certain docu- 
mentary evidence in support of his case. 
Reliance is placed on the deposition of 
Musammat Durga Dei, dated the 20th May, 
. 1905, in Suit. No. 2 of 1905 brought by 
Jivan Das and others to contest the adop- 
tion. Itis obvious that the dispute had 
then clearly arisen betweer the alleged 


adopted son, and any statement made by 
Musammat Durga Dei in the course of that 


far *as thee litigation cannot be used in evidence 
against Kishan Ohand and his representa- . 
who were no parties to thaf suit, 


tives, 


1 
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Section 32, sub-cl. (5) would be inappli- . 


cable as the statement was made after the. 


dispute had arisen. Section 33 eannot apply . 
‘inasmuch asithe present defendants had 
no opportunity to cross-examine Musammat 
Durga Dei. 

Reliance is next placed on the statement 
of two witnesses, Kewal Kishan and Kun- 
dan, who were examined in another Suit 
No. 202 of 1906,. brought by the, plaintiff 
Rup Kishor against a third party Batuk 
Nath Sirear. To this suit also the present 
defendants were no parties. Batuk Nath 
Sircar denied the adoption-of Rup Kishor 
and some evidencewas led on the ques- 
tion. The case, however, was ultimately 
compromised. In our epinion the deposi- 
tions of these witnesses are not admissible 
against Kishan  Chand's representatives. 
Sectiom 32, sub-cl. (5) cannot: apply be- 
cause the dispute had arisen previously 
and also ’arose in that particular case. Bec- 
tion 33 is not applicable because the pre- 
sent defendants .had no opportunity to 
cross-examine these witnesses. : 

There isathird ground on which also 
these depositions are not admissible. In 
their statements the witnesses, Kewal ` 
Kishan and Kundan, merely tried to prove 
the oral permission given by Brij Kishor 
to his wife and did not say a word as to 
the adoption of Rup Kishor. Their state- 
ments, therefore, did not relate to the exist- 
enceof any relationship by adoption inas- 
much as they did not state that Rup Kishor 
was the adopted son of Musammat DurgaDei.. 
. A question of law has been raised by 

the learned Advocate for the appellant in 
respect of these: three depositions. His 
contention is that s. 32, sub-cl. (5) be- 
comes applicable when the statement was 
made before the question in issue was 
raised which according to his contention 
means before the commencement of the 
present litigation. For this view he relies 
on the head-note* in the case of Mauladad 
Khan v. Abdul Sattar (1), which says that . 
the statement to be admissible must be 
before the litigation in the present case 
arose, That head-note*, in our opinion, is 
misleading, The learned J udges in their 
judgmentat page 3587 had used a different 
language, namely, that the plaint contained . 

a Statement made before the question in 
dispute in the present suit.was raised. 


Med 39 Ind. Oas. 666; 15 A. L. J. 349 at p. 350; 39 A. 


2: =. 
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The plaint which was referred to in that 
case had been filed before any dispute 
had arisen. The head-note of the same 
case, as reported. in Ram Charan Sahu v. 
Goga (2), does not contain any such passage. 
The point, in our opinion, is concluded 
by the case decided by their Lordships of the 
Privy Council, viz., Kalka Prasad v. Mathura 
Prasad (3). In this case a dispute arose 
in 1896 on the death of Musammat Parbati. 
In 1898 in a suit brought by one Sheo 
Sahai a pedigree was filed. After this 
the. suit, which went up in appeal to their 
Lordships of. the Privy Council, was filed 
in 1901. -At page 522* their Lordships held 
that the pedigree filed in 1898 was in- 
admissible having been made post litem 
motam. We'may also refer to another 
case decided by their Lordships of the 
Privy Council, Bahadur Singh v. Mohar - 
Singh (4), where statements’ made in 1847 
were held to be admissible on the ground 
‘that it did not appear that the heirship of | 
the then claimants was really in dispute at 
that time. No such point could have arisen 
for consideration if the statements “made 
prior to the suit before their Lordships 
were.automatically admissible. We must, 
therefore, exclude from consideration the 
depositions of Musammat Durga Dei, Kewal 
Kishan and Kundan. 

The last piece of evidence relied upon 
is the deed of adoption executed. by. 
-Musammat Durga Dei. It does undoubted- 
ly contain a recital that . she “had ‘the 
permission from her -deceased husband. 
In ordinary circumstances a recital of this 
kind made by the.widow may be of-some 
weight. ‘There are, however, circumstances 
which, in our opinion,. -de&troy its value.. In 
the first place, as soon as this deed was 
executed, the reversioners challenged the 
statements and actually. brought a Suit 
‘No. 2 of 1905, followed by another Suit . 


.No. 14 of 1906. In the second place, the 


recital in the document is not consistent 
with the statement of Musammat Durgg 
Dei when made in *the reversioners'-suit. 
In the deed she had alleged that the 
permission. was. given to her four days 
before Brij Kishor's death., In her deposi- ` 
tion, on the other hand, she alleged that 


(2) 102 Ind. Cas. 96; 25 A. Lege 425; A. 1. R. 1927 
. All.-446; 49 A. 565. 

(3) 1 Ind. Cas. 175; 30 A. 510; 13. C. wW. N. i: 18 M. 
L. J. 4229 49M. L. T. 380; 10 Bom. L. R. 1088; '8 O.L. 
Š. 441; 5 ACL. J. 701 1 o. C. 362; 35 I. A. 166 (P. O.) 

(4) 24 A. 94; 29 L A. 1; 60. W. N. 169; 12M. L J, 
56; 4 Bom.L. R. 233: 8 Sar. P. Q. 3. 152 (P. 0.). 
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the direction to adopt was given -at the 
time of’ his death—in fact when the hus- 
band was at the point of death and had 
besn brought downstairs and that he died 
an hour -and a half after giving this direc- 
tion. ‘It is,, therefore, apparent that 
Musammat Durga Dei herself was not econ- 
sistent in-her statements. We, therefore, 
decline to accept the reeital -inthe deed 
of adoption as any satisfactory evidence 
of the truth of the statement. 

There is-no other evidence in support 
of this alleged permission, and in the 
absence of any satisfactory evidence we 
must uphold: the finding of the: Court be- 
low that no such permission has been 
proved. The result, therefore, is that the 
plaintiff's claim as the adopted son of Brij 
Kishor fallsto the ground. | 
“In para. 4 of the plaint the plaintiff had 
get forth the particulars of thecompromise 
and the tamliknama between himself and 


the reversioners, Jivan Das and others. ` 


Although he did not expressly base his 
elaim on a title derived from these rever- 


Bioners, he claimed only a 7; | share 


which was given to bim under that com- 
promise, The learned Advocate for the 
plaintiff, therefore,. contends that even in- 
' dependently of his claim as the adopted 
son, the plaintiff is entitled to recover 
this property as a representative of the 
reversioners ‘Jivan Das and others, and 
that if Kishan Ohand is notan heir, the 
plaintiff can succeed against Kishan 
Qhand's representatives on the strength 
of an. assignment fromthe reversioners 
Jivan Das and others. 


But before succeeding on this second 


ground the. plaintiff will have to.show that 
his claim on.such a new case is within 
time, and that.Jivan Das and others were 
in fact the next heirs of the deceased. 
Musammat Durga Dei died on the 8th of 
June, 1905. The present suit-was institut- 
ed more than 12 years from her.death. The 
claim by the plaintiff, as a representative 
of the reversioners Jivan Das and others, 
would fall under Art. 141 of the Indian 
Limitation Act, beinga suit bya Hindu 
entitled to the possession of an immoveable 
property on the death of: a Hindu’ female, 


Prima facie the suit was filed beyond time. ' 


Under O. VII, r. 6 the plaint owght to 
have shown the ground ùpon which exemp- 
tion from the Law of Limitation-was claimed. 


Time began-to run against Jivan Das and 
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others as soon.as Musammat Durga Dei ` 


died in 1905. Once time began to run : 


there could be no suspension. Section 9 


of the Indian Limitation Act prescribes . 


that once time has begun to ruo, no:sub- 
sequent disability or inability to sue stops 
it. ‘The present plaintiffs, therefore, cannot 
take advantage of his minority so far as 
this question of limitation is concerned. 


lt was the. duty of the plaintiff or :his 


predecessors Jivan Das and others to. have. 


"P 


instituted the suit within 12 years of the . 


death ofthe widow.. We have already re- 
marked thatin the previous litigation,.to 
which the present plaintiff was a party,. 
the villages Lilhar and Karanpur Pindri. 
were not the subject-matter of dispute 
at all. Kishan Ohand only brought: a suit 


to, recover these from the transferee of. 


Musammat Durge Dei, and Kishan Chand 
and his representatives have been in pos- 


session all along. Even when the compro- ` 


mise of the 7thof May, 1911, was arrived 


at, Kishan Chand's right to ‘retain possess, 


sion of these villages was not challenged. : 
There wasin factno acknowledgment by ` 
Kishan Chand of any title of the plaintiff: 
with regard to these properties. The pre- 
sent claim for recovery of these villages, 
theréfore,must be heldto bebarred by tinie. 

The learned Advocate for the plaintiff 
contends that in view of the compromise 
eflected in 1911 the running of limitation 
must be deemed to have remained su- 
spended till the plaintiff was .able to 


institute the present suit to set aside that ' 


compromise. In our opinion .it is imposei- . 


ble to hold that there was any such 
suspension at any time or that the Oourt 
ever recognised the right of Rup Kishor 


or his predecessor’ to get these villages as - 


against Kishan Chand. It cannot, there: 
fore, be suggested that -Rup Kishor hav- 
ing got what he wanted, it was not incumbs 
ent upon himto bringa suit. This ques- 
tion has been considered at some length 


in the case of Ram Charan Sahu v. Goga . 


(2), and it is, therefore, not necessary for 
us to discuss the point at any length. 


We hold that the. present claim is barred , < 


by limitation. ru 

In view of our finding that the claim is 
barred by limitation itis not necessary to go 
into the question of Jivan Das’ pedigree, 
which the Court below has found not proved. 
The appeal is accordingly dismissed with 


e 
A, Ni A. Appeal-diamisset, 


x 


107 1. 0. 1928- 


BOMBAY HIGH: COURT.. : 

CiviL REVISION APPLICATION No. 293 

OF 1926 AMD ` 
FIRST APPEAL No. 311 oF 1996, 
` .August 12, 1927. : 

Present:—Sir A mberson Marten, Kr, ., ) 
Chief Justice, and Mr. Justice Crump. i 
N ATHABHAI DEVIDAS AND OTHERS— 
T&USTEES— ÜPPONENTS—À PPELLANTS IN 

: F. A. i Ese or 1926, 


VAGHJ IBHAI J 'HAVERBHAI AND. 


OTHERS-— A PPLIOAN T8— RESPONDENTS. 

. Trusts Act (II ‘of 1882), ss. 78, ?4— Application for 
removal of.trustee—Proper pr ocedure—Guardians and 
: Wards Act (VIII of 1890), ss. 7 (8), $9; 41—Testa- 
mentary guardian, removal of. 

A person who is not the beneficiar ia no right 
toapply for removal of a trustee un er B. 74 of the’ 
Trusts Act. [p. 49, col. 2. 

` An application ` fer removal ofa trustee shod be 
brought by a súit, and where it is alleged' that the 
trustees have committed a breach of trust, the suit 
should pray that the delinquent trustees should make 
good their breach of trust. Such a suit should further 
normally ask for the administration of the trust estate 
by the Court. [ibid ] 

A Court should not appoint a fresh sadan in 
place of a testamentary guardian under s. 7 of the 
Guardians and Wards Act until thé powers of the 
latter'have ceased under the provisións of the Act. 
Lp. 50, col. 1.] 5 


Application against an order of the 
District Judge, Kaira, in Miscellaneous 
Applieation No. 25 of 1926.. 

First Appeal against an order of the Dis- 
trict Judge, Kaira, in Miscellaneous Appli- 
cation No. 7 of 1926. 

Messrs, G. N. Thakor (with him Mr. U. 
L. Shah), for the Applicants. 


JUDGMENT,.—In this; maiter - ‘the 
learned District Judge on a petition under 
the Indian Trusts Act, 1882, has purported 
to remove from their office the trustees 
appointed by the Will of the father of the 
minor. This he has done on a petition 
presented not by the next friend of the 
minor but by his uncle Vaghjibhai.. As the 
learned Judge in his jüdgniént puts it, 
although the’ ‘application refets to” ‘other 
sections of the ` Indian Trusts Act, viz, 72 
and 74, yet it is really founded ° oh s. 73 on 
the ground that the ' trustees "have "become 
ünfittó act in the trust- ^ — ^ 

The view generally adopted in the Eng- 
lish Courts 1s that those words imply some- 
thing in thé nature of përsonal incapacity 
like, for instance, paralysis c or “personal un- 


' fitness “which in many cases has béen held. 


. £0 apply to. insolyency. In’ this particular 
 peotion insolvenoy has been provided: ‘for, . - 


-Natigageat binas 9; €—— aia yap 
: But whatever the true’ construction of the 


own. account. 


triist, 
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purpose by the trust instrument. 
is no such person in thepresent case. Then 
(b), if there be no such person, the author 
of the trust, if alive, may appoint. -But the 
author of this trust is dead. Then we 
come to the “surviving or continuing trus- 
tees for the time being." But the present 
appointment has not been made by them. 
So stopping there s. 73. ‘could not. apply. 
The old trustees obviously have not remoy. 


ed themselves. 


Next, if one turnsto s. 74: ‘‘Wheneyer | 
any ‘such vacancy or ‘disqualification : occurs 
and it is found im practicable to appoint a 
new trustee unders: 73, the beneficiary. may, 
without instituting asuit ,apply by petition.” 
But the present petition | is not by any: 'bene- 
fieiary, | but by the unele Vaghjibhai on his 
He is not, however, even 
mentioned in the Will of the ` minor's father. 
Under these circumstances the Court had 
no jurisdiction to grant the relief asked for 
on the petition of the present petitioner. 
And so on that ground alone this order of 
the learned Judge must be set aside. 

"But I wish to put the matter.on rather 
‘broader grounds by way ¢ of warning. Speak- 
‘ing generally, applications for the removal 
ofa. trustee should undoubtedly be brought 
bya guit. And where, as here, it is alleged 
that the trustees have committed a> breach 
of trust, that Suit: ‘should ask for the delin- 
quent trustees to make goodthe breach of 
Farther, the suit should norma]ly 
ask for the administration of the trust estate 
by the Coürt. Nothing of that’ has "been 
done here. All that has been done is to 
appoint the Deputy 'Nazir.the sole trustee, 

ecause the Court finds that the petitioner 
himself i isnot to be trusted as he is & man 
who has his own axe to grind, 80 the Court 
gays. .. 
Tints refer to Lewin on Trusts, 9th Edition, 


‘page’ 1166: “If there be ground for 1 removing 


a trustee for misconduct’ or other.. :CAUSO, 
the application ‘to the Oourt should be by 
guit.. 2 Similarly if one looks at Seton, Vol. Il, 
th Edition,- page 1224 itis i stated: There 


38 no ‘jurisdiction under the Trustees Act to 
‘Temave à trustee for misconduct.” 


Refer- 
ence is theré mafle to certain authorities. ] 
6-3 on the other hand, à suit Wag ‘brought 


~ 
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brought by the unele acting asthe next friend 
of the infant. And if it was alleged that 
specific breaches of trust had been commit- 
ted, then, those could be inquired into in 
the ordinary’ way on oral evidence 
and. not on affidavit evidence without 
any’ cross-examination—the course that 
has been adopted by the learned Judge ‘in 
. 3he present case. ^ . l 
" Next turning to First Appeal No. 3110 
1926, thelearned Judge there has, under the 
Guardians and Wards Act, appointed the 
mother to be. the guardian of the person, 
and the Deputy:Nazirto be the guardian of 
. tho property of the infant. Now.s8.7 is the 
ordinary section giving the Court power to 
. makê-an order. as to the appointment of a 
.guardian of the person or property. of a 
“minor, if it is satisfied that it is for the wel- 
farë of the minor that an order should be 
made, "But sub-s. (3) provides: “Where a 
guardian has been appointed by Will or 
other instrument or appointed or declared 
by the "Court; amorder under this section 
appointing or declaring another person to 
e guardian in his stead shall not be made 
"until the powers of the guardian appointed 
or declared as aforesaid have ceased under 
the provisions of this Act.” Then if one 
turns to s. 39 ors. 41, the Court has power 
on the application of any person interested, 
or of its own motion, to remove a guardian, 
Here :the' guardianship must not be 


'muddled up with the trust. Under the 


Will the trustees were given definite powers 
of management, and to apply the property 
for the education, amongst other thinga, 
‘of the minor, and to: hand it overto him 
“when he attained his majority. Therefore, 
‘in one sense if the trustees are not removed 
from their office, there is little for the 
guardian ofthe property to do andno ade- 
quate reason for his appointment. Techni- 


cally the guardian of the property on being - 


appointed could only receive such income 


‘ag the trustees under the Will allotted for ` 


the education and maintenance of the 


` 


. for such purposes. : oes 
~ But the groundon which the ‘learned 


minor, and could then hersonally apply it i 


‘Judge has made his order is that he has ^ 
removed the trustees from their office as ` 
. trustees under the ether application. We 
have already pointed ovt. that that order ` 
. cannot 


be ‘upheld. Oqnsequent?y* the 
grounds on which the learned Judge ap- 


5 © Ae nk Nga cm TE a NG Ka uL 4 " ke 
- : UEeRVEREDRATANSEPATEL V. PITAMSERDAS RAmbas, 107 120.1008 - 
' Here tá teiióveihe trustees, that could be 


be supported. .The : mother opposes .the- 
present application, and under the circum- 
stances and on the materials at present be- 
fore us we do not think an order should be 
made either appointing a guardian of the 
person or a-guardian of the property. 

This, of course, will not prevent a guardian- 
ship order being made on some other appli- 
cation at some future date on proper 
materials before the Court. We only deter- 
mine the present matter on the present 
materials. In our opinion this order of the 
learned Judge must be discharged. 

As regards costs, we think the uncle must 
bear the costs throughout of both applica- 
tiong. Thelearned Judge in the Cóurt be- 
low seems to have doubted his bona fides,- 
and under these circumstances we see no 
reason why the infant should be saddled 
with the costs of these irregular applica- 
tions. ; 

Therefore,in Civil Revision Application 


No. 293 of 1926, the Rule is to be absolute. 


Order discharged. Vaghjibhai- to pay the: 
costs throughout. In First Appeal No. 311 
of 1926 appeal allowed. Order of the lower 
Court discharged. Vaghjibhai. to pay the 
costs throughout. In Stay Application No. 


748 of 1916.Rule made absolute. Order dis- _ 
‘charged, Y^ d 
A. N. As l i Rule made absolute: 


Appeal allowed, 


BOMBAY HIGH COURT. 
APPEAL From ORDER No, 55 or 1926. 

, July 22,1927. . . 
‘Present:—Sir Amberson Marten, Kr, _ 
Chief Justice, and Mr. Justice Crump, ` 

KUNVERSI RATANSI PATEL— 


—APPELLANT e 
IH '" - versus e 5. 7 
PITAMBERDAS RAMDAS AND OTHERS 
— RESPONDENTS, 


Civil Procedure Code (Act V of- 1908), s. 115, O. 
XLII, r. (1; (ww); O. XLVII,. r. ?—Order granting 


e review—A ppeal—Grounds for appeal—Interference in 


e t 1 : Wu. P PEVISION. - c0 £f M d ae ey 
(pointed a ‘guardian of the property ‘Cannot * An appéal- from an order -gtanting - à. review ig 


T 


1071. Osis c. RÜRVHESPRATANSHSATRE v. PITARbHPTUS RAMDAS, ; 


governed in the Bombay Presidency by the pro- 
visions of O. XLVII, r. 7 of the Code of Civil Pro- 
cedure and not by O. XLIII, r. (1) (w)-of the Code, in- 


asmuch as the latter provision has been deleted from 
the Code by the Bombay High Court in exercise of its , 


* 


powers under s. 123 of the Code, : 
Daso Keshav Panchbhaviv. Karbasappa Kariyappa, 
Mudhol (1), dissented from. i pm 
It is inexpedient to. interfere with an order which 


is not appealable by having recourse to the exceptional 


powers under s, 115 of the Civil Procedure Code. 


Appeal against an order of the Joint 
First Class Subordinate Judge at Ahmeda- 
bad, in Suit No. 1312 of 1925. E. 

Mr. Amin (with him Mr. N. P. Desai), 
for the Appellant. ' 
. Mr.-P. B. Shingne, for the Respondents, 


JUDGMENT.—This is 
against an order by the First Class Subor- 
dinate Judge at Ahmedabad 
review ofa judgment. The -facts shortly 
are that on July 23, 1926, the Court upon 
the. evidence came to the conclusion that 


the defendants in the suit’-were not agri- 


culturists. There was then an applieation 
to review that decision, and -the Court 


granted that application on the ground . 


- that there was a mistake or error apparent 


l 


on the face of the record. Though other 


grounds were suggésted in the application, ' 


it is plain that it was on that ground alone 
that a review was allowed. From that 
order an appeal is made to us, and a point 
arises whether any such appeal lies or not. 

: The appellant's Counsel bases his right 


of appeal on O. -XLIIE, r. 1 cl. (w), butit 


has unfortunately escaped the attention 
of the Bar that that clause of O. XLIII, r,1, 
has been. deleted by a rule made by this 
High Court in exercise ofthe powers con- 
ferred by: &. 122 of the: Code of Civil Pro- 


cedure. That rule was published in the 


Bombay Government Gazette on March 11, 
1926, and must be taken to have been in 
force at least from that date.: Therefore, 
O. XLIII, r. 1, cl (w), cannot help the ap- 

ellant, and the decision of this Court in 

aso Keshav Panchbhavi. v. Karbasappa, 
Kariyappa Mudhol (1) can no longer 
be supported on the grounds on which it 
was based. . 2 


“ We must fall back, therefore, on the -B 


provisions of O. XLVII ‘and any appeal 
against the order granting. review . must 
be conditioned -by the provisions of that 
Order, Rule. 7 of that Order. lays down 
three cases. and three only in which an 
XD 94 Ind. Oas, 591; 27 Bom, L, -R,- 1446; A. I, E 
30 6 Bom, 121, l E QAM 


— 


i 


an appeal 


granting & 


ci 6 

- S i 6 
51: 
appeal is available, and it does not appear 
that the present matter falls under any one 
of these three. cases. The first deals with 


contravention of r.2 which lays down to 


whom applications for review are to be 
made, Olearly that does not apply here 
as the review was granted by the Judge 
who himself made the previous order. 
The second case is where there has been 
a contravention of r. 4, That rule requires 
that there shall be previous notice to the 
opposite party and that where the appli- 
cation ‘is granted on the ground of dis- 


‘covery of new matter or evidence there 


shall be strict proof that such new matter 


. or evidence was not within the power or 


knowledge ofthe party who seeks to rely 
upon it. That has no application here. 
The third easeis where the application for 


review has been granted after the expiry. 


of the period of limitation, and that too 
olearly does not apply in the case before 
us. It thus appears that no appeal lies in 
the present matter, and whatever view 
we may take as:to the proceedings ofthe 
learned Subordinate Judge, they cannot 
be challenged before us in.the form‘of an 
appeal. s 

We have been asked to deal with thig 
matter as coming unders.115 ofthe Code. 
of Oivil.Procedure. No doubt, we have a 
wide discretion in such cases, but it. might 
be doubted whether this is à decided case 
within the meaning of.that section. And 
apart.fromthat we -do not think that itis a 
matter in^ which we should interfere. 


"The finding as to. the statusof an agrieul- 


turist is not appéalable in itself, and that 
being 80,it would be, we think, inexpedient 
to interfere with an order which isnot 


,&ppealable [see Rupchand Ganesh Shet v. 


Bhogilal Ratanchand (2)], by having recourse 
to our exceptional powers under s. 115. 
The appellant will have an opportunity to 
raise the question of. status should he find 
it expedient to appeal against the final 
decree. For these reasons the appeal must 
be dismissed with costs. . ZEN 
ANA, ^ - Appeal dismissed. 
` (2) 94 Ind, Cas; 72; 28 Bom. L, R, 307; A. I. R 1994 
om, 287, dE 
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BOMBAY HIGH COURT. 
. SECOND Crvin APPEAL No. 800 or 1923. 

; August 23, 1927. 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Crump. 
BHAILAL NATHABHAI-—DEFENDANT— 

APPELLANT 


versus 
KALANSANG GULABSANG— 
PLAINTIFF — RESPONDENT. 

Adverse qpossession—Landlord ard _tenant—Un- 
successful plea of permanent tenancy—Possessiqn for 
twelve years thereafter—Acquisition of permanent 
tenancy. ` DET mE 

A person who is in fact in possession as an 

annual tenant cannot by the mere unsuccessful 
assertion of a permanent tenancy in a judicial 
proceeding and the lapse of twelve years without 
that assertion having been challenged by the land- 
lord obtain a title to permanent tenancy by adverse 
possession. [p. 53, col. 2. f ' 
. Mohammad Mumtaz Alikhan v. Mohan Singh (3), 
followed. E MM SE. 
''Budesab v. Hanmantha (1) and Fatehsingji v. 
Bamanji (2), distinguished. P zoe 

Second appeal from the decision of the 
District Judge, Ahmedabad, in Appeal 
No, 183 of 1923, varying the decree of the 
Subordinate Judge at Kaira, in Oivil Suit 
No, 203 of 1921,  ' ; 

Mr. G. N. Thakor (with him Mr. R. J. 
Thaker for Mr. M. K. Thakof), for the 
Appellant. 

Mr. H. C. Koyajee (with him Mr. P.N. 
Désai), for the Respondent, | i 

` JUDGMENT. 
Crump, J.—The material portion of the 
judginentis as follows:—I now turn to the 
second question which hás been raised in 
this case, and thatis that even though the 
defendants may have been at one time 
‘annual tenants, they have by adverse pos- 
' session acquired the rights of permanent 
tenants.. The argument proceeds thus. 
Before the guit in“ the. Mamlatdar’s Court 
in 1898 the defendants asserted their right 
te hold as permanent tenants. True those 
tights were not allowed in those judicial 
proceedings, ‘but the assertion of those 
rights made it necessary for the plaintifis 
to take some action to assert their title and 
they did not do so, the possession being 
adverse for twelve years, ripened intoa 
title by prescription. “Now, here again, the 
first answer isto be found in the judgment 
of the lower Appellate Court. It is 
significant, as I* have said before, that 
the appellant's Counsel can point to no 
assertion of adverse title of this *nature 
after the decision in the Mamlatdaft s Court? 


andthe Judge has held upon: the facts, 


f 
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though he expresëss his conclusion. im 
Somewhat different". language, that the 
inference really is ‘that the defendants. 
agreed to continue in possession as annual 
tenants after these.decisions by the Mamlat- . 
dar for possession.- ‘If that is'so, there is, of 
course, an end.of the matter, and Here again 
that is a conclusion ‘which it was open to: 


4 


the Judgeto draw upon the evidence in. > 


the case, and one, therefore, which cannot 


` 


T 
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resisted an attempt by the landlord.to oust 
him pleading a permanent tenancy. And it 
was held, that 
for twelve years of the limited interest 
thereby set up was sufficient to confer upon 
the defendant the character which he claim- 
ed. But we.have not got here facts | 
resembling those. Here there was no 
successful resistance by the tenants of a 
claim to recover possession. The matter 
was the precise contrary. The plaintiffs 
succeeded, and though the defendants did 
remain in' possession it is not shown. 
that they remained in possession in asser- 
tion ‘of an adverse title. For no such 
assertion is proved after the date of the 
decision in^ that case. .As for the 
second case, Fatehsingji v. Bamanji (2), the - 
facts there were ofa special and peculiar . 
nature, and Gan certainly not form a prece- 
dent for the present case. | 


Further with reference to these cases and 
with reference to fie general question it 
ib important to bear in mind the remarks ` 
oftheir Lordships of thë Privy Council in 
Mohammed . Mumtaz Ali Khan v. Mohan 
Singh (3). Their “Lordships say ‘at page 


a 
d E 


208* of the report:— 


t 


- "The Board are unablejto hold thatthe 


simple assertion of a proprietary riġht in 

(1) 21 B. 509; 11 Ind. Dec: (N. s.) 349. 

(2) 27 B. 515; 5 Bom. L. R274:  '. 

(3) 74 Ind. Cas. 476; 50 I. A. 202; A. I, R. 1923 P. Q; 
118; 21 A. L. J..797; 45 A. 419; 26 0. O. 231; 45 M. Li, 
3.623; 9 O. & A; `L. R. 901; 10 O'L: J. 383; 19 L. W: 
283; Y C. L. J7295; 28:0, W; N.840; 33 M. L. T. 321 


*Page of 50T, A —|Ed.]. : ; — 
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& judieial proceeding connected with the 
land in dispute which ex hypothesi was 
unfounded at the date when it was made, 
can, by the mere lapse of six or twelve years, 
convert what was an occupancy or tenant 
title into that of an under-proprietor. It 
is true that thedefendant might, if he had 
chosen, havé at once institutéd proceedings 
fora declaratory decree that the plaintiff 
was not an -under-proprietor, bit such a 
course was equally open to the plaintiff. 


Each party had had his supposed rights. 


judicially challenged by ,the other, the 
plaintiff by the notice of ejectmient, of 
Which he had obtained cancellation, the 
defendant by the assertion in the proceéd- 
ings for caricellation of the notice for eject- 
ment that he was not liablé to beejected 
because of his rights as undér-proprietor:”’ 

. That is very much thé case which we 
have here. Then further on they ‘say 
(page 209*):— | 
. "They (the Board) are unable to affirm 
às a general proposition of law that a 
person who is, in fact, in possession of land 
under a tenancy or occupancy titie can, by 
a mere assertion in a judicial broceéding 
andthelapseof six or twelve yeürs With- 
out that assertion having been successfully 
challenged, obtain a title a8 an under-pro- 
priétor to the lands. Such a judgment 
might have very far-reaching results and 
would almost certainly lead to a flood of 
litigation.” | 

Those remarks are pertinent £o the present 
case, and wereaffirmed by their Lordships 
of the Privy Council in Madhavrao Waman 
Saundalgekar v: Raghunath Vevikatesh 
Deshpande (4). In that case their Lordships 

say (page 264*):— 

"The defence of 12 years’ adverse posses- 
sion as permanént tenants iè Bet up by 
persons who, and their predécessors-in-title, 
always claimed to be and were tenants Of 
service watan lands; and in the opinion of 
their Lordships neither thè defendants 
nor their predecessors-in-title could have 
acquired any title toa permanent tenancy 
in the lands by adverse possession 48 
against the watandars from whom they held 
the lands?" 

Comment fs made tipon this thatit is à 


(4) 74 Ind. Cas. 362; 50 I. A. 
1005; (1923) M. W. N. 689; A.I R.1923 P. C. 905; 33 
M. L. T. 389; 47 B. 798; 28 O. W.N. 857; 20 L. W. 248: 
47 M. Ju. J. 218 (P.O). na 
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| 955; 25, Bom; L. R. 
1 


BHAILAL NATHABHAI v. KALANSANG GULABSANG, 


e 
53 


case of watan lands and may depénd in 
some way upon thé.special Statute which 
governs property of that kind; but ina 
further ease in Náinapillai Marakayar v. 
Ramanathan Chettiar. (5), their Lordships 
lay down a far. broader proposition. The 
passage. is at page 98*, and runs as 
follows: — : 

“One of the reásons for these consolidated 
appeals as stated in the case for the appel- 
lants is: “4. Because the appellants have 
acquired permanent occupancy right by 
prescription.’ No tenant of lands in India 
can obtain any right to a permanent tenancy 
by prescription in them against his landlord 
from whom he holds the lands: see Madhav- 
rao Waman Saundalgekar v. Raghunath 
Venkatesh Deshpande (4).” 

Thus the proposition in the second case in 
Madhavrao Waman Saundalgekar v. Raghu- 
nath Venkatesh Deshpande (4) has been 
given a very wide extension in this latter 
case. Therefore, apart from the finding of 
the lower Appellate Court to which attention 
has been drawn, it would appear upon these 
authorities that no title to a permanent 
tenancy could have been acquired by pre- 
scription in such a case as the present. 

It follows that the decree of the lower 
Appellate Court must be affirmed and the 
appeal dismissed with costs. | | 

Warten, C. J.—I agree. We have 
here the advantage of a clear and concise 
judgment from the learned District Judge 
with whichI quite agree: It is unneces- 
sary, therefore, so far as the findings of 
factor law are concerned, for me to add 
anything to what my brother Crump has 
just stated. But, as regards the second 
point about prescription in connection 
with a permanent tenancy, I may state: 
that in the present case we are not called 
on to decide whether the statement in 
Nainapillati Marakayar v. Ramanathan 
Chettiar (5) would necessarily prevent a 
title by adverse possession being ever 
obtained to a permenent tenancy in our 
Presidency. It isesufficient.in the present 
case to apply what their Lordships have 
laid down in Mohammad Mumtaz Ali Khan 
v. Mohan Singh (3) and to say that apply- 
ing those principles they would clearly 


(5) Ind. Cas. 226; 51 I. A. 83; A. I. R. 1924 P. O. 
65; 19 Lg W. 259; 28 A. L. J. 130; 34 M. L.T. 10; 
(1924) M. W. N. 293; 46 M. L. J. 548; 10 O. & A. L. R. 
464; 47 M. 337; 28 C. W. N. 809; L. R. 5 A. (P. C.) 3 
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5 
‘prevent "the. appellants from. suecessfully, 
establishing.their right. to.8 permanent 


tenancy by adverse possession after . 1894 
or 1698, having regard to the findings 


against. them by the lower .Appellate. 


‘Court... 


« I respectfully: -agree that. the. landlord: 


here established his title by judicial pro- 
ceedings, and that the true inference is 
-that the tenant: aecepted that. position and 
‘took their khatas acquiescing in the view 
'that they .were. annual tenants. That 
being so, as in my judgment they took 
‘their khatas as ordinary annual tenants, 
-prescription would not run in their favour 
“by. mere assertions that they were perma- 
‘nent tenants notwithstanding these. exist- 
ing annual tenancies. Nor, indeed as my 
brother Crump has pointed out, is there 
-on the evidence any real assertion of their 

Tights as permanent tenants after 1898 . 
Therefore, the facts of this case are clearly 
distinguishable from those of the earlier 
Bombay authorities, such as Budesab . v. 
Hanmantha (1) where it was held that a 
‘tenant successfully denying in.1862 the 
-landlord’s right:to possession could claim 
that he was holding adversely. as. perma- 
nent. tenant to the landlord. Further, as- 
regards the khatas that were passed ih 
the’ present case, I think there is a broad 
‘distinction between them. and othercases 
where. an isolated khata has been passed 
in a long series of years under circum- 
stances pointing otherwise to.a permanent 
‘tenancy, or where thé evidence points to 
the fact that: the tenant who passed the 
khata did not appreciate the precise 
significance of the document he. was exe- 
cuting. I, accordingly, agree that these 
- appeals should be dismissed with. costs. ` 
- A, N. A. Appeal dismissed. - 
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BOMBAY HIGH COURT. 

. ORIMINAL RErFERENOB No. 87 oF 1927. . 

| . November 10, 1927. AP a 

— Present :—Mr. Justice. Fawcett and Mr. ; 


|" Justice Mirza. js 
EMPEROR-—P&08EGUTOR | 


E .' Versus E m 

UKHA MAHADU BARASE— .: 
. ACCUSED. A 
.: Criminal Procedure Code (Act V of 1898), s. 195 (1) 
(b)—Complaint to Police—Subsequent complaint ta ` 
Magistrate on same faċts—Merger—Prosecution for 
Yalse charge—Complaint by-Magistrate, whether neces- 
sary—Committal before filing .of complaint to Magis- 


The accused made à complaint to the Police which 
was found to be false and he was committed for 
trial to the Sessions Court for an offence under 
s. 911 of the Penal Code. Subsequently he made 8 
similar complaint to a Magistrate and -contended 
that the committal proceedings should be quashed 
as there was no complaint in writing by the Magis- 
trate within the meaning ofs. 195 of the Criminal 
Procedure Code : ; Ta P 

Held, that the principle that where.a ‘complainant 
makes a complaint .to!the Police and subsequently 


- 


makes a similar, complaint to the Magistrate, the 
complaint to. the ‘Police merges in the complaint to 
the Magistrate and’-the complainant cannot be pro- 
secuted for-havying made a false accusation without a . 
complaint by the Magistrate, was not applicable to 
the case’ inasmuch as there was nocomplaintto the 
Magistrate at the time of the committal order, and 
that the committal order was, therefore, perfectly 
valid. [p. 55, col. 2.] 
. "Oriminal reference made by the Sessions 
Judge, Nasik. | 
. Mr. Rege (with him Mr. A. A. Adarkar), 
for the Accused. l 
Mr. P. B. Shingne, Government Pleader, 
forthe Orown. > + EP | 
" . JUDGMENT. . 
Fawcett, J.—1n this case on May 4, 
1926, accused No..1 made a complaint to 
the District Superintendent : of Police, 
‘Nasik, that one Bai-‘Saru had been murdered 
‘by her mother-in-law, and had been thrown, 
into awell by two other persons. The 
Police investigated the petition, and com- 
‘ing to the conclusion that it was false, ob- 
tained a summary in form B from the 
First Class .Magistrate, Malegaon. The 
papers were then laid before.the Assistant 
Superintendent of Police, . Malegaon, who : 
sanctioned the prosecution of Ukha and 
his witnesses. The First Class Magistrate, 
Nandgaon, on April. 30, 1937, committed 
these persons for trial before.the Sessions 
Court of Nasik under s. 211.of the Indian 
Penal Code. After the committal order 
had been passed,and on: the same day, 
Ukha madé a complaint to the same First > 
Class’ Magistrate under 8, 302, Indian 
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Penal Code, accusing the mother-in-law 
8nd three other persons of murder. The 
Magistrate eventually committed these four 
persons for trial in the Sessions Court on. 
.& charge of murder. That case was tried 
firs& by the Sessions Court and resulted in 
an acquittal. Then the Sessions Judge 
took up the earlier case, but at the outset 
the Assistant Public Prosecutor conduct- 
ing the prosecution submitted that further’ 
proceedings would be improper in view of 
“the terms of s. 195, Oriminal Procedure 


Code. He contended that, although the ` 


original application of Ukha was made to 
the Police and -a Police Officer is not a 
"Court," yet the complaint to the Police in 
effect merged in the subsequent complaint 


to thé Magistrate, and, therefore, no pro- . 


- ceedings in regard to the alleged falsity of 
the first complaint could be taken with- 


out the sanction of the: First Class Magis- ` 


- trate under sub-s. (1) (b) of s. 195, Criminal 
Procedure Code. The learned Sessions 
Judge has adopted this view and has 
submitted the case to this Court with a 
recommendation that the committal order 
should be quashed, and adds that “upon 
return of the papers they will be sent 
to the First Class Magistrate, Nandgaon, 
‘for such action as he may deem necessary." 
This- recommendation is supported by 


` Counsel for the persons charged and by the . 


Government Pleader. 


“As pointed out in the letter of the Seg- 
sionsiJudge, there is, no ‘doubt, authority 
for the view of merger that I have re- 
‘ferred to. The rulings in Tayabullar v. 


Emperor (1), Brown v. Ananda Lal Mullick 


(2) and Muhammad Yassin v. Emperor (3) 


have ruled.that, where a complainant has: 


made a complaint to the Police and sub- 
sequently makes a similar complaint to 
the Magistrate, he has shown that he 
wants to insist upon a judicial investiga- 


tion, and he must be deemed to have made . 
his complaint -to the Magistrate, so ‘that -: 


under the present Code he .cannot be 
prosecuted for having made a false accusa- 
tion without a complaint by the Magistrate.. 
The Sessions Judge mentions in his letter. 
that in this aase the committal order was 
passed before any complaint was made to a 


(1) 36 Ind. Cas: 845; 43 O. 1152; 24 O. L: J. 134; 20 — 


O. W. N. 1265; 18 Cr. L. J. 13 


(2) 36 Ind. Cas.-857; 44 O. 650; 20 OW. N. 1347718 e 


Or. L. J. 25; 25,0. U. J. 59. 
 @-86 Ind. Cas, 825; 4 Pat. 323: 6 P." L. T.457; 4. 
I R. 1925 Pat, 483; 26 Or, L, J. 889, =. - T, 
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Magistrate, but he thinks. this im material, 
“The point 1s," he says; "that by making 
his complaint to the Court the informant 
has withdrawn the information from the 


category of mere Police proceedings and 
has raised it to the category of a proceed- 


i 


“ing in Court. This - necessitates -a com- 


plaint by the Court it any proceedings ara- 
to'be taken against Ukha and his witnesses, ` 
The matter is nolonger in the hands of the 
Police but within the cognizance: of the 
Court, that is, the First Olass Magistrate or 
the Sessions Court of Nasik.” > < -> 
We do not, however, agree with this con- - 
tention, which has also, been put before us 
by Counsel for the accused. The committal 
order, when it was passed, was perfectly 
valid, because (even adopting the view 
taken by the Oalcutta and Patna High 
Courts) there had been no complaint made 
to a Magistrate; which could supersede 
the complaint tothe Police. Section 195, 
at the time of that committal. order, would 
not require any complaint in writing by 
a Court, because the offence under s. 211, 


"Indian Penal Code, was not-“alleged to have 


been committed in, or in relation to, arly pro-- 
ceeding in any Court" within the meaning 
of el. (b) of sub-s. (1) ofs. 195. In our opinion 
it was not open to the.accused in this case 
to make the committal order invalid, by 
merely making a subsequent complaint to 
the Magistrate. There is nothing in the 
Code which would. justify the principle 
adopted by the Oaleutta and: Patna 
High . Courts being. applied to a case 
of the present kind; and in the absence 
provision such ass. 
195, Criminal Procedure Oode, to prevent 
the Sessions Judge exercising jurisdiction; 
clearly. has power to try the 
If, for any reason, the authorities 
think that the case ought not to be tried, ^ 


then the proper course,in our opinion, ig  '; 
the withdrawal of the case under s. 494, 


Criminal Procedure Code. But as it at 
present stands, in our opinion, there 18 no 
legal ground for quashing the committal 
order under s. 215, Criminal Procedure 


‘Code. ‘The papers to be returned to the 


Sessions Judge with this intimation. 


irza, J.—l agree.  . ; | 
p Ae FU ^ Answer accordingly. 
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BOMBAY HIGH COURT. | 
ORIMINAL APPLICATION FOR REVISION No. 
968 or 1927.. 
, October 19, 1997. P 
Present : — Mr. J ustice Patkar and Mr. 
Justice. Baker. 


“In re BAJIRAO ABAJI KULKARNI— 


APPLIOANT. 
Criminal Procedure Code (Act V of 1898), ss. Í (1) 
(r);.485, 489—Mukhtyar—Right to appear in Criminal 
Courts—General order prohibiting Mukhtyars from 


practising, legality of— Pleader', meaning of— Revision ` 


—Interference.. ' 

A District Magistrate has no power. in view of 

8. 4 (1) (r) of the Criminal Procedure Code, to. pass a 
general order prohibiting Mukhtyars from practising 
in the Criminal Courts. [p. 57,.col. 1. 
- There i8 no reason why a Mukhtyar, though he 
has no general power. to appear in any Oourt, should 
be debarred from appearing in any proceeding ina 
Bid) Court with the permission of the Court. 
ibi 

An order. prohibiting Mukhtyars from practising 
can be revised by the High Court under ;ss. 435,and 
439 of the Criminal Procedure Code. [p. 56, col. 2.1 

Reg. v. Ramchandra (1), In the matter of the petition 
of Anant Ram.(2) and Ishan Chandra Bhat v. 
Emperor (3), relied on. . 

Criminal, application against an order 


of the District Magistrate, Nasik. 

. Mr. G. N. Thakor (with him Mr, A. A. 
Adarkar), for the Applicant. 

Mr. P..B. Shingne, Government Pieader, 
for the Orown. 

JUDGMENT.—This i is an application 
filed by one: Bajirao Abaji Kulkarni who 
has been practising as a Mukhtyar for 
the last six years since 1921 in the Sin- 
nar Taluka in the Nasik District. It ap- 


pears that the’ Bar Association of Sinnar 
made 4 representation to the District 


l Magistrate of Nasik who passed an order 


that in future the services of Mukhtyars 


should not be employed in criminal or 


other cases dt Sinnar unless the Magistrate 
certifies ünder his own hand that the party 
is too poor to engage the services of a 
qualified Pléader. 

The first question which arises for con- 
sideration in this case is whether this is 
an order of a Oriminal Court which falls 
within ss. 435 and 439° of the Criminal 
Procedure Code. Our attention. has been in- 


. .vited to the precedents of this Court in the 


eases of Tamdnnacharya alias Narsinh Gur- 


_acharya Shiggaon, [(1924) Oriminal Revision 


No. 407 of 1924) and*Reg. v. Ramchandra (1) 
and to the decision of the Allahabad High 
Court in pe ease of In the matter tof the 


a) Rat. Un, Or. 0.1, 


In re BAJIRAO ABAJI KULKARNI. 


petition of Anant Ram (2) in which similar. 
‘ applications were entertained by the High 


10717, O. 1998 


Court, We have decided to 'hear the 
application .on the merita. 

Under s. 340 of the. Criminal Procedure 
Code, an accused person has a right to 
be defended, by.a Pleader. “Pleader” 
defined in the Criminal . Procedure Code, 
s, 4 (1) (r). Under, the old Code. of 1889, 
“Pleader”. included any Mukhtyar or other 
person appointed with the permission of the 


Court to act .in, such proceeding. Sections . 


6, 7 and 10 of the Legal Practitioners Act 
XVIII of 1879, make provision for: the 
issue of a certificate to Mukhtyars. But 
the -Legal Practitioners Actdoes not apply 
to Bombay, and even in. the Provinces. to 
which the Act applied, it was held that 
the Mukhtyars. could not: ‘be given general 
permission to practise, but the Court must 


decide in- each particular. case whether a . 


Mukhtyar should be allowed to. appear. 
See Ishan Chandra Bhat v. Emperor (3) and 
In the matter of. the petition of Anant Ram 
(2. But these decisions are no longer law 
having regard to; the change. in. the ,.de- 
finition, . of “Pleader” by. Act XXXV of 
1923. which may. now render it , unnecessary 
thatMukhtya IS should have gpecial permis- 
sion in each case in the Provinces to which 
the Legal Practitioners Act applies. But ss. 
6,7 and 10 of the Legal Practitioners Act 
do not apply to Bombay and the Bombay 
Pleaders Act, XVII of 1920, does not make 
any provision for issuing any certificate 
to Mukhtyars. There are in the Bombay 
Presidency no Mukhtyars authorized under 


any law for the time being in force to | 


practise in any Coürt within the Presidency. 
The question, therefore, has to be decided 
on the wording of s. 4 (r) of the Criminal 
Procedure Code. 


under the first clause of s.4.(r), that is 
“a Pleader or a Mukhtyar authorized under 
any. law for the time being in force to 
practise. in such Court,” 
that he falls within the words “any other 


‘person appointed with the permission of 
the Court to: act in such proceeding.” 


“It is conceded by Mr. . 
Thakor that the applicant does not fall . 


but he contends. 


is. 


-t 


Having regard to the ruling of tbis Court. 


in Dorabsha Bomanji Dubask v. Emperor 
(4) in which an Hstate Manager was allowed 


S 30 A. 66; 5 A.D. J. 40; A.W. N. (1908711; 7 Cr. 


(3) ) Ind. Cas. 664; 38:0, 488; 15 C. W. N.409; 13 O, . 


“TJ. 635: 12 Or. L. J. 111. 


ont: J. 440; A. I R 1926 Boin, 218. 


93 Ind. Cas- 232; 50.B. 550; 98 Bom. L. R. 1; 87 


“1071. C. 1928 


to appear for an accused in his stead.ànd 
. plead'and do other acts on his. behalf in 


the case against him; we think that a. 


, Mukhtyar would fall within s. 4; cl. (r) of 


the Oriminal Procedure Code, and repre- | 
sent an accused as &' Pleader with the ` 


permission of. the Court in any. proceeding, 
Ifan Estate Manager can be allowed to 
appear on behalf of an accused with the 


permission of the Court there is no reason | 


why a Mukhtyàr, though hé hàs nd general 
power, to appear in any Court, Should be 


debarred from appearing in.any proceed- 


ing in a Criminàl'Oourt with the permis- 


sion of the Court. 


. The matter was. considered récently in 


,Ohambers, and the Circular No. 9216 of 
1927 diated October 17; 1927, is to this 
effect:— 2 

.. It has beer répresented to the High 
Court that in certain Districts. non-qualified 
persons have been allowed ‘generally tö 
practise in all Criminal Ooürts as Mukh- 
tyars. Under s. 4(1) (r) of the. Code öf 
Criminal Procedure à criminal Court cán 
grant permission to an individual to aet 
in a particular proceeding pending before 


it. But the law in this Presidency does | 


not allow Mukhtyars to be given general 
permission to practise in all cases or in all 
Courts. The Honourable the Chief Justice 
and Judges are, therefore, pleased to diréct 


that general permission to appear in 


Criminal Ooürts should not.be givén to v 
any Mukhtyar and thatno Mukhtyar should 


be. allowed to appear in any case.in any 
Court before lie obtains the special per- 
mission of the Magistrate before whoni the 
case is to be Heard to appear in that case 
only."  ... PE HANE 

"The order passed by the District Magis- 
trate in this case is à very general order; 
and he has imposed à condítion. which i8 
E recognised by the Criminal Procedure 

ode. E aaa T 

We would, therefore; set .aside the order 


of the District..Magistrate of) Nasik, and 


direct that the District Magistrate and the. 


Magistrates subordinate to. him shduld 
follow the circular mentioned above; 
ANCA C Rule made absolute. 

A ec ' 


WMPERSE v: SHAIKH USAN; 


u 


l 2 c B. 
BOMBAY HIGH COURT. - 


' ÜgiMINAL APPLIGATION For Revision’ NO: 


. , 155 oF 1927. | 
... . ,, October 19; 1927: .. ^ - 
Present.:—Mr. Justice Patkar and Mr. 


Justice Baker. 


ges 'ÉPMEROR-— PnoizoUTOÉ i 


DEN E LL a a 
SHAIKH USMAN SHAIKH UMAR . 
- . , . ACOUSED. TOP 
Criminal Procedure Code (Act V öf! 1808) as 

amended by.Act .XVIII.of 1928; s 162—A pplication 
.for copy of statement of prosecution witness— Proper 
time for making such application—Proof of statement, 
mode of. I Se EE OEC 
An. ačcused is not eniilléd “ander s.162 of fhe 
Oriminal Procedure Code to a copy of the étatemenit 
made by.a prosécution witness ‘before , the, witness 
on behalf. of the prosecution, who is sought to be 
cross-examined by such statement is in the witness- 
box. The. request has to be made to the Court when 
the witness on behalf ofthe proséeution is under - 
eross-examination.:; [p. 59, col. 1.] xl d. 
Dadan .Gazi v. Emperor (1), In re Peramasami - 
Ragudu (2) and Madari Sikdar v. Emperor (3), relied 
ons- ` , ` 5 E . 
.. The statement by which it is sought tó-contradict 
the, prosecution witness under s..162,, Criminal Prode- 
‘dure Code, must be either proved by the investigating 
officer, or must be admitted by the witness iii his crosg- 
examination, or must be proved iñ 8ome other way 
before itis put to the witness drider 6. 145 of thé Evi- 
dence Act, 1872. [p. 58, col. 2; p..59, col. 1.] | 


, Criminal application against conyictionand 


sentence passed by the Second Olass Magis- ; 
rate at Nandurbar, confirmed in appeal.by 


.&he District . Magistrate, West Khandesh, 


Mr. D. G.Dalvi, for the Accused. : — E 
Mr. P, B.. Shingne, Government Pleader, | 


forthe Crown. 


uno. JSUDGMENT. . , 
Patkar,J.—In this case, the accused, 


. Shaikh Usman Shaikh Umar. was.<tried on 


charges under ss. 277 ‘and 295 of the 
Indian Penal, Code. He. was convicted by 


170. ` S * , NA avy 1 i 
. the Second Class Magistrate, Nandurbar; 
* t Cr 1 e æ 1 ‘ 1 f pA ta AT. Tí. é £FY4 
. and the convictions and sentences have been 


"upheld by tlie Distriet 
Khandeh. |g wt ga 

It appears-that on Deceniber 14; 1926, the 
prosecution  case:- was ` finished, he 
charge was framed,*and after the exam- 


Magistrate, West. 


„ination of the.. accused. the; case was. 


adjourned to December 22, 1926. On De-- 
cember 15, 1926, an application was made 
on behalf of the accused , Tequésting that he 
should bà furnished withéthe copies of the 
' statements of the witnesses on belialf of the 
prosecution undem 5. 162 of the Criminal 
Procedufe Code as he had to cross-examine 


. the witnessés on December 22, 1996, and 


- Stating that he would not bé in a position 


58 | « BMPHROB v, SHAIKH BSMAN, <. 


to cross-examine the witnesses unless the 
"^" gopies were given to him.’ The Police Pro- 


secutor made an endorsement on the appli- 


cation that he objected to the copies being 
granted as there was nothing on the record 


to show that the statements of any of the’ 


witnesses were recorded by the Police. The 
learned Magistrate on December 22, -1926, 
made anorder that under the circumstances 
no copies could be granted. . 

It is urged on behalfof the accused that he 
was entitled to get copies of the statements 
ofthe witnesses on behalf of the prosecu- 
tion under s, 162 of the amended Criminal 
Procedure Code. Under s. 162, no state- 
"ment made by any person to a:Police Officer 
in the course of an investigation or ,any re- 
cord.thereof in the Police diary or otherwise 
orany part. of such statement or record 
shall bs used for any purpose at any in- 
quiry or trial. The first proviso deals with 
the case where witnesses are called for 
the prosecution whose statements have 
been taken down in writing as aforesaid. 
-Under the proviso, the accused has to make 
a request to the Court and the Court . shall 
onthe request ofthe accused referto such 
writing and direct that the accused be fur- 
nished with a copy thereof in order that 
any part of such statement, if duly proved, 
may be used to contradict such witness in 
the manner provided by e. 145 of the Indian 
Evidence Act, 1872. Under the old Crimi- 
nal Procedure Code, the accused was not 
. entitled to obtain a copy of sich statement, 


andit was left to the discretion of the. 


Court, if the Court thought it expedient in 
, the interest of justice, to direct that the ac- 
cused be furnished with copies of the state- 
ments. Under the second proviso to s. 162, 
if the Court is of opinion that any part of 
such statement is not relevant to the subject- 
matter of the inquiry or trial or that its 
disclosure to the accused isnot essential in 
the interest of justice and is inexpedient in 
the public interests, the Court shall record 
such an opinion and exclude such part 
from the copy of the séatement furnished to 
the accused. Under the new-Criminal Pro- 
' cedure Code, subjectto proviso 2, the ac- 
cused is entitled to a copy of the statement 


under s. 162 for the purpose of contradict- ' 


ing the DIL an witness in the manner 
-provided bys.145. | >- | 

Theimportant question is as to ,the point 

of time when the accuse@is entitled to makg 

. ' his. request under the first proviso to s. 162. 

- E think that the application.to get a copy of 


- 


^o 


- 


previously recorded statment, appears in 
the witness-box. ' That view was taken, be- 
fore the amendment, in the caso of Dadan 
Gazi v. Emperor (1), and there is nothing in 


, the amended Code to show that the accused 
is entitled to a copy of the statement at . 
any time before the witness appears in the. : 
box. The reference in the first proviso to : 


s. 145 points to the time when the request 
is to be made. The time when such 
request is ‘to be made'is when the 


witness is sought to be cross-examined. - 
and the statement, if duly proved, is to be . 


used to contradict such witness under s. 
145 of the Indian Evidence Act.: .This view 


was taken by the Madras High Court in’ - 


In re Peramasami Ragudu (2), where it was 
held that the accused is not entitled to co- 


pies of the statements made by proseeution : 


witnesses at the Police investigation before 


their cross-examination is opened.- The - 


same view is accepted’ by the Oaleutta High 
Court in the case of Madari Sikdar v. Em- 


peror (3), where it was held that under the.. : 
first proviso to s..162 the accused was én- - 
titled to be furnished with a copy of such ` 


statement only afterthe witness had been 
examined. by the. prosecution and his 


cross-examination ‘had laid a foundation `. 


for the suggestion that this evidence in 
Court was contradicted ‘by 
statement recorded under: s. 161 of the 
Code and not at any antecedent stage 
of the inquiry or trial. The words “if 
duly proved” 


dence straightway, but the offiver before 
whom the statement was made should ordi- 
narily be examined as to any alleged 
statement that is relied upon -by the accused 
for the purpose of contradicting the witness: 
Vithu Balu. Kharat v. Emperor (4). 


the witness in his cross examination, or 
must be proved in some other way before it 
T - . : 


(1) 33 O. 1023; 10 C. W- N. 890; 4 Cr. L. J. 79. 


(2) 91 Ind. Cas 532; 27 Or, L. J. 100; 22 L. W, 784;- 


A. I. R. 1926 Mad. 183. | |. 
(3) 102 Ind. Cas.550; 54 C. 307; A. I. R. 1927 Cal, 
514; 28 Cr. L. J. 582; 8 A. I. Or. R. 112. 


(4) 83 Ind. Cas. 1007; 26 Bom. L. R,965at p. 967; A, . 


I. R. 1924 Bom. 510; 26 Or. L. J. 223, 


1071.0.1928 : 
the statement must. be made at the timd’ 


when the prósecution witness, whom it is - 
desired to cross-examine by reference to his . 


the previous “ 


indicate that ‘the record ^ 
of the statement cannot be admitted in evi- . 


The” 
statement by which itis sought to con- . 
tradict the prosecution witness.unders, 162' 
must, therefore, be either proved by the. in- 
vestigating officer, or must be admitted by | 


\ 


y 


t 
! 
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is put to the witness under s. 145 of the 


Indian Evidence Act, 1872. | 
Though Lam not prepared to hold that 

the cross-examination must lay a' founda- 

tion for the suggestion that the evidence 


given by the witness before the Court is. 


contradicted by the statement recorded 
under :s. 162 of the Criminal Procedure 
Gode before the accused. is entitled to re- 
quéstthe Judge to refer to the writing and 
grant him a copy, ÍI think that the ‘accused 
is not entitled to a copy of the statement 
before the witness on behalf of the prosecu- 
tion, who is sought to be cross-examined by 
such statement, is in the witness-box, and 
thatthe request has to be made to the Court 
when the witness on behalfof the prosection‘is 
under cross-examination. In this case, some 
of the witnesses- on- behalf of the 


prosecution have not at all been cross-, 


examined, and thé request was not made 
when the witnesses were in the witness-box 
for cross-examination, but the application 
was made some time before the case was 
- fixed for hearing and cross-examination of 
the witnesses. I think the application made 
on behalf of the accused on December 15, 
1926, was misconceived, and that the accus- 
ed was not entitled to copies of thé state- 
ments under s. 162 on the application made 
on December 15, 1926. I cannot, therefore, 


say that the learned Magistrate committed: 
any error in declining to furnish the ac-. 


| 


cused with the copies at that stage. | 


It appears from the remark made ‘by the. 


learned District Magistrate on appeal 
that he was not aware that the applica- 
tion of the accused to get copies of the de- 
positions of witnesses was on the record. 


But, as I have‘said above, the applieation. 


. was premature. | 
. I think, therefore, that the refusal, of the 


Magistrate to give copies of the statements 


before the prosecution witnesses were ih 
the box for the purpose of cross-examina- 
tion is not, in my opinion, illegal. 

Wé have sent for the statements of wit- 
nesses recorded during the Police investi- 
gation under s. 161 of the Criminal Proce- 
dure Code, and on: perusing them we are 
satisfied that they do not contain: anything 
favourable to the accused, and that the ac- 


cused is not in any way prejudieed in this: 


case. 
We would, therefore, dischage the .Rule. 


Baker, J.—The applicant, in this case, 
was convicted by the Second Class Magis-' 


EMPHBOR D, BHATKA USMAN,” °- 


59° 
the Indian Penal Code, for fouling the’ 
water of a publie reservior and s. 295 of the 
Indian. Penal Code, for injury to or defiling ` 
a place of worship with intent to insult the 


religion of any class, and was sentenced - to 
a fine of Rs. 25, in default to undergo 


‘fifteen days’ rigorous imprisonment under 


s. 277 and a fine of Rs., 60 in default to 
undergo rigorous imprisonment for one ' 
month under s, 285. The conviction and 


“sentence were confirmed in appeal by the 


Distriet Magistrate, West Khandesh. 
The applieant applies in revision on the 


.ground that he was not furnished with a 
.copy of the statements of witnesses before 


the Poliee under s; 162 of the Criminal 
Procedure. Code. After the charge, the 
accused was asked if he wished to cross-ex- 
amine the prosecution witnesses, and he 
stated, on December 15, 1926, that he want- 
ed to do so. The case was adjourn- 
ed to December 22, and on December15 he ~ 
presented an application , asking for copies 
of statements to the Police.. The .Police 
Prosecutor objected to the statements being, 
given on: the ground that there was so far no- 
thing on the record to show that any state- 
ments had been made. The Magistraterefused, 
copies of the statements, and the prosecution 
witnesses were not cross-examined with the 
exception of (Ex. 1), the complainant, and 
(Ex.7). -This point was raised in appeal, 
and overruled. The statement in the Ap-, 
pellate Court’s judgment that there is no- 


thing on the record to show that such an ap- 


plication was made.appears to be incorrect. 


‘The ease raises an important point of law, 


viz., the right of the accused to get a copy.. 
ofthe statements under s. 162 of the Ori- 
minal Procedure Code as amended by Act 
XVIII of 1923. There does not appear to. 
be any direct ruling on the point since the 
amendment. Itisto be noted that while, 
the amendment of s. 162 is in faveur of the 
accused, the section lays down certain for- 
malities which must be observed, and it is. 
not the case, as appears to be generally: 
supposed, that the. #mended section gives , 


“the right to the accused to demand copies of 
the statements made by the prosecution wit- 


nesses to the Police until the formalities. 
laid down by the section have been compli- 
ed with. The section says :—_ 

* When any witness is called for the pro- . 
secution ein such ,inquiry or trial whose 
statemerft has been reduced into writing as _ 
aforesaid, the Court shall on the request of. 


trate, Nandurbar, of offences under s.277 of: the accused, refer to -such writing and. 


D 
1 
1 


e 

BO 
direct that the accused be furnished with 
‘a copy thereof in order that any part of such 
statement, if duly proved, may be used to 
contradict such witness in the manner pro- 
vided by s..145 of the Indian Evidence 
Act, 1872. When any part of such state- 
ment is so used, any- part thereof may also 
be used in the: re-examination of such wit- 
` ness, but for the purpose only of explaining 
any matter referred to in his cross-examina- 


n. S -— 
c Provided; further, that, if the Court is 
of opinion that any part of any such state- 
mentis not.relevant to the subject-matter of 
thé inquiry or trial, or thatsits disclosure to 
the accused is not essentialinthe interests of 
justice and is inexpedient in the public 
interests; it shall record such opinion. (but 
not the reasons therefor) and shall exclude 
such part from the copy of the statement 
furnished to the accused.” 

This latter proviso appears frequently to 
be overlooked, and reading the section as a 
whole it is clear that the grant of copies as 
a matter of course without the Court first 
referring to the statements with the object 
of excluding any portion which it.considers 
irrelevant to the subject-matter of the trial, 
or any portion whose disclosure is not - es- 
sential in the interests, of justice and is 
inexpedient in the public interests, is not 
a compliancé with the section as it stands 
and isin disregard of its provisions. It 
may, therefore, be laid down that the accus- 
ed is not entitled; as a matter of course, to 
a copy of the statements, unless the Court 
has previously referreds to them and has 
exercised its discretion in the light of the 
sécond proviso to the section. It has been 
held in the ease of In. re Peramasami Ra- 
gudu (2), which was followed by the Cal- 
cutta High, Court in Madari Sikdar v. Em. 
peror (3) that the proper time at which an 
application under s. 162 should be .made is 
when the cross-examination of the pro- 
seeution witnesses peommences It must, 
therefore, bé held that in the present 
cise the applicatione made on behalf 
of the accused before the cross examina- 

tion of the witnesses had commenced 
i8 riot a compliance with s. 162, and that, 
strictly speaking; the Court was justified in 
refusing it. But; had the accused, after the 
eross-examination commenced, made an ap- 
plication asking the Court to refer go the 


 gfatements and to direct “that the eccusede 


- befurüished with a copy thereof for the 
‘ ‘purpose of contradicting the witnesses, the 


NARAYAN BALAJT BANDIVDEKAR v. GOVIND SAKHARAM NI#KAR. 107 I. O. 1928 - 


Court would have been bound to comply 
with the request.. In the present case, it 
does not appear from the’ record whether 
any :of the witnesses had been examined by 
the Police and the learned Government 
Pleader hashad no instructions on the point 
and was unable to state definitely, whether 
the witnesses were examined or not. We 
have: aceordingly found it necessary to.di- 
reet him to obtain information on the point 
from the Police. - 
The statements have now been receiv- 
ed and do not contain anything which. 
would affect the cross-examination; nor 
has: the accused been prejudiced by their © 
non-produetion. The Rule will, therefore, 
be discharged. | "EC 
A. NLA, Rule discharged. 


BOMBAY HIGH COURT. 
SgOoND Orvrir. APPEAL No. 841 oF 1923; 
August 17, 1927.. : 
Present:—Sir Amberson Marten, 'KT., 
. Chief Justice, and Mr. Justice Crump. 
NARAYAN BALAJI BANDIVDEKAR— 
PLiINTIFÉ—ÁPPELLANT 


» VETSUS . 

- GOVIND SAKHARAM NIMKAR 

AND OTHERS—DEFSNDANTS— RESPONDENTS. 
Limitation Act (XIV of 1859), s. 1, cl. 15— Limitation 
Act (IX of. 1871), s. 29—Limitation Acts (XV of 1877 
and IX of 1908),.s. 19—Acknowledgment by manager 
of joint family, validity of—Hight to sue for re- 
Renan barred under Act of 1859—Revival by later 

cts. . l , . 

The plaintiffs great-grandfather mortgaged to the 
defendant's predecessor-in-interest certain property 
in 1807. In 1960, the mortgagee's son who was the 
manager of the joirit family at that time acknowledged 
this mortgage in a sub-mortgage executed by him. The 
plaintiff sued for redemption in 1920: . | T 

Held, (1) that the acknowledgment of 1860 was 
nota valid one inasmuch as the manager of a joint 
family could not bind the family by an acknowledg- 
men under the Limitation Act of 1859; (p: 62, col, 


Bhogilal v. Amritlal (1), followed. | 

(2) that the suit for redemption became barred in 
1868 and the mortgagor's rights were extinguished. 
under the provisions of s. 29 ofthe Limitation Act of 
1871; [ibid] E 

Fatimatulnissa Begum v. Sundar Das (4), fol- 
lowed. hom 

(3) that the rights were not in any way revived, by 
the Limitation Acts of 1877 and 1908 and that the 
plaintiff's suit for redemption could Bot be maintained. : 
[p. 63, eol. 2.] ' Ki 


Second appeal from the decision of the Dis- 


trict Judge, Ratnagiri; in Appeal No: 97 of' - 


1922, reversing the decree of the First. 
Class Subordinate Judge at Ratnagiri, in 
Civil Suit No. 84 of 1920. d "^ 


1071-6. 1928 xiniza SABATI BANDAR V. soy nib. sc pt ratu 61 


Messrs. Y. N. Nadkarni (with him Mr. 
D. S. Varde), forthe Appellant. . 
Messrs. V. B. Virkar and G, B. Chitale, 
for the Respondent. 
JUDGMENT. : s 
Crump, J.—The plaintiff in this action 
sued to redeem a mortgage of the year 


1807. The first Court held that the suit. 


was within time. The suit was filed on 
June 18, 1920, that is to say, 113 years 
after the date of the mortgage. “But the 


trial Court held that, by reason of a certain ` 


acknowledgment of June 27, 1860, the suit, 
being within sixty years fromthe date of 


that acknowledgment, was not time-barred. - 


Ihe lower Appellate Court took a different 
view, and held that the acknowledgment 
in question was ineffectual to give a fresh 
sfarting point of limitation inasmuch as it 


was not signed by a person who could. 


give an effectual acknowledgment having 
regard tocl. 15 of s..1 of Aet XIV of 1859 
which was in force at that date: A 

The question which we have to determine 
is which of these two views is correct. 
The mortgagee under the mortgage of 1807 
was one Bachaji,and though the facts are 
not very clearly ascertained, it appears 
that in 1860 the family consisted of Sakha- 
ram, thé'son ‘of Bachaji, and possibly his 
eldest ‘son the lst” defendant, and also 
Moreshwar, the ŝon of Bachaji's brother. 
The acknowledgment fon which reliance 
is placed is signed by Sakharam. It'is 
contained in “a sub-mortgage toa third 
party, and in the eourse of the document, 
the following passage occurs : ‘ We mort- 
gage to you the same fourth takshim of 


the whole village of Mouje Karade which: 


we hold’ under mortgage.” It has been 


found from other documents that the. 


mortgage alluded to in these words is the 
mortgage of 1807., Therefore, we must 
consider the effect of this acknowledgment 
by Sakharam in the year 1860.. It appears 
to have been found that Sakharem was 


the manager of the joint family, and though . 


it is rather difficult to feel entirely satisfi- 
ed ‘with the finding upon that point which 
rests on grounds which are somewhat con- 
jectural, still wetake that to be so for the 
purposes of the present appeal. ` E 


 Türning théh to the Act of 1859, which 


was in force at this date, there will be . 


found in cl. 15 a reference to: acknowledg- 
ments in the following words “if in the 


meantime &n' acknowlédgment of the’ title. 
of the. mortgagor, or of his right of re- 


1 4 


demption, shall have been given: in writing 


signed by, the...mortgagee ‘or some person 


claiming under him, (a period of 60 years) 
from the datéof such acknowledgment in’ 
writing.” Therefore, we have to decide . 
whether Sakharam wassuch a person as 
would: come within these words. “Now that 


| Very point came before this Court in Bhogi- 
lal v. Amritlal (1), with reference to Art. 148 


of thé Indian Limitation Act of 1871, where 
practically the same form‘ of words “aré 
used. ' The- facts there “were that one 


Jagjivandas was the ‘manager of ‘a joint 


Hindu firm, and also the manager of ‘the 
joint family estate, and the ‘question be- 
fore the High Court was whether ai ac- 
knowlédgmént by Jagjivandas ‘satisfied the 
requirements: of cl.”*15 of"s.^lof Act’ XIV 
of 1859, or" Art. 148 of Act IX of 1871. - 
It was held that it did not.’ The decision 
was baséd upon theview that Jagjivandas 
in that ease might have been régarded as 
ah agent, but that an acknowledgnient by 
an agent was not sufficient for the pó rposes 
of the law in force at that date, | ©- °°’ 
, In the same volume, is another decision 
of this High Court, Bhaskér'Tatya’ Shet™ v, 
Vijalal Nathu “(2), im which’ the validity 


ofan acknowledgment by the ‘manage? of 


a joint Hindu family was considered with 
reference to's. 19 of the Indian Limitation 
Act XV of 1877. It may "be ` remarked - 


here that it was in s. 19 of the’ Act of 


1877 that an agent was introduced for the 
first time asa person competent to give 
an acknowledgment for the purpose of 
giving rise to a fresh, starting point for 
limitation. Upon that point, the High Court 
held’ that the manager of a joint Hindu 
family could, for the purposes’ of s. 19 
of the Indian Limitation Act of 1877, give 
a valid acknowledgment, and they base 
their decision upon thisthat the manager 
must ordinarily be held to De an‘ agent 
duly authorised in this behalf within the. 
meaning of s. 19. DM CE ML. 
- Those two decisions bring out very clears, 
ly the views of thig High Oourtas to thé 
provisions öf the law in the^AGt of 1859: 
and ‘the Act of 1871 as compared with the 


. provisions of the law in the ~ Act’ of: 18777 


The effect" of the two decisions "together id 
plainly'this: that the “manager of `a ‘joing 
Hindu family should bê Tégürded as an 
agent, and, therefore, a person “who ‘could’ 


* (1) 17 B*173; 9 Ind. Dec. (N. 8.) 118. ^: 
(2) 17 B. 312; 9 Ind, Des, (N. 8) 888, - 


i 
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‘give an acknowledgment for the: purposes 


of the latter Act, but though he is an agent, 
he cannot give an acknowledgment for the 
purposes of the former Act, because the 
former Aet does not provide for an ac- 


` knowledgment by an agent. It has been 


conceded before us that the earlier of 
these two decisions has never been over- 
ruled, and the only criticism offered upon 
it is that it is in some way inconsistent 
with the decision of their Lordships of 
the Privy Council in Annamalai Chetty v. 
Murugasa Chetty (3). The point before the 
Privy Council there was not whether 
there was a good acknowledgment for the 
purposes of limitation, but whether the 
‘manager of a joint family was a person 
ón whom proper service could be effected 
for the purposes of s. 17 of the Code ‘of 
Civil Procedure of 1882. Their Lordships 
say with -reference to the relation between 


‘the manager of joint family property and 


the agent of the members of the family 
(page 2284) : 

“©The relation of such persons is not 
that of principal or agent, or of partners; 
it is much more like that of trustee and 
cestui que trust.” 


. But how that decision on an entirely 
different point can be invoked as casting 


‘any serious’ doubt upon -the decision in 


 Bhogilal v. Amritlal (1) is, in my opinion, 


difficult to understand. It was further 
suggested that in Bhogilal’s case (1) the 
Court had to deal with the manager of a 
Hindu family firm, and that in some re- 
spects for the present purpose the manager 
ofajoint family firm stands upon a differ- 
ent footing fromthe manager of a joint 
Hindu family. We are, however, unable 
to see any substantial difference so far as 
the present purpose is concerned, No 
doubt the manager ofa joint family firm 
is not in all respects identical with the 
manager of a joint Hindu family. Butin 
Bhogilal v., Amritlal (1), it is relevant to 
observe thatJagjivan held both capacities, 


and the Court says (page 1761) :— 
—- *Jagjivan was then manager of the 


mortgagee firm for and on behalf of the 


Hindu family to which the firm belonged, 


and-was not sole owner thereof, but like. 


the present defendant only one of’ several 


go-parceners.” ; 
cl 30 T. A. 220; 5 Bom. L. R. 494; 26 M. 547 O. W7 
N. 154; 13 M. L. J. 287; 8 Sar. P, O. J. 5236(P. O).. & 
^ *Page of 30 I. A.—|Ed.] 
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Nothing really turned: upon the distinc- 
tion now sought to be made, norare we 
able to see that that distinction in any way 
detracts from the value of the authority 
in question for the purpose of the present 
case. It follows then that the acknow- 
ledgment of 1860 was not such an acknow- 
ledgment as was required by Act XIV of 
1859 which was then in force. It is, there- 
fore, further clear that had a “suit for 
redemption been broughtin the year 1868, 
that suit would have been barred. In 
other words, the mortgagors allowed the : 
time ‘within which they could sue for re- 
demption to expire. | 

We have next-to consider the effect of 
that inaction on their part upon their 
right to redeem. Upon this point a refer- 
ence may be made to the judgment of their 
Lordships of the Privy Council in Fatima- 
tulnissa Begum v. Sundar Das (4). Their 
Lordships were there dealing with a mort-. 
gage anda suit to redeem. . That mort: 
gage was in the year 1788, and, therefore, . 
the suit to redeem became barred in 1848 — 


. unless in the meantime the required ac- 


knowledgment was given. “ Their Lordships 
say at page 1010* of the report:—.  ' | 

“The Act of 1871 -provided the same 
limits oftime for suits of this kind, and 
it added the providion (s. 29) that at the. 
expiration of the period thereby limited to 
any person forinstituting a suit for the 
possession of any land his right to such 
land shall be extinguished. The period 
thereby limited in the case of this mortgage , 
was the 17th October, 1848, and the title of 
the mortgagors was extinguished on that 
day unless they can show a previous ac- 
knowledgment in writing.” 

Now an acknowledgment which is inef- 
fectual for the purpose of the law is no ac. 
knowledgment at all, and; therefore, pre- 
cisely, as in the case before. their Lord» 
ships of the Privy Council, the effect of s. 29 
of the Act of 1871, in the present case 
would be to extinguish the rights of the 
mortgagors. That would appear to put 
an end to the present action, unless it 
can be shown that in some way or. other 
those rights have been: revived by some- 
thing that has taken place,after the year 
1868.: Clearly the Act of 1871 did not 
revive those rights but. rather extinguished 
them. The Act of 1877 specifically providesin: 
- (4) 27 O: 1004; 271. A: 103; 4 O.. W., N. 565; 7 Sar. 
P. Q. J. 718; 14 Ind. Dee. (x. 8.) 657 (P. O.). REA 
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s. 2 that “all references to the Indian Limita- 


tion Act, 1871, shall be read as if made to this ` 


Act; and nothing hereinor in that Act 


contained shall be deemed to affect any 


title acquired, or to revive any right to 
sue barred, under that Act or under any 
enactment thereby repealed.” 

This is not merely a case of reviving a 
right to sue barred under the provisions 
of the Act. It is a case of reviving aright 
which has become , extinguished by the 
operation of law. The word “ extinguish- 
ed“ is a very strong word—almost as 
strong a word as could be used, and nothing 
has been shown to us which can be 
invoked as an authority for holding that 
the right extinguished has been in any 
way revived. Much reliance was placed up- 
on the decision of the Privy Council in 


r 


nt 
3 
1 


the failure of the mortgagees-to sue within 


Sixty years from the date of the mortgage 


or sixty years from the date of the ac- 
knowledgment. The grounds on which 


‘they base their judgment were sufficient. 


for the decision of the appeal before them, 


_ and, therefore, that casé- cannot be cited 


as anauthority with reference to the opera- 


tion of s. 29 of the Act of 1871 on the rights 
14 


of these mortgagors. | 

It is not necessary in this view of-the 
case to consider the decision in Mahómad , 
Mehdi Faya Tharia v. Sakinabai (6), which: 
lays down that a right to sue ence lost can-. 
not be revived: by the enactment of sub- 
sequent: Act of Limitation—a principle 
which is also expressed in the judgment of 
the Privy Council in’ Mohesh Narain. 
Munshi v. Taruck Nath Moitra (7). The 


Soni Ram v. Kanhaiya Lal (5). It is argued 
that here, asin that case, we must apply 
to this suit the Indian Limitation Act of 
1908. That may be conceded, and the 
Article applicable is, no doubt, Art. 148 of 
that Act. But that does not touch the real 
point which, as I-have said, is whether 
the extinguished right can be revived. 
Now in that case their Lordships of the 
Privy Council were considering a mort- 
gage of 1842, the period of limitation for 


pecise point which we have here did not. 
come up for consideration in those cases.. ` 
The real point -here is that the acknowledg-. 
ment of 1860 was not a valid acknowledg-- 
ment forthe purpcses of the Act, of 185y,. 
and, therefore, must be regarded as no 
acknowledgment at all, sind the rights of: 
the mortgagors were, therefore, extinguish-. 
ed in 1868 or thereabouts and nothing has 
-occurred which can be held to revive them.. 
"Therefore, the decision of the Court be- 


that mortgage expired in 1909, and' it 


was not barred when the Act of 1877 came , 


therefore, it was not 
touched by s. 2 ofthat Act. Their Lord- 


into ‘force, and, 


Ships say that the case must be approached 
from the stand-point ofthe Act.of 1908, 


There were certain acknowledgments round , 


about the year 1866, and with reference 


40 those acknowledgments. their Lordships. 
say that (page 236*) “an acknowledgment of 


liability only extends the period of limita- 
tion within which, a suit must be brought 
and does not confer title, and is not a 
‘thing done’ within the meaning of s. 6 of 
the General Olauses Act.” The case - was 
heard ex parte, and though their Lordships 


took that view they held in effect that the. 
acknowledgment on which reliance was 


placed was not an effectual acknowledg- 
ment, and that, therefore, the suit was. 
time-barred, They did not consider, nor 
was it necessary for them to consider, whe- 
ther the right had been extinguished by 


' (b) 19 Ind. Cas. 291; 35 A. 227; 15 Bom. L; R. 489; 


13 M. L. T. 437; 17 O. W.N. 605; 11 A. L.-J. 3897 


(1913) M. W. N. 470; 17 C. L. J. 488; 25 ML. J; 181; 
40 I. A. 14 (P. Q) -- — 
i *Page of 35 A.—[Ed.] 





“with acknowledgment- by 


low appears tobe correct-and the appeal 


` 


must be dismissed with costs. , í 


Marten, .C. J.—I agree. On" the- 
points of law I would hold that the effect. 
of s. 29 of the Act of 1871 was to-extingu- 
ish the plaintiffs right to possession of 
the land, becausesixty years had expired’ 
from the date of the. mortgage, and under 
the law then in force there had been no 
valid acknowledgment, and that in particu-. 
lar the alleged acknowledgment, Ex. 77, in 
1860 was insufficient for that purpose. 
The fact that there was a subsequent Act 
in 1877 which altered the clauses dealing. 
an agent, is to 
my mind immaterial, because there are’ 
words in the later Act, either the general 
Actor otherwise, which prevent rights 
which have been once extinguished from 
being revived. Nn 


The right to sue then having been barred ` 


‘by the Actof 1859, and the right to the, 
lànd itself having been extfnguished, in my. 


Ld 
6 6 - 


i 8) 17 Ind. Uas. 629; 37 B. 393; 14 Bom: L, R. 906, < 


QU) 20 I. A. 30.at p. 38; 20 O. 487; 6 Sar; P; O. J; 2611 ~ 


17 Ind, Juř. 164; 10 Ind, Dec. (x, 8.) 330 (P. 0.) 


gage of 1807 


question left as- to W 
. im. Bait | ai. à Gorered by. the mortgage ' in. 
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judgment the plaintiff; is not entitled to sue 
for redemption’ atid possession of the land 
in the year 1920. A. somewhat similar pro- 
vision as to extinguishment will be found 
in the English. Limitation Acts. There too 
a title oncé extinguished ` by limitation 
cannot be revived by a subsequent ac- 
knowledgment. (See Halsbury's Laws of 
England, Vol. XIX, page 155.) 

Then on the second point of law as to 
whether this acknowledgment. of 1826 was 
given' by” the “mortgages or some person 
claiming under him; in ‘my judgment, the 
decision in Bhogilal < v. Amritlal (1) of Mr. 
Justice Jardine and Mr. Justice Telang is 
binding on us: That decision decided that on 
the construction of that particular Act, viz., 
the Act of'1859, the manager of'a joint 
Hindu family firm was not-a person claim- 
ing under a mortgagee within the meaning: 
of that “Act. “That” decision has not been 
dissented from or questioned in this ‘Court, . 
and, therefore, I do not think ^it is for 
us, sitting. as a Division Bench, to question 
it now. $ 

1 have only some general observations 
to make. This case is an apt ‘illustration 
of the possibilities of litigation’ in India 
that are ‘caused ` by this éxcessive period 
of sixty years being’ allowed for limitation 
in the case of mortgages. I doubt ‘whether. 
in any civilised country in the world'à law 
suit of the present nature’ would be 
possible, Iv would be quite impossible in 
England. The ‘parties’ begin’ first of all- 
with along discussion as to whether the 
plaintiff 1s an agricilturist.’ Then there is 
another issue a8 to whether the old mort- 
is proved. Then ‘there is 
another long ` discussion whether the family 
was ‘jJoint- or separate in 1860; Then’ ‘there 
is ‘a further point—and | animportant point 
whether Sakharam was then the manager 
or not. ^ That was átone time is some doubt. 
There is’ another ` point, viz; Does this 


acknowledgment of 1860 clearly refer to the 


mortgage -of 1807. The acknowledgment 
only says that the sub- “mortgagor holds the 
land’ under a mortgage. "NO express re- 
ference is "made to the mortgage of 1807. 


Onée’ ‘more’ we go on presumption or in- 
' ference. 


Then, when the learned ‘trial 
Judge has" given judgment ' on all these - 
disputed ‘points, xe A the two main 
points of law? which my brother Crump . 
has just dealt with, there is even yeta 

ether althe lands 


F 


— 
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question. “So an inquiry thas béen ordered - 


as to the identity of some of the lands. 
Then to ‘complete the story, my brother 
Crump at the end of Counsel's arguments 
"Are" you quite satisfied that even 
now the suitis within time?” In fact the 


plaintiff has left it almost tothe last possible .. 
The plaint itself was presented on 
June 18, 1920.' IT have had that date. 
checked by thé translator and the sheristé-. 
dar, and I understand Counsel " agree on. 


date. 


that date. But when" we come to check 
the date of the acknowledgment, which 
was stated in the judgments ‘of the lower 
Courts” to bé June 27, 1860, our interpreter 


now tells us the real date i is May 24, 1860. ' 
then the 

We ` 
: haye accordingly thought it right to send 
for the Chief Translator, . to see whether 
the date given by the Court Translator isi, 


If that latter date is ` correct, 


suit is in'any évént ` out of time. 


correct. I wil only add that all these 


things show the difficultiés and ambigui- . 


ties that ' arise jn certain classes of Hindu 
litigation, ` ‘nore ‘especially where ` there is 
æ joint’ Hindi family. They also show 
partly why some | of' these suits’ ‘drag on 
for ‘years and yéars, and’ why" "a law suit 
of this type is '& ‘cursé to the people 
of India. -If the ‘Legislature 


down the period’ of sixty years “to some- 


thing like’ ‘twenty years I have no doubt, : 
speaking ` “for myself, that benefits would. 


result from it. 
We have “now called on the Chief Trans- 
lator, and he’ confirins ` what the orig inal 


interpretor told us, viz., that thé ‘true atè 


of Ex. 77.18: May 24, ' 1860, and not 


June 


27,1860. 'Couxisel for the ‘appellant i is ‘not, 


able to dispute that.” 


' "Under ‘these circumstances. on that find- 


ing the suit must id any eyent fail “But 
our prior "judgments rieyerthelsss stand. 
It might possibly | ‘be contended that sitting 
here in second appeal, “we are bound by 
the findings "of fact, ana that both Courts 
below “have given ‘the “date 88 being June 
27; 1860, and that no point as to a different 
date hás“ arisen in the: Ooürta below. My 


brother Orump “also mentions’ that: ib i8- 


conceivable that if the date” expiréd i in the" 

vacation, ` the plèintif "might" have had “ 

some few extra days to file his plaint, viz., 

at the beginning of term. "Büt^to aècertain 

Courts we-should dave. to > enquire of the lower 
ourts, °.. - 


aN. A, - Dele | Appeal dismissed, 


would: cut 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL OIvin JURISBICTION 
No. 82 or 1997. ; 
- August 25, 1927. 
Present :—Sir George Claus Rankin, KT., 
Chief Justice, and Mr. Justice Mitter. 
SALAM OHAND KANAYRAM— 
l PLAINTIFF—APPELLANT ` 
i VETSUS 


JOOGUL KISHORE RAMDEO— 
DEFENDaNT—HRESFONDENT. 

Civil Procedure Code (Act V of 1908), ss. 86, 186, 
O. XXXIX, r. 8—Appointment of Receiver by Original 
Side of High Court—Refusal to hand over books to 
Heceiver—Contempt of Court —Jurisdiction of Judge of 
Qriginal Side to send warrant of arrest. for execution to 
District Judge—Proper procedure—Application for 
injunction—Appointment of Receiver, whether operates 
as injunction. - 

An application was made to a Judge on the 
Original Sida of tha High Oourt of Oalcutta for an 
order directing the District Judge of Nadia to 
erube a warrant of arrest of a parson who was 
guilty of contempt of Court in not having handed 
over cartain articles to a Receiver appointed by the 
Oourt. The application was refused arid whe petitioner 
appealed : 

Held, (dismissing the appeal) that although the 
High Court in its Appellate Side could make such 
an orderas was asked for, it was extremely doubtful 
whether it could do so on its Original Side, 
and that it was eminently desirable that the peti- 
tioner should procsed regularly under the Code so 
far as possible by asking for an injunction in express 
terms, in which case 8.136 of the Civil Procedure 
Oods could be applied and the High Court would have 
statutory power to make the kind of order sought for. 
[p. 68, col. 2. | 

The appointment of a Receiver so far as regards 
parbies bound by the order operates against them as 
an injunction. It is an injunction necessarily against 
interference with the Oourt's Receiver whether by 
withholding possession of property or otherwise. [p. 
66, col. 1.] 

Appeal against an order of Mr. Justice 
Gregory, dated the loth of June, 1927, 
passed in the exercise of Original ~Civil 
Jurisdiction. à 

Mr. 5. N. Banerji, for the Appellant. 


JUDGMENT. 

Rankin, C. J.—In this case an order 
was made on the 26th of August, 1925, 
appointing a Receiver and directing that 
the defendant firm do make over to 
the Receiver the books of aszcount of 
their firm for a certain year and the 
hatchittas standing in the benami name 
cf one Ramdeo’s brother Baijnath Motilal 
aud those executed by various debtors 
of the defendant firm in acknowledgment 
of their debts. It was further ordered 
that the defendant firm də mak» over 
to thej Receiver or to this Court t» ba 
placed to the credit of the suit all m229y8 
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realised by them in contravention of a 
certain order. By another order made 01 
the 5th of July, 1926, it was ordered 
that the Official Receiver be appointed 
Receiver in the suit under the order 
already mentioned and that the said 
Receiver do stand committed to the cus- 


` tody of the Superintendent of the Pre- 


sidency Jail for contempt of Court for. 
having failed to make over to the said 
Receiver the hatchittas mentioned in para. 
22 of the said petition and that a warrant 


do issue directed to the Sheriff of 
Calcutta and to the Superintendent of 
the Presidency Jail commanding the 


. Sheriff to arrest the said Ramdeo wherever 


local 
Court 


he may be found within~the 
limits of the jurisdiction of this 
and to convey him to the said Jail. 
"It appears that Ramdeo was not with- 
in the limits of the Ordinary Civil Juris- 
diction of the Court but was residing 
and staying within the District of Nadia 
in this Province. Accordingly the warrant 
directed to the Sheriff failed to take 
effect. In consequence of this the ap- 
lication which is now -before us was 
aunened on the 3ləst of March, 1927, 
and it asks the learned Judge on the 
Original Side for an order directing the 
District Judge of Nadia to execute the 
said warrant, seize the person of the 
defendant wherever found within thesaid 
District and convey it to the Sheriff of 
Calcutta to be by him conveyed over to 
the Superintendent of the Presidency 
Jail. The- learned Judge, Mr. Justice 
Gregory, dismissed this application not 
being satisfied that he had any jurisdic. : 
tion to make such an order. It would 
appear from the minutes of the proceed- 
ings before him that s. 136 ofthe Civil 
Procedure Uode was relied upon by the 
applicants and. that the applicants also 
claimed to be entitled to the exercise of 
the inherent powers of the Court and 
also to powers under s, 15l.of the Code. 
Section 36 of the Pivil Procedure Code was 
also referred to. 
Mr. S. N, Banérji has 
this appeal that ss. 36 and 136 must 
between them cover this case. It is. 
necessary, therefore, to observe that any 
order for arrest for* contempt of Court 
committed by breach of an injunction or 
by "igiance ofethe Court's Receiver may 
be regarded in the High Oourtin differ- 
ent ways. In so farjas the orderia maj 


argued upon 


e 

68 - 
under a provision of the Code that is 
another thing. Viewed merely as an 
order in the exercise of the Court's in- 
herent jurisdiction to punish for contempt, 
I am not of opinion that it is made out 
that any such order as is here asked 
for can be made by this Court. There 
can be no doubt as it seems to me that 
for the purposes of execution of decrees 
and orders the Ordinary Original Juris- 
diction is confined within the local limits 
of Oalcutta. The question of the Court's 
power derived from the old Supreme 
Oourt to arrest for contempt of Court a 
person in the Mofussil has not ‘been 
argued before us .and I make no pro- 
nouncement with regard tothat. There can 
be no doubt that this Court on its Ap- 
pellate Side in a case arising in the 
Mofussil would have the power to make- 
such an order as is here asked for. That 
on its Original Side the Judge would 
have any right to direct the District Judge 
of Nadia to execute a warrant of arreat 
for contempt is a proposition which I 
doubt extremely. . That matter, however, 
need not be further discussed. “Ib was to 
be observed. that this question is one 
which might arise just as easily in a 
Mofussil Court as in the High Oourt. 
Any Mofussil Court may appoint a Receiv- 
er and. if a person residing outside -its 
jurisdiction interferes with the Recéiver 
then the same problem arises as arises 
here.- In my judgment it is eminently 
desirable to proceed regularly under the 
Oode so far as possible. It is trite law 
that the appointment of a Receiver so 
far as regards parties bound by the order 
operates against them as an injunction. 
It is an injunction necessarily against in- 
terference with the Court's Receiver 
whether by withholding possession of 
property or otherwise. Under the Code 
permanent injunctions are enforced in 
execution but under O. XX XIX interlocu- 
tory injunctions are enforced under a 
Bpecial power which is *given to Courts 
in the Mofussil as well as to the High 
Court notwithstanding that such Courts 
have no inherent right of arrest for con- 
tempt. The provision is contained in r. 2 
of O. XXXIX whereeit says:—“In case of 
disobedience, or of breach of any such 
terms, the Court granting , an inju&céion 
may order the property of the person fuilty 
of such disobedience or breach to be 
attached, and may also order such person 
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to be detained in the civil prison for a 
term not exceeding six months." It seems 
to me that instead of appealing to this 
Court the applicants here would have 
been better advised to make a fresh 
applieation to the learned Judge on the 
Original Side asking for an injunction 
in express terms. In ease of breach of 
that injunetion an order could be made 
under O. XXXIX, r, 2 directing the arrest 
and detention of the offender. In that 
case there would ‘be no difficulty in 
holding that s. 136o0fthe Civil Procedure 
Code would apply. This -Court would 
have astatutory right to make the kind 
of order which is now asked for. If there ` 
be any objection tothis course—and after 
all-it is no part of the duty of this 
Court to give advice to these appellants— 
then these appellants must discover some 


-other method of procedure for themselves. 


In the case of Rajah of Ramnad v. Seetha- . 
ram Chetty (1) it was held that the High 
Court on its Original Side could not execute 
decrees by arrest outside its territorial 
limits, but there are observations which 
would appear to distinguish the case of 
arrest for contempt on the ground that that 
is in its nature a criminal matter. Ac- 
cordingly the same reasoning may not 
apply in such a case. But apart alto- 
gether from any question of jurisdiction it 
has. to be remembered that there is a 
question of machinery to be considered 
and as the Sheriff of Calcutta no longer 
functions outside the limits of the Ordi- 
nary Civil Jurisdiction of this Court grave 
difficulties arise if it be attempted in 


any way to exercise criminal jurisdiction 


by this summary proceeding over a per- 
son in the Mofussil. That, however, was 
not touched upon inthe arguments before 
us and it is a question upon which it is 
not necessary now to pronounce any 
opinion. 

In my opinion this appeal must be 
dismissed. We make no order as to costs. 

Mitter, J.—1 agree. 


A. N. A. Appeal dismissed. 
(1) 26 M. 120, 
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CALCUTTA HIGH COURT. 
APPEAL FxOu APPELLATE ORDER No. 2107 
i - oF 1924. = 
January 6, 1927. 
Present:—Mr. Justice Duval and Mr. 

Justice Mallik. 
MUNSHI FUZLUR RAHAMAN, 
Mukhtear-—PLAINTIFF—AÁPPELLANT 

versus 


BADAR ALI AND OTHERS—DEFENDANTS— | 


RESPONDENTS. i 
‘Civil Procedure Code (Act V of 1908), ss. 65, 66— 
Benami purchase in execution sale—Sale held before 

passing of new Code but confirmed after new Code— 

Suit by real owner against transferee of benamidar, 

d maintainable—Difference between old and new 
odes, 

A benami purchase in a Court sale held before the 
passing of the Civil Procedure Oode of 1908 but 
confirmed after the passing of that Codeis governed 
by the provisions of s. 66 of the Code of 1908 and not 
by those ofs. 317 of the Code of 1883, notwithstand- 
ing the provisions of s. 65 of the Code of 1908 under 
which, on confirmation of a sale, the title of the 


auction-purchaser vests back with retrospective effect - 


from the date of sale. |p. 67,.col. 2.] 

Promotha Nath Pal v. Sourav Dasi (1) and Makar 
-Ali v. Sarfaddin (2), distinguished. 

The chief difference between s. 66 of the Civil 
Procedure Code of 1908 and s. 317 of the Code of 
1882 is that whereas under the old Code a suit 
would lie against the heirs or assignees of a benam- 
dar though not against the benamdar, under s. 65 
of the new Oode no suit would lie against anyone 
nid” a title under the certificated ' purchaser. 
ibid. 


. Appealagainst the decree of the Sub- 

ordinate Judge, Second Oourt, Ohittagong, 

dated the 23th of June, 1924, affirming that 

of the Munsif, First Court at Patiya, dated 
the llth of July, 1922. 


i Babu Narendra Cumar Das, for the Appel- 
ànt. < 

Babu Chandra Sekhar Sen, for the Re- 
spondents. 


: JUDGMENT. 
. Duval, 
sued for declaration of his title to, and for 
possession of, a certain land. His case was 
that he purchased it in auetion-sale in the 
bénami of defendant No. 6 on the 8th 
August, 1908, and that subséquenily he 
got possession in the nameof his benam- 
dar who wasan possession for sometime, 
but that in 1915 his benamdar sold the 
land to defendants Nos. 1 and 2and he 
was dispossessed. He brought a case under 
s. 9of the Specific Relief Act and lost it 
and so he brought this suit. The defence 
setup in the written statement of the yen- 


— PAZLUR RAHAMAN UV, BADAR ALT, 


J.—In this case the plaintif 
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dees was that the plaintiff was never in 
possession and that defendant No. 6 was 
not a benamdar and. that the suit was 
barred under.s. 66 of the Oode of Civil 
Procedure. Defendant No. 6 who pur- 
ported to sell the property has put in a 
written statement stating that he was a 
benamdar. After issues were framed the 
first Court tried theissue as to whether 
the suit lay in view -of the provisions of 
s. 66 of the Code of Civil Procedure and 
held that it didnot. This finding has been 
upheld inappeal. The second appeal is 
directed on this point only. : | 

Now the sale took place as we have stated 
on the 8th August, 1908. At that time the .- 
Code of 1882 wasin force and under s. 316 
of that Code the property purehased in 
execution of the decree vested on the 
confirmation of the sale; but the sale was 
not.confirmed until 6th January, 1909, when 
the Code of 1882 had ceased to operate 
and had been superseded by the Code of 
1908. Unders. 65 of the present Code on 
the confirmation of the sale, the title to 
the property is to vest back with retrospec- 
tive effect. from the date of the sale. The 
argument, therefore, addressed to us is 
that by the confirmation of the sale under - 
8. 65 of thenew Code the plaintiff's title 
to the property accrued on the 8th August, 
1908, and, therefore, s. 66 of the Code 
has no applieation but thats. 317 of the 
old Code applies. The chief difference 
between the two sections is that whereas 
under the old Code a suit would lie against 
the heirs or assignees of a benamdar though 
not against the benamdar, under s.. 66 of 
the new Code no suit would lie against 
-anyone claiming a title under the certifi- 
cated purchaser. The learned Vakil for the 
appellant has referred to two decisions of 
this Court, being the case of Promotha 
Nath Pal v. Sourav Dasi (1) and the 
case of Makar Ali v. Sarfaddin (2) to 
support his argument. But in both those 
cases the sale was confirmed before the 
new Code came into force, that is to say, 
before the let January, 1908, though in 
one of them the sale certificate did not 
issue until.after the new Code came in 
force and there it was held that the real 


(1) 5@Iad. Cas. 327, 47 C. 1108; 24 0. W, N, 1101; 
e31 O. L. $. 463. 

(2) 70 Tnd. Oas. 606; 50 O. 115: 27 O, W, N. 183; 36 

O L, J, 132; A, I. R. 1923 Cal, 89 | 
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the transferee as his right had already 
accrued under theold Code. The present 
case, however, is clearly different. No 
doubt, s. 65 of the new Code states that 
when the sale has become absolute the pro- 
perty shall be deemed to have vested in the 
purchaser from the time when the pro- 
-~ perty is sold and not from the time when 
the sale becomes absolute. But the ques- 
tion really before us is whether on the 
Ast January, 1904, when the new Code came 
into force the plaintiffs rights. had ac- 
crued asa purchaser through the benami 
of defendant No. 1. In my opinion it had 
not, In this connection reference must 
be made tos. 6 of the General Clauses 
Act which says that when an Act repeals 
any enactment hitherto made or here- 
after to be made, then, unless a different 
intention appears, the repeal shall not affect 
any right, acquired or accrued under any 
enactment Eo repealed, 

The only point, therefore, is whether, as 
a matter of fact, on the Ist January, the 
plaintiff's right had accrued. Now evenif 
we take s. 65 as dating back the right, 
it is clear thaton the Ist January this 
sale had not become absolute and so the 
plaintiffs right had not aecrued. Now if 
the plaintiffs right did not accrue on the 
lst January he is clearly bound by s. 66 
and ifhe is bound by s. 66 the plaintiff 
cannot maintain this suit. 

In this view, therefore, I would dismiss 
the appeal with costs. 

‘Mallik, J —1 agree. 


AN, A, Appeal dismissed. 


e. 


CALCUTTA HIGH COURT. 
MATRIMONIAL JURISDICTION APPLICATION 
No. 6 or 1927. 
July 14, 1927. 

Present:—Mr. Justice Costello. 
PAULINE ee a HUN 
Versus 

S W. W HITE-—RESPoNDENT,. 
Divorce Act (IV of 1869), 33,7, 55—Order for pay- 


Würfiü v. Wart. 
purchaser could maintain ‘a suit against 
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ment of alimony pendente lite—Mode of enforcement 
— » oceedings for contempt of Court, whether can: be 
taken. 

An order for payment of alimony pendente lite 
made in a suit under the Divorce Act has to be 
enforced in accordance with the provisions of the 
Civil Procedure Code relating to execution of decrees 
and cannot be enforced by sending the person against 
whom the order is made to Jail for contempt of 
Court. [p. 69, col. 2] 

Although non-compliance with an order made by a 
Livoree Court in England is contempt of Court, an 
order for a ae will not be enforced by attachment. 
[p. 69, col. 1.] 


Application by the petitioner in a suit 
for judicial separation. 

Mr, Barwell, for the Petitioner. 

Mr. Langford James, for the Respondent. 

JUDGMENT.—This is an application 
on behalf of the petitioner in a suit for. 
judicial separation who had obtained an ` 
order for alimony pendente lite. The ap- 
plication is made on behalf of the peti- 
tioner for an "order that the respondent 
should earry out the terms of an order 
made by Mr. Justice Gregory, dated. 
the 7th my 1927, whereby he was ordered 
to pay a certain sum to the petitioner by 
way ofalimony pendentelite, and the ap- 
plieation further asks ihat in default of 
compliance with the order ~ to pay the 
respondent be committed to Jail as for a 
contempt cf Court. 

On the previous occasion when the: 
matter came up before me, by consent of 
Counsel for thé respective parties it was 
agreed that the order made by Mr. Justice 
Gregory should be varied and that in 
future the respondent should pay to the 
petitioner’s Solicitors the sum of Rs. 400 
or rather the equivalent of it in English 
money, that is to say, £380,by delivering. 
to them a cheque upon an English Bank 
on the 7th of each month. That agree- 
ment will be embodied in an order of this: 
Court. 

The question then remains as to whether 
or not any order should be made with regard 
to the costsof the proceedings. 

ltissaid on behalf of the respondent 
that the procedure adopted for the enforce- 


.mentofthe order of Mr. Justice Gregory will 


not lie and in fact it is incompetent for the 
Court to enforce an order of this character 
as for contempt. 

It was very ably- argued by Mr. Barwell 
that proceedings by ^ way of contempt 
will still lie in this country for the en- 
e forcement of an order of this kind, and ` 
* he bases his argument upon this footing 
that in England until the passing ofthe. 


- 


ràspondent to 


proceedings for contempt of Court. 
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Debtors'-Act in the year 1869 it was the 
practice to enforce orders for the payment 
of alimony pendente ‘lite by means of pro- 
ceedings in contempt and that it was only 
by reason ofs. 4 of the Debtors’ Act that 
such: procedure was. abolished. 


That would indeéd appear to be the 
case; and indeed Mr. Justice Hill so held 
in thé case of Leavis v. Leavis (1). It also 
appears from that case and from other 
authoritiés that although non-compliance 
with anorder for payment of alimony can- 
not be enforced by attachment by reason 
of s. 4 of the Debtors’ Act,it nevertheless 
remains a contempt and has certain éffects 
as acontempt, as for example, in prevent- 
ing a contumacious respondent himself 
from obtaining relief. It is cléar from 
the English authorities, whichI need not 
go into in any detail, that other orders 
made by thé Divorce Oourt in England, 
as for example, an  ordér requiring a 

furnish security, for his 
may still. be enforced by 
i From 
all thé authoritiés ib indeed appears that 
nón compliance with any ordér madé by 
the Divorce Court in England is a con- 
temptof Court, but so far as an order 
which directs the payment of money 
is concerned, although it is a contempt. it 
cannot be enforced by attachment, - 


wife'8 costs, 


, Mr. Barwel argued that as there is 


no counterpart in this. country ofs.4 of 
the Debtors’ Act of 1869, the English 
procedure not only survivés but is imported 
iuto thé machinery of the Courtsof India, 
and that—vartly, if not wholly, by the 
operation of s. 7 of the Indian Divorce Act 
of 1869. 


It is perhaps a little difficult to follow 
the reasoning of that argument, because 


"Mr. Barwell admitted quite frankly—and 


indeéd there are plenty 


£ 


`J, 456; 37 T. L. R. 578, 


of authorities 
to show that—that s. 7 is concerned not 
with adjective law, but with substantive 
law, and it applies to matters which are 
not specifically otherwise dealt with: in the 
Divorce Act. 


However be that as it may, even ifit 
were the intent ofs. 7.to bring into this 
country allthe rules of procedure in the 


(1) (1921) P. 299; 90 L. J, P. 302; 125 L. 'T. 28; 655, 
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WHITH v. WHITE, —— 


gend a défaulting respondentto Jail straight- 
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Divorce Oourt in England, it would no 
avail the petitioner in the present instance 
not only because it is no longer the 
practice in England to enforee order for 


Payment of money made by the Divorce 


Court by means of contempt, but because 
there isin the Indian Divorce Act itself 
an express direction asto the method by 
which orders of this kind are to be dealt 
with. Section 55 of the Divorce Act 


provides that all decrees and orders made 


by the Courtin any’ suit or proceeding 
under this Act shall be enforced and may 
be appéaled from in the like manner as 
the decrees and orders of the Court made 
in the exercise ofits Original Civil Juris- 
diction. They may beappealed from under 
the laws, rules and orders for the time being 
in force, ` ii 

Therefore, in. order to ascertain how 
orders made by the’ Court in any suit or 
proceeding under the Divorce Act should 
be enforced, it is necessary to turn to the 
provisions of the Code of Civil Procedure 
and to see how orders of the Court made 
in the exercise of its Original Civil Juris- 
dietion are to be enforced and upon turning 
to the Code we find that by s. 76 it is 


laid down that the provisions of this Code 


relating tothe execution of decrees shall, 
so far as they are applicable, be deemed 
to apply to execution of orders; and by 
s. 2, cl. 14, “order” is defined as meaning 


.& formal expression of any decision of 


the Civil Court which is not a decree. 
There can be no doubt, in my opinion, 
that the order made by Mr. Justice 
Gregory on the 7th July was an “order” 
within the definition of s. 2, cl, 14, 
and reading that in conjunction with 
s. 38, that order has to be enforced 
in .aecordance with. the provisions of. 
the Oode relating: to the execution of 
decrees, and there is an appropriate part 
of the Code dealing with the matter, into . 
which I need not go at this moment. 
Suffice it to say thatthe provisions relating 


to the execütion of decrees or the enforce- 


ment of orders do not contemplate the 
Court dealing with the matter purely as 


“one of contempt. On the contrary, there 


are various specific provisions laying down 


. how the matter should Be dealt with and 


how the debtor in default should be brought 
efore the Court, ¢ a 
- In thesecircumstances it seems to me 
that itis not competent for a Court to 


- 2-7 
. 


- 
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way. The machinery dealing with the exe- 
cution of orders must be complied with 
and then ultimately if there is à failure to 
Dm respondent may be committed to 

gil. We 

From what I.have said the consequence 
is that these proceedings are in a sense 
misconceived. In so far as they purport to 
be an applieation to commit the respondent 
to Jailthey are.not in order. I will alsoob- 


serve that the petition itself prays that there 


shall be an order dire»ting payment, which 
is inconsistent with a proper application 
for commitment into prison as for a con- 


tempt. 


Having regard to all the circumstances I 
think the proper method of dealing with 
this question of costs is to say that there 
Bhall be no order as to costa. 

A. N.A. Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 347 
or 1927. 

August 16, 1927. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Mallik. 
JNANENDRA NATH MUKHERJEE 
AND ANOTAER—PLAINTIFF8— APPELLANTS 
versus 
JITENDRA NATH MUKHERJEE 


AND OTHERS—DEFEN DANTS— RESPONDENTS, 

- Executor—Acceptance of office—What constitutes 
acceptance—E ffect of acceptance—Dispute as to con- 
struction of Wall—Reference to arbitration empowering 
arbitrators to decide in contravention of Will— Award 
contrary to Will, validity of —Award dealing with 
rights of strangers, effect of. 

It is not open to a person who has been appointed 
as an executor to refuse the office or renounce it 
after he has once elected to act as executor. [p. 72, 
col. 1]. =~ Nu > 0 

An executor may determine such elecfion by as 
which amount to an administration. The acts which 
amount to an administration, so: that the party can- 


-not afterwards refuse, are (1) anything done by the 


executor with relation to the effects of thè testatos 


JNANEND&A NATA v. JITENDRA NATA, 
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which shows an intention im him to take upon him 
the executorship, and (2) whatever acts will make. 
a man not named executor in the Will, liable a& 
executor de som tort. [ibid.] s 

Where certain persons who had been ape. 
pointed as executors. under 4 Will without 
acting in any way in defiance of its terms put for- 
ward the Will and relied on itg contents, but, being 
unable to agree asto its construction, referred the 
matters in dispute between themselves and the 
legatees to arbitrators to settle the matters in the best 
way they could either in accordance with or in con- 
travention of its terms, and the arbitrators made an 
award in violation of the terms of the Will: 

Held, (1) that the reference amounted to acceptance 
of the office on the part of the executors ; [ibid] 

(2) that the reference and the award were illegal. 


‘inasmuch as the object of the agreement of reference 


was to attain something which the law did not per- 
mit, namely, to allow the parties to acquire title to 
property in contravention of the terms of a Will in 
a case where the title was claimed under the Will 
itself, to allow the executors to have the Will eon-.' 
strued by a tribunal of their own choice without 
proving the Will and evading the duty fixed by law, 
and to allow the executors and some of the legatees 
to join together and make an arrangement for the. 
distribution of the properties contrary to the testa- 
tor’s intention and to the prejudice and detriment of 
the remaining legatee or legatees under the Will |p: 
72, col. 2.] 

An award is not invalid as between the parties.to 
the reference merely because it purports to determine 
the rights of strangers. [p. 71, col. 2.] 


Appeal against an order of the Subordi- 
nate Judge, Second Court, Hooghly, date 
the 28th of April, 1924. d 

Babus Bibhuti Bhusan Lahiri and Suren- 
dra Nath Basu (I1), for the Appellants. 

Dr. Bijan Kumar Mukherji, for the Re-. 
Bpondents. H 

JUDGMENT.—One Kailas Ohandra 
Mukherji died in November, 1910, leaving 
a Will, dated the 28th August, 1908. He 
left two sons Jnanendra and Debendra by 


“his first wife and four sons Jogendra, 


Jatindra, Jitendra aid Jonendra by his 
second wife. He also left a daughter 
Ashalata by his second wife, who was 
unmarried at the time of his death. Jnanen- 
dra, Debendra and Jogendra . had attained 
majority’ at the date of the Will, and 
Kailas Chandra Mukbherji appointed all 
the said three sons as executors, Jogendra, 
however, died during tbe lifetime oi his 
father and a few months before the death of 
the latter. No Probate Was taken of the 
Will but on the 17th January, 1921, there 
was an agreement between the first party 
consisting of Jnanendra and Debendra and 
the seco d party consisting of Jatindra, © 
Jitendra and Jonendra by which the dis- 
putes between them were referred to the 
arbitration of three gentlemen, Babu Nanda 
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Lal Pal, Babu Hari Charan Chatterji and 
Babu Kanti Chandra Ghose. The arbitra- 
tors made their award on the 25th Novem- 
ber, 1921. On the Ist February, 1922, 
Jnanendra and Dabendra applied to the 
Court against Jatindra, Jitendra and Jonen- 
dra that the award might be filed.. This 
gave rise to the suit which was tried by 
the Subordinate Judge, Second Court, 
Hooghly. The Subordinate Judge made an 
order refusing to file the award and dis- 
missed the suit. Hence this appeal. 


It was stated in the agreement that a 


dispute had arisen between the two parties 
for the partition of the moveable and im- 
moveable properties left by their father 
and in respect of the construction of the 
Will and also with regard to the accounts 
connected with the estate left by him. It 
was stipulated that—'' Both the parties 
shall be bound by the award that may 
be given by the said arbitrators on mak- 
ing a partition -or any other settlement in 
respect of the self-acquired moveable and 
immoveable properties of our father, by 
relying on the evidence and documents that 
may be put forward. None ofthe parties 
shall be competent to raise any objection 
: or plea thereto. The parties shall all be 
bound by the decisions arrived at by the 
arbitrators, with respect to the respective 
assets or liabilities of the parties after 
examining and looking through the  ac- 
counts of the income and expenditure of 
the estate left by our father since his 
death." The Will was put forward as one 
of the documents in the case, but the 
arbitrators thought, to quote their own 
words, that it was “unworthy of evidence." 
The arbitrators nevertheless referred to 
the Will, but only for the purpose of 
ascertaining the testator's intention and 
not with the object of giving effect to the 
same, and, on the other hand, the arrange- 
ment contemplated by the testator was 
freely departed from in the award. As re- 
gards partition the allotments were made 
in contravention of the terms ofthe Will 
in order to suit the desire of the parties 
or their mutualeonvenience. The unmarri- 
ed daughter Ashalata who was not a 
party tothe agreement or the suit had 
been given certain ornaments by the Will, 
but the arbitrators held that Kailas had 
no authority to dispose of them and they 
awarded the same to the plaintifs. 


ÜNANENDRA NATA V. JITANDR& NATH, vi 


Therg: 
were other variations made though they: 
ere of minor importance. The award 


also gave credit in favour of the plaintiffs 
in respect of a sum -of Rs. 4,500 on the 
ground of maintenance charges incurred 
by them on accountof the defendants, 

~ The Subordinate Judge has' dismissed 
the suit ‘upon three main grounds, and 
these grounds have been challenged be- 
fore us, - 

The first ground on which the Subordi- 
nate Judge has proceeded is thatin his 
opinion the” arbitrators exceeded their 
authority. In his opinion the arbitrators 
had no power to partition the properties 
or award the ornaments in violation of 
the terms of the Will as the parties did 
not challenge its propriety, and -any 
intention on their part to do away with 
it was notapparent. So fsras this ground 
is concerned I am unable to agree in the 


‘view- of the léarnéd Subordinate Judge, 


for the terms of the agreement left it 
open to the arbitrators to make any award 
they thought fit either in accordance with 
orin contravention of the Will. In my 
Opinion the arbitrators did not exceed their 
authority. Itis true that the award pur- 
ported to interfere with the rightsof strang- 
ers—notably the daughter Ashalata, and 
the strangers would not in any event be 
affected by it; but as between the parties 
to the award its. provisions must be held 
to be operative, if there is no other question 


about its validity. 


The next ground on which. the learned 
Subordinate Judge rested his decision is 
that one of the arbitrators Babu Nanda 


Lal Pal did not assent to one of the terms. 


of the award, namely, that about the credit 
of Rs, 4,500 in favour of the plaintiffs on 
account of the maintenance ofthe defend- 
ants. The finding has been assailed before 
us and reliance in this respect has been 
placed upon certain passages inthe de- 
position of the said arbitrator Babu Nanda 
Lal Palas indicating a failure of memory 
on his part and alsoupon the deposition of 
another arbitrator Babu Kanti Ohandra 
Goose as establishing that there was such 
assent. A careful study of the evidence 
of these two gentlemen has convinced me : 
that there must have been a misunderstand- 
ing in the matter, that is to say, Babu 
Nanda Lal Pal never assented to this par- 
ticular provision, whil$ Babu KantiChandra 
Gags on his part honestly thought that 
DabuesNanda L fi Pal had given his assent. 
It is impossible to believe. that such a 
positive statement as the oné which Babu 
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"Nanda Lal Pal made in answer to the Court 
towards the end ‘of his deposition, was 
due to a failure of . memory. Both the 
witnesses are quite respectable and their 
integrity is beyond  reproach. On this 
ground alone the dismissal of the suit i8 
amply justified. ; 
Another ground on which the judgment 
of the Subordinate Judge rests is that the 
‘plaintiffs being executors could not legally 
‘make any reference to arbitration which 
‘would go against the terms of the Will. 
‘This proposition has been challenged, it 
-being urged that it will not hold good in 
this case as the plaintiffs have not taken 
Probate of the Will and have not accepted 
their office as executors. Now, the office of 
executor being a private office of trust 
named by the testator and not by the law, 
one named executor may refuse the office 
or renounce it, Itis, however, too late to 
refuse or renounce when one has once 
elected to act as executor; and he may 
determine such election by acts which 
amount to an administration. The acts 
which amount to an administration, so 
that the party cannot afterwards refuse, 
are (1) anything done by the executor with 
relation to the effects of the testator which 
shows an, intention in him to take upon 
him the executorship, and (2) whatever 
acts will make a man not named executor 
in the Will, liable as executor de son tort 
(Williams. on Executors, llth Edition, 
Volume I, page 194). In the present case 
the plaintiffs, and for the matter of that 
the defendants as well, put the Will for- 
ward and relied on its contents, and 
were unable to agree as to its construction, 
but never showed any intention to actin 
defiance of its terms beyond leaving it to 
the arbitrators to settle the dispute in the 
best way they could and agreeing to abide 
by theaward that they would make. The 
plaintiffs who are two of the executors 
named in the Will, have been handling 
the estate and effects ofthe testator ever 
since his death which tdok place so far 
back as 1910. Far from refusal or renun- 
ciation, the reference to the arbitration, one 
of the matters referred thereby being the 
construction of the Will itself, affords 
ample indication ofethe plaintiffs having 
accepted the office. They cannot be per- 
mitted to enter into an agreement the result 
of which may be, and in this partitular 
case has been, to bring about an award 
nullifying the intention of the testator. 
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The object soughtto be attained by such 
an agreement is something that the law 
does not permit, namely, to allow the 
parties to acquire title to property in 
‘contravention of the terms of a Will in 
a case where the title is claimed under 
the Will itself, to allow the executors 
to have ‘the Will construed by a tri- 
bunal of their own choice without prov- 
ing the Will and evading thé duty 
fixed by law, and to allow the executors 
and some of the legatees tó join together 
and make an arrangement for the distri- 
bution of the properties contrary to the 
testators intention and to the prejudice 
and detriment ofthe remaining legatee or 
legatees under the Will. The .Court 
which is asked to pass a judgment and 
issue a decree in accordance with such an 
award may very well refuse to do so treat- 
ing the award. as an invalid one. Under 
the English Law when itis too late for an 
executor to renounce, he having once eleet- 
‘ed to act as such, he may be cited to take 
Probate and his disobedience will amount 
to a contempt of Court. l w 

In my opinion, therefore, the decision 'of 
the Court below is right and this appeal. 
should be dismissed with eosts—hearing- 
fee being assessed at three gold mohurs. 

A, N. A. Appeal dismissed, 
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The possession of a mortgagee, who though not 


~ 


107 I. C, 1858 


-éntitled to possession under his mortgage, enters into 
-Possession of the mortgaged property with the ex- 
press ortacit consent of the mortgagor, continues to 
be lawful until such assent is withdrawn, and neither 
the ‘mortgagee nor a person who is 
him can be treated as a trespasser by a purchaser 
of the mortgagor's rights. [p. 76, col. 2.] 
““Owing to the exceptional severity with which a 
. Mortgagee in possession is treated ‘in, taking the 
accounts, the Oourts-are slow to decide that such 
‘possession has been taken, and will only do so when 
it is proved that the mortgagee had no reasonable 
ground for believing himself entitled to take the 
rents and profits in any other capacity. The mort- 
Sagee may relieve himself of the liability to account 
asa mortgagee in possession by showing that he 
entered into possession in some other character. If 
he fails to establish that fact in order to exonerate 
himself from the liability to account as a mortgagee 
in possession he is held to be accountable as such." (p. 
‘77, cols. 1 & 2, 
Appeal against the decree of.the Sub- 
ordinate Judge, Second Court, Dacca, 


dated the 21st December, 19:5. 


Sir P. C. Matter, Mr. Charu Chandra 
Biswas and Babu Monindra Kwmar Biswas, 
for the Appellants. = 
~ Babus Joges Chunder Roy, . Rajendra 
Chandra Guha and Prokas Chandra Mazum- 
dar, for the Respondents, 


JUDGMENT. 

B. B. Ghose, J.—This is an appeal on 
behalf' ofthe principal defendant H. R. 
Chamaria and Company, who may shortly 
be described as Chamaria, against a judg- 


ment and decree of the Subordinate Jud ge,' 


Sécond Court, Dacca, dated the 21st Decem- 
ber, 1925. The suit as framed was on the 
ground that Chamaria -was a ténant-at- 
will under one J. B. Sukeas who was the 
owner of the property in question. The 
plaintiff had purchased the right, title 
and interest of the legal representative of 
J. B. Sukeas in execution of a money- 
decree on the 2nd May, 1919. He was 
putinto symbolical possession by virtue 
of his purchase on the 18th July, 1919, 
The purchase was made in the benami of 
his son named Bepin Behary Pal who was 
joinéd as defendant No. 2 in the Suit. 
On the 4th August, 1919, the plaintif 
served notice on Chamaria determining the 
tenancy under which Ohamaria was alleged 
to have held the property in question as 


from the end *of August, 1919, The pre- , 


Bent suit was brought on the 17th Septem- 
ber, 1919, and the claim was for rent at 


the rate of Rs.600 per month from 2nd 


May to 3lst August, 1919, and for damages 
8t a certain rate, which it is unnecessary 
jo mention, from the lst September to 17th 


OHAMARIA & 00. v; BONATON PAL? 73 


holding.under , 
“date of delivery 


HET 


Septem ber, 1919, The plaint was subse- 


quently amended by an application made 


on the 23rd January, 1925, asking for 


mesne profits or damages up to the 


of possession. By this 
amendment the original valuation of the 
suit which was Rs. 10,000 odd was increased 
to Rs. 80,000 odd. -The defendant objected 


to the application for amendment which 


was overruled by the lower Court. The 
defendant's main defence was that he 
was never a tenant of the land under 
the plaintiff or hig predecessor-in-inter- 


est, and the plaintiff has no right to 
maintain the suit against him. His case 
was that one J..C. Galstaun held an 


equitable mortgage—or ag it may bépro-. 
perly described as a mortgage by deposit 


of title-deeds, which was effected in the 
town of Oalcutta under s. 59 of the 
Transfer of Property Act by J.B. ukeas; 


and that Galstaun “was in possession of 
the property in suit along with other 


properties as a mortgagee and whilé in 


such possession Galstaun let out the pro- 
perty at first to a brother of J. B. Sukeas 
and then to the: defendant Ohamaria at 
a rent of Rs, 600 per month, . But sometime 
in April, 1918, an agreement was entered 
into between Galstaun and Ohamaria that 
Chamaria would purchase the property in 
dispute for Rs. 85,000 and that he would 
have to pay no rent but would. have to 
pay interest on the purchase-money agreed 
to between them. The sale could not be 
effected because Galstaun had no right 
to effect a sale of the property at the 
time. But the stipulation was that Galstaun’ 
would either take the permission of the 
Court to sell the property on behalf of 
the infant heir of J.B. Sukeas or he would - 
himself effect the sale after purchasing the 

property in execution of the decree on his 
mortgage which he intended to have, On 
these pleadings several issues were framed 
in the lower Court. The main questions 
are covered by isgues Nos, 3, 7-and 1l. 
Issüe'No. 3 was “Is there any relation- 
ship of landlord and tenant between the 
plaintiff and the defendant?" Issue No, 7 - 
was "Was the plaintiff aware of. the 
equitable mortgage in favour of J.. O, 
Galstaun at the time When he purchased 
the property in suit ? If so, ean he gel 
khas So8session without redeeming plaint- 
“fi's mortgage ?" The 11th issue wag “Whe- 
ther Mr, J, O, Galstaun is mortgagee in 
Possession in respect of the properties in 
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suit. If | go, „whether the plaintiff is 


^éntitled 10, recover any "amount. by way 
of “damages?” It should be stated here 


-that-the plaintiff did not at.,.checommence- 
“ment. admit. thé mortgage of Galstaun. 


. “When” the guit, was brought by Galstaun 
“oh ‘his ‘mortgage the present plaintiff . was 
"3oined''as'a- defendant ‘as he ought to have 
- been joined: as'a purchaser of a portion 


“òf the equity. of redemption.  Galstaun's 


b. re E 


“suit on his mortgage was brought on the 


“14th ‘of May, 1919, four months, prior to 
“the present suit by the. plaintiff. The. 


~ 


2 


“bound. té'account for the réceipts and, those 
“must. be debitéd, against the debt if any 
“was, found’ due, to, Galetaun. That, suit 
“was decided’ in the trial’ Court. on ,the 
/93rd “September, 1921. There was . an 
‘appeal’ against that.,decision and this 
Court inddified the, decree 6f thé, Bubordi- 
nate Judge by its “judgment .dated -the 
"23rd ‘Janhaty, 1924.. I shall . speak. later 
‘on about “this” judgment. The judgment 
'ánd-décree of the High Court were affirmed 
by ‘fhe Judicial Oomaiittee. in January; 
TD M ARA en NANG TENG 
“İn the present case before the. Subordinate 
Judge tlie trial proceeded upon the,ground 
Oe eke ria (rois ee a MEO LEE 
that” Galstaun “hada mortgage on . the 
property ~ in question. „The. sole question 
upon- which thé parties seém to have been 
in ‘controversy was whether Galstaun was 
ever’ in’ ‘possession of the. property in, ques- 
tion asa ‘mortgagee or in other words 
"whether Galstaun’s position was that ofa 
‘mortgagee in possession. The Subordinate 
Judge found ‘as it was found in. the 
previous litigation that the purchase of 
thé ‘plaintiff -was with notice of Galstaun's 


mortgage. The Subordinate Judge -found . 


in the- present case in deciding “issue 
No. 7 as stated above that-Galstaun took 
possession ^ of - the property as. guardian 
of the infant; son of*J..B. Sukeas and 
did not take possession ds a mortgagee. 
That being so, he 'héld with regard to 


issue No. 7'that the.brother of J. B..Sukeas 


Was a tenant of Owen Sukeas,.the . infant : 


son ‘of ‘the original mortgagor, .when 
Galstaun let out the.property to.him and 
that’ -Chamaria was sjmilarly .& eenant 


‘tinder Owen Sukeas when :Ohamaria was 


<- lef- into possession .by "Galstaun in his 
bapacity - of güardian of .Qmen Suleas, 


he f 
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"plaintiff disptited..the . mortgage. and in 
“that suit he ‘took. up aplea that Galstaun 
“having got into possession of; the property 
-ànd having ~ realised’ the, profit&: he was 


r 


107 L-O. 1928 
In that. view, it, was„held.tbat „thes plaint- 


“iff as a purchaser -of-the right; title -and 


-interest of O wen -Sukeas stepped ;intó, his 
‘shoes and thus Ohamarià became au tenant - 


“ander the plaintiff and . that „tenancy: was 
terminated. at the end :of: August, 4919, by 
‘notice’, t0--quit. which ‘was served, by. the _ 
plaintiff upon Chamaria;and, upon Abat © 
"basis the; plaintiff. was. entitled: ,to . a: dec- 
“yee for rent.for.the. period ofthe tenancy ` 
-and àlso for- damages by. way of mesne 
“profits till the date of . delivery, of ,mos- 
‘session, ^ The property, however, Was- sol 
-in..exeeution . of -the .-mortgage-decree 
-obtained by--Galstaun.;on -thë 23rd‘ Oc- 
‘ tober, 1925, and purchased by himeelf. „The 
“value fetched for the property. .atsthe 
execution sale.: was. far. below; the«amount 
of the mortgagerdecree. «By. reason. of 
‘that sale- no. decree. could -: have been 
made by the.Subordinate Judge for eject- 
"ment of the-deféndant. as. the" plaintifs © 
title to ‘fhe property ceased. to. exist -by 
virtue of that- „sale. “But he made 8 
decree for ‘damages up , to that, date, and 
the ‘total amotnt. of the. decree:zmade., by 
the Subordinate Judgé, who modified the 
claim for damages, made.by the plaintiff 
to .a. considerable. extent, -was,:Ee., 46,660. 
The; defendant Chamaria.has, appealed to 
this Court. | ~ 
"The . first -ground.taken, on, behalf of 
the appellant” is, that. the, amendment-ask- 
ed for by. the plaintiff, should „not . have 
been allowed by..the ;lower-Oourt. We 
do not, think. that there. is any substance 
in this objection. If. the plaintiff. had 
not specified in. his „plaint . that, he; asked 
for mesne profits till -.the. date ,of.the' 
suit, that is to.say, till.the _17th .of.Sep- 
tember, 1919, the Court might.have been 
in a position to make ,a.decree for mesne 
profits up to the date . of.-delivery-of 
possession. , But. if. the;;suit. is. otherwise. 
properly framed there. was -no harm in 
allowing the. plaintiff . to amend his-plaint . 
by .striking ‚out from his prayer, for-re- 
covery of mesne profits ‘the words: "up 
to the date of the :suit" -and by sub-. 
stituting in their place the words "up.to 
the date of delivery-of possession." = 
The appellant then. takese up-the posi- 
tion that he was brought on the;land by 
the mortgagee Galstaun who was in. pos- , 
session at the time.and:that so long as: 
the possession of Galstaun. could ,not be.. 
got rid of the plaintiff. was .not .entitled: 
to.sue him as there was ‘no privity ben. 
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tween him and the plaintiff, As I have 
already stated Ohamaria never acknowledg- 
ed that he was ontheland as tenant of 
Sukeas. Galstaun’s possession ‘was not 
admitted by the plaintiff in this suit either 
in the plaint.or in the evidence on his 

side. The Subordinate Judge, however, 
has found that Galstaun was in posses- 
sion. But he has held that as ‘Galstaun 
was in possession as a guardian: of Owen 
Sukeas the relationship of.landlord and 


tenant existed between Owen Sukeas and 


the defendant. The .question, therefore, 
is whether that position is at all maintain- 


` able. The learned Vakil on behalf of the. 


plaintiff respondent does not seek to sup- 
port the decree of the Subordinate Judge 
on .that ground. The position that he 
takes up is this, that Galstaun igot into 
possession without any right. His. position 
was that of a mere trespasser and Chamaria 
who was brought on the land by Galstaun 
was in no better position. They were joint 
trespassers upon the-facts as established 
by the ‘evidence. That being ‘so, the 


plaintiff was entitled to claim damages from - 


any one. of them, both of whom were 


jointly and severally liable. So long as it. 


is not established that the plaintiff has 
recovered any camage from the other 
-joint trespasser the plaintiffis entitled to 


recover damages fiom this tortfeasor that is, 


OChamaria, and upon that ground the decree 
of the Subordinaté Judge is unaseailable. 
The appellant, on the other hand, con- 
teuds that Galstaun was in possession as 
a mortgagee. He broughta suit on -his 
mortgage. In that suit he admitted in 
his plaint, as would appear froma recital 


in the judgment of the -Subordinate Judge: 


in the mortgage suit (at page 42) of the 
second part of the paper-book), that he 
had obtained possession of the mortgaged 
properties and some moveables belonging 
to J.B. Sukeas, after the death of J. B. 


Sukeas. He-had sold some of’ the move-. 


ables and realised the rents and profits 
of the mortgaged properties and credited 
the price and rent and profits - towards 
- the satisfaction of his debt. Ho took 
upon himself*the liability to account as 


. a morigagée in possession. The :present. 


plaintiff was defendant Nv. 3 ,in the 


previous mortgage suit who- practically. 


alone contested the suit. He also referred 
to the fact that Galstaun had taken pos- 
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for all the. moneys that he had received, 


“(which the present plaintiff described. as- 


mis-appropriation) and also to make good 
the amount of the loss .which he ‘had 
caused by his neglect to get in any part 
of the property of the deceased. In sub- 
stance the present plaintiff as a defendant 
in the mortgage suit pleaded that not only 
Galstaun, was liable to aecount for what 
he had actually received or might have 
received but he was also liable to account. 
for his wilful default. Upon that an . 
issue was framed as to how much was 
realised and that was the 6th issue before 
the Subordinate Judge in the mortgage 
suit. Galstaun produced his account books 
in the mortgage suit. What the receipts 
were i8 evident from the fact which was 


. stated in the judgment of the Subcrdi- 


nate Judge (at page 53 of the same part: 
cf the paper-book) where the Judge 
stated “The plaintiff, it is true, credited 
in his accounts the moneys received 
from the estate of J. B, Sukeas after 
his death and these should be held as 
payments made in reduction of the. 
plaintiff's dues." It.should be stated that 
the decree made by the Subordinate Judge: 
was merely a money decrée as against: 
the representative of the original debtor 
-J. B. Sukeas and the sums which were 
found in the s&c»ounts to have been realis- 
ed from the property by Galstaun. were 
debited against his dues. 

Against that decree Galstaun appealed 
‘to the High Court and in the High Court 
the decree of the Subordinate Judge was 
modified to this extent that a decree was 
made in favour of Galstaun as a mort- 
gagee and he was held entitled to: recover 
his dues from. the mortgaged ‘property. 
With regard to the accounts it appears 
that neither party pressed for an account 
being taken and a decree which in ordi- 
nary case is made to the effect that accounts 
should be taken of what was due to-the 
mortgagee by taking accounts of what 
was due under the bond and what was 
received by the mortgages from the mort- ` 


‘gaged properties was not made.: Instead. 


of that a decree was made for the sum 
that was found by the,lower Court with 
interest and costs. The reason evidently 
seems ete have been that both the parties 
knew that the receipts were less than the 
interest and outgoiags and that on taking 


session of the property left by .J..B. accounts the dués of the mortgagee would 


. Sukeas and that he- was bound to account 


1 


be found to have heen much larger than 


vais a ; 
what was found by the Subordinate Judge 
and the mortgaged. property not beiug 
of sufficient value it would be mere waste 
of time and money to take further accounts 
which would have the effect of increasing 
the debt which was found to be due to 
the mortgagee. There was an appeal 
from the decision of the High Court to 
the Privy Council by the present plaintiff. 
The judgment and decree of the High 
Court were affirmed by the Privy Council 
on the 21st January, 1927*.. No objection 
was made in that appeal to the accounts 
nor to thé nature of the decree that was 
made by the High Oourt. The only 
ground upon, which ‘the present plaintiff 
chose to fight the case. before the Privy 
Oouncil was whether there was a mort- 
gage or not. The position of the parties, 
therefore, stands thus, that. if there was 
& mortgage the equity of redemption 
purchased by the plaintiff was worth no- 
thing as the mortgage-debt- of Galstaun 
would far exeeed the value of the pro- 
perty in whichever way the accounts 
might have been taken. 
. It is contended on behalf of the appellant 
that it is quite clear from the facts that 
Galstaun was in possession as a mort- 
gagee. That being so, Chamaria had 


been brought on the land by the mort-. 


gages in. possession and the plaintif as a 
purchaser of the equity of redemption 
, eould not treat Ohamaria as his tenant so 
long as the property was not redeemed 
"by him. It is conceded on the part of 
the. respondent that if Galstaun was a: 
mortzagee in possession and if Chamaria 
was brought on the property by Galstaun 
. Bs such mortgagee the plaintiff would 
have no case. But his contention is that 
Gilstaun never took possession ss a mort- 
gagee and’ that contention is sought to 
bs supported by the -fact that the plaint 
was not drawn up in the mortgage suit 
in the form which is preseribed in Ap- 
pendix ‘A,’ form No. #45 of the Code of 
Qivil Procedure for a plaint by a ‘mort- 
"gigae who had entered into possession; 
an. the decree is not also in the form 
given in Appendix 'D' of the Oode of 
Givil Procedure. eI have already stated 
why:the decree was uot in that- form. 
Tine plaint, although it is not Rrqeisely 


iw the form prescribed in Appendix “A, 


&uffüciently indicates the position of 
Galstann. > When he stated in. his: plaint. 
"See 101 Ind, Cas: 50—[Hd:] VM. 
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that he had a mortgage and „that after 
the death of the original mortgagor he 
got into possession of the property and 
realised rents and profits which he was 
willing to debit against the mortgage 
amount, this is a sufficient statement that 
the mortgagee was liable to account as 


mortgagee in possession and I have already . 


indicated the defence in which it was 


alleged that the mortgagee was not only. 


bound to account for what he received 


or what he might have received but also : 
to account for the loss to the estate by - 


his default. Under the circumstances it 
seems to me difficult to.hold that the 
position of Galstaun was anything but 


that of a mortgagee in possession. The . 
Subordinate Judge has held that Galstaun . 


went into» possession as a guardian: Itis 
undoubtedly true, as it appears from the 
record, that after the death of J. B. Sukeas, 
whohad himself written a pencil note be- 
fore his death to the effect that Galstaun 
should look after his -minor’ son, Galstaun 
thought that he would act as. a sort of a 
guardian of the minor son of J.-B. Sukeas as 


Galstaun seems- to have baen- veiy much . 


interested in the welfare of the family. With 
that view he took possession-of not only thé 
mortgaged property but also some move- 
able properties , belonging to.Sukeas and. 
tried to carry on-his business. It is apparent 
that wben-he found that the debts of the: 
estate of Sukeas were so great that it would 
be hopeless to try to save the estate he 
ceased from- acting as a sort of guardian of 
theinfant. Subsequently,a lady who was 
the grandmother of Owen Sukeas took out 
Latters of Administration of the estate’ of 


J. B. Sukeas. Galstaun was certainly aot . 


entitled to enter into possession under bis 
mortgage. Bautitis quite clear that hegot 
into possession either with the. express: or 
tacit consent of the persons who were really 
interested in the estate of the mortgagor, 
J.B. Sukeas, This question does not seam 
to have been properly investigated and that 
must have, been. due to the fact that the 


plaintiff altogether ignored the existence of ` 
Galstaun with reference to this property in ` 


the present: litigation. It appears quite 


clear from the evidence on the record that; 
Galstaun entered into possession peacefully” | 


and without objection on the part of the 
persons interested in the mortgaged prc- 
perty: That being so,'he cannot be treated 
as’ a wrong-doer as he is sought to be treat- 
ed by the respondent here and: unless the 
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plaintif can maintain the position that 
Galstaun was awrong-doer and Chamaria 
was equally a wrong-doer the present suit 
cannot, in my opinion, be maintained as 
against Chamaria, 

It is contended on behalf of the respond- 
ent that there is nothing to show that 
Chamaria paid any money to Galstaun for 
the period of his occupation or that any sum 
which he might have paid was taken into 
account in the mortgage suit and, therefore, 
the plaintiff is entitled to recover the money 
from Chamaria for the period of his 
occupation. We are not concerned in this 
case, in my judgment, with the question 
whether proper accounting was made in the 
mortgage suit of Galstaun. That question 
does not arise in the present case. The 
short question which seems ‘to arise here is 
that if Galstaun was in possession as a 
mortgagee and was accountable assuch in 
his mortgage suit any person who has been 
brought on the mortgaged property by 
Galstaun has no privity between himself 
and the mortgagor so as to be liable to the 
mortgagor for his occupation of the 
mortgaged property. It may be conceded 
that the plaintiff after his purchase of the 
equity of redemption could by giving 
proper notice to Galstaun claim to recover 
possession of the property. In other words 
he might withdraw by notice to Galstaun 
the consent that was either actually or 
tacitly given by his predecessor-in interest 
to the taking of possession by Galstaun; but 
itis unnecessary to discuss what the position 
would have been in that case as there is no 
allegation anywhere on the record that any 
such notice was given. The plaintiff was, 
therefore, bound by the consent given by 
oron behalf of the owner of the equity of 
redemption before his purchase to the taking 
of possession by Galstaun and he. cannot on 
that ground maintain this suit against the 
defendant for damages or rent. 

Thereis another matter with regard to 
which I propose to make a few observations, 
The discussion by the learned Subordinate 
Judge in his judgment as regards the 
question whether Galstaun wasa mortgagee 
in possession or not, is based upon a 
discussion in tle books as to whether the 
mortgagee should in certain cases be treated 
as having taken upon himself the onerous 
position ofa mortgagee in possession. When 
a mortgages enters into possession he is 
bound toaccount asa mortgagee in posses- 
sion, But owing tothe exceptional severity 
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with which a mortgagee in possession is 
treated in taking the accounts, the Courts 
are slow to decide that such possession has 
been taken, and will only do st when it is 
proved that the mortgagee had no reasonable 
ground for believing himself entitled to 
take the rents’ and profits in any other 
capacity. The mortgagee may relieve 
himself ofthe liability to account as a 
mortgagee in possession “by showing that 
he entered into possession in some other 
character. If he fails to establish that fact 
in order to exonerate himself from the 
liability to account as a mortgagee: in 
possession he is held to be accountable aa 
such; for example,:in this case if in the 
mortgage suit Galstaun had taken up the 
position that he did not enter into possession 
asa mortgagee but simply as guardian of 
Owen Sukeas, I think his plea could not 
have been given effect to. He was not the 
legal guardian of Owen Sukeas and, there- 
fore, as there is no other legal ground, 
which he could maintain for being in 
possession of the property he would be 
liable to account as a mortgagee in posses- 
sion. My view, therefore, is that Chamaria 
may shelter himself under the plea that 
Galstaun took possession of the property 
as a mortgagee after the death of J. B. 
Sukeas and that he was brought on the land 
by Galstaun. 

There was no relationship of landlord and 
tenant between him andthe plaintiff and 
the plaintiff, therefore, is not entitled to 
claim anything from him. The plaintiff 
purchased the equity of redemption which 
unquestionably was worth nothing and he 
is not, in my judgment, entitled to recover 
anything from Chamaria, 

In that view this appeal must be allowed 
and the suit dismissed with costs in all 
Courts. 

Page, d.—I agree, This is a suit 
brought to recover khas possession of certain 
immoveable property together with arrears 
of rent and mesne profits. The property 
in suit was the ‘subject-matter of an 
equitable mortgage of the 29nd May, 
1314, created by one J. B. Sukeasin favour 
of J. G. Galstaun. b XM 

It was common ground at the hearing of 
tbe appeal that even if the sums decreed 
for rent and mesne profits in the suit had 
been agded to the mortgage security it 
would have been insufficient to meet the 
sum due to Galstaun under the mortgage 
ofthe 22nd May, 1914, The ground upon 
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which the decree was based is set out in the 
judgment of the learned Subordinate Judge 
as follows: "Defendant No, .1 (that is 
appellant) got into possession admittedly 
as tenant at a monthly rent of Rs. 600. 
They were let into possession by Mr. Gal- 
staun in his capacity as a guardian of Owen 
Sukeas in 1917, and they paid rent as they 
-had agreed to pay for a period of one year. 
In March or April, 1918, they entered into 
‘an infructuous verbal contract with Mr. 
' Galstaun to purchase the property for 
Rs. 85,000, but they did not pay the money 
as Mr. Galstaun could not execute any valid 
deed of transfer and it was settled and 
agreed that reasonable interest upon the 
sum of Rs. 85,000 should be paid by H. R. 
Chamaria & Co. As there was no sale the 
interest payable as mentioned above was 
really the rent payable for the property and 
thus the tenancy created at first was 
practically continued. The relationship of 
landlord and tenant, therefore, in my 
opinion, existed as between Owen Sukeas 
and defendant No, 1 till the interest of 
Owen Sukeas was purchased by the plaintiff 
on the 2nd May, 1919, in the benami of his 
son defendant No. 2 in auction-sale. On 
purchase of the equity. of redemption the 
plaintiff stepped into the shoes of Owen 
Sukeas and thus H. R. Chamaria & Co. 
became tenants under him. The tenancy 
terminated with the end of -August 1919 as 
it was put an end by a notice to quit.” It is 
quite clear that Galstaun could not legally 
enter into an agreement fora tenancy with 
H. R. Chamaria & Co. in the capacity either 
of guardian or of agent ofthe minor son of 
Sukeas. It follows, therefore, that the suit 
as framed must fail, for no privity of estate 
at any time existed between the plaintiff 
and Ohamaria. At the hearing of the 
appeal, however, the learned Vakil for the 
. xespondent contended that, although he 
could not support the decree upon the 
ground upon which it was based by the 
learned Subordinate Judge, it ought to be 
affirmed upon an entirely different basis. 
He urged that Chamaria must have been 
in possession of the property at all 


material times either without any title or 


claiming title through the mortgagor or 
. the mortgagee. e : 
.. As the learned Vakil for the appellant 


‘admitted that he coyld not elam title | 


through the mortgagor Chamatia either 
had no title to be in possession at allor he 


must rest his claim to be in possession upon. 


* OBAMARIA & 00. 9, SONATON PAL. 
the title of Galstaun, the mortgagee. Upon -` 
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that assumption the learned Vakil for the 


.respondent further contended that Galstaun 


took possession without any pretence of. 
legal right, and was liable to be ejected asa 
trespasser; and that Chamaria, who admit- 
tedly was put into possession by Galstaun 
acting in some capacity or other, was ina 
like predicament. Being trespassers both 


Galstaun and Chamaria: were jointly .and 


.geverally liable to pay damages for having | 


been in wrongful possession of the property. 
That is a different cause of action—involving 
the consideration. of entirely different 
issues—from the cause of action that was 
get out in the plaint and canvassed at the 
trial, and learned: Counsel who appeared for 
the appellant strenuously. contended that 
the Court ought not to permit the respond- 
ent to set up anew cause of action of this 
nature for the first time in .appeal. Itis 
necessary to decide that question, because, 
in my opinion, upon the evidence the learn- 
ed. Subordinate Judge ought to have held 
that at all material times Galstaun was in 
possession of the property in suit as 
mortgagee and fot as.a trespasser, The 
oral evidence upon this. matter, in my 
opinion, supported the view that Galstaun 
took possession of this property as. mort- 
gagee with the assent of the mortgagor. 
That being so, his possession was lawful 
possession unless and until the assent of the 
mortgagor to Galstaun remaining in posses- 
sion of the mortgaged property was 
withdrawn. Atthe hearing of the suit no 
allegation was made, no issue was raised, - 
and no evidence was led by the plaintiff to 
prove that any time after he purchased the 
property the plaintiff had refused or with- © 
drawn his.assent to Galstaun remaining. in 
possession of the property as mortgagee 


-"underthe mortgage of 12th May, 1914. It may 


be that ifsuch.an issue had been raised at 
the trialthe defendant might have bsen in 
a position to prove that the plaintif in 
fact consented to Galstaun remaining in 
possession as mortgagee. But once it is . 
found that Galstaun took possession of the ' 
property as.mortgagee with the assent 
of the mortgagor, in my opinion, the 
mortgagee's possession continued to he 
lawful possession until the assent of the 


mortgagor was withdrawn; and if Galstaun's 


possession was lawful possession it fol- 
lows that Chamaria's possession was also 
lawful, | 

The result ig, therefore, that, even Ags. 


+ 
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suming that the respondent ought to be 
allowed at this stage of the proceedings. 
to put forward the case that Chamaria 
was trespasser, such a contention -must 
fail having regard to the evidence that 
has been adduced. It is ‘unnecessary to 
consider the legal position of the plaint- 
iff vis-a-vis the mortgagee Galstaun, and 
I refrain from expressing any opinion 
with respect to the legal obligations that 
existed or may exist between them. 

For these reasons I agree that the appeal 
should be allowed and the suit dismissed. 

A.N. A. | Appeal allowed; 

Suit dismissed. 


CALCUTTA HIGH COURT. 
APPBAL FROM ORIGINAL ORDER No. 466 
oF 1925. 
July 22, 1927, 
Present :—Mr. Justice Page and 
Mr. Justice Graham. 
MAHESH CHANDRA SADHU AND OTHERS 
DECREE-HOLDERS—À PPELLANTS 
3 versus 
JOGENDRA LAL SARKAR AND OTHE8S— 
. JUDGMENT- DEBTORS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 29 
—Order for stay of execution, operation of—Until 
he pending suit has been decided'— Swit', whether 
ncludes ‘appeal’. 
The words 'until the pending suit has been decided' 
n O., XXI, r. 29 ofthe Civil Procedure Code mean 
intil the claim in the pending suit has been finally 


lecided, that isto say, after all rights of appeal have 
een exhausted. (p. 80, col, 2.] 

Appeal against an order of the Sub- 
ordinate Judge, Asansole, District Burdwan, 
lated the 29th of August, 1925. 

Mr. Ram Chandra Majumdar and Dr. 
31jam Kumar Mukherjee, for the Appel- 
ants. 

Mr. Bankim Chandra Mukherji and 


Jabu Shib Saran Sarkar, for the Respond- 


nts. 
‘JUDGMENT. 

. Page, d.—The determination of this 
ippeal depends upon the true construction 
i£ O. XXI, r. 29 of the Civil Procedure Code. 
[he question raised is one of first im- 
dression, for innone ofthe High Courts in 
[ndia does it appear to have been consider- 
xl or decided. Order XXI, r. 29 runs as 
ollows :—“Where a suit is pendingin any 
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Court against the holder of a decree of such 
Court, on the part of the person, against - 
whom the deeree was passed, the Court 
may, on such terms as to security or other- 
wise, as it thinks fit, stay execution of the 
decree until the pending suit has been 
decided.’ The question to be determined 
is whether the words “until the pending 
suit has been decided" mean until a decree 
has been passed by the Court in which -the 
suit is pending, or until the claim in the 
pending suit has finally been determined. 
The material facts are notin dispute, 

The present appellants or their pre- 
decessors-in-title obtained a decree in the 
Court of the Subordinate Judge of Asansole 
against the respondents for Rs. 10,939-14 
and costs on the 22nd March, 1915. This. 
decree was affirmed on appeal. to the 
High Courton 14th January, 1918. On the 
18th April, 1925, the appellants applied to 
the Subordinate Judge of Asansole for 
execution ofthe decrea which they had 
obtained in the High Court on 14th Janu- 
ary, 1918 to the extent to which it had 
not already been satisfied. On the 29th . 
August, 1925, the learned Subordinate Judge 
of Asansole dismissed the appellants’ ap- 
plication upon the ground that it was 
barred by limitation. Against this order 
the appellants-decree-holders have pre- 
ferred the present appeal. The appeal is 
supported upon two grounds, (i) thatthe 
present application for execution must 
be treated asa continuation of a previous 
execütion case (No. 101 of 1919); (ii) that 
an order under O. XXI, r. 29 staying 
the execution of the decree of 14th Janu- 
ary, 1918, had been passed by thelearned 
Subordinate Judge of Asansole on the 
14th April, 1920, that the stay order re- 
mained in force until the 24th November, 
1924; and that, if the time during. which 
the execution of theappellants’ decree was 
stayed was excluded from the period dur- 
ing which limitation would run, the ap- 
plieation for execution of the 18th April, 
1925, was not time-barréd. 

Now, it appears that in the execution 
ease No. 101 of 1919 (31st July 1919) 
Rs. 7,814-4-0 were realised in part satisfac- 
tion of the decree, and this case 
was dismissed on  parė satisfaction 
on 30th April, 1920. On the 19th May, 
1920, theeatpellants, again applied for 
exeeution ofthe decree in case No. 129 of 
1920, and on the 23rd June, 1920, this execu- 
tion case was dismissed .for default. In 


89 
these circumstances it- cannot reasonably 
be contended that the application for exe- 
éution of the 18th April, 1925, was in con- 
tinuation of the former execution cases 
which had been determined; and the first 
contention urged on behalf of the appellants, 
therefore, fails. Raghunath Sahay Singh v. 
Lalji Singh (1) and Dhukiram Sriman v. 
` Jogendra Chunder Sen (2). 

- On the 14th April, 1920, however, the 
learned Subordinate Judgeof Asansole had 
passed the following stay order :— 

“As itappears that the judgment-debtors, 
Jogendra Lal Sarkar and others, have in- 
stituted asuit for recovery of Rs. 3,170-15 6 
for royalties against the decree-holders (in 
M. Suit No. 58 of 1918), on the petition of 
the judgment-debtors let the execution be 
stayed under O. XXI, r. 29." 

The judgment-debtors’: suit was decreed 
by the Subordinate Judge of Asansole on 
16th June, 1920. Against that decree an 
appeal was lodged, and the judgment-debt- 
ora’ claim against the decree-holders was 
finally determined by a deeree of the 
learned District Judge of Burdwan of tha 
94th November, 1924. By this decree the 
learned District Judge of Burdwan award- 
el the judgment-debtors a sum of 
Rs. 2,253-14-0 and costs. ir 

Upon these facts the appellants urged 
thatthe stay order of the 14th April, 1220, 
remained in force until the claim in the 
judgment-debtors' suit was finally decided 
by the decree sf the learned District Judge 
of Burdwan ofthe 24th November, 1924, 
and that ifthe time that elapsed between 
the 14th April, 1320, and the 2ith Novem- 
ber, 1924, is excluded from the period of 
limitation, the present application for exe- 
cution was presented within the time limit- 
ed by the Statute of Limitation, On the 
other hand, the respondents contend that 
the stay order remained in force only while 
the judgment-debtors’ suit was pending in 
the trial Court, and ceased to bs operative 
after the decree was passed by the learned 
Subordinate Judge on the léth June, 1920. 
The adoption of the literal construction 
for which the respondents contend would 
provide an easy solution of the problem. 
But, in my opinion, such a construction 
would render nugatory the two-fold object 
which, I think, the Legislature had in view 
when ‘enacting O. XXI, r.23,,ngmely, to 

. e 
(1) 23 C. 397; 12 Ind Dec, (x. &.) 264, 
(2) 9 0, W, N. 317. , ; 
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prevent (1) the judgment-debtor being com- . 
pelled to satisfy the decree by providiag 
the sum due when it might be proved 
(after his claim against the decree-holder 
was finally determined) that on balance he 
owed the decree-holder less than the decre- 
tal sum or, it might be, nothing 
atall; (2) the multiplicity of  execu- 
Aion proceedings. .Now, it may well hap- 
pen, after a stay order has been passed 
under O. XXI, r. 29, that the trial Oourt 
might dismiss the suit, waile on appeal a 
sum might be decreed in favour of the 
judgment-debtor, and ona further appeal 
he might be awarded & sum larger than 
that forwhich the deecree-holder had, ob-. 
tained his decre». In that event the result 
of adopting the construction which the' 
respondents have urged upon us would be 
that both the objects which the Legislature 
had in mind wnenenaetiag O. XXlr. 29 
would be defeated, On the other hand.if 
the view for which the appellants contend 
is accapted the deeree-holder need suffer 
no hardship by reason of the delay neces- 
garily incident to an appeal by the judg- 
mont debtor, for uader r. 29 the executing 
Courtis at liberty to grant a stay of execu- 
tion upon whatever terms it thinks meet, 
There is no magic in the words “ until 
the pending suit has been decidéd,” for 
it is conceded by the learned Advocate for 
the respondents that the executing Oosurt- 
in any cas» would have juris liction under 
s. 151 to grant a further stay if the judg- 
ment-debtor preferred an appeal. lo my 
opinion ths words “ uatil the pending suit 
has been decided " meanuntil the claim 
in the pending suit has finally been de- 
cided. The result, therefore, is that the 
application for leave to execute the decree 
of the 14th January, 1918, that was prefer- 
red on thel8th April, 1925, was not bar- 
red by limitation ; the appeal will be al- 
lowed and theorder under appeal set aside, 
It is represented to us that an appeal has 
bsen preferred to the High Court from the 
order of the learned District Judge of 
Burdwan of the 24th November, 1924. The 
execution proceadings will ba returned to 
the learned Subordinate Judge of Asansole 
to ba disposed of accordigg to law. W he- 
ther the laarned Subordinite Judge ad- 
jouras or dismisses or otherwise determines 
the present application for execution is a 
matter that must ba left to the decision of 
the learned Subordinate Judga; and the 
69143 of this appeal will abide ths evant; 


l 
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the hearing-fee is assessed at -two gold 
mohurs. | 


Graham, J.—The sole question involv- 
ed in the appeal is whether the application 


for execution was time-barred or not, and 


the answer turns upon the proper construc- 
tion ‘of O. XXI, r. 29 of the Code of Civil 
Procedure and in particular upon the mean- 
ing of the words "pending suit has been 
decided " which occur therein. Do these 
‘words merely refer to the suit or dothey 
«include an appeal, if any, and mean :'finally 
decided,” thatis to say, after all rights 
"of appeal have been exhausted? If the 
former is the case then the plea -of limi- 
tation must prevail, while if the latter view 
"je'correct then that plea fails. - 

The learned Vakil for the respondents 
has called our attention to 0, XXII, r. 1L 
whereby that Order is made applicable to 
appeals as well as suits and argued that 
from the fact that there is no similar 
pravision in the case of O. XXI, r. 29, 
itmay be inferred that the word "suit" 
in the latter rule was not intended to' in- 
clude appeal. The word “suit” has not 
been defined in the Code, and it is pos- 
sible to interpret it in two ways either as 
restricted to'the suit itself, or as meaning 


a suitfrom commencement until final de-. 


Cision, that'is to say, as including the 
‘period of appeal, if any. 

On the whole I am of opinion that the 
better view is that the word was intended 
to include the period of appeal and that 
"decided " means “finally decided." The 
adoption of the other view would entail 
multiplicity of proceedings which it has 
always been the object of the Legislature to 
avoid. 

For these reasonsI agree with my learn- 
ed brother that the appeal must be allow- 
ed. 


ACN, A. Appeal allowed. . 


e] 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No. 2058 
; or 1924. | 
June 29, 1927, 
Present :—Sir George Olaus Rankin, Kr., 
Chief Justice, and Mr. Justice Mitter. 
ROY MONMATHA NATH MITRA 
BAHADUR-—PLAINTIFF—ÀA PPELLANT 
m versus MN. 
RAJ ESW AR RAI CHOUDHURI 


AND OTHERS —D EFENDANTs— RE-P ND TS, 


MONMATHA NATE MITBA Ò. RAJÉSWAR- TA, 


‘upon the tenant. 


.* Babus 


e 
8t 
from proved facts—Question of law—Burden of proof 
of . permanency—Mere unaltered rent and -transfer of* 


holding,effect of —Permanent structures—-Amalgamation 
of permanent and precarious holdings—Consequences— 


_ Admission of permanency by gomashta in rent receipt, 


whether binding on landlord —Gomashta'g powers.’ 

The question whether a tenancy is permanent or 
precarious is a question of legal inference from proved 
Pr aT consequently, a question of law. fp. 82, 
col. 2. . 

When a tenant of lands in India in a suit by his 
landlord to’ eject him from them, sets upa defence 
that he has a right of permanent tenancy in ‘the 
lands, the onus of press E he has such right’ ig 
p. 84, col. 2. ; 

Nainapillai Marakayar v. Ramanathan Chettiar (6) 
and Secretary of State for India v. Luchmeswar Singh 
(7), followed, . ; i 
“An entry with regard to the nature of the tenancy 
in arent receipt is superfluous and “unnecessary iu 
the case of tenancies governed by the Transfer of 
Property Act’ and: the admission of the nature of 
tenancy by agomashta in such rent receipt is 


eue and not binding on the landlord. [p. 84, 
co]. 1. i 
There is no inflexible rule of law that a landlord 
is bound by every statement made by his gomashta in: 
a rent receipt. [bid] - = : 
Moharani.Beni Pershad Koeri v. Goberdhan Koeri 
(2, Sri Maharani Beni Pershad Koeri v. Ramdahin 
Pandey (3) and'Bhojohuree Bunick v. Aka’ Golam’Ali 
(4), relied on. - l 
Pyari Mohun Mukhopadhya v.Gopal Pait (5), diss 
tinguished. ; " 
Ordinarily the gomashta is authorised to receivà 
rents, to give a discharge to tenants for such rents: 
and in some cases even to recognise. the transferee of 
an occupancy holding, but it certainly is not ‘usual 
for a gomashta to confer any permanent right on 
tenants or to make any admission in respect of tens 
an ga which may be-binding on the landlord. fp. 
83, col. 2. ZIP 
Mere unaltered rents for ‘a number of years and & 
single instance of transfer -of the holding are not 
era raise the inference of permanency. [p. 
84, col 2, d cr 
The fact that holdings which^were not permanent 
were amalgamated with a holding on which at one 
time a pucca structure stood cannot give these hold- 
ings the character of permanency [ibid.] 
The mere fact of amalgamation of four holdings 
into one would not change the respective incidents 
of the holdings in the absence of a contract to the 
effect that it was intended to change those incidents 
and give a higher status to the tenant ofthe amalga- 
mated holding. [p. 86, col. 1.] 
A document in which a right is asserted is admis- 
sible under s. l3 0f the Evidence Act even ‘though it 


* 


is not inter partes. [p. 8g, col. 2; p. 86, col, 1.] 


" Appeal against a decree of the Subordi- 
nate Judge, 24-Parganas, dated the: 2 lat 
July, 1924, affirming that of the Munsif at 
Alipur, dated the 15th December, 1921, 


Messrs. N. C. Bose, A. N. Bose and Babu 
Satyenfirt Nath Måtter, for the Appellant. 

? Brojo Lal Chakraburtty ‘and 

Suresh Chandra Talugdar, for the Responde 


Landlord and tenant-- Permanent tenancy —I nferenee ents, 
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A JUDGMENT. 
Mitter, J.—The suit in which this ap- 
` peal arises was for ejectment : of the: re- 
spondents from some 25 cottas of land in 
punja nyabasti, within the Municipal bound- 
aries of Calcutta. The plaintift-appellant 
alleges in his plaint thatthe defendants- 
respondents are tenants-at-will Hable to 
ejectment on a proper notice to quit and 
that such notice had been served upon the 
defendants’ predecessor, one Biseswar Roy 
Chowdhuri. | 

The claim ofthe respondents is that the 
disputed land has been held by them and 
their predecessors on a permanent tenure 
and that no notice to quit was served on 

them. uu ME 
- The Munsif of Alipur who tried thesuit 
`- held that the notice to quit was properly 
served but decided in favour of the res- 
pondents on the ground that the respond- 
ents’ tenure is permanent. The plaintiff 
appealed to the Subordinate Judge of 24- 
Parganas who came. to the conclusion 
` that the holding in suit is permanent and 
that the-defendants are not liable to eject- 
ment and on this finding dismissed the 
plaintiff's appeal. ^ 

In second appeal the learned Advocate 
on behalf of the plaintiff-appellant contends 
that the findings of fact arrived at by the 
lower Appellate Court do not give rise to 
the legal inference that the tenure of the 
respondents isa permanent tenure, It has 
noi been seriously contended before us 
by the learned Vakil for the respondents 
that the finding of the Subordinate Judge 
that the respondents’ tenancy was perma- 


^: nent, was-one of fact and was binding on 


us in second appeal; nor could such a 
contention be 
question here, as in all other similar cases, 
is whether the true inference from the facts 
is that the tenure is permanent or precarious, 
the burden of proof being on the tenants- 
respondents. In this connexion I need only 
~ refer to the following observations of the 
Judicial. Committee in a recent case: “A 
third question, more formidable in charac- 
ter, must be disposed of before their Lord- 
ships further proceed. The learned District 
Judge, on appeal. here, dismissed. the re- 
gpondent's suit, "finding that the appellants’ 
. tenancy was permanent. It is. thereupon 
contended by the appellants thdt this find- 
ing wag .one of fact by the learned Judge 
not open..to review either by the High 


b Court on second appeal or by this Board, . 





successfully ‘raised. "The: 
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“Now their Lordships would be the last to 
seek to abridge the effect.of ss. 100 and 
i0l of the Code of Civil Procedure or 
weaken the strict rule that on second ap- 
peal the Appellate Court is bound by the | 
findings of fact of the Court below. They 
are well aware, moreover, that questions 
of law and -of fact are often ditficult to 
disentangle. lt is clear, however, that the 
proper effect ofa proved fact isa ques- . 
tion of law, and the question whether a 
tenancy is permanent or precarious seems 
to them, in a case like the present, to be 
a legal inference from facts and not itself 
a question of fact. 
“The High Court has described the ques- 
tion here as a mixed question of law and 
fact—a phrase not unhappy if it carries 
with it the warning that, in so faras it 
depends upon fact,. the finding of the 
Court of first appeal must be accepted. On 
these lines, which the High Court appears 
strictly to have observed, the appeal to. 
that Court was competent and it was in 
their Lordships’ judgment open to the 
learned Judges there to entertain it as 
avi did." [Sse-Dhanna Mal v. Moti Sagar 
LL). | Ó 
he facts found by the lower Appellate 
Court are these :—The disputed land which . 
is now one holding originally consisted of 
4 separate holdings which were sub&e- 
quently amalgamated into one. The area of 


| land, the name of thé tenant and the rental 


payablefor each holding are given in the 
table below. A 














Tenant. ` Land Rent. 
E Rs. As. Gds. K. 
1, Jagannath Misty | 74 cottas 3 1 1 l 
2, Abhoy Charan l 
Shah. , (2 0 0 0 
3. Sreenath Sarkar | 135 ẹ„ 1 1 1 
4. Gopal Bairagi -| i l 4 O0 0 











The date of creation of" the firat of these 
holdings is .unknown. The other: three 


(1) 101 Ind. Cas. 355; 31 C. W. N. 677 at p. 681; 52 
M. L. J. 663; A. I. R. 1927 P. O.-102; 29 Bom. L. R. 
870; (1927) M. W.N.481; 39 M. L. T. 161; 8 Lah. 573; 
P i W, 634; 25 A, L. J. 959; 28 P.L. R. 608 
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tenancies were created after. 1258 B. S. 


(1851 A. D.) and before 1268 B.S. (1861 A.” 


D.. The last two: holdings were amal- 
gamated in 1268 when the rent was 
increased to Rs. 2-8. The rent of the 
second holding was increased to Rs. 24 in 
1265 B. S, (1858 A. D.)and the rent of the 
first holding was increased to Rs. 10 in 
1261 B. 8. (1864 A. D). There has been no 
chaogein the rental of any ofthese four 


holdings since 1271 B. S. (1864 A. D). On 


the 6th of Aghrayan 1989 B. S. (1832 A, D.) 
defendants' predecessor Barada Kristo Roy 
purchased these holdings from Anandamoyi 
Dasi, wife of the tenant Abhoy Charan 
Saha in the benami of Rakhal Chandra 
Mukherjee. Biseswar was the son of Barada 
Kanta Boy and the defendants are the song 
of Biseswar. Notice to quit was served on 
Biseswar by the plaintiff. The conveyance 
in favourof Anandamoyi from the original 
tenant of these four holdings has not been 
produced in this case. But the conveyance 
in favour of Barada by Anandamoyi Ex. 
“B” shows that the four holdings were 


regarded as two; one was the amalgamation - 


of holdings Nos. 1, 3 and’4 with the 
consolidated increased rental of Rs. 19-8 
and the other was holding No. 2 with 


the increased rental of Rs. 24. In Ex, “B”. 


_. holdings were described as kayemi mourashi 
(permanent), Exhibit *B" also shows that 
the second: holding of 16  cottas 
Anandamoyi's dwelling-house and that she 
had one pucca one-storied house on the 


same, besides there was one "'golepata" hut - 


on the amalgamated holdings of Rs. 12.8, 
The. lower Appellate Court 
referred to certain dakhilas (rent-receipts) 
from 1295 B. 8. (1888 A. D.) to 1303 B. S. 
(1896 A. D). In each of those dakhilas there 
isan entry made by the gomashta of the 
plaintiff that the holding wasa mokarrari 
mourashi one. No document has been 
produced in this ease to show to what extent 
the gomashta had authority to bind the 
plaintiff by an admission of the kind made 
in the dakhilas as to the permanent character 
of the holding in question. If these admis- 
sions can be regarded as admissions made 
by oron behalf of the plaintiff, they would 
be very strong evidence in support of the 
defendants' case, Apparently it was 
considered in the lower Court. that unless 
the plaintiff could displace the. statement 
of his gomashta by showing. his ignorance 
of their being made, his case would be 


defeated or seriously damagsd, Indéed the’ 
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manent righton tenants or to 


was . 


also . 


| (B3. 
lower Appellate Court goes to the length 
of holding that -the statement ia 
the dakhilas would conclusively : 


- prove that the holding is a mokarrari 


mourashi holding. Although there is -a 
column in the rent-receipts showing the 
nature of the tenancy, in cases governed 
by the Transfer of Property Actit is not 
usual to indicate the nature of the ten- 
ancy in the rent-receipts. The admission 
made-by the gomashta was a gratuitous 
admission and may be withdrawn unless 
there is some obligation not to withdraw 
it. Ordinarily the gomashta is authorised 
to receive rents, to give a discharge to 
tenants for such rents and in some: cases 
even to recognise the transferee of an oc- 
cupancy holding, but it certainly is not 
usual for a gomashta to confer any per- 
make any 


admission in respect of tenants’ rights 


‘which may be binding on thelandlord. It 


is true the landlord might have proved the 
extent of the authority of his gomashta but 
in the absence of such authority it cannot 
be laid down as an inflexible rule that the 
presumption must be that the gomashta had 
authority for doing everything which he. 
may do even to the detriment of his master 
in connexion with matters which are. not 
properly within the scope of his employ- 
ment. In this case a former naib of the 
plaintiff deposed that the gomashta had no 
authority for writing the words “mokarrari 
mourashi" in the rent-receipts. The lower 
Appellate Court does not refer to thig 
evidence. All that it says is that the onus 
lay on the plaintiff to prove the extent of 
his gomashia’s authority as that fact was 


within the special knowledge of the plaint- 


if and the plaintiff has -not proved it 
and he presümes from this that the goma- 
shta had authority to give the description 
in the dakhilas as to the permanent nature 
ofthe tenancy, It cannotbeaffirmed asa 
general proposition of law that alandlord 
is always bound,by every. statement given 
in the receiptsof rent by his gomashtas, 
There ara cases in the books which 'go to 
show that when an agént ofthe landlord 
has accepted from the various tenants in 
the occupation of a holding at one rental 
proportionate parts ofthe rents, it does not 
bind the landlord to recognise a Separation 


‘of the tenancy*in absence of evidence to 


connect the landlord with the receipt of 


auy proportionate fate of rent by the agent, 
Bee Moharani Beni Pershad Kaeri v, Gober 
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Pershad. Koeri v. Ramdahin Pandey (3). ` 
In the case of Bhojohuree Bunick v. 
Aka Golam Ali (4) this Court held that the 
-purchaser of a raiyati tenure is bound to 
communicate with the zemindar and 
obtain his consent to the transfer of the 
tenure; without this being -done, a 
gomashta's receipts of rent are not binding 
on the zemindar. On the other hand, in 
a Full Bench case—Pyari Mohun Mukho- 


padhya v. Gopal Paik (5), it was held that ` 


a landlord was bound by a receipt given 
by hisagent consenting to a division of 
the holding anda distribution ofthe rent 
payable in respect thereof, within the 
meaning of s. &8. of the Bengal Tenancy 
Act, In this Full Bench case it was 
assumed that the agent was duly authoris- 
ed to give such a receipt. It seems to 
me that no inflexible rule, of law can be 
laid down to the effect that the landlord 
is bound by every statement made in 
receipt. It has been .conceded by- the 
learned Vakil for the respondent in this 
case that the entry with regard to the 
nature of the tenancy in a rent . receipt 
would be asuperfluous and unnecessary 
entry in cases of tenancies governed by 
the Transfer. of Property Act.. So this 
Bdmission of the nature of the tenancy 
by the .gomashta as I have already point- 
ed out was a gratuitous admission. 
‘There. was not here any title on which 
guch an admission .can-rest, No papers 
have been produced to show that the Jand- 
lord before the admission treated the.ten- 
ancy in question asa permanent tenancy. 
It is to be noticed also that this admission 


of the gomashta is contained in receipts for . 


eight years ending with the year 1896 and 
since 1896. no receipts. were granted be- 
cause of the dispute between the parties 
asto the nature of the tenancy. The ad- 
‘mission, therefore, being out.of the way, 
we have now to consider - whether the.find- 
ings lead to the infexence that all these 
. four. tenancies aforesaid -are permanent 
"tenancies.  .. 

. Summarising the findings of the lower 
Appellate Court.we find the broad facts to 


be these;— With, regard to the first 
holding of 74 cottas the origin is unknown; 
^19) 6 0, W. N. 823, . Bt. 

3) 10 C. W..N. 216, s = 7 
. (4) 16 W.R.97. ^ > ` 
‘e (5) 95 ©, 531; 2 0. W. N. 875; 13 Ind, Dec, (N.e) 


MORMATRÀ Nata MIËRA v, RAJZESWAR RAT, 
^ dhan Koeri - (2); -and. Sri Maharani Beni. 


.for residential purposes. 
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its rent was enhanced to Rs. 10 in 1971 


. B.S. it wasamalgamated with holdings Nos. 


3 and 4 sometime before 1289 B.S. (1884 
A.D.) Some,"golepata" huts stood on this 
consolidated -holding at some time. With 
regard to holdings Nos. 3 and 4 their origin 
is traceable and they were created between 
1258 and 1268 B. S.,.they wereamalgamated . 


in about 1268 and the rent was increased 


to Rs. 2-8 in about the reme. time; 
these two amalgamated holdings were again 
amalgamated with holdings Nos. land 2 
in about the year 1289. With regard to 
holdings Nos. 1,3 and 4 rent had not re- 
mained unchanged. before 1271 but there 
has been uniformity of rent since 1271; it 
does not appear that these three holdings 


“were let for residential purposes; the land 


is a homestead land within the Municipality 
and has peen usedas an “Arat,”. t: e., 
for the purposes of. a shop. These circum- 
stances alone,namely, unaltered rents for 
57-years and one. transfer of these holdings 
are not sufficient to raise theinference of 
permanency. -[t-has not been. shown that 
the claim of permanent tenure as asserted 
in Ex. "B," i.e., ihe kabala by Anandamoyi 


-in favour of defendants’. predecessor-in-in- 


l 


terest Barada Kristo Royin the benami of | 
Rakhal ‘Chandra Mukherji was brought. 
home to-the knowledge of the appellant or 
his predecessor-in-title and was:.acknow- 
ledged.by them. There are no pucca struc- 
tures in the land. It has not been shown 
that they were let for residential purposes. 
It is not shown that they were being used 
And the fact th&t 
they were amalgamated. with holding No 2 
on which at one time & pucca structure stood 


.eannot give to these holdings the character 


of permanency. . 

In the case of Nainapillat Marakayar v. 
Ramanathan Chettiar.(6), the Judicial 
Committee laid nown the law'in regard: to 
the matterin hand in the following words:— 
"It cannot now be doubted that -when a 
tenant ,of lands.in India ina suit by -his 
landlord to. eject him from them, sets up & 
defence that he has a.right of permanent 
tenancy in the lands; the onus of proving 
that he has such. right. is upen the tenant. 
In Secretary of-Státe for India v. Luchmes- 


) 


(6) 82.Ind. Cas. 226; 51 I. A. 83 at p.. 69; 47 M..337; 
98 Q. W. N.-809; A. IR. 1924 P. O. 65; 19 LW, 
950: 22 A. L. J. 130; 34 M. L. T. 10; (1924) M, W. N, 
293: 46 M. Tj, 7.546; 10 O. & A, L. B. 464; L. R, 8 A, 
(P. O) àa (P. 0a). ` TE 
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war Singh (7) it/was held thát'the onus of 
proving that they had a permanent right of 
occupancy in lands was upon the defend- 
ants who alleged itasa defence to a ‘suit 
by their landlord to eject them, and that 
proof of long occupation at a fixed rent did 
not satisfy that onus.” And again-—"A 
permanent right of occupancyin land in 
India is aright,subject to certain conditions, 
of a tenant to hold the land permanently. 
which he occupies. Itis a heritable right, 
and in some places it. possibly may be 


transferable by the tenant to à stranger. ` 
permanent right of occupancy can | 
only be obtained by a tenant by custom, or 


That: 


by a grant from an owner of the land who 
happens to have power to grant such a 
right, or under an‘Act of the Legislature.” 
Having regard to these pronouncements we 


are not satisfied that the defendants have. 
satisfied the onus of proving that they have’ 


a right of permanent tenancy in these hold- 
ings. | 


has relied on two decisions of the Judicial 
Committee, Upendra Krishna Mandal v. 
Ismail Khan Mahomed-(8) and Nilratan M an- 
dal v. Ismail Khan Mahomed (6). In the 
firat of these cases the case ofthe tenants 
` restéd-on a seriesof transmissions of! prò- 

porties by sale and’ mortgage which went, 


t 


back as far as. 1826 and the continued pos- . 


session of the tenants and their predecés- 
sors-in-title at an unaltered rent and on' & 
kabuliyat-which shows that: these transmis- 


n 


sions.of^ property as, permanent”: ténancy - 


was” brought homé to thé landlord who rê- 
cognised the right created by this document: 


‘by accepting. a kabuliyat:. “In” the. second ^ 


case the land had: been’ occupied by the 


7 


for-100 years. They had builton it and 


had^dealt with the property by sale and:- 
A kabuliyat and a patta were: 
executed which | brought homée to the ae 

RE 
the tenants' traismission ofthe property ’ 
by sals in an instrament which Purported‘ 
to convey a permanent and inheritable . 


mortgage. 


lords” knowledge’ and recognition 


right. 


Reliance has been’: pliced: by the learned ` 


Vakil for the respondent‘ on’ the case’ of 


(7) 16 A. 6; 16 O. 223: 13 Ind. Jur. 10:5 Sar. P, G. J. - 


215; 8 Ind. Dee. (xN. 8) 147 (P. O 


(8.31 L A. 144; 32 O. 41; 8-0. W. N. 889; 8 Sar: P. 


O. J: 632 (P. O.). 


(9) 31T. A. 149;-32 O. 51; 8 O. W, N.895;. 8 Sar, P.. 


Od, 695 (P, Q.). 
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That- case is also distinguishable.” 


“a considerable time; 


- transferees. 


The learned Vakil for. the: respondent 
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"Forin, 
that case the following facts ao-existed:— 


- (i) Long possession’ by thé defendants ` 


and their predecessors; PX " 
(14) the. landlord's permission to the 


‘defendants’ predecéssors to build a puea — 


house upon it; 
(iii) the existence of, the house there for ` 
(iv) the addition to the' building by 

successive tenants +. 3 

-(v) the’. transfer$' of the tenure from 

time to time by suééession and purchase ; 

. (vi) the acquiescence of the. landlord in - 

such . transfers of which. he could: not have 

been ignorant as he'aécépted rent from the 


\ 
. ‘So far as holdings Nos.1, 3 and4 are. 
concernéd all these elements do not exist ’ 
in the presentéase. For the reasons above 
stated the legitimate inference to be-drawn 
‘from thefacts in the present case is that 
with -regard to 9 cottas of land’ cover- 
ed by holdings Nos. 1, 3 and 4 the position 
ofthe defendaritsis that of a: tenant-at- 
will. E 
The case with regard to holding No.“ 2 
(16 cottds of land) standi: on a somewhat. 
different footing from that of other hold- 
ings. It appears from the kabala (Ex. B) 
by which defendants' predecessor Barada 
Kristo purchased the holdings along with ' 


. three: other holdings-- from: . Ananda- 
móyi that this holding was her (i. e; 
(dwelling . 


-Anahdamgyi's): bhadrasanbati 


house) and’ that she had one pucca 


- oné-storied house on. this holding. This 


holding was created between 1258 and 


| 1268 B. S., and wé find that some time 
tenants’ predecessors at an unaltered rent:. 


before 1289 B. S. there were pucea struc- 
tures on the holding sothat at any rate 
the inference’ might'be legitimately drawn 


that the land of this holding which was 


being -used for residential purposes was 
let for such purposes. The rent had not 
varied‘ for 57 years and the transfer was 
recognised by the landlord “and” in all 
these circumstances it may; be legitimately 
inferréd: that: the appellant through. his 
agent had notice of the existence of pucca 
structure -on it. It has been argued on 
behalf of the appellapt that Ex. Bis not - 
admissible in evidence against him as he 
was po, party to the said document. But 
I thinkthat this argument has na substayes, 


* (10) 28 Q, 738; 5 0. W, N, 858, 
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for the document although not inter partes 
is &dmissible in evidence asa transaction 
within the-meaning of s. 13 of the Evidence 
Act by which the.right to this property 
was: asserted, so that. we have it that the 
buildings which were of a substantial 
character were erected so far back as 1882 
‘ and that the predecessor-in-title of the 
defendants lived for sometime in it. In 
these circumstances it is indeed difficult 
to say that the inference drawn by the 
Courts below that this holding No. 2 is a 
tenancy of a permanent character is wrong. 

If we consider the incidents of the four 
holdings together. after amalgamation into 
a single holding we find that an unaltered 
rent has been paid .for 57 years and that 
there existed a -pucca building on a small 
portion of it at some distant time. These 


two elements alone are not sufficient to . 


raise the presumption of permanency. But 
it. has been possible in the present case 


by reason of the evidence furnished by © 


Ex. “B” to distinguish between the lands 
of holdings Nos..1, 3 and 4 on which 
no permanent. structures stood 
the lands of holding No. 2 on which such 
structures existed. The mere fact of 
amalgamation of four holdings into one 
would not change-the respective incidents 
of .the holdings in the absence of a con- 


tract to the effect that it was intended” 


to change those incidents and give a higher 
status to the tenant of the amalgamated 
holding. No such contract has been prov- 
ed in the present. case and it is mot 
suggested that any existed. Weare, there- 
fore, left to infer from proved facts the, 
nature of the new consolidated tenancy. 


The fact of unaltered rent and. existence © 


of. a pucca structure on a portion, as I 
have already stated, is not sufficient to 
raise the inference of permanency. It is be- 
cause of the fact that buildings existed 
on the 16 cottas holding that we are able 
to infer that the purpose for which the 
said land was held was a residential pur- 
pose and this fact bringathe case within 
the purview of the decision of Sir Richard 


Garth, O. J, in the case of Gangadhar. 


Shikdar v. Ayimuddin Shah Biswas’ (11) 
which was cited on behalf of the respond- 
ent. ; ae 
^ The result, therefore, is that the decrees 
of the Courts below are set aside and in 
lieu thereof there will bb a decre in 


T 8 O, 860; 4 Shome L. R, 274; 4 Ind, Dec, (N, s.) 


as quee 
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favour of the plaintiff for ejeotment from 
the 9 cottas of land. covered by the: holdings 
Nos. 1,3 and 4. "The claim of the plaint- 
iff for ejectment from holding No. -2 
(16 cottas of land) will be dismissed. 

The plaintiff will be; entitled to.mesne 
profits from the dateon which the: tenancy ` 
was determined by notice-to quit. The 
mesne profits. will be ascertained in the 
execution Court.  - -> 

Each party will bear its costs through- 
out. i i ee 
"Rankin, C. J.—I agree. 

A, N. A. | - Decree set aside, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL OIVIL JURISDICTION, 
No. 42 or 1927.. 

November 11, 1927. 
Present :—Justice Sir Charu Ohunder 
Ghose, Kr., and Justice Sir Philip 
. Lindsay Buckland, Kr. 

EZRA MEYER AARON COHEN— 

DEFENDANT—ÀPPRLLANT | 

versus. 

Kumar DEBENDRA LALL KHAN— 

PLAINTIFF— RESPONDENT. 

Landlord and tenant—Covenant t^» repair—New 
building, whether covered by covenant—-General 
covenant and covenant to repair demised premises only, 
distinction between. TN | 

A general covenant to repair in a lease deed 
includes not only buildings in existence when: the 
demise is made but all those which may beerected. 
during the term. A covenantto repair the demised 
premises applies only to those existing at-the date 
of the demise unless the new’ buildings are made a. 
part of the old ones. [p. 88, col. 2.) | |. Sg 

An indenture of lease provided that the lessee shall 
“st all times during the said term of years keep the 
said premises in good and substantial repair and the 
same in good and.substantial repair deliver up to the 
lessor, his heirs or assignseat the expiration or sooner , 
determination of the said term." There was also a., 
subsequent clause which ran as follows: “And itis 
hereby agreed and declared by and between 
the parties hereto notwithstanding anything here- 
inbefore contained that the said lessee shall “be 
at liberty to make allnecessary additions and alter- 
ations to the demised premises to improve the buildings 
with the written consent of the lessor at his own costs 
during the continüance of thesaid term and all such 
changes, additions, fittings -and fixtureg so made shall 
become and be considered the property of the said 
lessor and the lessee shall have noright to remove 
the same either before or afterthe expiration of this 


lease.” The lessee erected certain new buildings ` 


hich formed additions to and became part of the 
Suildings originally demised : 

Held, (1) that the covenant to repair was a general 
one and: applied to the new buildings; -[p. 88, col; 2.] 


demised premises alone it applied to the’ new buildings 
as they were so erected as to . become a part of the 
old buildings. [p. 89, col. 1.] 

Field v. Curnick (1), followed. 

Appeal from a judgment and decree of 
Mr. Justice Page, dated the 25th February, 
1927, reported as 106 Ind. Cas. 477. 

Messrs. N, N, Sircar and A. K. Roy, for 
the Appellant. 

Sir Binode Mitter, Mr. A. N. Chaudhuri 
and $. S. Roy, for the Respondent. ` 

l JUDGMENT. 

C. C. Ghose, J.—This is an appeal 
againsta judgment and decree passed 
and made by my learned .brother Mr. 
Justice Pageon the 25th February, 1927, 
inan action by the plaintiff to recover 
possession ofa block of buildings lying 
at: the corner of Wellington Street and 
Dhurramtolla Street. The plaintiff based 
his cause of action for recovery of posses- 
sion of the premises upon the breach of 
(1) a covenant to pay rent and (2) a 
covenant to repair contained in the Inden- 
ture oflease, dated the 3rd August, 1906, 
As regards the covenant. to pay rent, 
it appears that, before the suit came on 
for hearing, the defendant who is the 
assignee of the original lessee had de- 
posited in Court the amount of. rent due 
by and from him to the lessor. Mr. Justice 
Page came to the conclusion that, in 
these circumstances, the Court was entitled 
to exercise its powers unders.ll4 ofthe 
Transfer of Property Act and give the 
necessary relief to the tenant. On the 
question whether there had or had not 


t 


been a breach of the covenantto repair,- 


Mr. Justice Page came to the conclusion 
that, so far as the demised premises were 


concerned, there had been no breach of ` 


the covenant to repair but that, in respect 
of certain.buildings which were erected 


after the date of the Indenture of lease > 


and which buildings had; been so con- 
structed that they, in his opinion, formed 
partofthe demised premises, there had 
been a breach of the covenantto repair, 
and accordingly he passed a decreein 
ejectment in favour of the lessor. 

On appeal before us, it has been con- 
tended that the additional buildings re- 
ferred to inthe judgment of Mr. Justice 
Page and which were subsequently erected 
on apartof the demised premises which 
was then vacant land, did not form part 


of the two-storeyed house as it stood at. 


the date of the Indenture of lease but were 
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(2) that even if it was a covenant to repair the ` 
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entirely . separate buildings, . having no 
connection with the original buildings 


“and that, therefore, the covenant to repair 


did not extend to the new erections, and: 
accordingly there had been no. breach of 
the covenant to repair, and inthe circum- 
stances no decree for ejectment- should 


. have been made in favour of the lessor. 


Apart from what is contained in the 


said- Indenture of lease, Mr. Justice Page 


relied in support of his finding: thatthe 
new erections had been and were made 


part of the original buildings, upon the evi- 


dence of the original lessee Sassoon Jacob 
Cohen wherein he . stated that the new 
buildings were joined on to the original- 
buildings and made a. portion: of the 
same so that the buildings, 7. e, the 
original buildings and the subsequent: 
érections became thereafter one whole 
building. The expression “joined on to 
the. old buildings” is somewhat mislead- 
ing and if does not. convey with any 
degree of precision what exactly became 
the state of things after the new buildings 
had been erected. In these circumstances, 
Sir Binode Mitter for .the respondent 
and Mr. Sarkar for the appellantinvited 
us to go down to the spot and see for 
ourselves the state of things-and appre- 
ciate the evidence on record on -the 


.question whether or not the old buildings - 


were joined on to the new buildings ‘in - 
Buch a manner that the new buildings 
became part of the old buildings, or 
whether the new buildings were separate - 
by themselves having no sort of "connec- . 
tion whatsoever with the original build- - 
ings. Having regard to the evidence to 
which our attention was drawn and having 
regard to the difficulty which we experienc- 
ed in understanding -and appreciating.. 
the evidence on  reeord, we thought it 
proper to accept” the invitation and 
to go. down ‘to ‘the  spot-and see for 
ourselves the state of things forthe 
purpose of understanding and appréciat-..- 


.ing the evidence. Having seen the pre-- 


mises as they stand now, I have no . 
difficulty in understanding the- evidence of 
Sassoon Jacob Cohen and I haveno hesita- 
tion whatsoever in saying that, on the evi- . 
dence on record, the new buildings were so . 
constructed that in variots portions there- 
of they were made part’ of the origina] 
bgildin£gand in other portions they were 
so constructed | that they could -be mada 
part of the original buildings at a moment 


. holding that the 


& 


8 


$ . | 
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notice. The beams supporting the roof 
of the new one-storeyed buildings had 
been introduced into the walls of the 
original buildings and the roof of the 
new buildings is used as a terrace by the 
occupants ofthe first floor of theoriginal 
building. Inthesecircumstances, itis difficult 
to resist the conclusion that the new build- 
ings-were 80 constructed as to form part 
of the original buildings and that they have 
been treated -ever since as parts of the ori- 
ginal buildings. "Therefore, on the ques- 
tion of fact. bearing on this issue,] am in 
entire agreement with Mr. Justice Page in 
new buildings could 
not be treated as separate by themselves 
but were, in fact and in truth, made part 
of the original buildings. | 
Now the question arises whether the 
covenant to repair contained in the In- 
denture of lease extended to such new erec- 
tions. It has already been stated above 
that Mr. Justice. Page did not find that 
there could be any reasonable complaint on 
account of the breach of the covenant to re- 
pair’so-far as the original buildings were 
concerned. The only question that arises, 
therefore, is whether the covenant to repair 
extended to such new erections. It is un- 
necessary, in my opinion, to go through 
the cases on the subject from 1683 down- 
wards. The cases are all collected in a very 
concise form on pages 329 and 326 of Vol. 
XXXI of the English and Empire Digestand 
it would be sufficient for our purpose if we 
refer for the enunciation of the law on the 
subject to the last case bearing on it, name- 
ly; the case of Field v. Curnick (1). In that 
case, it appears that by a lease, dated 1837, 
the Isssors demised to the lessee for 99 
years a piece of ground “together with the 
messuages or tenements and all other erec- 
tions’ and buildings which at any time 
thereafter during the said' term should be 
built on the same piece of ground or any 
part thereof" and the lessee covenanted 
to-build on the lands demised two good and 
substantial brick -messwages or tenements, 
and to repair and keep repaired “the said 
premises.” The lessee built six houses as 
to which it was impossible to say which two 
were actually completed first. In that state 
ofthings, the learned Judge came to the 
conclusion, on the evidence on record, that 
the. six houses were built simultaneously 
and finished at the same time. Heefurther 


qi eT, R510, KB, 156; 195 L 
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held that the covenant to repair extended: 
not.only to.the two houses which the lessee 
covenanted to build but to allthe six houses: ` 
Mr. Justice Sankey then observed -28 
follows :—'' In my view, the Jaw is as fol- 
lows: If a lessor demises a house and | 
there isan express covenant to repair, the 
lessee is, of course, bound by it. If, on the | 
other hand; the lessor demises a piece of . 
land and there is an express covenant by . 
the lessee to repair any houses subsequent-. . 
ly erected thereon, equally the lessee is 
bound by it. Further,a general covenant 
to repair includes not ‘merely buildings 
existing when the demise is made, but all . 
thosé which may be erected during the 
term: See Cornish v. Cliefe (2) and Foa on | 
Landlord and Tenant, 6th Edition, page248, 
If, however, the covenant to repair is only 
one to keep in repair the demised premises,. . 
it applies to those existing at the date of. 
the lease only unless the new buildings are 
made part of the old ones." ` T 
X Now, in this case the Indenture of lease | 
contained the following proviso :—“ And at 
all times during the said term of years 
keep thesaid premises in good and sub- 
stantial repair and the same in good and 
substantialjrepairdeliver up to the lessor, his 
heirs or assigns at the expiration or sooner 
determination of the said term.” Further: 
“And it is hereby agreed and declared by 
and between the parties hercto notwith- 
standing anything hereinbefore contained 
that the said lessee shall be at liberty to 
make all necessary additions and alterations 
to the demised premises to improve the 
buildings with the written consent of the 
lessor at his own costs during the continu- 
ance of the said term and all such 
chan ges, additions, fittings and fixtures so 
made shall become and be considered the 
property of the said lessor and the lessee 
shall have no right to remove tke came 
je before or after the expiration, of this 
ease.” ME 

Having regard to the terms of the Inden- 
ture of lease in the present case, there is no 
doubt that the covenant to repair is in very 
general terms and it would, in my opinion; 
extend to the subsequently erected build- 
ings. But, even if it be held that the cove- 
nant to repair does not extend to the subse- © 
quently erected buildings, in this csse 
there could not be much doubt on the evi-. 


(2) (1864) 3H. & C. 446; 34 L.J. Ex. 19:11 Jur .. 


(N. 8.) 181; 13 


W. R, 989; 11 L. T, 606,140 .R.R, 947; . 
159 E. R. 605. ES 
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derice that the new buildings were, in fact, 
additionsto and had become part of the 
. two-storeyed buildings which were original- 
ly demised and that, therefore, the covenant 
to repair would extend to the subsequently 
erected buildings. It follows, therefore, 
thatthe finding of Mr. Justice Page on the 
evidence on record that the covenant to re- 
pair extended to the newly erected build- 
ings is one that cannot be seriously quarrel- 
led with and that the appeal so far as it 
relates to that point must fail. 


A small point has been taken that there | 


isinternal evidence in the Indenture of 
lease that the covenant to repair is restrict- 
ed to. what is' described as the demised 
buildings, that is,- the original buildings 


as they stood at the- time of the grant of 


the lease. The argument is as follows:—It 
is'said that the landlord is under no obli- 
` gation to restore any portion of the subse- 
quently erected buildings if and when they. 
are destroyed by reason of the causes’ speci- 
` fied in the Indenture of lease, whereas if 
any portion ofthe original building is des- 
troyed by any of the said causes thelandlord 
is únder an obligation” to repair. In the 
gecond place, it 1s stated that no additional 
rent was payable by reason of the erection 
of the subsequent!y erected buildings. So. 
faras the last point is concerned, it may be 
stated thatthé leesee was under no obliga- 
tion to erect new buildings. 
erect additional buildings with the consent 
of the lessor; they were to be considered the 
. property.of the lessor and the léssee would 
have no right to remove the same before er 
after the expiration of the lease. 
Justice Page points out, the special provi- 
sions introduced into the lease: with respect 
tothe additions and alterations were insert- 
ed for two reasons ; first, in order to get out 


of the provisions of s. 108 of the Transfer of ` 


Property Act, and, secondly, in order that 
it should not be opento the defendant in 
the event of some part of the additional pre- 
mises that he might erect being destroyed 
in the manner set out in the lease to escape 
proportionate payment of rerit solong as the 
additional structures were not re-built or re- 
paired. I think, therefore, that the appel- 
lant cannot derive any comfort. whatsoever 
from the provisions in the lease last refer- 
red to. l MB 

There is stillafurther small point to be 


noticed. It is stated that at the time when : 


the lease' was executed a sum .of' Rs. 2,500 


was: deposited with the lessor for the due. 
á i X : 
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But if he did . 


As Mr, 
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fulfilment ofthe terms of the lease, Tha. 
lease having now come to an end, the appel- 


lant urges that he should be.given credit'for ^ 


this sum in calculating the amount ulti-^ 


Mitter.on behalf of the respondent states. 


that there has been no question at anytime: . 


that the appellant is entitled to the credit, 
of the said sum and heis willing that, in: 


the accounts, when they are taken, credit. 
,Bhould be given to the appellant for thea: 


said sum of Rs. 2,500. 


Counsel for the appellant has taken and it 


must stand dismissed with costs subject to ` 
éredit being -given to the defendant for" 


Rs. 2,500 as stated above. 

Buckland, J.—1 agree, Ionly desire 
to adda few words with regard to the prin- 
cipal question of fact which has been argued 
on this appeal ; that is, as to whether or not 
the state ofthe premises is such that the 
general covenant to repair applies to-the ad- 
ditional premises. The evidence on':that 
point has been quoted in eztenso:by the 
learned Judge in his judgment. 
‘to ba proved is expressed in the passage 
which my learned brother has referred’ to 
in the judgment of Mr. Justice Sankey in 
the case of Field v. Curnick (1). It is ne- 
cessary to establish that the new buildings 


are made part of the old ones. All the evi-- 


dence has not been read to us; but we have 
‘been informed by learned Oounsél for the. 
appellant that the passages quoted.in the 
judgment of Mr. Justice Page are all the 
evidence on the point and. he has ‘also’ in- 
formed us that; no evidence was. given on 
behalf of the plaintiff on this point and that 
theanswers on which the plaintiff relied were 
elicited in the cross examination of ilie wit- 
ness for the defendant. On two occasions, 
this witness, Sassoon Jacob. Cohen was ask= 
ed-whether or not the-new rooms were made 
"part of the: premises of the two-storeyed. 
 buildingand to each question, his answer 
was that they were jdined. He did.not' accept 


The result, therefore, is that the appeal 
failson all the points which the learned | 


E 


 mately payable to the lessor. -Sir Binode' . | 


` 
` 


What has ` 


the questions in the form in which they were : 


putand he expressed his answer in: differ- 
ent words. In consequence, I felt .con- 
siderable difficulty in knowing what the 


witness meant by using the word “:joined.” © 


A horse is joined to.a cart, but nobody sug- 
gests thaé the horsg beconies a part. of the 
eart. Tlse word “ joined” ia not necessarily, 
therefore; conclusive on the point and I was 
very -glad to welcome the invitation of 

' P, 


* 
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legrned Counsel on both sides that we 
should go and see the buildings for our- 
selves. We have done so and, having seen 
the buildings, what Ihave observed with my 
own eyes has enabled me to understand the 
witness's evidence, I am satisfied that 
when the witness Cohen used the word 
"joined," he referred to conditions and a 
' state of facts which brings the matter with- 
in the passage in thejudgment óf'Mr. Jus- 
tice Sankey to which 1, have réferred. The 
view which I have had of the premises has 
enabled me to understand what the witness 
meant and his evidence, therefore,in my 
judgment, supports the finding beyond all 
question. Iconcur in the order to be made 
in this appeal 


A. N. A, Appeal dismissed, 


CALCUTTA HIGH COURT: 

. QOVERNMENT APPEAL No.4 or 1927. 
August 24, 1927. 
Present:—Justice Sir Oharu Ohunder Ghose, 
KT.,and Mr. Justice Cammiade. 

Tur LEGAL REMEMBRANCER— 
APPELLANT d 
versus 


JAHEY SHEIKH AND ANOTHER— ÁCOUSED, 
Criminal Procedure Code (Act V of 1898), ss. 297, 
30?—J'wry trial—Verdict of 'guilty'—Judge preparing 
reference to High Court in anticipation of first verdict 
—BSecond charge—V erdict of ‘not guilty'— Procedure, 
illegality of. - < 
Where a Jury returned a unanimous verdict of 
‘guilty’, but-the Sessions Judge charged them again 
and they returned a unanimous verdict of ‘not guilty’ 
nnd it also appeared from the record that the Sessions 
Judge had before his second charge anticipated the 
Jury bringing in a verdict, of ‘guilty’ in.the first 
instance, and written out a letter of reference to the 
High Court disagreeing. with the Jury: |. 

Held, that the procedure followed by the-Sessions 
Judge was entirely illegal and unwarranted by. law 
and that the accused should be re-tried. |p. 91, col. 
Lc 


tional Sessions Judge, Mymensingh, dated 
the 9th March, 1827. 

Mr. Khundkar, Deputy Legal Remembr- 
ancer forthe Appellant. E 

Babu Sachindra Kumar Roy, for. the Ac- 
cused. 4 e 
. JUDGMENT.—This is an appeal by 
the Local Government under, the prgvisions 
o£ s. 417, Criminal Procedfire‘Oode,. against 
an order of aequittal passed by the First 
Additional Sessions Judge of Mymensingh in 


> 2 2.5 4 


LEGAL REMEMBRANCÉR v, JAHBY BEBIKE, 


"Appealagainstan order of the First Addi- 


e indian Penal 


| Y071 0.1998 
a case in which the two accused before us 


were charged before him and a Jury under - 


8. 395, Indian Penal Code. The case is in 
many ways an extraordinary-one, and it is 
desirable, therefore, to set out the facts 
briefly.. . 

The two accused Jahey Sheikh and Katua’ 
alias Jabed Ali were charged with having 
committed an offence punishable under 
s, 395, Indian Penal Code. They were duly 
committed to take their trial in the Sessions 
Court, The First Additional Sessions Judge 
of Mymensingh, Mr. N. V. H. Symons, triéd 
the case with the aid of a Jury. On the 9th. 
March, 1927, the trial was concluded and the 
Jury were directed to retire and bring in 


.their verdict. ` What” happened thereafter 


is set out below as appears from the re- 
cord :— a ' 

Q.—As regards 
unanimous ? 

À .— Yes. l 

Q.— What is your verdict? - 

A.—Guilty under s. 395, Indian Penal 
Code. ` Er ud l 
Q.—Did you find that Ismat mentioned 
Katua's name immediately after the occurs 


rence ? B. 
A.—We thought it unlikely that the. 
family could have made up the story so soon 
and wedid not think that the explanations. 
of the accused about ‘enmity were sufficient '. 
toenable Abdul to bring a false case. , 
The Jury is then charged again on the 
matter concerned in the last question. They 
retired at 3-53 Pp m.and returned at 4 30 pm. 
Q.—Do you find that Ismat mentioned 
Katua's name immediately after the occur- 
rence ? a THE 
A.—No, we find that he did not. 
Q.—Does the Jury wish to make any state- 
ment about.their verdict of guilty ? 
A.—We did not follow the meaning of . 
* fair complexion" nor did we understand 
fully the importance ofthe passage in the 
ejahar, and the evidence of the independ- 
ent witnesses. We now see that Katua isa 
dark man, and that Ismat could not have 
mentioned his name as he has said that he 
only knew him by sight. We wish to amend 
our verdict and return a unanimous verdict 
of “ not guilty.” mE ec "e 
As willbe seen from the. above the Jury 
at first brought in a unanimous verdict of 
guilty against the accused under s. 395, 
Code. The. learned Addi- 
tional Sessions Judge apparently was of.a:. 
contrary opinion andhe proceeded to charge 


both accused . are you 
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the Jury again. After the second: charge 
was finished the Jury retired again-and re- 
turned at 4-30 r. w.. What the learned Ad- 
ditional Sessions Judge stated to the ‘Jury 
in the course of-the second charge does not 
appear from the' record. But it appears 
from the record that he had-previously anti- 
sipated the J'ury's bringing in, in the ‘first 
instance, a verdict of "guilty " against the 
accused and that he had intended to refer 
the case,to this Court for final orders, With 
ihat view he had written out a letter of re-' 


ference and signed the same, but it appears ` 


hat having regard to the events which sub- 
sequently happened, he placed the. letter of 
‘eference on the record though he had not 
lespatched the: same -to this Court, The 
srocedure adopted by the learned Additional 
Sessions Judge is one which is entirely op- 
osed tothe procedure laid down in the 
Jriminal Procedure Code and is one for 
which there is no warrant anywhere in the 
aw obtaining in British India, ` 

In this view of the matter we cannot 
l'ow-the verdict of the Jury to remain. We 
nust set aside the verdict of the Jury and 
et aside.the order of acquittal, dated the 
Ith March, 1927, and direct that the matter 
e-sent back in order.that the accused may 
je.re-tried in accordance with law before 
he Sessions Judge of Mymensingh, 

A. N. A. Order set aside; 
l Case remanded. 
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. CALCUTTA HIGH COURT. 
LETTERS PATENT ÁPPEaL No. 12 os 1927. 
"July 22, 1997, 


Present :—Sir George Olaus Rankin, Kr., . 


. Ohief Justice, and Mr. Justice. 


. Mitter. 
NARIPENDRA NATH MUKHERJI 
ANB AXOTHER—DEFENDANT3— A PPELLANTS | 


- . versus ` 
DHARENDRA NARAYAN NANDI 
‘AND OTHE&S— PLAINTIFFS— RESPONDENTS. 


Bengal Land Registration Act (VII '0f1876),s.78— ` 


and comprised in several estates—Right of :co-sharer 


indlord to recover his share of rent—B8.78, whether `. 
pplicable— Entry in Collector's register, effect, of—- 


-pportionment of rent—Principles—Long payment of 
ent—Inference. ` f T : 
Section 78 of the Bengal Land Registration Act has 
o application to a case where the -land in -the 
ossession ofthe' tenant is comprised in more than 
ne estate, [p. 94, col. J.] 8 l 

Rakhal Das Adhya.v. Prodyot Kymar Tagore (1), 
lowed. 


The plaintiffs whose names were registered in the 
Collectorate for a share’ of 4-annas 8-gandasin three 
touzis and ofa 194 gandasin another touzi, and who 
were receiving their share. ofrent at the rate’ of 
Rs. 49-4-8 gandas for over, thirty years:from the 
defendants, sued the. defendants for arrears of rent 
at that rate alleging that they were entitled to à 
share of 4-annas 12-gandas in all the four touzis: 
The defendants contended that in view of the entry 
in the Collector's register and s.78 of the Bengal 
Land Registration Act the plaintiffs’ claim could not. 
be decreed in full : : ` 

Held, (1) that s. 78 of the Bengal Land Registration 
Act had-no application to the case as the lands were 


comprised in more than one estate; [p. 94, col. 1.] 


(2) that the rent could not be apportioned upon. _the 


assumption that each of the touzis was of equal value; ; 


[p.94, col. 2.] ; < 
(3) that the rent which was being paid by the 


‘defendants must under the circumstance be. held to be 


correct amount of rentdue to the plaintiffs on account 
of their share in the touzis, and that the plaintiffs’ 
claim must be decreed. [p. 95, col. 1.] I 
Latters Patent Appeal against the - deci- 
sion of Mr. Justice Majumdar, dated 
the 7th March, 1927, in Appeal from Ap- 


pellate Decree No. 2103 of 1921, againat 


the decree of the Subordinate Judge, 


. Second Court, 24-Parganas, modifying that' 


of the Munsif, Second. Court, Barasat; dated. 
the 6th July, 1922. 

FAOTS are: set out in the following 
judgment of - 


Majumdar, J.—(Mareh 7, 1927).~This, 


appeal arises out of a suit for arrears of rent 
from 1324 to Falgoon 1327 at the rate of Rs, 
49-4 8 gandas per year with cesses at the rate 


of Rs. 2. 8-14 gandas per annum. Itis stated © 


in the plaint that the plaintiffs have been. 
realising their.shareof rent from the ten- 
ants separately. It appears-that the tenancy 
extends to entire lands of four touzis, name- 
ly, Touzis Nos. 843. 2482, 2527 and 2524 of 
the Collectorate of the 24-Parganas. It is 
stated in the plaint that the plaintiffs have 
got 4-annas 12 gandas share in all the touzis, | 
and that the defendants hold all thé lands. 
of the said four touzis at a- consolidated 


rent of Rs. - 179 2.18 gandas and have been ` 


paying Rs. 49 odd to the plaintiffs as. their 
share of rent. With reference to the first. 


. three touzis it is admitted that theplaintiffs' | 


share is 4-annas and 8 gandas and not 4- 
annas 12-gandas as stated by mistake inthe 
plaint. But-with reference to the. ‘last 


‘touzi, namely, No. 2524 the plaintiffs’ names 


were registered only with reference to 197 
gandas.*. ^". "i "XS 
The defenglants' main contentions were. 


that plaintigs not being in separate cólléc- .. 
tion of their skare, the suit -was not’ main- — 
tainable, and secondly, the amount of rent 


t 
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claimed was not actually payable to the 
plaintiffs. 


The first'Court held that the plaintiffs’ 
share with reference to the first three 
touzis was 4-annas 8-jandas and not 4-annas 
12-gandas but with reference | to the last 
touzi -plaintiffs’ share was only 19} gandas. 
He. found further that the plaintiffs were 
. in separate collection of their.share from 
the defendants. He also found that the 
plaintiffs had been . collecting on account 
of their share’ rent from the defendants 
ab therate of Rs. 49-4:8 gandas for about 
30 years but he thinks that unders. 78 of 
- the. Land: Registration Act because the 
plaintifs'. names gre registered to the ex- 
tent ‘of 19+ gandas' and’ not to the extent 
of 4-annas-8-gandas they are not entitled to 
. the entire amount claimed at the rate: 
stated in the plaint but only atthe rate of 
Rs..39.10-6 gandas: So, faras the present 
record goes there-is absolutely no evi: 
dence to show that the lands of the four 
touzis are separate and there is nothing 
further to show what respective areas’ of 
these respective four touzis ‘are. ) 
learned Munsif came to find Rs. 39-10.6 
gandas' to : be .the share of the plaintiffs 
taking their share of the last T'ouzi No. 2524 
to ‘be 194 gandas, L fail to’ undérstand, 
unless it isi on the supposition that ‘the 
lands of all the four. íouzis are equal in’ 
extent arid equal.in value. "There. is no- 
thiüg in record to raibe any inferénce upon 
which such calculation can be made, though 
in the plaint-it-was wrongly stated that they 
have got 4-annas’ 12 gandas share in all the 
four touzis but’ it: is stated in the plaint 
in clear terms that the entire amount of 
rent on account’ of the share of all the 
landlords was Re. 17y-2-18 gandas, and that 
the defendants: have been paying rent to 
the plaintifis at the rate of Rs, 49-4-11 
gandasirom &lorg time. past. —— 

Against the ‘decision of the learned 
Munsif an appeal was preferred by the 
plaintiffs in the lower Appellate Court, The 


learned Subordinate Judge before whom the . 


appeal eame on for bearing held that as 
the’ defendants had been. paying rent at 
the rate of Rs. 49  and'odd the 
amount might be the result of an under- 
standing among fhe proprietors and that as 
such they were bound to pay the samé. to 
the plaintiffs and he deren the appeal 
and: passed:'a decree in 

‘jffs at the rates claimed, 


How the” 


avour of the plaint- ' 


Hal ENDRA NARAYAN- NANDI, 10771. C. 1958 


Two points have been taken in second! 


appeal before me by the learned Advocaté 
on, behalf of the defendants. 
plaintifis are not entitled to get rent at 


the rate of Rs. 49 and odd regard being 


had tothe provision of s, 78 0f the Land 
Registration Act; and second the judg- 


appeal was wrong as it proceeded upon 


certain -suppositions and surmises -not | 
-warranted by theevidence on the record, 


First, that the - 


. nentof the learned Subordinate Judge on . 


. With regard to the first point the learned ' 


Advocate argued that though the defend-.: 


ants had been paying at the rate of Rs. 49 


and odd that would not operate as estoppel 


as there cannot be any estoppel against 


the express wording of a Statute, and 
furthermore, that the plaintiffs would be. 


entitled to rent only in proportion. to their 


shares inthe Touzi No. 2524 and that 


the calculation ‘arrived at: by the learned | 
-Munsif was the amount really due tothe 


plaintifis. With reference to this first point, 
the” question i8" whether s.: 73 of the Land 
Registration Aét appliesto this case or nof, 


There is no question that there cannot be: 


any: estoppel as against the’ express word- 


ing ofthe Statute but:that question hardly - 


arises in this: particular case. As to the 


question whether s. 78 of the Land Registra- 
tion Act appliesto thiscase' or not;I think : 
it does not: My:‘first ground is that there - 


is absolutely no. data in the record to 
find out that Rs, 49-4 and- odd gandas 
does not represent the plaintiffs’ share in 
the four iouzis taking theirsharein the 
last one, ĉie. No. 2524 to be 191 gandas. 
It might be perfectly consistent if the 
area of the different touzis are found to be 
different and thearea of the last touzi is 


co 


much more than the area of the other three - 


touzis. In that case it is possible that 
notwithstanding the fact that the plaintiffs’ 
share in the last toxzi.is 194 gandas and not 4 
annas, and odd gandas stillin the aggregate 
their share of rent might amount to Re. 49-4 
and odd: gandas. When there is no such data 
on the record it isimpossible to say that 


the rent of Rs. 49 does not:bearthe same 
proportion to the whole of such rent as: 
the extent of the interest'in' respect: of” 


which such proprietor’ is fegistered to the - 


entire estate. My second ground on which 


I hold that's. 78 of the Land Registration: 
Act has’no application tothe facts of' the: 
present ease'is based upon the view that 


that section applies only to the tenure or 
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holding which lies entirely within the 


ambit of one touzi and to cases where’ 


such a holding or tenure lies within touzis 
more than one when the extent of such 
holding or tenure which lies in any par- 
ticular  touzi is known or specifically 
ascertainable. In . that case alone s. 78 
would apply. Similar view was expressed 
by. the learned Judges of this Court in 


the case of Raklial Das Adhya v. Prodyot. 


Kumar Tagore (1). The learned Judges 
say at page 309*: “ Section 78 provides that 
no person shall be bound to pay rent to any 
person claiming | such rent as proprietor of 
an estate in respect of which he is required 
by. the Act to cause his name to be register- 
ed, unless the..name of such claimant 
shall havé been registered under the ‘Act. 
The section further provides that no person. 
being liable to pay rent to two. or 
more such proprietors holding in common 
tenancy, shall be bound to pay to any one 
such proprietor more than the amount 
which bears the. same proportion. to the 
whole of such rent as the extent of the 
interest in respect of which such proprietor 
is. registered bears to the entire estate. 
16 is. clear. that the. proprietor mentioned 
in the section is the proprietor of one estate 
within the ambit of which the lands in 
possession of the tenants are comprised. 
The Legislature had not in view the:con- 
tingency which has happened in the present 
case, namely, a case where the lands. in 
occupation of the tenants are, comprised 
in & number of estates in one or more 
of which alone the plaintiff is interested." 
Reliance | is. placed upon the.case of 
Gobinda Chandra Patra v. Ishan. Chandra 
Singh (2). The: facts of this , case are 
altogether different and distinct, from the 
facts. of the present case. In that case the 
plaintiffs were the proprietors to the. ex- 
tent of 14-annas and the defendants were 
tenants under them and they were. also 
proprietors to the extent of the remaining 
2-annas. But the plaintiffs were. recorded 
in the Collectorate sherista as proprietors 
to the. extent of 8$annas only When 
the case came, on for hearing an objection 
was taken thatunder s. 78 of the Land 
Registration Act as their names were not 
recorded to the extent of 14-annas the 
whole suit should. be dismissed, and the 
plaintiffs, were not. entitled to getrent, even 


(1) 6 Ind. Cas, 121; 15:0. L.-J. 308. 
(2) 2 C. W. N. 600. 


1 "Page of L9 Q. L. JA) - o & E 


_ sherista, 


according ‘to the share in. which - their 
names were recorded in the Oollectorate's 
"Their Lordships held that this 
could not operate as a forfeiture. At least 
the plaintiffs would be entitled to 8%- annas 
for which they were ‘recorded as proprie- - 
tors in the Collectorate’s sherista, ` The 
only question that was before their Lord- 
ships was whether there would be any 
entire forfeiture or there would be a 
partial decree. The exact point which now 
arises in the present case was never be- 


.foré their Lordships and was not so decid- 


ed. In this view I think the first point 
taken by the learned Advocate fails. ` 

Then as to the second point, namely, the 
judgment .is based- upon surmise. He 


draws my attention to one passage of the 


lower Appellate Court, namely, that“ évi- 
dently the'owners of the four touzis have 
some mutual understanding among them 
by which the plaintiffs have been allowed to 
realise the rent at the rate. claimed i in spite of 
the fact that their names are registered in 
respect of 1953 gandas share in onetouzi.” 
The learned ‘Advocate says -that there 
is nothing to support this surmise. But! I 
do not think so. The facts of this case are 
that the defendants have been paying rent 
to the plaintiffs at this very rate of Rs. 49 
for a period extending over 30 years. 
No objection was ever taken by the plaint- 
iffs nor by the. other co-sharers of the 
plaintiffs. Under sich circumstances: the 
Court of Appeal below was perfectly justi- 
fied in coming to, an inference that might 
have been due to the same mutual undeér- 
standing among the proprietors themselves. 
That being so, both the points fail ‘and 
the appeal is dismissed with costs. 
Mr. Sarat Chandra Roy Chaudhury and 
Babu Indu Bhusan Roy, for the Appellants, 


Babu Nanda Gopal Banerjee, . for the 


| Respondents. 


JUDGMENT. 
. Rankin, C. J.—This is the dalind: 


ants' appeal from the judgment and decree 


ofmy learned brother Mr. Justice Majum- 
dar affirming a decision of the lower Bap 
late Oourt. 

The Plaintiff i is one of several co-owners 
of four revenue-paying estates with separate 
tauzi nutgbere. Lt appears that the whole of 
the area of these four towzis hasbeen settled. 


“in talikdari right with the defendants for a 


, .consdlidated amg bi Rs. ITE gandas 
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In my judgment, the circumstance that 
the tenure is co-extensive with the whole 
area of the four touzis is of no importance 
forthe present purpose, but it is a fact,as 
I understand, that the whole of the land 
comprised in the four  touzis is comprised 
in this tenure at the consolidated rent of 
Rs. 179-2-8 gandas.’ 


The facts dre these that the plaintiffis 


registered in the Collectorate as having 
in three ofthe touzisashare of 4-annas d- 
gandas and in one of the touzis as having 


a share of 194-gandas not quite one anna.. 
The suit was brought on the footing that 


the plaintiff had an equal share in all the 
four that being putas 4-annas 12-gandas. 
In point of fact the share of the plaintiff 


is now admitted to have been wrongly ` 


statedin the plaint, and the facts are as 


' I have given. Upon that footing the 


plaintiff bringing his suit for rent is met 
with the provisions of s, 78 of the Land 
Registration Act (VII B. O. of 1876). It is 
said thatitis wrong to give judgment for 


-the amount claimed by the plaintiff because 


under that: section a tenant is' entitled to 
say that he will pay no greater share of 


‘the rentto a co-sharer landlord’ than the 


landlord is registered in the Collectorate 
as having. ` 

Mr. Justice Majumdar has disagreed 
with the figure found by the, learned 
Munsif and has criticized his calculation 
in a way which seems to me tobe sound, that 
is to say, he hasshown that the Munsif's 
calculation is based upon an assumption 


that one can treat each of the touzis as of. 


equal value for the purpose of apportion- 
ing rent. On the question whether s, 78 
applies to a case like this Mr. Justice 
Majumdar has followed the decision of Mr. 
Justice Mookerjee and Mr. Justice Teunon 


. in Rakhal Das Adhya v. Prodyot Kumar 
Tagore (1). He has held that itis not right ` 


to apply s. 78 to any” case except the case 
of & holding under one single estate or 
revenue-Íree! propBrty. The case before 
Mr. Justice Mookerjee was a case where the 


. plaintiff wasaco-sharer landlord,thetenancy 


landscomprisedlands in morethan one tougi 
and the plaintiff was interested as co-sharer 


. in one or more touzis but notin all. The 


Court disposing of that case gives as its 
opinion that a close examination ef the sec- 


- tion makes it reasonably plain thatit has no 


application to cases where the land in 


..- possession of the tenant is comprised in, 
more than one éstate; andy again, that the. 
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proprietor mentioned in the section is the 
proprietor of one estate within the -ambit of 
which the landa in possession of the tenants 
are comprised. It has been pointed out to 


us that that.reasoning goes further than 


was necessary for the decision of that case 
because, on the facts of that case, it was 
found to be one where the lands in occupa- ^ 
tion of the tenants were comprised in à 
number of estates in one or more of which 
alone the plaintiff was interested. In my 


judgment, thepresent case where the plaint- . 


iff is interested in all the : touzis but not to 
the same extent in each is just as strong a 
case on the facts for the purpose of exclud- 
ing s. 78 as the case before Mr. Justice 
Mookerjee. In both cases s. 78 is inappli- 
cable because it cannot be applied. It- is 
not possible in- this case to- say, without 
assuming that each of those touzis is of the 
same value for purposes of apportioning 
rent, what is the share that these tenants are 
bound to pay; and, in my judgment, there- 
fore, whether that case: went beyond what 
was necessary or not the present case is 
just as strong as that in favour of the land- 
lord. I think, however, that. the proposi- 
tion that the section has no- application to 
cases where the land in possession of the 
tenant: is comprised in niore than one 
estate is a sound proposition, particularly 
us regards the second part of s. 78, It: is 
quite true that s. 78 is enacted to compel 
people ‘or to give them. an adequate 
motive to-obey the provisions which re- 
quire registration to be made of these 
interests in land. Section 78 is ecntrolled 
by-s. 81 which contains a saving for the 
conditions of any written contract, but it 
is a section in aid of s. 38. . 2 a 
It is quite true thatone might be dis- 
posed to argue that.-for that reason s. 78 
must apply to all cases of revenue paying 
estate or revenue-free property and that as 
nothing is intended to be left. uncovered 


. under s. 38 so nothing is left to be uneover- 


ed oroutof the reach of s. 78. "That, how- 
ever, is not, I think, a valid argument. 
Section 78 gives a certain sanction inducing 
people. to máke sure to register their in- 
terests, but it may well sbe that the Legis- 
lature has thought it sufficient sanction 
if in all-cases where there are tenancies 
confined to one revenue-paying estate 
the proprietor is apt to lose what he does 
not register. From the nature of the case 
it could not well go further without creat- 


ing difficulties, It does not follow.that the 
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sanction will hit every case because the 

Intention is to require a complete registra- 

tion. | i AMD 
In my judgment,in this case the learned 


Judge haa:rightly decided thats. 78 was, 


ofno avail to the defendants.. Had it been, 


I think, the result of the.case would have ` 


been different, because no estoppel would 
prevail against the Statute. But, in my 
judgment, the estoppel by the Statute not 
being shown, there is in the rest of the case 
no difficulty in holding that the rent which 
the defendants have been in: the habit of 


paying for many years is really due as be-. 
tween the plaintiff on the one hand and the < 


defendants on the other. : 


I think, therefore, that the appeal should:. 


be dismissed with costs. 
Mitter, d.—Il agree. . ` 
A. N. A. Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No.3 
or 1925. 
June 24,1927. .. 
Present:—Sir George Olaus Rankin, Kr., 
Ohief J'ustice and Mr Justice Mitter. 
MOHESH CHANDRA CHAKRABARTY . 
AND OTHERS—DEFANDANTS—APPELLANTS 
versus = 
HEMENDRA NATH SEN CHOWDHURY 
AND ANOTHER— PLAINTIFFS— RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Art. 144—Suit 
for possession of waste land—Limitation—Presump- 
tien: of possession from title--Landlord and tenant— 
Bona fide. settlement by defacto landlord—Right ef 
‘true owner to eject tenant—Actual possession, necessity 


Ina suit for recovery of possession of waste lands 
if title is found with the plaintiff he must be pre- 
sumed to have been in possession untilhe was dis- 
possessed and in the absence of evidence as to entry 
by .some other person oh the land beyond twelve 
years of suit the question of limitation does not 
arise. [p. 96, col. Ll] © 

The principle that a tenant who has taken a settle- 


ment bona fide from a de facto landlord cannot 'be: 


ejected by the true owner is applicable only to cases 
where the person claiming to be the de-facto land- 
lord was in actual possession. [p. 96, col. 2. 

ore Lal Pakrashi v. Kalu Pramanik (1), distingu- 
18ned. 


Appeal against the decree of the Subordi- 


nate Judge, Third Court, Mymensingh, 
dated the 28th June, 1924, reversing that of 
the Munsif, Third Court, Tangail, dated 
the 12th February, 1923. a | 

Mr. Sarat Chunder Bose (with Bim Babu 
Ramgati Sarkar), for the Appellants. 

Babu Surendra Nath Guha and Mr. Nur- 
uddin Ahmed, for the Respondents. 


= 


< MERE Y E ; ef ' 
MOHESH CHANDRA v, HË VENDRA NATE, 95 


Lj 


` JUDGMENT. i 
Mitter, J.—This is an ‘appéal from 
decision’ of the Subordinate Judge of 


Mymensingh, dated the98th June, 1924, which 
reversed a judgment and decree of the 


Munsif of Tangail, datedthe 12th February, 
1923. The appeal arises out of a suit com- 
menced by the plaintiffs, now respondents, 
for declaration of the plaintiffs’ zemindari: 
right to the disputed lands and for recovery 
of khas possession. The case as stated in the 
plaint is that the suit lands were formerly 
waste lands and. appertained to plaintiffs’ 
zemindart Mouza Garaki and they were 
subsequently settled with the pro forma 
defendants who possessed them and that 
sometime after the settlement the defend- 
ants Nos. 1 and 2, now appellants, brought 
a suit against the pro forma defendants for 


. establishment of title to and for khas posses- 


sion of the lands now in dispute. 


The pro forma defendants contested the 
suit but ultimately they could not continue 
their defence with the result that the de- 
fendants Nos. 1 and 2, now appellants, 
obtained an ex parte.decree'and in execu- 
tion of that decree took khas possession of 
the lands now in suit. This gave rise to © 
the cause of action in the present suit. ^ 


The defence of the defendants Nos. land 
2 was that the suit lands appertained not to, 
plaintiffs’ Mouza Garaki but to Mouza Bara- 
dam of the pro forma defendants. There was 
a local investigation and after trial the 
Munsif dismissed the plaintiffs’ suit holding 


‘thatthe lands appertained not to plaintiffs’ 


Mouza Garaki but to Mouza Baradam. The 
Munsif also held that the defendants bein g 
settled raiyats of Baradam, acquired occu- . 
pancy right to the disputed lands and could 
not, in any event, be evicted. ' : 

An appeal was carried by the plaintiffs 
to the Court of the Subordinate Judge -of 
Mymensingh. The learned Subordinate 
Judge held on a consideration of the evi- 


‘dence that the lands in dispute fell within 


the plaintiffs’. Mouza Garaki. He also held 
that the plaintiffs had been in possession of 
the disputed lands within twelve years of. 
suit and that the defendants’ possession for 
aperiod short of twelve years did not give 
them any right to resis& the suit for posses- 
sion commenced by.. the plaintiffs, The 
Subordinate Judge accordingly allowed the 


* appeaP and decreed the plaintiffs’ suit in 


part for 3 beghas 19 cottas’ and 2 chattaks of 
the disputed lands which according to the 


E 
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Commissioner's report and map fell within 
. the plaintiffs’ mouza. : 

The defendants Nos. 1 and 2 have,as I 
already said, preferred a second appeal and 
three points have been taken beforeus by 
the learned Advocate for the appellants. It 
is said in thefirst place, that the lower Ap- 
pellate Court was nct right in not entering 
into the question óf limitation and iw not 
deciding on the same. It is said in the 
second place, that in any event the dėfend- 
ants having taken possession of the lands 
from a trespasser under the bona fide belief 
that the said trespasser had right to these 
lands, were protected from eviction by 
reason of the principle of the decision in the 
Full Bench case of Binod Lal Pakrasht v. 
Kalu Pramanik(1). The third ground which 
related to the question of plaintiffs’ title to 
the suit; lands was not ultimately pressed. 
It is now conceded on behalf of the appel- 
lants ihat the finding that a portion of ‘the 
lands in. suit (3 bighas 19 cottas 2 chattaks) 
"belongs to plaintiffs Mouza Garaki cannot 
-be challenged in second appeal. 

We have now to consider the two grounds 
which were urged by the learned Advocate 
forthe appellants. With regard to the 
‘question. of limitation the finding is that 
according to the defendants’ own case they 
took settlement in the year 1316 correspond- 


ing to the English year 1%09 and the suit ` 


was commenced in 1921 within twelve years 


of that date. Reliance has been placed ` 


with regard to this point on an entry in the 
Settlement record, which shows that 1n any 
eventthe defendants’ lessor wasin posses- 
‘sion in 1314 corresponding to the English 
year 1911. That possession was also within 
twelve years of the’ suit. The lands are 

waste lands and if title bas been found with 
— the plaintiffs, possession in respect of these 
lands must be presumed to follow title and 
in the absence of any finding as to entry by 
some other persons on these lands beyond 
19 years of suit no question of limitation 
can arise. There is no dispossession or 


discontinuance of possession, unless one 


person's possession terminates and is follow- 
ed up by some body else's possession. It is 
not defendants’ case that any body else was 
in possession beyond twelve years of suit 
and defendants’ pessession on their own case 
began in 1909/1316 within 12 years of suit. 
. There is, therefore, no substance m the first 
“ground urged. ° e 
With regard 


(1) 20 0.108; 10 Ind, Deo. (s. 8 477 (FB). 


. MORESH-CHANDRA v. HEMENDRA NATA. 


to the second ground taken, 
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the finding of the lower Appellate Court is, 
that the entry of the defendants was not in 
good faith-as the lessor was not in actual 
possession of the lands. This circumstance 
distinguishes the present case from the 


Full Bench ease of Binod Lal Pakrashi . 


v. Kalu Pramanik (1 As will appear 
from the judgment of Sir Comer Pethe- 
ram, ©. J.,inthat case the. persons from 
whom the tenants took the settlement were 
in actual possession: of the zémindart with- 
in which the larids in dispute in that suit 


were situated and who were then the only. ` 
.persons who could give possession of.the 


lands of the zemindarito the cultivators. 
One of the reasons of the decision in that 
ease was that the tenants took settlement 
bona fide from the persons who were in actual 


pessession of thelands, which were ulti- 
mately ascertained by judgment of a Court: 


of Law not to belong to them. In this con- 
nection the decision.in the case of Tepu 
Mahammad v. Tefayit Mahammad (2) might 
bé referred to where Richardson, J.,in de- 
livering judgmént of the Court said as 
follows:—‘Where a. person -has been in 
possession‘of particular estate or a particular 
portion of an estate as de facto.landlord, it 
may be that raiyats settled by him on the 
land would have a.good answer to a suit for 
ejectment brought by the true owner, but 


to carry the principle laid down by the: 
Full: Bench to the extent to which it has . 


been carried in this case is to.go much’ too 
far" and again the learned Judge said: —"“NG 
case is made, therefore, for the application of 
the principle of the Full Bench decision. 
That principle only applies where razyats 
are settled upon land by a person in de facto 
possession aslandlord, who is afterwards 
found to have no title. It is not applicable 
to every boundary. dispute or in every. case 
wherea question of parcelorno parcelarises." 
The question as to whether a settlement is 
bona fide or not dependson the circumstance 


as towhether the settlement was taken from . 
a persón who although was ultimately : 


found to have no title, wasat any rate in 
actual possession of the lands in suit. This 


^ 


distinguishes the present case from the Full :: 


Bench case. 
stance in the second ground urged. -The 
appeal, therefore, fails and.,is dismissed 
with costs, MEE | 

Rankin, C. J.—I agree. 

A. N. A, a 
(2) 29 Ind. Oas. 216; 19 C. 


ppeal dismissed, 
W,N-N.U2. - ' - 


There is, therefore, no sub- : 
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LAHORE HIGH COURT. 
CkIMINAL APPEAL No. 954 of 1927. 
' December 7, 1997. 
Present:—Sir Shadi Lal, KT, 
Chief Justicé, and Mr, Justice Bhide. 
NARAINA son or BIR SINGH-—AooUSED— 
APPELLANT 


versus ' ` ae 


^- EMPEROR—Responpent:: 
Evidence Act (I of 1872), 
Approver—-Conviction based on uncorroborated testi- 
mony of approver, legality of—Corroboration required, 
nature of. — | : 
It isnot an inflexible proposition of © law that a, 
conviction_cannot be based upon the uncorroborated 
testimony of an accomplice, but it is the usual 
practice of the Courts tó require corroboration: of the 
story of the approver before declaring an accused--per= 
son to be guilty of al crime. The amount or kind of. 
corroboration required in a 
however, depend upon: the peculiar circumstances of 
that case. [p. 98, col. 1.] l E 


Oriminal appeal fróm an order of ihe 
Bessions Judge, Ludhiana, dated the 29th 
August, 1927, l T. $ 


Dr. Nand Lal, for the Appellant. 

Mr. R. C. Soni, for the Government Advo- 
cate, for the Respondent. 
- JUDGMEN'T.—On the 31st of March, 
1927, the corpse of a 
found in the Sirhind Canal, near the Dalla 
Bridge in the District of- Ludhiana; and 
was_ subsequently identified. to be the 


body of one Rakha, a Jat of the village of - 


Sherpur Kalan situate in the Jagraon 
Tehsil of that District. The medical 
witness, who conducted the ‘post mortem 
examination, found eleven incised wounds 


on various parts.ofthe body, including an. 


- injury on the throat cutting the neck and 
the spinaleord. Two persons, namely, the 
victim's widow Musammat’ Kishno and her 


alleged -paramour Naraina were prosecuted - 


for the murder, the: former for having 
abetted: the crime and the latter for having 


articipated in the murder; but the learned : M 
Ecos qu e - conclusion that the following facts. have 


Sessions: Judge, while. holding " Naraina 
guilty. of the murder; has acquitted Musam- 
mat Kishno on the ground. that , the evi- 


bring the guilt hometo her. 


_dence on the record was not sufficient to . 


' 


approver Anokha may. be shortly stated:— 
The prisoner Naraina lived -in a. house’ 
adjacent to-.that occupied by the deceased 
Rakha and his wife-Musammat Kishno, and 
ütappearsthat five. or six months before. 


[ 


-NARÀINÀ v. EMPEROB ' 


ss.ll4, illus. (b), 188—" 


particular ease must; 


human being was 


us dor e. EE ay ~ ` mat Bhago, 
~The facts of the case. as . disclosed by.the -- 


in 
the murder, which took ‘place probably on 
the -night of. the.29th of March, 1997, 


Naraina had contracted an illicit intimacy 
with Musammat Kishno. The paramour was. 
anxious to abduct the woman and. four or 
five days before the incident in question. 
he disclosed the plan ‘to ‘the approver 
Anokha, with whom -he was on terms of 
friendship, and sought hishelp for remov- 
ing her garments from the house ‘of her 
mother-in-law Musammat Bhago. The ap- 
prover acceded to the proposal, ‘with the 
result that one night they entered the house 
of Musammat Bhago stealthily and removed 
the garments from a box lying in that 
house. -They then packed up the clothes 
intwo bundlesand hurled them in a field 
outside the village. Musammat-Kishno at 
that time told ' her paramour ‘that her 
husband Rakha would kill her if he came 
to know that her clothes had been removed; 
and she suggested that Rakha should be 
got rid -of. In pursuance of this sug- 
gestion Naraina arranged to decoy Rakha’ 
onthe pretext that they should abduct a 
woman from the village of Malla in order 
to sell her and share the proceeds of the 
bargain.. He also induced the approver 
to accompany them, and, when they had 
gone about eight or nine miles from the. 
village on the night in question; both 
Naraina and Anokha attacked Rakha with 
asword and takwa and killed him on the: 
Spot, The prisoner Naraina then abscond- 
ed from the village, and it was mot until. 
the 15th of-April; 1927, that he was arrested - 
in another village.called:Lakha, | 

This, in brief, is.the story related by the ' 
approver and there is ample evidence: to 
prove the fact that the approver, at any ` 
rate, participated in the affair, - The quega ` 
tion, however, is whether his testimony is : 
corroborated by, independent evidence in 
so faras the complicity of the prisoner ia 


. concerned, Now, we have examined the 


evidence on the record and reached the 
been fully established:— RE 

(1). Several witnessesstate that Musam- 
mat Kishno used to quarrel with her hus- 
band Rakha and the latter's mother Musam- 
and that the husband sometimes 
chastised the wife. The husband's uncle 
Mota Singh also deposes to the fact that 
Musamqmat Kishno,had contracted a liaison 


ys Namina., Moreover, we have the evi. 


ence of the investigating officer and other 
Witnesses to the effect thatit was N aTaing 
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who on the 15th of April, 1927, produced the 
garments of the woman froma place near 
the Tarkhanwala well. _ 

(2) The accused absconded from his 
.village immediately after the commission 
of the crime and was not arrested until the 
15th of April, 1927: ka 

(3). The loin cloth, which 
at .the timeof the arrest, bore a large 
number of blood stains, and the report of 
the Imperial Serologist shows that the 
garment was stained with human blood. 

We have subjected the evidence of the 
approver toa careful scrutiny, and we are 
unable to discover any reason for holding 
| that he has invented an entirely false story. 
The testimony of the approver, corroborated 
as itis by the existence of the motive for 
the- crime and by other circumstances 
mentioned above, leaves no reasonable 
doubt, in our mind, that the appellant 
participated in the murder. .It is nowhere 
laid down as an inflexible proposition of 
law that a conviction cannot be based upon 
the uncorroborated testimony of an accom- 
plice; but .it is the usual practice of the 

ourts to require corroboration of the story 
of the approver before declaring an accused 
person to be.guilty of a crime.. Theamount 
_or kind of corroboration: required in a 
particular case must, however, depend upon 
the peculiar .circumstances of that case. 
Bearing these principles in mind we. have 
examined the whole material before usand 
we are convinced that the prisoner's guilt 
has been satisfactorily established, 

We accordingly uphold the conviction 
and in the absence of any extenuating 
circumstances we confirm the sentence of 
death imposed by the ‘Sessions Judge and 
dismiss the appeal. . 


GAL Appeal dismissed, 


e SAUDAGAR 0, BMPEROR. 


he was wearing. 


LAHORE HIGH COURT. . 
ORIMINAL Revision Patition No, 1348 
oF 1927. / = 
November 25, 1927. - 
., Present:—Mr. Justice Harrison.. `- 
SAUDAGAR-ACGCUSED—PETITIONER ` 
m versus 
EMPEROR—RESPONDENT. 
Penal Code (Act XLV of 1860), 


maternal aunt, legality of—Chadar andazi, whether 
recognised by Hindu Law. 4 


"To sustain a conviction under s. 498 of the Penal 
Code it is neéessary to establish that the marriage 


bétween the complainant and the ‘enticed is a legally 


valid marriage. à 


An Arora Hindu cannot under Hindu Law contract 


a valid marriage with his maternal aunt. 


Marriage by chadar andazi is not recognised by 


Hindu Law asa valid marriage. - 
Petition for revision of an order of the 


Distriet Magistrate, Montgomery, dated the . 


llth August, 1927, affirming that of the 


Magistrate,Second Class, Tahsil Okara, Dis- ` `- 


“1071. 0.1935  : 


s. 498—Legal 
"marriage, necessity of—Hindu Law—Marriage with 


trict Montgomery, dated the 27th of. July, 


1927. ` , 

Mr. J.L. Kapur for Mr. 
the Petitioner, | 
* Mr. Jamna Das, for the Respondent. 


R. C. Soni, for 


J UDGMENT.—Saudagar has been con- 


victed under s. 498 of enticing and  retain- 


ing Musammat Jawali, who. is‘said to be. 


the wife ofone.Sawau Ram. The question 


raised on revision is that the parties being - 


Aroras no valid marriage could have taken 
place by chadar andazior any other form 
of ceremony between this man Sawan Ram 
and Jawali. 
Ram is the sister's son of the deceased hus- 
band. of Musammat Jawali. There is evi- 
dence of two witnesses to the effect that such 
a marriage is valid, one a Muhammadan 


The relationship is that Sawan 


and the other a Brahmin, who stated in the. 
widest possible termsthat Hindus can marry. 
their maternal aunts a proposition which is 


not supported by Oounsel for the complain- 
ant. 


The position, therefore, is that if the 


parties are governed by Hindu Law, ‘and: 


the presumption 


is that Aroras are so'. 


governed, the marriage was no marriage.’ 


. Further ifit was performed at.all.it was 


performed by the chadar andazi ceremony, - 


- which I understand from both sides is not ` . 

recognised by the strict Hindu Law, The. 
only possibility, therefore, is that, although - 
Aroras asa whole are governed by Hindu . 


Law, the members of the particular family : ` 


-are governed by the agricultural custom of 
“the people amongst whom they live, a fact 


t 


4 
, 
b] 
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which would only be established by clear 
and convincing evidence. There is none. 
-The case must, therefore, fail asthe first 
essential has not been proved, I accept 
the application for revision and acquit the 
accused. 


R, L. Application accepted. 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 1013 or 1927, 
. December 15, 19?7. l 

Present:—Mr. Justico Broadwayand Mr. 
i - Justice Tek Chand. 

MUHAMMAD SULTAN—Acouszp— 
APPELLANT 
|. VeTSUuS 
EMPEROR-RszsPONDENT. 

Penal Code (Act XLV of 1860), s. 902—Brutal 
murder—Y outh of accused, whether ground for lesser 
penalty. M 

When the murder committed is ofa very brutal 
nature, the mere youth ofthe accused is no ground 
for imposing the lesser penalty of transportation. |p. 
100, col. 1.) i 

Oriminal appeal from an order of the 
Additional Sessions Judge, Lahore, dated the 
oth Séptember, 1927. : pM 

Messrs. Byrne and-Noor -Din; for the 
Appellant. ] B 
- The Govérnment Advocate, for the Re- 
spondent. l 

JUDGMENT. —Muhammad Sultan, a 
Kashmiriyouth aged 18, has been sentenced 
to death for the murder of -Musammat. 
Sakina and her husband Munshi. He has 


* 79 wo 


various rooms in it to tenants; Muhammad 


Sultan was one ofthose sub-tenants. On. 


MUHAMMAD SULTAN v; EMPEROR? 


Munshi, 


. of both Munshi and 


e 
| 99 

the 14th.of May, 1927,an altercation took 
place between Musammat Sakina and the 
appellant. Munshi at this time was not at 
home. According to the evidence for the 
prosecütion the altercation arose out of the 
fact that some of the tenants had quarrelled: 
amongst themselves and Musammat Sakina 
had told them allto vacate their various 


quarters.: Muhammad Sultan ..asked if he 
was included in that order to, vacate and 


— 


was told that he was. The woman andthe ` 


appellant abused each other, whereupon the, 
appellant took Musammat Sakina into her 
house and chained the door from inside. 
He then proceeded to kill her. The medical 


evidence : shows that she was very badly 


cut about, having no fewer than twenty- 
one separate cuts on her. Having killed 
Musammat Saking Muhammad Sultan came. 
out of the house and proceeded into the 
bazar. He there, apparently by chanoe, 
met Munshi who was returning with his 
bullocks and at once attacked him stabbing 
him with a elasp knife which he had in 
his hands and which he had already used 
on Musammat Sakina: Munshi went into 
the house of Khuda ‘Yar, Jat, which was 


close by but was followed by his assailant 


and again stabbed. This attack on Munshi 
was witnessed by Lal Khan (P. W. No: 8) 
and S. Walayat Hussain (P. W. No. 49). 
Both these witnesses agree in saying that 
the assault on Munshi was. wholly unpro- 
voked and that Munshi on ‘receiving the 
first injuries endeavoured ‘to escape. 
Munshi's statement was recorded that éven- 
ing at 6-15 P. M. “by Muhammad Afzal, a 
Magistrate.of the First Class. In this 
statement he related how he was attacked 


by Muhammad Sultan without any pro- 


vocation and that he endeavoured to escape 
but was again attacked. The medical evi- 


dence shows that he had no fewer than’ 


seven incised wounds on him, three of 
these apparently were inflicted from bes 
hind, | . AE. 
. Theevidence leaves no 
that Muhammad Sultan is responsible for 
the death of both Musammat Sakina and 
and the learned Gounsel who’ 
appears on his behalf frankly admitted that 
he cannot contest the fact that his client, 
the appellant, is responsible for the death: 


He urggs, however, that the assault on: 
both ‘tpese persohs was made under such 
severe and .grave provocation-as entitles: 
his client to being treated witha certain 


room for doubt. 


usammat Sakina,” 


. 
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amount of leniency. The évidence as to 
the actual origin of the attack on Musammat 
Sakina is a little conflicting and itis not 
clear whether it was Muhammad Sultan 
who first abused Musammat Sakina, or 
whether it was Musammat Sakina who 
began abusing the appellant. We are 


not, however, told what the" abuse actually | 


was, On the other hand, the appellant 
made a statement before Mehdi Hussain, 
Magistrate First Class, at 6 P. w. on the 
]4th of May, 1927, the day of the occurrence. 
In that statement he aleged that he had 
been carrying ona liaison with Musammat 
Sakina for about a year and that that 
evening she bad abused him and told him 
that she "would expose him to her husband 
and get him murdered. This, he stated, 
enraged him and caused him to think that 
she wouldeontinue to live while he and 
her husband would have a fight whieh pro- 
bably would resultin his being hanged. 
Enraged at this thought he attacked her 
with à pen-knife. He goe8 on to say that 
later on herhusband arrived at the house 
and attacked him with a _ pen-knife, where- 
upon he himself retaliated and thus Munshi 
came to be killed. 

— There is no doubt that the story told by 
the appellant before Mehdi Hussain is not 
true in its entirety for there can be no 
doubt whatever that Munshi met with his 
death in the bazar and not at his house. 
I am unableto see any provocation or 
excuse for the attack on Musammat Sakina 
as far asthe record is concerned and 
certainly there was no justification or ex- 
cuse for the assault on Munshi which took 
place in the bazar. 

It was next. contended that the death 
penalty should not be imposed on the 
appellant - because he is eighteen years of 
age. Having regard to the brutal nature 
of the attack on these two unfortunate 
victims I am 


ground for - imposing the lesser penalty. 
In this connection |. would refer to 
Criminal Appeal No. 954 of 1926, a 
case decided by Fforde and Addison, JJ., 
on the 15th of December, 1926. In that 
case the only reason why the sentence of 
death had not been passed by the Sessions 
Judge was that the culprit was l9 or 20 
years of age. The Crown prayed for en- 
hancement of sentence and the sentence was 
— Fforde, J., said as follows:— 

; “As I have already stated the: learned 
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unable to see that the 
youth ofthe appellant by itself is any. 
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Sessions Judge has given as his reason for 
not imposing the death penalty the fact 
that the appellant is 19 or 20 years of age. 
In my opinion that reason is wholly inade: 
quate. The murder inthe present case 
was a particularly ruthless and brutal 
crime. There are no extenuating circum- 
stances whatsoever, and the mere fact that . 
the murderer is 19 or 20 years of age, In 
my opinion is a wholly insufficient reason 
for not imposing the appropriate sentence 
provided by law." 

Similarly I am unable tosee any ex- 
tenuating circumstances in this case, and [I 
would, therefore, dismiss this appeal and 
confirm the sentence of death. 

Tek Chand, g.—1 agree. | 

R, L. Appeal dismissed. 


LAHORE HIGH COURT. 
OgrMINAL APPEAL No. 631 oF 1927, - 
November 18, 1927. 
Present: — Sir Shadi Lal, Kr., Chief Justice. 
Mian TAT MAHMUD—Acousrp— 
APPELLANT 
versus ; 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 191—Perjury— 
Statement not shown to be intentionally , false—De- 
position not read over to witness—Conviction for 
perjury, legality of—Deposition of witness, whether 
should be signed by all the Presiding Ojficers—Con- 
tradictory statements—Prosecution in respect of later 
statement alone, maintainability of —Defence of India 
Act (IV of 1915), s. ó—Duty of Commissioner to read 
over deposition of witness—Criminal trial—Duty of- 
Magistrates—Private conference with Prosecuting 
Officer—Invoking intervention of superior Executive 
Officers--Putting accused to inconvenrence—Improper 
conduct—Prosecution—Omission to examine, material 
witness—Inference. 

In order to sustain an indictment for perjury the 
prosecution must establish, inter alia, two things: (1) 
that the statement was false, and (2) that it was 
* known or believed to be false or not believed: to be 
true; in other words, the statement must be-intentions. 
ally false, [p. 102, col, 1j 5 
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A person who has made two contradictory state- 
- -ments cannot be . convicted for perjury 
ground unless itis clearly proved that the two state- 
ments are wholly irreconcilable. [p. 104, col. 1.] 

~ The mere fact that 8 person 
occasion made an’ inconsistent statement does not 


-necessarily prove that the previous statement was 
true and thatthe latter statement is false, and does. 


not, therefore, afford a basis, in itself for a conviction 
a a respect of the latter‘statement. [p. 103, 
col. 2. ai T 

A deposition which is not read over to the witness 
in accordance with the requirements of the law. under 
which it was taken cannot be used against him on 
a charge of perjury. [p. 103, col. 1.] 
- Where a Court is composed of more than one 
Judge the deposition of a witness need not neces- 
sarily be signed. by all the Judges of the Court 


before whom the witness is examined and the fact. 


that it is signed by only one of them alone does not 
vitiate the deposition. 'Phe object of requiring the 
Presiding Officer of the Court to sign the deposition 
of the witness examined by. him is to ensure tho 
accuracy of the record and it cannot reasonably be 
urged that that object can be achieved only if all 
the Judges composing the Court sign the record, [p. 
102, col. 2.] : $i 

The fact that Commissioners trying a case under 
the Defence of India Act are authorised to make"a 
memorandum only of the evidence of witnesses ex- 
amined by them, does not relieve them from their 
duty to have the depositions read over to-the wit- 
nesses as required by s. 360, Oriminal Procedure Code. 
[p. 103, col. 1.] : 
“Ib is an elementary principle of justice that a 
person cannot simultaneously perform the functions 
of a prosecutor and those of a Judge in a. criminal 
case. A Magistrate ceases to be an Executive Officer 
When he is sitting ina Court to try a criminal case. 
[p. 104, col. 2.] i 
7 A District Magistrate as`such is directly subordi- 
nate to the High Court and he cannot be allowed to 
invoke the intervention of his superior Executive 
Officers in a matter concerning the discharge of his 
judicial duties for which he owes responsibility only 
. tothe High Court. [ibid] ` | 

It is improper on the part of a Judicial Officer to hold 
private conferences with the Prosecuting Officers in 
respect ofa criminal case upon which he has to ad- 
judieate. (p. 106, col. 1.] 


One ofthe most important duties of a Court of Law 


is to create and maintain confidence in the adminis- 
tration of justice and to conduct itself in such a 
manner as to produce in the minds of the parties an 
“impression that nothing but absolute justice would 
be done to them. [p. 107, col. 1.] 

Failure of the prosecution to examine a material 
witness justifies an inference that the witness if 
examined would have deposed against the prosecution. 
[p. 102, col. 2.] . s 

- Criminal appeal from an order of the 
Distriet Magistrate, Shahpur District at 


Sargodha, dated the 6th June, 1927. 


Dr. Sir Mian Mohammed Shafi, Kt., Mesars. 


Brij Lal Purt, Mukand Lal Puri and Abdul 
Gham, for the Appellants, _ 

Mr. J. K. Mackey, for the Government 
Advocate, for the Respondent. 


JUDGMENT.--The appellant, Mian: 
Ta) Mahmud,- has been found guilty 
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on that. 


ad on a previous . 


"ease for the prosecution. 
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of having committed perjury ina judicial 
proceeding and has been sentence under 
8. 193, Indian Penal Code, to suffer rigorous 
imprisonment for seven years and to pay a 
fine of Rs. 5,000. - -> "E 

‘The prosecution arose out of a transao- 
tion. which took place more than nine 
years ago, and in order to appreciate the 
questions of law- and facts upon which I 
have to. pronounce my opinion it is neces- 
sary to give a short sketch of the various 
events which have a bearing upon the 
) cul On the 28th ` 
July, 1918, Sayed Nadir Hussain Shah, 
the Tehsildar of Bhalwal in the Shahpur’ 
District, visited the village.of Bekh Lurke 
in the south of the Tehsil to enlist re- 
cruits for the army. He, was accompanied 
bythe appellant Taj Mahmud, a zaildar 
of another village called Mela, and several 
other persons and was received at the 
village boundary by thelambardar and the 


zaildar and other inhabitants of the 
village. The- Tehsildar went to the 
village daira and partook: of some 


refreshment, Shortly afterwards, a large 
number of villagers who were evident- 
ly dissatisfied with the method adopt- 
ed by the, Tehsildar in his compaign ‘of 
recruiting, eame armed with bludgeons 
and hatchets'and attacked him and his 


, companions with the weapons. The .Tehsil- 


dar sustained severe wounds to’ which he 
succumbed on the spot. Of his companions 
Taj Mahmud received a large number 
of injuries including compound fractures 
of the bones of an arm and- escaped death 
by concealing: himself in a mosque. From 
this place of safety he did not emerge 


-until after, the arrival of the Police. 


It appears that as a result of the panic 
which ensued practically the whole of the 
village was deserted but the few persons 
who could be found were asked to appear 
before a Magistrate, Khan Ahmed Hassan 
Khan, who recorded their statements,’ The 
appellant Taj Mahmud also was examined 
by the Magistrate frst on the 28th July, . 


` 1918, and again on the 5th August, 1918, 


and the latter statement has been -relied 


“upon by the prosecution in support 'of the 


charge of perjury. "T 

A few monthsafter the tragedy, 30 per- 
Sons who were arrested for complicity in 
the murder were tried by a Tribunal of 
three Commissioners constituted under the. 
Defence of India Act; IV. of 1915,: and. Taj 


Mahmud was one of the witnesses examined 


- 
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tion. Deposition of Taj Mahmud was re- 
corded on the 7th and 9th of December, 
1918, and this deposition has been pro- 
duced as an exhibit in the present case. 
The Tribunal decided the case in 
January, 1919, but there are still some 
persons who are alleged to have parti- 
-cipated in the assault onthe Tehsildar 
and could not be tried at that time as they 
were fugitives from justice. These men 


‘were arrested several years afterwards and. 


the question of their guilt depended upon 
their identification by certain persons who 
‘claimed tobe the eye-witnesses of the 
assault on the Tehsildar. In the course 
of the enquiry held by a Magistrate into 
the case against certain accused persons, 
Taj Mahmud was produced as a witness 
for the Crown on the !6th May, 1925, and 
it is the statement made by him on that 
day that is alleged to be false. 

The portion of the statement .which 
forms the subject of the indictment, is to 
the effect that he could not identify three 
‘accused, namely, Jallu, Amir and Salehon 
and that he could not say -that he had 
known them before. Now a perusal of 
‘8. 191, Indian Penal Code, which defines 
the offence of ‘giving false evidence’ 
shows thatin order to sustain an indict- 
ment for perjury the. prosecution must 
establish, inter ala, two things: (1) that the 
statement was false, (2) that it was known 
or believed to be false or not believed to 
be true. In other words, the statement 
must be intentionally false. 

Let us now examine the evidence in 
order to see whether these requirements 
of the law have been fulfilled in the pre- 
sent case. It must be remembered that 
we are not dealing here witha case where 
'& person makes contradictory statements 
and is charged, in the alternative, with 
giving false evidence on one or other of the 
two occasions. The appellant was charged 
with having given false evidence on the 
16th May, 1925, and it Was only this specific 
‘charge that he was required to meet. 

It may be stated at the outset that there 
is no oral evidence to prove the falsity of 
the statement and the case for the pro- 
secution depends eentirely on the depcsi- 
tions made’ by the prisoner before the 
Commissioners in Degember, 918, and 
before the Magistrate in August, 1918 
It is, however, contended on his behalf 


. that the deposition before the Commis- 
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by the Tribunal on behalf of the prosecu- ` 
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sioners is inadmissible in evidence, asit 
was signed by only one Commissioner and | 
not by all the Commissioners. ` The learn- - 


ed Counsel for the appellant is unable to 
cite any authority. in support of his con- 


tention and I am not prepared to süb- `- 


scribe to the doctrine that where a Court- 


‘is composed of more than one Judge the - 4 


deposition of a witness must “necessarily 


‘be signed by all the Judges of the Court -- 


- before whom the witness is examined and 

that if it is signed by only one of them 
tbat irregularity alone vitiates the deposi- . 
tion. The object of requiring the Presiding < 
Offizer of the Court to sign the deposition of 
the witness examined by him is toensure 
the accuracy of the record and it cannot 
reasonably be urged that that object can be 
achieved only if all the Judges composing 
‘the Court sign the record. A 
^. While I cannot accede to the contention 
‘that the mere circumstance that the 
deposition was signed by only one of the 
‘three Commissioners renders it inadmissi- . 
ble in evidence, I observe that the deposi- 
tion was not even read over to the wit- 
ness, and that defect cannot, in my opinion; 
be overruled. It is clear that the state- 
ment alleged to have been made by the 
prisoner before the Commissioners does not 
bear a certificate that it was read over to 
him and there is no oral evidence to 
show that it was in fact read over to the 
deponent, Mr. Justice Jai Lal, who was 
a member of the Tribunal, does not re-. 
member whether the evidence. was re-d 
over to Taj Mahmud; and  Nafis-ud-Din 
who acted asthe Reader. to the Tribunal 
is clear that he was’ never asked to read 
‘the statements over to the witnesses ex- 
amined by the Tribunaland he adds that: 
they were not read over tothe witnesses, 
otherwise there would have been the usual - 
certificates to that effect. It is significant 
that though the Ahlmed of the Tribunal 
was examined. as a witness for the pro- 
secution he was not examined at the trial 
and this failure to examine a material ~ 
witness justifies the inference that the 
evidence if examined would have deposed 
against the prosecution. : 

I need not, however, dilate upon this 
subject because it is neither found by the 
trial Magistrate .nor suggested by the 
learned Counsel for the Crown that the 
record of the deposition was read overto ` 
the appellant. Whatis urged, before me. 
is that the Commissioners were. required 


> 
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only to make a memorandum of the sub- 
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Stance of the evidence of each witness 
examined by them -and that they were 
under no obligation to read the depositions 


over tothe witnesses. Now the fifth section 
of the Defence of India Act enacts that 
| Subject to any rules made by the Local 
Government, the Commissioners in irying 
the accused persons shall follow the pro- 
cedure prescribed by the Code of Criminal 
Procedure for the trial of warrant cases 
by Magistrates and s. 360 of the Code of 
Criminal Procedure which governs the 
trial of warrant cases, prescribes in clear 
terms that as the evidence of each witness 
is completed it shall be read over 
to him. This section was prima facie 
applicable to ‘the proceedings 
the. Commissioners 
has not ‘been invited to any rule which 
dispensed with the requirement of the law 
enacted by the section. Nor dol think 
that the provision authorising the Commis- 
sioners to make only a memorandum of the 
substance of the evidence of each witness, 
can be viewed as containing, by implication 
a repeal of the important and salutary rule 
prescribed bys. 360. Therule was enacted 
ia order to ensure accuracy in recording the 


before: 
and my attention 


evidence given by a witnessand to give him. 


an opportunity tocorrect any mistake made 
by the writer thereof. 

There is ample authority in support of 
the proposition that when a deposition is 
not read over to the witness in accordance 
with the requirements of the law under 
which it was taken, it cannot be used against 


him on a charge of perjury, vide, inter alia, 


Empress v. Mayadeb Gossami (1), Emperor 
v. Jogendra Nath Ghose (2), Mohendra Nath 
Misser v. Emperor (3), Kamatchinathan 
Chetty "v. Emperor (4) and Kartar Singh v. 
Emperor (5). 

If the statement made by the prisoner 
bafore the Commissioners is excluded 
and I think that it must be excluded, from 
consideration, the question for determina- 
tion is whether there is any other material 
on the record to show that the evidence 
given by him on the 16th May, 1925, was 


i 6 O. 762; 8 O. L, R. 292; 3 Ind. Dec. (N. 8.) 


(2) 24 Ind. Oas. 571, 42 C. 210; 18 C. W, N. 1212; 15 
Cr. L. J. 483. mE 

(3) 12 C. W N.815; 8 Or. L. J: 116. 

(4) 28 M. 308; 2 Or. L. J. 756. eon 

(9) 39 Ind. Cas. 847; 12 P. R. 1917 Or.: 15 P. W.R. 
1917 Or.; 18 Or. L, J. 607. E 


$ 
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intentionally false. In this connection 
reliance is placed by the proseculion upon 


- 
+ 


“the deposition. made by the prisoner on the 


oth August, 1918, implicating Jallu, - Amir 
and Salehon among others in the murder 
of the Tehsildar and alleging that he was’ 
previously acquainted with them, I have 
already pointed out that this is not a case 
of alternative charges in respect of two con- 
tradictory statements so that it may be 
argued that one ofthe two statements must 
be falsé and that it is not nécessary to prove 
which of them isfalse. The assignation of 
perjury in this case is founded on the 
falsity of the evidence given by the appel- 
lant on the 16th May, 1925, and itis the: 
duty of the prosecution to establish that 
charge. The mere fact that he had on a 
previous occasion made ‘an inconsistent 
statement doesnot necessarily prove that 
the previous statement was true and that the 
latter statement isfalse. It is to be observ- 
ed that the earliest statement made by Taj 
Mahmud was on the 28th July, 1918, shortly 
after the assault on the Tehsildar and 
that on that occasion he did not men- 
tion the names of Jallu, Amir and Salehon 
but merely stated that he would be able 
to identify the assailants, With respect 
to the statement made on the 5th August, 
1918, the Magistrate who recorded it de-- 
poses that Taj Mahmud when making that 
statement referred two or three times toa 
paper which he was holding in his hand and 
itis contended that it was that paper which 


contained the names-of Amir, Jallu and : | 


Salehon. There can belittle: doubt that 
Taj Mahmud had sustained very severe 
wounds on the 28th July and considering 
that he was practically a stranger to the 
inhabitants of the village there is nothing 


. improbable in the suggestion that he was 


not previously acquainted with the offenders ` 


-and that onthe th August he read out 


their names from a pieceof paper which 
had been given to him by the Police or by 
some other person interested in the prose- 
cution. -— 

Be that as it may, thereis nothing to 
choose between the deposition ofthe 5th 
August, 1918, and that recorded on the 16th 
May, 1925, and: there is not a scintilla of 
evidence to warrant the conelusion that 
the former was true and the latter false. 

The discussion,so far has proceeded upon 
the assumption that the two  depositions 
contradicted each other. It has, however, 
been repeatedly pointed out that in order 
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to estnblish the charge of perjury it is 
necessary to prove that the two statements 
are wholly irreconcilable. Is this fact 
salisied'in the present case? It is to be 
remembered that when Taj Mahmud gave 
evidence in 1925 he was deposing to a 
transaction nearly seven years oldand that 
the absconder had in the meanwhile taken 
steps to disguise themselves by growing 
beards. In these circumstances he cannot 
be blamed if he failed to pick them out of 
a group of persons. Nor can it be held 
that he intentionally gave false evidence 
when he stated that he could not say that 
he had known them before. As observed 
already Taj Mahmud neither belonged to 
village Bekh ‘Gurka nor had any official 
connection with it and it appears that he 
had visited.it only once. or twice before the 
murder of the Tehsildar. His acquaintance, 
if any, with the. offenders must, therefore, 
be of a very casual character and if after the 
expiry of nearly seven years he expressed 
his inability to.say definitely whether he 
was previously acquainted with them, he 
could not be deemed to have made a 
statement which he knew or believed to 
be false. There are cases in which a 
person might honestly or conscientiously 
swear to a particular fact from the best 
of his recollection and belief, and from 
other circumstances at asubsequent time 
he might be convinced that he was wrong 
and swear to the reverse, without meaning 

to swear falsely on either of the two occa- 
' gions. | 

The learned District Magistrate appeared 
to be under the impression that proof 
of. the falsity of the evidence is all that is 
required to bring the case within the pur- 
view of s. 193, Indian Penal Code; but the 
rule of law is perfectly clear that in order 
to establish a charge of perjury it is neces. 
sary to prove, not only that the prisoner 
made astatement which was false, but aleo 
that he knew or believed it to be false or 
did not believe it to be true. 

The result of-the above ‘conclusion is 
that the evidence upon the record does not 
warrant the conclusion that the deposition 
made by Taj Mahmud on the 16th of May, 
1925, was false, much less intentionally 
false. | at, 

‘Before concluding Pcannot-help remark- 
ing that the District Magistrate has not 
in the . conduct of the tril maintained 
that freedom from bias which was incum- 


' bent upon him and has committed some 
MOS au uben : - i . E . : 
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characteristically unjudicial acts. The pro~ ` 
ceedings taken by him betray his igno- 
rance of the elementary principles of justice 
that'& person cannot simultaneously per. 
form the functions of a prosecutor and those 
ofa Judge in acriminal case. The Magis- 
trate does not realise that he ceases to be. 
an executive officer when. hbe is sitting in . 
Court to try acriminal ease. Nor does he < 
fully understand thatas District Magistrate 
he is directly subordinate to this’ Court 
and that he cannot be allowed to invoke 
the intervention of his superior executive - 
officers in a matter concerning the discharge 
of hisjudicial duties for which he owes 
responsibility only to the High Court, 


~ The learned. Counsel- for the appellant 

has strongly ánimadverted upon the con- ` 
duet ofthe trial by the Magistrate and 
has. referred to various incidents in support 
of his contention that the Magistrate started 
with abias against the accused and did not 
try thecase in' a fair and impartial manner. 
He haslaid stress upon the fact that his 
client has repeatedly complained that the 
prosecution against him was instituted in 
pursuance of the instructions given by 
Mr. Macnabb, in his capacity as the Deputy 
Commissioner ofthe District. This com- 
plaint ‘finds expression inter alia in: an 
affidavit made by the accused in this Court 
on the llth January, 1927, which in cl. (a) 
of para. (2) distinctly states that he along 
with certain other persons was being pro- 
secuted under the instructions ofthe Dis- 
trict Magistrate, and that the application 
under s, 476; Criminal Procedure Code, for 
filing a complaint of perjury was made 
in pursuance of the directions given 
by the. latter to the Public Prosecutor. In 
accordance with the practice of this Court 
a copy of the affidavit was forwarded to the , 
Distriet Magistrate in order to give him 
an opportunity to submit his explanation. 
with respect to this allegation and other- 
allegations contained therein. The learned: 
Magistrate instead of submitting directly 


“to the High Court his explanation, stating. 


in clear and unequivocal terms whether he 
admitted or denied the correctness of the 
allegations sought the intervention of the 
Commissioner by writing a letter to- him ^ 
from which the following extract may be 
transcribed here :— d 


"I have the honour to forward to you 
copies of letter-INo..288-J, dated the 14th of 
January, 1927, from ihe Deputy Registrar 
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‘of the High Oourt, Punjab, to my address 
‘together with copies of the enclosures. | 

-~ “The observations which [I have to make 
are legally of an ‘official and confidential 
‘nature, and in view of as. 123, 124 and125 
of the Evidence Act; I do not consider 
that itwould beproperforme to make a 
reply direct to the High Court without 
‘previous reference to you. lam, therefore, 
‘sending my observationson these paragraphs 


and would suggest that they. may be for- - 


‘warded to Government for such actions as 
may be deemed advisable. 

. “T understand that consultations between 
a Magistrate and the Police, with regard 
“to the conduct of a case are confidential 
and no Magistrate should be forced, to 
disclose before any Court the details or 
results of his consultations,” 

Now 1 fail to understand how the Dis- 
trict Magistrate expected the Commissioner 
‘or the Government to interfere in a matter 
‘which dealt purely with the question whe- 
ther the Magistrate had taken such in- 
terest in initiating the criminal proceedings 
as to disqualify him to adjudicate upon 
the guilt or otherwise of the accused. It 
is obvious thatthe Magistrate was labouring 
under a misconception of the duty which 
he, as a Subordinate Judicial Officer, owed 
to the High Court and ib appears that the 
Oommissioner did not take the action 
Suggested by the Magistrate and the latter 
then submitted a copy of his explanation 
to this Court. I cannot too strongly de- 
precate the attempt of the Magistrate to 
invoke -the aid of the executive officers in 
trying to evade the duty of submitting to 
this Court his explanation in respect of 
the allegations made by an accused person 
against him. Nordo I see how es, 123, 
124 and 125 of the Indian Evidence 
Act have any bearing upon .the ques- 
tion. Section 123 prohibits a witness from 
giving evidence, derived from unpublished 
official records relating to any ‘affairs of 
state, without the permission of the head 
of the department concerned and. s. 124 
forbids the Oourt to compell a Pablic 
officer to disclose communications made to 
him in official confidence when he considers 


that publie interests would suffer by the. 


disclosure. Similarly s. 125 does not allow 
the Court to compel a Magistrate or a 
Police Officer to say whence he got any 


information as to commission of an offence. - 


It appears that the sections were quoted 
by the District Magistrate in a haphazard 
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“manner without taking the trouble of 


understanding their meaning, and it is 
clear that none of them could-be invoked 
for the ‘purpose of avoiding to answer the 
Simple question as to whether he had given 
instruction to the Public Prosecutor to 
take steps to prosecute the appellant for 
perjury. It isfutile to suggest that there 
was.in this case any privileged communica- 
tion received by the Magistrate which he 
could not disclose. I need not pursue thé 
subject any further for the learned. Counsel 
for ‘the Crown frankly admits that he'can- 


not défend the conduct of the Magistrate 


in: trying to shirk his duty to the High 
Court by writing to the Cornmissioner upon 
a matter with which the latter had no con- 
cern whatsoever. 

Norcan.the answers given by the Magis- 
trate to the allegations. contained in the 
affidavit be regarded aa satisfactory or’. 
dispel the apprehension of.prejudice in the 
conduct of the trial. One of these Bar 
tions was in the following terms :— 


“That generally almost on each hearing 
consultations are held by the District Magis- 
trate with the Public Prosecutor. and 
Court ad before the hearing com- 
mences" i 


Now in his replies the District’ Magistrate 
does not deny thia allegation but seeks to 
justify his conduct by saying that he sees: 
"nothing objectionable in “a -Magistrate 
consulting. the prosecution with regard to a 
case. Obviously he cannot do so in public 
since many of the matters, which the Police 
would have to communicate, are of the, con- 
fidential nature”, 

In support, of his action he also Kala to. 
the fact that he is & busy officer and. 
“It is, therefore, necessary for him to see | 
that his time is not wasted by the tendering 
of unnecessary evidence or the failure to 
produce a witness which is really’ required 
in a case on | the first possible occasion. . It 
was, therefore, in order to save time in ths 
long run that I had toconsult the Public. 
Prosecutor and the Prosecuting Inspector- 
with regard to the conduct of the case in 
order to expedite it as much as “possible”. 

The practice of bolding private consulta-: 


‘tions with the prosecuting, agency before 


commencing the hearing, of the case was 


. repeated on he 16th'December 1926, and it 


is. described in the affidavit in these terms: 
“That the climax was reached on the last 
ee idus December; 19260) when the- 
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District Magistrate came to the Court room, 
called the case and then went inside his re- 
tiring room, where he remained ‘closeted 
with the Court Inspector and Sub- Inspector 
Sultan Ahmed, who had been investigating 
the Bekh Lurka case, for about an hour and 
a half. Khan Abmed Hassan Khan, Extra 
Assistant Commissioner, Gujrat, who was 
the witness to be examined on that date 
was also summoned to the retiring room 
and some sort of consultation had with 
him”. . ; 

Here again the private conference with 
the prosecuting officers is not denied by 
the Magistrate who seems to justify it by 
relying upon his “previous remarks about 
the general conduct of the case by the pro- 
secution" and by pointing out that I was 
not anxious to waste any unnecessary time 
on the case since I have many other duties 
to perform, but since the case was an im- 
portant one and it had not -been pro- 
perly worked out by the prosecution it was 
my duty to see that it was properly worked 


Pinot Magistrate also admits that 


he asked the witness Khan Ahmed Hassan 
Khan to come into his retiring room but 
ex presses his inability to remember “exactly 
what sort of consultation I bad with the 
itness". : 12 
a Indian Evidence Act to claim privilege 
for the conversation he had with. the wit- 
ness, and explains that the principal sub- 
ject of the conversation, so far as he could 
remember was water-logging in the Gujrat 
istrict. E 
DU i a matter for surprise thata J udicial 
Officer occupying the position of a District 
Magistrate does not see impropriety of hold- 
ing private conferences with the prosecut- 
ing officers in respect of a criminal case 
upon which he bad to adjudicate. The 
practice followed by him offends against 
the elementary principles governing the 
administration of criminal justice, and the 
learned Counsel for the Crown had no 
alternative but to admit that it was indefen- 
sible. I trustthat no Magistrate will ever 
be guilty of such improper conduct in the 
discharge of his judicial functions or forget 
the fundamental rule with its necessary 
implications that he is an impartial adjudi- 
cator between the prosecuting agency and 
ople. | 
ine do Lot propose to deal with’ other in- 
stances of the unjudicial manner if which the 


: Magistrate'has acted in this case, beyond 


— 
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He again cites s3. 123 to 125 of 


1071, ©, 1928 © - 
mentioning certain incidents which took 
place at the concluding stage of the trial: 
and to which my attention has been special- 
ly invited, It appears that after framing 
the charge -against the accused the District 
Magistrate declined to summon all the 
witnesses cited on his behalf and took upon 
himself the duty of arbitrarily selecting 
only a few witnesses who .were to be sum- 
moned to give evidence for the defence. He 
then adjourned the case for hearing at a 
place called Kathwai. Nowaccording to the 
affidavit filed by the acctised in the High 
Court on the 19th May, 1927, this place “is 
unconnected by rail or by any vehicular. 
traffic with the rest of the District. It is 
only possible to reach Kathwai on foot or 
on ponies.” 

The accused urged before the trial Court 
that apart from the convenience to him and ` 
his witnesses “ib will be impossible for the: 
petitioner to take any good Counsel tosuch 
a far away place which could only. be 
reached by ponies, and that he (Magistrate) 
should be pleased to fix any -place in the 
District which is a Railway Station”. i 

It cannot be said that the request was . 
an unreasonable one but the learned Magis- 
trate took no notice of it. The accused 
thereupon moved this Court which passed 
on the 23rd May, 1927, an order directing 
the Magistrate to give every reasonable 
facility to the accused to produce his defence 
evidence and to hold the trial of the case 
either at the Head-Quarters of the District 
or at å place which is either a Railway 
Station or easily accessible from a Railway 
Station. s 

It appears that before the hearing of the 
case on the 6th June, 1727, the Magistrate | 
had moved on to another place called 
Sodbi, and while Kathwai is 17 miles from 
the nearest Railway Station Sodhi is nine 
miles further on in the Salt Range. Before 
he commenced the hearing of the evidence 
on the 5th June a certified copy of the order 
of the High Court quoted above was placed ' 
before him, but he persisted in holding the 
trial at Sodhi and paid no heed to the re- 
quest of the accused that the case should be 
heard at a place, where his Counsel from 
Lahore could appear without inconvenience, 
He then recorded the evidence of the wit- 
nesses present at that place and closed the 
case for the defence.. In his judgment the 
District Magistrate explains that Sodhi is 
not an inaccessible part of the Salt Range, 
but this explanation is contradicted by the | 


— 
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affidavit of the prisoner who describes in 


detail the difficulties of the journey from . 


the Railway Station at Khushab to Kath wai 
and Sodhi. l 7 

In the absence of further information, it 
- is difficult to decide which ofthese divergent 
versions is correct, but one thing is clear 


that Sodhi cannot be regarded as a place 


"easily accessible from a Railway Station" 
as contemplated by theorder of this Court, 


and that the Magistrate should not have 


held the trial.ab such an out of the way 
place. B - ' 
The learned Magistrate, not-only closed 
the case for the defence on the 6th June, 
1927, but even went so far as to call the 
accused and his Counsel in the middle of 
the night and pronouneed judgment at l 
4, M., inflicting upon the convict the maxi- 
mum term of imprisonment permissible 
under the law. He was then taken into 
custody and had to. remain in Jail before 
he was admitted by the Appellate Court 
' fo bail. 
the most important duties ofa Court of 
Law is to create and maintain confidence in 
the administration of justice and to conduct 
itself in such a manner as to produce in 
the minds of the parties an impression 
that nothing but absolute justice would 
be done to them. The proceedings taken 
by the Magistrate show that he did not 
hear the case with that judicial detachment 
which, should characterize the trial of a 
criminal case and that he allowed his exe- 
cutive zeal to outrun his judicial discre- 
tion. : 
- For the reasons stated above: I hold that 


the guilt of Taj Mahmud has not been. 
established. I accordingly allow his appeal - 


and setting aside the conviction and the 
sentence, I direct that he be released from 
his obligation under the bail-bond. 

R. L. Appeal allowed. 


B) Apak ER 


LAHORE HIGH COURT. 
‘ORIMINAL Revision Case No. 1186 oF 1927, 
December 16, 1927. 
Present:—Mr, Justice Broadway. 
EMPEROR— PETITIONE} 
versus : 
AKBAR— AcousEP — RESPONDENT. 


Criminal Procedure Code (Act V of 1898), s. 962—Re- . 
lease of accused on probation in perjury case, propriety . 


of. t. 
It is nob desirable: to apply the provisions of s. 562 
of the Criminal Procedure Oode to a person found’ 


SMPHROR V. AKBAR. - 


It is incontrovertible that oneof . 
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guilty - of deliberately committing perjury to Screen 
an offender. C" l 
Case reported by the District Magistrate, 


. Attock at Camphellpur with his No. 3778-G., 
dated the 26th August, 1927. 


Facta appear from the following report 
of the Distriet Magistrate:— 

REPORT.—The matter arose out of 
a. ease under s. 307, Indian Penal Code, 
One Hans Raj fired a pistol shot at the 
said Akbar at Ghurghushti in Police 
Station Hazro. The bullet hit him in the 
shoulder and remained in the body. Hans 


Raj was challaned under s. 307, Indian 


Penal Code, -Akbar was produced 88 a 
witness by the prosecution and while on 
oath he told material lies in the Court to 
save Hans Raj. Some other witnesses did 
the sama Hans Raj was, however. convict- 
ed by Khan Abdul Majid Khan, M. B. E., 


Magistrate of the First Olass exercising 


enhanced powers under 8. 30 of the Criminal 
Procedure Code, and the: conviction was 
upheld in appeal. Complaints under s. 193, 
Indian Penal Code, were lodged against 
Akbar and one Jullundhur. Akbar was 
convicted and released on probation under 
s. 562, Criminal Procedure Code. 

The infection of the prosecution 'wit- 
nesses going hostile particularly amongst 
the residents of Ohhachh (Police Station 
Hazro), is daily increasing. It is a well- 
known fact that in cases of perjury it is 
extremely difficult to obtain evidence 
sufficient to bring the guilt home to the 
perjurer. Ifthe very few cases, in which 
prosecution succeeds in convincing a 
Judge, are also lightly dealt with merely 
because, as ‘the Court has remarked, the 
convict had received a bullet wound and 
was probably seduced by interested people, 
there will be noend to the matters, The 
people should not be suffered to understand 
that a perjurer if convicted, whichis very 
seldom, has still a chance of escape on 
probation. If the complainants themselves 
succumb to accused’s allurements what is 
to be expected of the corroborating wit- 
nesses? This sentence has ‘had a very 
bad effect on the witnesses in other cases. 
I, therefore, forward the record to their” 
Lordships and recommend that the order 
of release on probation be set aside and a 
deterrent sentence inflicted on-the convict. 


ORDER.—Akbar has been found guilty 
8f an offence under s. 193, Indian Penal 


“Code and has been dealt with under s. 507, 
Criminal. Procedure ‘Code, - 


The ‘reason‘for ” 


' 
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this is that, he was the complainant. in the 
case against Hans Raj and had. received 
a bullet wound. Thereis no doubt that 
he was won over by the defence in the case 
against Hans Raj and that he deliberately 
committed perjury intending to . screen 
Hans Raj. In these circumstances I do not 
think the Magistrate was.right in dealing 
with Akbar under s. 562, Criminal Pro- 
cedure Code. Perjury is far too rife for any 
such leniency :which I consider misplaced. 
Bearing in mind that he was shot I set 


aside the order under s. 562, Criminal Pro-. 


cedure Code, and sentence Akbar to rigorous 


imprisonment for one year. 
RL Revision allowed, 


a 


. LAHORE HIGH COURT. 
' OgtainaL MreoBLLaNBOUS PETITION 
| i No. 211 or 1927. 

November 30, 1927. 
Present:—Mr. Justice Agha Haidar. 
MASHAR KHAN AND ANOTHER 
—AcOUSED—PETITIONERS 

. versus 
EMPEROR— RESPONDENT. . | 

Counsel—Affidavit by Counsel, propriety of—Crimi- 
nal Procedure Code (Act V of 1898),° s. 626—Grounds 
for transfer. 

According to the well-recognised practice which 
prevails wherever members of the English Bar prac- 
tise, a Counsel should never file an affidavit ina case 
in which he is appearing professionally. It not only. 
hampers his freedom of action as an Advocate but he 
thereby gives up his dignified position of detachment 
as an Advocate and lowers himself to the level of either 
a pairokar ora witness who has to support the case 
of a particular party by giving evidence on his behalf. 
Lp. 108, col. 2.] f 

Applications for transfer cannot be lightly granted 
where they are based on fanciful and sentimental 
grounds or are supported by false affidavits. [p. 109,col. 

Petition under s. 520, Criminal Proce- 
dure Code, for transfer of a case from the 
Court of the District Magistrate, Kangra at 
Dharameala, to some other Court in another 


District. 
. Mr. Shah Nawaz, for the Petitioners. . 
-Diwan Ram Lal, - Assistant Legal 
Remembrancer, for the Respondent. 
ORDER.—This is an application for 
transfer. lt came before meon the 14th of 
October, 1927, and [issued notice on it. I 
further directed that copies of the applica- 


tion and the affidavit should be sent to the. 


District Magistrate, Kangra at Dharmaala, 


HASHAR KHAN v. BMPRROR., 


“his behalf. 


P) 
€ 
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such explanation as they might think neces: 
gary. These explanations came üp before me 
on the 11th of November, 1927. On this date 
a very unusual document was filed before 
meby Ohaudhuri Shuje-ud-Din, Bar-at-Law - 
Dharmsala, Counsel for the applicants. . 
This isan affidavit in connection -with the | 
application for transfer: and the declarant ` 

Chaudhri Shuja-ud-Din has been appearing 
apparently as Counsel for the applicants. 
According to the well-recognised practice 
which prevails wherever members of the 
English Bar practise, the Oounsel should 
never file an affidavit in a -casein which he 
is appearing professionally. The reason ` 
is obvious. To begin with, it hampers -his 
freedom of action as an Advocate. Besides, . 
he gives up his dignified ‘position of 
detachment as an Advocate and lowers 
himself to the level of either a pairokar or a 
witness who has to support the case ofa 
particular party by giving evidence on 
Chaudhri Shuja-ud.Din has 
not exercised proper judgment as'a Counsel 
and he has been, in any case, ill advised 
in adopting the course that he did. As to 
the affidavit itself, it has got no evidentiary. 
value as such because it isnot such an 
affidavit at all which a Court of Justice can 
take into consideration. However, the 
so-called affidavit of Chaudhri Shuja-ud-Din 
was placed on the file by me on the lith 
of November, 1927. Mr. B. H. Bevan 
Petman asked for further adjournment with 
the view of filing an additional affidavit or 
statement. 

The case came up before me on the 25th 
November, 1927, and-it was argued by Mr. 
Shah Nawaz for the best part of the day. 
In fact his arguments alone took about 
three hours The Crown was represented | 
by the Assistant Legal Remembrancer, Mr. 
Ram Lal, and naturally he took some time 
in replying to, Mr. Shah Nawaz's arguments. 
Mr. Ram Lal placed on the record a 
document which purports to be a letter 
addressed by Mr. Labhu Ram, District 
Magistrate, Kangra, to the Government 
Advocate. I understand that-& copy vf 
that letter had also been given to Mr, 


“Shah Nawaz, Counsel for the . applicants. 


In any case no. objection was taken to this 
document being placed on the record of the’ 
present case, and Mr. Shah Nawaz directed 
part of his arguments to this document. I 


Mr. Labhu Ram and also to Mr. Kanwer Bhan, regret to say that this document plainly and . 
and Mr. Disney, Magistrates in the same Dis- -categorically contradicts the main allega- ' 


triet.. These officers were directed to submit 


tions of Chaudhri Shuja-ud-Din's so-called ``. 
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affidavit. It is a very serious matter if 
either Chaudhri Shuja-ud-Din's statement 
is incorrect. or the District Magistrate's 
explanation is erroneous. However, Iam 
satisfied on the explanation: submitted by 
the District Magistrate ‘and Mr. Kanwar 
Bhan and Mr, Disney that thé present 
DE is without force. I do; Dot think 


ro% r" 


createan impression upon the mind of an 
accused person that the. Magistrate was 
prejudized against him and that ho would 
not have a fairand impartial trial in' his 
Court. 
bungling during the course of thé trial of 
this case and proceedings have been inordi- 
nately protracted, but for this result I find 
from an order of Mr, Labhu Ram dated the 
15th of September, 1927, that the applicants 
are mainly responsible. 

At the request of Mr. Shah Nawaz.at the 
last hearing I ordered: Mr. Abdul Rab, 


Additional District Magistrate, Kangra, to. 


give his explanation also in case he thought 
fit to do so. He has done so. It appears 
from that explanation that there is some 
feeling among a certain section of the 
people in the district which on one occasion, 
at any rate, took theform of a demonstration 
which ended in a riot. But for this side 


issue the Distriet Magistrate, who is trying. 


the ease, cannot be held responsible. 
Furthermore, I do not think that the 
feeling is of such:volume and intensity 
as to create àn atmosphere in the whole 
District so inimical to the applicants that 
the trial of the case against them would in 
any way be affected, 

Applications for transfer caniüot be 
granted lightly: on  faneiful' and senti- 
mental grounds, and I may “also -men- 
tion. that it is not my practice, ` as 
& rule, to grant such ‘applications when 
they are - supported ` by- false affidavits. I 
find, I am sorry tosay, that the affidavits 
filed. on behalf of: the. applicants are such 
that I cannot take any action upon them. 


I am sure the District Magistrate, would 


try this case with’. all expedition and- 
would show all fairness and impartiality ` 
to the accused persons which. is expected. 
of him. 

With these. observations 1 reject this 
application for transfer. 

Rb. “Application rejected, 


wa 


gov "E Lon , k la 


` XUSUÉ V. MUSA; 


It is true that there has been some | 


-Judge,: Fourth Class, 


LAHORE HIGH COURT. . 
, OLE Revision Petrrion No. 320° 
oF 1927. 

‘November 17; 1927. 
"Present; —Mr, J ustice Zafar Ali. 
YUSUF AND oTuEÉRS—DEFENDANTS— 
| . PETITIONERS. 

versus 


-~ 


sia MUSA Pruner- HssbonbuNE: 


Civil Procedure Code (Act V of`1908), s. 115, Sch. I, 
‘par a. 15=Order setting aside award, appealability of— 
Inter ‘ference with such ‘order in appeal—Revision. | 
- An order setting aside an award, is not Open .to 
appeal and where a. Court: interferes with: such “an 
order-in'appeal it acts without: Jurisdiction and its 
decision is liable to be set aside in revision. 

Ram Jawaya Mal v. Devi Ditta Mal (1), followed. 


' Petition, under s. 44 of the Panjab 
Courts Act of 1918 as amended; for revision 
‘of the order: of thé Additiorial District 
Judge, Lahore, dated’ the 16th February, 
1927, reversing ‘that of the Subordinate 
Chunian, District 
Lahore, dated the 11th December, 1926: ; 
- Mr. Hukam ‘Chand: Bhasin, for the Peti- 
tioners. 

. JUDGMENT. —The trial Court having 
‘set aside thé award,. the plaintiff appealed 


. ‘againstthe order and thé Additional District 
Judge of Lahore -accepted the appéaland  . 


made the award the rule of the Court. 
The defendants have madé an application 
to this Court in révision urging, inter alia; 
that the ordér. rejecting -the award was not 
&ppealable. No body appears to oppose 
this- application -and.the objection raised 
appearsto be wellfounded [seeRam Jawaya 
Mal v. Devi-Ditta Mal (1). The order of 
ihe Additional District Judge. was; there- 
fore, ultra «ires and without jurisdiction: 
l, therefore, set if aside and restore that 
of thé trial Court. No order as to costs. 
"OD © .. Révision allowed. 


(1)-34 Ind. Oas.192; 117 P: R. 1916;..107.P, Wi Rj 
1916; 70 P. L&R. 1917.. | 
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LAHORE HIGH COURT. 
Seconp Civi, APPEAL No. 2801 or 1926. 
June 6, 1997. 
Present :—Mr. Justice Addison. 
WAZIR OHAND-—PLAINTIFF— 
PPM APPELLANT 
versus 
KARAM CHAND AND ANOTHER 
|. —DEFENDANTS— RESPONDENTS. 
- Fraud—Party to fraud, competency of, to plead 
‘fraud—Civil Procedure Code (Act V of 1908), s. 11, 
Expl. (iv)—Res judicata—Matter which ought 
‘to have been set up as ground of attack, meaning 


of. -. : 

; T. defendant is not precluded from pleading the 
joint fraud of himself and the plaintiff and show- 
ing the real nature of a transaction though the 
object of fraud has been accomplished. [p. 112, col. 


I 

; [ose law discussed | 
t cannot be said of any matter that it 

ought to have been set up as a ground of attack in a 

former suit, if its introduction would have been in- 

congruous. [p. 112, col. 2.) 

A executed a mortgage to B to defraud his creditor 
C. B instituted a suit against A and C under 
O. XXI, r. 63, Civil Procedure Code, in which it was 
held that B's mortgage was for consideration and 
valid. B then.sued to enforce the mortgage against 
A. The latter pleaded that the mortgage was 
fraudulent and not supported by consideration: 


Held, (1) that A could set up the plea that the | 


mortgage was fraudulent even though the fraud had 
- been accomplished; [p. 112, col. 1.] 
-- (2) that the decision in the prior suit that the mort- 
gage was ‘valid and supported by consideration did 
not operate as res judicata. [p. 112, col 2 

Vilayat Hussain v. Misran (1), Raghupati Chatterjee 
y, Nrishingha Hori Das (8) and Jiwan Singh v. Jora 
(9), followed. i 
^ Sidlingappa v. Harisa (1), Nahanna Pachhasaheb v. 
Babinibibi (2), Voddina Kamayya v.. Gudisa Mam- 
ayya (3), Parthasarathy Reddiar v. . Kandaswami 
Mudaliar (4), Pachayammal v. Devanaimmal (5) 
and Sarup Narain v. Madho Singh (6), not fol- 
lowed. i 

Second appealfrom the decree of the Court 
of the Additional District Judge, Gujran- 
wala at Sialkot, dated the 10th August, 
1926, reversing that of: the Sub-Judge, 
Second Class, Gujrat, dated the 22nd Janu- 


ary, 1926. < 


Mr. Shambu Lal Puri for Mr. Mukand 
Lal Puri, for the Appellant. 


Mr. Mehr Chand Mahajan, for the Re- 
gepondents. 


JUDGMENT.—The Firm Baldev Das- 
` Sunder Lal hadea money decree against 
Karam Ohand, defendant No. 1 and ap- 
plied on the 17th Febrwary, 1906, for attach- 
ment of his one-third share of a hotise. TRe 
attachment was effected either on the 18th or 


WAZIR. CHAND 9. KARAM CHAND. 
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19th February, 1906. One Beli Ram preferred ' 
objections on the 20th February,{1906, on the 
ground thatthe property had been mort- 
gaged with possession to him by Karam 
Chand for Rs. 1,000 on the 19th February, | 
1906, and that’ his rights as mortgagee 
should be recognised. These objections. 
were dismissed on the 5th May; 1906. Beli. 
Ram waited néarly a full year and then - 
instituted a suit under O. XXI, r. 63, Code 
of Civil Procedure, on the 38rd May, 1907, 
for adeclaration that the -property was 
mortgaged to him with possession for . 
Rs. 1,000 and that its attachment and sale - 
in execution of the decree in question was - 
of no effect against his, mortgage rights: 
He impleaded Karam: Chand as well as ` 
the deeree-holder. The judgment-debtor 
Karam Chand, however, did not t-ke part 
either in the objection proceedings or in 
the suit. It was held in the suit that the 
attachment took place on the 19th Febru-- 
ary, i.e, on the date of the mortgage, and 
that it was valid asit wasfor considera- 
tion and was executed in good faith. The 
mortgagee's suit was accordingly decreed - 
on the 3rd February, 1911. 
The present suit has been brought by. 
Wazir Chand, brother of Beli Ram, the 
mortgagee, for sale of the mortgaged pros ` 
perty on the allegation that the mortgages . 
deed in-question fell to his share on par- 
tition with his brother. Beli Ram has 
added as a defendant, but did not appear: 
Karam Ohand, defendant No. 1, pleaded 
thatthe property was still in his possession, 
that there was no consideration for the 
mortgage, which was fraudulently entered 
into to defeat the rights of the decree-hold- 
ers already referred to, and that his per- 
sonal liability could not be enforced 
owing tothe suit having been instituted. 
after six years from the date of the mort- 
gage. The lower Appellate Court has held. 
(1) that the mortgage-deed was without 
eonsideration and was fraudulently enter- 
ed into to defraud the  decree-holders,. 
Baldev Das-Sunder Lal,.an object which... 
was accomplished, (2) that Karám Chand, 
defendant No. 1, could be allowed to plead: 
his own fraud so as to defeat the fraudu-. 
lent claim of the plaintiff,and (3) that the. 
question of validity of the mortgage was. 
not res judicata by reason of the decision 
in the suit, instituted by Beli Ram on. 
the 3rd May, 1907. . The suit.was, therefore, 
dismissed and the plaintiff had preferréd 
this second appeal, i s 


107 I, 0. 1928 . 

It wasargued that the decision of the 
learned Additional District Judge, on -the 
first of the three points stated above could 
not stand as he. ignored the fact that 
Karam Chand admitted inan abortive in- 
solvency application the factum of the 
mortgage in question. But the Additional 
District Judge had this circumstance 
clearly before him and mentioned it in 
his judgment, His finding was based on 
ample and appropriate evidence and is one 
of fact, which cannot be attacked in second 
appeal. That means that the finding must 
stand, that the mortgage-deed was without 


consideration and fraudulently entered into,- ` 


in order to defend the decree-holders, Bal- 
dev Das-Sunder Lal, by. Beli.Ram and 
Karam Ohand. The mortgagor has remain- 
ed in possession throughout. ` i 
It was also contended that Karam Ohand 
could not be allowed to plead his own 
fraud, even though Beli Ram was equally 
in fault with him, that the mortgage must 
be taken at its face value, i.e., that the 
estate must be allowed to lie where it 
falls: and that that party must fail who 
has first to raise and plead the fraud in 
which he participated, that is, allegans 
suam turpitudinem non est audiendus. As 
against this it was urged that, where both 
parties are equally in fault, the fraud, 
even though accomplished, could be plead- 
ed by. the defendant on the principle in 
pari delicto, potior est conditio possidentis. 
The view taken by the Bombay High 
Court in Sidlingappa -v. Harisa (1) and 
Nahanna Pachhasaheb v. Sabinibibi (2) isin 
favour of the appellant. The former of 
‘these rulings is indistinguishable from 
this case, except that there wasa benami 
or fraudulent sale in it, instead of a 
fraudulent mortgage as here, the object in 
both cases being accomplished: It was 
admitted in the Bombay case that there 
was authority both ways -but the better 
way was held to be (1) that allegans suam 
. turpitudinem non est audiendus and (2) 
“that true effect was given to the maxim 
“let the estate lie where it falls’ by not 
allowing the plaintiff's apparent -title to 
be displaced. The Madras High Court has 
taken the same view in Voddina Kamayya 
y. Gudisa Mamagya (3), Parthasarathy 


1) 31 B. 405; 9 Bom. L. R. 549. l 
2) 19 Ind. Cas. 583; 37 B. 217; 13 Bom, L. R. 1011. 
3) 43 Ind, Oas, 352; 32 M, L, J, 484, aae 


^ WAZIR OHAND.», KARAM OHÁND. = | ill 
. Reddiar v. Kandaswami Mudaliar (4) and 


Pachayammal v. Davanaimmal (8). It was 
held in these rulings that that party must 
fail who first has to allege the fraud in. 
which he participated and that.where it 


_is necessary for a party who wishes to 


establish .a certain state of things to set 
up hie own wrong- he will not be allowed 
to doso. A similar view was taken in 
Sarup Narain v. Madho Singh (6). by a 
Single Judge of the Oudh Judicial Com- 
missioner's Court. In that case Sidlingap- 
pa v. Harisa (1) was followed. 


The Allahabad High Court has taken 
a contrary view in Vilayat Hussain v. 
Misran (7) which dissented from Sidlingap- 
pa v. Harisa (1) and laid down that in 
cireumstances like those in the present 
case the particular ofthe fraud may be 
pleaded by the defendant, that it was the 
duty of the -Courts not to assist either 
party where there was no difference in the 
degree of the suit of the plaintiff and that 
of the defendant. The principle relied 
upon was in pari delicto, potior est con- 
ditio possidentis. A Division Bench of the 


"Oaleutta High Court, one of the members . 


of which was Mr. Justice Mukerjee, in- 
dependently -came to the same conclusion 
in Raghupatt Chatterjee v. Nrishingha Hori 
Das{8). It was, therefore, laid down that the 
balance of authority in cases like the pre- 
sent is in favoür of permitting the defend- 
ant to set up the true transaction’ and 
that' the maxim allegans suam turpitudi- 
nem: non est audiendus gives way to the 
maxim 4n pari delicto, potior est conditio pos- 
sidentis. i 


In Jiwan Singh v. Jora (9) a Judge sitting 
alone held that a defendant was not pre- 
cluded from pleading the joint fraud of 
himself and the plaintiff, and showing the 


real nature of the transaction though the. 


object of the fraud had been accomplish- 
ed, 


- 


e 


(4) 73 Ind. Oas. 954; 32 M. L. T. 349; (1923) M, W: 


N. 423; 18 L. W.150; 45. M. L. J. 161; AIR. 1923 . 


Mad. 711. "IT 
(5) 91 Ind. Cas.776; 22 L. W. 313; A.I. R. 1925. 

Mad. 1016. e . x ` 
(B) 30 Ind. Cas, 253; 2 O. L. J. 399; 18 O. O. 131... 

` (7) 72 Ind. Cas, 92; 45 A. 396; 21. A. L. J, 303; A, L, 

R, 1923 All. 504. 

{8) 71 Ind? Cas. 1; 36 O. L. J. 491; A. T, R, 1923 Cal, 


e 
e 


~ 


(9) 25 P R. 1905; 65 P, L, R, 1905, : X : 
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- In Nand- Lalv. Jethu Mal (10) a Division 
Bench held is a case similar to S2dlingappa 
v. Harisa (|) which was not approved, that 
the maxim allegans suam turpitudinem non 
est audiendus must give way to the maxim 
in pari delicto ete. In Kerron Fraud & 
Mistakes, 5th Edition, page 462, it is said: 
“It is a general rule that a Oourt of Jus- 
tice will nof interfere aetively in favour 
of a man who is particeps criminis in 
fraudulent transactions. The Oourt will 
take objection as to -the illegality of the 
transaction even though the defendant 
does it. Where both parties are equally 
offenders against. the law the maxim 
potior est conditio , possidentis prevails.” 
Again in Broom’s Legal Maxims, 9th Edition, 
page 465, the matter is concisely summaris- 
ed as follows :— h 

“ Not only in equali jure, but likewise in 
nari delicto, is it true that potior est con- 
ditio-possidentis, where each party is equal- 
ly in fault, the law favours him who is 
actually. in possession...‘If’, said Buller, J., 
‘a party éome into a Court of Justice to 
enforce an:illegal contract, two answers 
may be given to his demand; the one, 
that he must draw Justice from a pure 
fountain, and the other, that potior est 
conditio possidentis’ ".: | 
. In this state of the authorities I prefer 
to follow the view taken by this Court, 
and the Caleutt& and Allahabad High 
Courts and’ to hold that the defendant 
can plead his own fraud in a case like the. 
present. | : MH, : 


' There remains the questions of res judi- 
tata that is, whether the defendant can 
plead want of consideration and: fraud. 
Seeing that; he was a party to the suit in- 


* 
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therefore, can be no -question of these 
matters being ‘res judicata., Even. if it 
could be held that the judgment-debtor 
was & necessary party in the declaratory 
suit brought by the benamidar, for which 
there appears to be no authority, except 
an obiter dictun in Ghasi Ram v. Mangal 
Chand (11) that would make no difference 
as the benamidar was at that time engags 
ed in helping the judgment-debtor 
against the -decree-holder and there 
was no contest between the first two of. 

these persons, The want of consideration ` 
could not be pleaded by thé judgment-. 

debtor in the ‘first suitand Expl. (iv) 
to 8.11 of Civil Procedure Code cannot, 
therefore, apply. It is clear that it can-. 
not be said ofany matter thatit ought to. 

have been set up asa ground of attackin | 
a former suit, if its. introduction would 
have been incongruous to the matter of 
that suit. In fact, the judgment-debtor 
was only a nominal, defendant in the first 
suit and the plaintiff represented his in- 
terésts in it. The suit must be held to- 
have ‘been one against the decree-holder 
by the benamidar on behalfof the judg- 
ment-debtor and no question of res judicata 
arises. SR G 


. For the reasons: given I dismiss the àp- 
peal with costs. EE 5 
~ R.L. Appeal dismissed, 


(11) 28 A. 41; A. W..N. (1905) 172; 2 A. L. J. 491; 


- 


stituted by the mortgagee againstthe dec- ^ 


ree-holder on the 3rd May, 1917, and was 
thus in a position to raise these questions 
then; "This seems to me to -beg the whole 
question: At that time the fraud was be- 
ing carried out and the mortgagee was 
. acting on behalf of the mortgagor and was 

trying to defeat. the rights of the. decree- 
holders so as to help the judgment-debtor, 
There was: no -contest then ~ between 
the: mortgagee and the -judgment-debtor, 


Nor could. there-be any. contest- as the 


benamidar mortgagee was merely acting 
.on - behalf of the judgment-debtor.. There, 
Pr a oos Ras Cue rr e t é - ‘ 


NAN PIDE re ed Wir 
eens Gas, 255; 21 P, R, 1916; 197 P. W. R, 


- 


- 
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PRIVY COUNCIL. 


APPEAL FROM THE NAGPUR JUDICIAL 
OomMI!SSIONER’s COURT. 
December 6, 1927. ` 
Present:—V iscount Sumner, 
Lord Atkinson, Lord Sinha and 
Sir John Wallis. 
Seth MAGANMAL since DECEASED 
AND ANOTHER— PLAINTIFFS— 
` APPELLANTS 
versus 


DARBARILAL CHOWDHRY —DEFENDANT. 


— RESPONDENT. 

Practice—Appellate Court—Weight attaching to 
findings of fact of trial Court which had not seen the 
witnesses—Burden of proof—Suit to enforce: mort- 
gage—Onus of proof of non-receipt of consideration— 
Party failing to produce his principal witness— 
Presumption—Contract Act (IX of 1872) s. 23— 
Creditor obtaining guarantee from third party by 
stifling prosecution—Validity of guarantee. 

Where in a case which entirely depends upon 
questions of fact; the Judge of the trial Court pro- 
nounces judgment merely upon the record of evi- 
dence made:by his predecessor-in-office and has not 
had- the benefit of seeing the witnesses give. their 
evidence, and the Appellate Court, on -the-same evi- 
dence, comes to the opposite “conclusion as to the 
facts, their Lordships of the Judicial Committee will 
‘not attach the same importance as they otherwise 
would to the findings of fact of the .trial-Court,.and 
will be slow to disturb the judgment of the-Appellate 


Court unless convinced that it is wrong. [p. 114, col. 


2; p. 115; co1.1.] 

In a suit to enforce a registered. mortgage-bond, 
the plaintiff alleged that the defendant executed the 
mortgage in question after having received the con- 
Bideration money in cash. The defendant admitted 
the execution of the mortgage but denied that-he had 
received the consideration alleged and also that he 
owed any money to or had received any money from 
the plaintiff: 

Held, that the onus lay heavily, on the . defendant 
to -prove -this defence which was admittedly incon- 
ment ai his own admissions in writing. [p. 115, 
col. 1. 

Held, also, on the evidence, that the defendant had 
in this case discharged the onus which rested upon 
him. [p. 118, col. 2.] l 

Where a party failed to call as his witness the 
principal person involved in the transaction, who was 
in a position to -give a first hand account of -the 
‘matters'in controversy and to throw light on them, 
and who could have refuted'on oath the allegations 
of the .other.side, and the Appellate Court’ drew an 
inference adverse to the -party -who thus intention- 
ally kept back his principal witness, their- Lordships 
of the Privy Council considered that it was, under the 
circumstances, a legitimate inference to draw. [p. 117, 
col. 251p. 118, col. 1.) ME 
»[The question whether a creditor can by. stifling a 
prosecution for a norf-compoundable offence obtain. d 
‘valid guarantee for his debt from. a third party, .was 


left open by the Judicial Committee.] |p. 118, col. 
2.] . 4 i s 


Appeal from a judgment of the Court 


of the" Nagpur :Judieial Commissioner's 


Court (Dhobley, A, J; O), dated the .21at- 


B 


v 
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December, 1921, .reversing that of the Sab- ~ 
ordinate Judge, Damoh, dated the 17th 
November,1919. . ^ BEN = 
FACTS.—The suit was brought by-the 
plaintiffs-appellants to enforce a mortgage, 
dated the 5th March, 1913, and executed 
by the defendant-respondent in their 
father’s favour,and the main question for 
determination in the appéal to their Lord- 
ships wus, whether the said mortgage was 


‘given for valuable consideration or whe- 


ther it was given, as alleged by the defén- 
dant, without any valuable consideration 
but * forthe purpose of compounding a 
non-compoundable offence committed- by 
Gajadhar, brother ofthe defendant", ^'^ 

The material ‘facts of the casé are given 


in their Lordships’ judgment. ue 
“The trial Court di&believed the defence 
and found for the plaintiffs and made a 
decree in their favour, and from.that deé- 
ree the defendant appealed to the Gourt 
of the Judicial Commissioner, Central Pro- 
vinces, ee 
The appeal was heard by Rao Bahadur 
Dhobley, Additional Judicial Commissioner. 
He caine to thé opposite conclusions, and 
held that the’ defendant was threatened 
with à prosécuiion of his brothér:for the 
offence of embezzlement ‘which was” not 


D 


:compoundable, and that the mortgage was, 


therefore, invalid and unenforceable. “He 

accordingly allowed the defendant's appéal 

and made a decree dismissing the plaintiffs 
: 


The learned Judicial Oommissioner! 
judgmént on the question of law involved 
was as follows: = ' a 

“The next question is whether on.thess 
facts -the. defendant isliable-on .the mort- 
gage jn suit. On his behalf it-is.contend- 
ed that the consideration for the mortgage 


was illegal, while it is urged -for.the plain- 


tiffs that the defendant having accepted 
his brother's liability must satisfy. it. "The 
argument is that there was a civil liabili- 


ty on Gajadhar to makeup the deficiency 


and that the defendant merely undertook 


‘that responsibility in consequencé of which 


the plaintiffsreleased Gajadhar. „That was . 


‘said to be a good, valid and, énfordéable 


consideration. Whether, Gajadhar was or 


-was not guilty of the offgnce_of criminal 


breach of trust, or whether he. would have 
on being prosecuted, been.convicted ofthe 
offence o» not, isnot very material, -The 
fact is that he was. threatened. with a pro- 
&ecution for that offenda, which was. not 


> 
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‘compoundable. The lawon the subject is 
laid down in the case of Kishanlal v. Aman 
Singh (1) and it isto the effect that a mere 
adjustment by compromise of the private 
damage caused to a person by an offence, 
which leaves inviolate the public right to 
prosecute, is valid and enforceable in the 
Civil Court, but that every agreement to 
stifle a prosecution for a non-compoundable 
offence is based upon illegal consideration 
and is, therefore, void. In the present case 
though there was no express agreement 
made by Rai Saheb Sukhdeo notto pro- 
secute CGajadhar, such agreement can be 
inferred from the threat that unless the 
defendant gave the mortgage bond, Gaja- 
dhar would be prosecuted. "The defend- 
- ant, was not in any way liable to the 
plaintiffs and the consideration which 
. prompted him to give the mortgage was to 
avoid Gajadhar's prosecution. As observ- 
ed in Flower v. Sadler (2) there isa dis- 
tinction between getting a security for a 
debt from the debtor himself and getting 
it from a third person who is under no ob- 
ligation to the creditor. In the present 
case an agreement that there should be no 
- prosecution must be implied. Thedefendant 
in giving the mortgage to the plaintiffs 
was actuated by the desire to prevent his 
. brother's prosecution. The creditor cannot 
‘by stifling a prosecution obtain a guarantee 
for his debt from third parties : Kessowji 
Tulsidas v. Hurjivan Mulji (3). My opin- 
ion is that the mortgage bond in suit is 
‘unenforceable and that the plaintiffs can- 
not obtain any decree on it.” 
. "Mr. DeGruyther, K. C. (with him Mr, 
Pariksh) for the Appellants. —The mortgage 
suit is not illegal. Kefersto s. 23, Indian 
.Qontraet Act, 1872. Illustration (A) to the 
‘section deals with this class of cases. 
The following cases on stifling a prosecu- 
' tion were cited: 
© Kessowji Tulsidas v. Hurjivan Mulji (3), 
- Flower v. Sadler (2), Ward vw. Lloyd (4) 
K4ishanlal v. Aman Singh, (1) decided in the 
year 1911, Kishanlal v. Aman Singh (1), 
:^-Mr. Dube, for the Responient.—The 


M. i$ Sie de : "oma 
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[Sin Jons WarLis.—ls not compounding 
a telony an offence under the Penal Code?] 

Yes, it 18. 

[Lorp SuMNER.—In a ease like this, where 
neither Court below has heard the wit- 
nesses, our duty is to try and unravel the 
truth. | l 

Mr. Dube cites Lal Kunwar v.. Charanji 
Lal (5) and relies on the observations of 
Lord Atkinson there as regards the pre- 
sumption to be made against a pariy who 
does not give evidence though he is the 
principal witness inthe case. lt is ap- 
parent that Rai Sahib Sukhdeo was a 
vely important witness for the plaintiff. 
He was summoned to give evidence, but he 


evaded it. 


[Sir Joan WarLis.—These people in In- 


dia sometimes do not like going in the 


witness-box. I know a man, there proving 
his good character by saying that he has 
never been a witness in his life. | 
JUDGMENT. 
Lord Sinha,—This is an appeal fro 
a judgment and decree ofthe Court of the 
Judicial Commissioner of the Central Pro- 


-vinces, which reversed a judgment and 


deereeof the Subordinate Judgeof Damoh in 
a suit which was filed on the llthDecem- 
ber, 1916, in order to enforce a mortgage 
ere by the defendant on the 5th March, 
1913. i "A. 
The case has been tried under peculiarly 
The plaint 
was registered on the 2nd January, 
1517. No written statement was filed, but 
only oralstatements of the Pleaders on both 
sides recorded, and issues were framed on 
these. The evidence was heard from time 
to time and at long .intervals, and ap- 
pears to have taken altogether a. period 
of nearly three years. Judgment was pro- 
nounced by a Subordinate Judge who had 
not heard any of the witnesses except two, 
and even of these one had been partly 
examined by his predecessor-in-cffice. The 
result is that in a case which entirely de- 
pends upon questions of fact, neither of 
the Courts dealing with the case had the 


» offence of criminal breach of trust is not 
^:eompoundable. 


i? [Loko BiNua.—1f the books show Zalsifi- 
-€eation, that is Proof of defalcation.] 

4- - (1) 16 Ind. Cas. 555; 8 N. LR. 97, 
^» (2) (1883).10 Q. B. D. 5% at p. 516. 

` 4 (8) 11 B. 556; 6 Ind. Dec. (N. 5.) 273.5 e e 
“a` (4) (1843) 7 Scott N. R. 499; 6 Man. & G. 785; 1 
me ae L. 763; 13 L. J, O. P, 5; 64 R. R, 847; 134 E, 
~ . i a 


benefit of seeing the witnesses and had to 
appreciate the évidence recorded by an- 
other Judge. Under thése circumstances 
their Lordships are unable to attach the 

. fame imporiance as they otherwise would 
to the findings of fact of the- trial Court 
(5) 5 Ind. Cas. 549; 32 A. 104; 14 O. W. N. 285: 14 


O., L.J 172; 7 M. L. 2; 57; (1810) M, W. N.8; 12 Bom, 
L, R. 241; 20 M. L. J, 182, 37 I. A, l (P, O4. 
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and it is necessary that they should feel 
convineed that the judgment of the Judi- 
cial Commissioner under appeal is wrong 
on they ean advise that it should beset 
aside. 


The plaintiffs alleged that the defend- 
ant executed 
after having received the sum of Rs. 7,000 
in cash, and they prayed for the usual mort- 
gage decree. 

The defendant admitted the execution 
of themortgage but denied that he had 
received the consideration alleged and also 
that he owed any money toor had received 
any money from the plaintiffs. 

It is obvious that the onus of proving 
this defence lay on him, and lay heavily, 
.Beeing that it is inconsistent with his own 
admissions in writing hereafter referred 
to. lt is necessary to .serutinise the de- 
fence story in detail and to see whether 
it is corroborated in every material part 
in such away as to neutralise the effect 
of these admissions. For . that purpose, 
such of the main facts as are not in dispute 
. may be stated as follows :— p 3 
The plaintiffs have.their principal shop 
_at,Damoh, which is called “ Badi Dukan". 
Rai Seth Sukhdeo was its Munim. The 
tenet had also a branch shop in the 

awganj quarter. of that town, doing only 
grain business, It was usually called the 
“Adat shop." .In that shop the defend- 
ants brother, Gajadhar, was the manag- 
ing partner without any share in the capi- 
tal. In the paki rokad (fair cash book) 
.of the Adat shop there are three debit 
entries in the handwriting of Gajadhar 
showing that the following sums had been 
advanced tothe defendant on the dates 
mentioned against them :— 


l Rs. l l 
(1) 2,600, dated 13th February, 1913. 


(2) 3,400, dated 12th February, 1913. 
(3) 1,000, dated 17th February, 1913. 


Total 7,000 


Bui, Mies. HL cai 





"The sarkat or acknowledgment book of 
that shop contains acknowledgments of 
the defendant in hisown handwriting pur- 
porting to have been written on these datés 
and admitting these loans... : M 
. The plaintiffs alleged that the defend- 
ant had borrowed from their Badi Duken 
Rs. 7,000, and given the mortgage in suit 
‘in order to satisfy the debts due by him 
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the mortgage in question . 


Rs, 7,000. By 


‘plaintifis, and it is their case 
.three loans in ` 


/ 
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to the Adat shop as evidence by the above 
documents. What thedefendant had to 
say with reference to these facts will be 
apparent from .the following statement 
made forhim by his Pleader on the 5th 
December, 1917 :— 

“A few days before the execution of 
the bond in suit, Gajadhar had gone to 
Jubbulpore in connection with tha defend- - 
ant's marriage. Daring his absence Rai 
Bahib Seth Sukhdeo found some money 
short in the Adat shop and wired to Gaja- 
dhar to come back. When Gajadhar came 
he was threatened by Rai Sahib Sukhdeo 
with prosecution and arrest for thealleg- 
ed defaleation. As Rai Sahib Sukhdeo 
holds the position of an Honorary 
Magistrate and is an inflaential man, and 


“as Gajadhar was the only person of the 


defendant's family to arrange for thd 
marriage of the defendant, tha defendant 
in order to avoid the threatened prosecu: 
tion of his brother executed a sarkat for 
Rs. 7,000in favour of Badi Dukan as 
required by Rai Sahib Sukhdeo. (The 
Judicial Commissioner states in his judg- 
ment that the words Badi Dukan appear 
to be a clerical mistake. It should have 
been Adat shop) In order to give a 
colouring of truth Rai Sahib Sukhdeo 
coerced the defendant into showingin the 
sarkat that the amount of Rs. 7,000 was 
taken on three different dates. None of 
these items was taken as a loan.” Thé 
amount of defaleation was said to be 
executing the sarkat the - 
defendant avoided complications during: 
his marriage. On returnof the marriaga 
party the said Munim again threatened 
the defendant that he would’ prosecute 
unless a mcrigage deed for Rs. 7,000 was 
given,as there was no security for the 
sarkat debt.’ The defendant subsequently 
learnt that there was no shortage of money 
in the Adatshop: The bond is, therefore, 
void for want of consideration and algo 
because it was executed under undue in- 
fluence, coercion and for stifling prosecü- 


tion for & non-eompoundahle offence." 


This story is entirely. denied by ' the 
j that the 
1. Febraary were actually 
advancéd from the tjl of the Adat shop 
by Gajadhar to the defendant on the thréa 


, different dates,a3 shown in its books. 


The real question, therefore, is whether 
the defendaat had infact borrowed from 


the A Jai shop those three sums of moaby 


ae Ug. 


E 
~ 


— 


- 


\ 
116 


amounting to Bs 7 oð, for the., satisfac- 
tion of which the fnortgage. is said to 
have been, executed. . The ‘Judicial. Con- 
missioner considered. that. the. mere, fact 
of -the actual payment before the Regis- 


PIN 


tering Officer or the ultimate removal of, 


the money to the- Badi Dukan did not 
affect the question as the. consideration 
ofthe. mortgage- bond.- was intended, tO 
satisfy” the defendant's liability.. to the 
Adat shop.: The’ crucial ‘question is the 
ie nd 8 antecedent liability to the Adat 
shop 


denied that any such. advance was made 
and, ‘though the. trial’. Court’ ‘did - not 


~believe their story, the J. udicial Commis- 


tte 


Bioher. came. 
@ash loans were. taken, by- the defendant 
from.the Adat shop, and that the acknow- 
ledgments in thé: sakat book. and. the 
entries ʻia the pakki rokad. Were. made 
üüdér, the . 
them. He considered- that: their eviderice 
received material”. ‘corroboration , from. the 
following’ Girtumstances:— 

(à) A télegiam ` dated. the, 14th Febrian, 
1913 (Ex. D, 1. from; Damoh, addressed 
to. Gajadhar ` ate: Jubbulpore, to. prove 
that Gajadhar was hot at Damoh.on the 14th 
February; "m 

(b) ‘the’ non-pródieiton: by. tne sidai 
ot. the .katehi ‘rokad.:(ar rough cash book) 


of ‘the Adat shop, “for- 1913, which, would 


be the- best evidence of the ‘transaction ‘in 
that month as it would contain entries made 
from day to day; - 

“(e) the fact | that: though all the accourit 
books wére written. .by , subordinate clerks, 
the only entries in, the pakki, Tokad (or 
fair cash book), - which was written up. at 
Varying: intervals . ‘from the kaichi rokad, 
. which ‘were in the handwriting of Gajadhar, 
Were. under the: dates’ I3th,to the 17th 

ebruary;. 7. 

` (d) the failure of the, plaintiffs, to: ‘call 
the Munim, Sukhdeo, “who, „died before 
ihe hearing. was- actually. concluded, but 
who could have. been . called on "Beveral 
dot dates when the case was heard, 

n 


M ihe. evidence of several withesses 


ae 
"n 


1th ga in: “the s aki rokad of the 
“Adat .Shop to' Square up correspoifding 
debit entries, which were equally- ficti- 
tious and which. had keen made before 
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. Thé defendant'and his brother, Gajádhár, 


"gone into ' 


advanced by Gajadhar to 
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‘the 17th: February” in ‘order to cover up 
defalcations or. deficits, whether Gajadhar 
was himself guilty of the gameor.not. . ` 

It was argued before their Lordships 
that, none of the circumstances above re- - 
lated either singly. or taken together justi- 
fied: the Judicial. Oommissioner in FRERE 
ing. the defendant's story. - go ders 


Taking the telegram first, “Tt "Burports 
to be' gent by Nathoolal, -is àddressed to 
Gajadhar c/o .Kodoolal "Dasratlal Jubbul- 
pore, - and" is’ ‘despatched - from - Dàinóh 


a2 73 


M {+ 


“Come by first train soon; >- 
"Natlioolal, examined as & Witness 602 ie 
half ‘of the - ‘defefidant,.: “stated ` that ‘the- 
Minim :Sukhdeo ‘sent ‘for him in Magh, | 
1968 (Februaty, 1913), and” ‘asked for 
Gajadhar’s ‘address |, at^ J'ubbulpore, ‘Ke 
having left _Damoh- a` “day ‘or two before, 
that hé gave the ‘addréss~ atid théteapon 


circumstances -Bpoker- to By ` the Munim gent tt “telegram (to ‘Gajadhar) 


through his man; but ` he didngt know | 
its contents. Gajadhar deposed: that-Ex.D.4 
was the telegram: he ‘recdived. Hé ‘had 
the interior ‘of--the district 
when- the t6legram was rêceived:“byi -his 
Télative to’ whose “Gare it : was dressed. 
He gotit ón lia: return from the: interior 


"to: Jubbulpóré; and ‘he ‘imimédiatély Yé- 


turnéd-to Damoh; “which, he réached: Un 
the. l7th or 18th February. The J tidicial 
Comihissioner "came ^ to:* thë = Gonclusién 
-that ‘Gajadhar wás not “dt *Datdolf on the 
\14th February, 1913, an id that ‘the evidence 
‘of the plaintiffs’ ‘witnedsés ‘that the thrée 
‘differént $ümi8 of “money “were actually 
the defendant 
on the dates shown’ in the account: books 
could not be accepted. 


It is urged on behalf of the. plaintiffs 
(appéllants) that'évén ‘though the telegram 
was senton the 14th: February, Gajadhar 
might have been “at Damoh “during 
business hours on that date,--as the. 
telegram was not despatched: . till 8-25 
P. M. This depends on the distance bet- 


-ween the two places, Damoh and J ubbul- 


pore, and the tiniés; of. the train. service 
“between them. : That, BIguméni" ‘was áp- 
parently. not “urged, “either. "before the 
“Subordinate J udge: Or thé Ji Udicial” “Gom- 
missioner, both. of. whom, weré in a bétter 


"position to’ ‘deal. with". ib, E ‘than "their 
.Mordships, who’ "are, “therefore, “unable: 
‘to hold that: ‘the ~ : Judicial’. Commis- 


signer was wrong in holding that the tele 


Li 


+ 


Jubbulpore on the-17th and not on the 18th. 


mos aka ae 


‘the, pakki rokad afterwards iat the. » con- 
-venienee of the clerks. , Jt, is, therefore, tlie 
jkatcht, rokad. which is .the really:import- 
ant document. Ifthese amounts were.real- 
‘ly advanced in cash to the defendant, as 
wag--the. plaintiffs’ case, they must. have 
found place in the katchi rokad, Though 
the, defendant -had,made determined éffarts 
‘to get the plaintiffs to,.produce the..katchi 
rokads..of.the Adat shop, they: failed té-pro- 
duce them. No satisfactory explanation was 
given for their non-production, and the 
plaintiffs merely made a bald statement they 
had not got any katchi rokad of that shop. 
It was never alleged by the plaintiffs that 
Gajadhar had removed them. Rampal's evi- 
dence given as D. W. No. 9, to the effect that 
the katcht rokads of the Adat shop were 
with Gajadhar cannot, therefore, be believ- 
ed. Gajadhar had already ‘been divested 
of all his powers over-tbe Adat shop, and it 
seems very unlikely ‘that he would have 
been permitted to retain these. books or ta 
remove them. From hearing to hearing 
the defendant was pressing for the produc- 
tion of the katcht rokads and still no sug- 
gestion was made on behalf of the plaintiffs 


„tered at the very time. Theseare copied’ in 


till Rampal was examined that these hade 


been taken away by Gajadhar.” 
Similarly as regards the entries in the 


x 
1 


DaRBARILAL, 


. anes.-fo 


 1913;to 17th February; that was- written 


— 


observesy—.- 
“There is one 


pakki rokad the Judicial Commissioner 
| "very important: circumst- 
or which no-explanation has been 


(i 


. offered'for^the*plaintiffs: "All" thé account 
pennas uL sak ea? a iad “ey es Kye ee : zu 
books" weré written: by’ subordinate elerka. 


‘On‘rio other days were “any. account’ books 
ofthe Adat shop written by Gàjadhar. Tt 
was-only the pakki ‘rokdd ‘of-I8th February, 
M 
Gajadhar; -Gajadliar “swears ‘that he had. 
‘gohe-through the whole of’ the’ pakki rokad 
Yor that year and ‘that ot no *dther date 
Were^any entriés madé ‘by ‘him’. This’ has 
hot been’denied “by thi plaintiffs. "This ‘ex- 
trdordinary circumstance of Gajadhar writ- 
ing pükki' rokad only 'on“ these particular 
dates could not have'beer a mere accident; It 
was apparently ‘doné with.thé" Bole object of 
preventitig the deféndant‘from subsequently 
‘denying his ‘liability ‘for thése items. ‘The 
plaintiffs" Münim “was,” it appears, taking 
‘all -possiblé precautions to--Gover the real 
nature of the debits and to give them an ap- 
‘pearance’ -of ordinary - loan“ transactions 
which the defendant may not’ subsequently 
‘deny, otherwise -theré” was iho" medaning’ in 
Gajadhay.writing ‘the*pakki:fokad only’ on 
these our days." Serm ue mes Reo 9 7. SUM I. 
: Théir-Lordehips are unable^to ‘hold that 
the Judicial Commissioner was wrong when 
he says with "reference" to ‘the! above "às 
folows = -t ud n Ma i EAT, EET 
= “The fair conclusion to be: drawn from 
these circumstances is that the katchi rokads 
of the Adat-shóp?were'iritentionally 'sup- 
pressed by thé'plaintiffa, and that théir-pro- 
diction in Oourt'woüld have gore against 
them: Thé'entries in’ the-pakki rokad-'of 
these particular dates wére"niade by ‘Gaja- 


.dhat ‘after his’ rettirn’from- Jübbulpore. 


Thesé“circuinstancés* support ' the defend- 
aiit’s allegation that they-were- all’: made'on 


one day. ~ Gájadliar's statément’that differ-. 


ént dates against ‘the different items debited 
to the’ defendant ‘wéré-put'‘in‘order’ to ward 
any foundation. i 
~ As regards (d) the Judicial Commissioner 
says:— ` : BON S 

ny, «The absence of the evidence :of Rai 
Sahib Sukhdeo.in the case is also remark- - 
able. .-He'was the principal person involved 
inallthess transactions, and could have 
given us ths firsthand ‘account thereof, “He 
could ave denied'ón oath the allegations 
made by the defendant aid: his ‘witnesses 
and his.croge examination: bythe defendant 


wit - MJ 
a" feed vk. 
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of ‘suspicion’ canhot be gdid' to be without. 
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would haveelicited several points. Heattend- 
ed the Court on many hearings and should 
` have been the first witness to be putin the 
witness-box on the plaintiffs behalf, The 
prinoipal evidence of the plaintiffs began 
on 10th December, 1918, and Sukhdeo was 
alive till the end of. May following. It was 


Baid that from before 10th December, 1918,. 


till his death, Sukhdeo was ill and unable 
to giye his evidence. This illness did not, 
however, prevent his going about on tour in 
the interior of the district and travelling 
by train, as is apparent from the order- 
sheets of the 4th March and the 15th April, 
1919. He wasintentionally kept back, the 
idea perhaps being to put him as the last 
witness on the plaintiffs’ side." 

Their Lordships are again unable to hold 
that thisinference is unwarranted, or tbat 
on the faets established, the learned Judi- 
cial Commissioner was in error in finding 
material corroboration of the defendant's 
- story. 

As regards the last mentioned circum- 
stances of corroboration noted as (e) above, 
Gajadhar’s evidence was that in the books 
of the Adat shop certain items had been 
debited on dates prior to the 17th February, 
1913, in the names ofcertain persons, though 
the ‘transactions never took place. The 
effect was to withdraw so much money from 
the till. "These bogus debit entries were 
squared up by corresponding credit entries 
made after the 17th February, i. e., after the 
defendant had undertaken the liability of 
Rs. 7,000 as being defalcations -for which 
his brother was responsible. If the ques- 
tion of these defalcations rested on the evi- 
dence of Gajadhar alone it would have been 
difficult to accept the story of the alleged 
deficiency. But the Judicial Commissioner 


found that some, though not all, of the al-- 


leged bogus entries were proved to be such 
by independent and disinterested witnesses 
who proved thatthe credit and debit en- 
triesin question appearing in the plaintiffs’. 
books, and purporting to be records of 
transactions with those witnesses or their 
firms, did not appearin their own books of 
account, and that no such transactions took 
place in fact. 
that such independent evidence would. be 
available in respect of allthe various items 
relied upon by the defendant as bogus 
But the books are sufficiently dis- 
eredited if & certain number are proved 
whieh precludes the possibility of error or 
accident, and their Lordships are unable to 
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hold that the Judicial Commissioner’ wag- 


wrong in holding that the evidence of the 
witnesses examined by the defendant left 


no reasonable doubt about ihere having: 


been defalcations and deficits. 

In the result the Judicial Commissioner’ 
accepted the story of the defendant, and 
held that the acknowledgments in the sat- 
kat book were given and the mortgage;in: 
suit executed by the defendant underthe: 
circumstances alleged by him. 

Their Lordships consider that no suffici- 
ent reason has been shown to disturb these: 
findings of fact, which are sufficient to dis- 
pose of the cage. 

The plaintiffs having made a substantive? 
case as to the consideration for their mort- 
gage, cannot now beallowed to shift their 
ground and urge that the defendant accept- 
ed the civil liability of his brother Gajadhar 
for the defalcations which he alleged and 
which they denied. Their Lordships there- 
fore, consider it unnecessary to go into the 
question whether a creditor can or cannot 
by stifling a prosecution ob!ain a valid 


guarantee for his debt from third parties. , 


Their Lordships will humbly advise His 
Majesty that the judgment and decree of 
the Judicial. Commissicner should be 


affirmed, and this appeal dismissed with 


costs. 


K. J. R, Appeal dismissed, 
Solicitors for the Appellants:— Messrs, 
Downer and Johnson. 
Solicitors for the Respondent: —Meserg, 
T. L. Wilson & Co. 
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PRIVY COUNCIL. 
APPEAL, FROM TAH BomBay HIGH Cou«T., 
November 29, 1927. 
-Present:—Lord Buckmaster,- Lord- Carson, 
Lord Darling, Lord Warrington of Cly ffe - 
and Sir Lancelot Sanderson. 
MADHAVRAO GANPATRAO DESAI 
- AND OTHERS—D2FENDANTS— 
APPELLANTS 


. versus 
BALABHAI RAGHUNATH AGASKAR 
SINGA DEOEASED AND OTHERS— PLAINTIFFS 


. — RESPONDENTS. 

Hindu Law—Construction of deed of trust—Gift to 
Bettlor s daughter for life, and after her death to her 
“male heirs —Gift of income, carries the whole estate— 
Rule in Shelley's case, inapplicable. 


The settlor, a Hindu dwelling in Bombay, on the 
1st May, 1889, in consideration of the natural love 
and affection which he bore to his children and 
grand children, conveyed by deed of that date 
cartain immoveable properties to trustees upon trust 
to pay the income to the settlor for life; and after 
his death upon certain trusts expressed in the 
following words:—‘‘As to one-quarter of the said 
rents, dividends and profits upon trust to pay the 
sims tomy daughter Krishnabai during her life for 
hir sole and separate use and after her death in 
trust for the male heirs of the said Krishnabai share 
and share alike”. On July 14th, 1894, the aettlor died. 
Krishnabai survived the settlor and died in 1897, leav- 
jng six sons, allof whom were living at the date of the 
settlement. The question arose as to the true mean- 
ing of the gift in favour of Krishnabai and her male 
heirs. The heirs of the settlor contended that the 
limitations in favour of her (Krishnabai's) male heirs 
after her death were contrary to Hindu Law and 
void, and thatin consequence there was a resulting 
trust in favour of the settlor : 

Held, (overruling this contention) that the gift in 
favour of Krishnabai's male heirs was a valid gift 
under the Hindu Law, inasmuch as they did not 
take by inheritance from her andit was by virtue 
‘ofa wholly independent gift that they were benefi- 
ciaries under the deed. [p. 123, col. 2.] - 

Held,also,that the gift, though in the form of a 

ift of income, carried the whole estate. [p. 124, col. 


Technical meaning given to similar words in the 
English Law,disregarded, and the rule in Shelley's 
case held to be inapplicable.] [p. 123, col. 1.] 

Balabhai Raghunath Agaskar v. Matabhar Babaji 
Rave, 89 Ind. Oas. 934, reversed. B 


Appeal from a decree of the Bombay 
High Courtin its Appellate Jurisdiction 
(Macleod, O. J , aud Coyajee, J.), dated the 
15th April, 1925, reported as 89 Ind. 
Oas. 934, varying that of the same 
High Court, in its Ordinary Original Civil 
Jurisdiction (Mulla, J.,) dated the 16th 
` October, 1921. l l 


FACTS.—The litigation is in respect of 
& deed of trust executed by the late Rao 


Bahadur Janardhan Wasoodey who was 


| 


/ 


the first. Indian Judge.ofthe High Court 
of Bombay, and the true. construction of 
the deed was the subject-matter for con- 
sideration before the Privy Council. 


The material facts of the case, as well 
as the relevant portion of the deed of 
trust, are given in their’ Lordships’ judg- 
ment. 


The trial Judge (Mulla, J.,) held that 
the sons of Krishnabai being all in exis- 


-tence at the date of the settlement took 


a contingent interest under the gift to her 
male heirs which vested at her death and 
he also held that the gift was of an abso- 
lute interest in the quarter of the settled 
property. The following extracts from 
the learned Judge's judgment are instrue- 
tive :— 


* A person capable of taking under a 
deed of trust must be such a person ag 


could take a gift inter vivos and, therefore, 


must either in fact or in contemplation of 


law be in existence at the date of the deed. 


...As tothe one-fourth share of the income 
allotted to Krishnabai's branch it is pro- 
vided by the deed that it shall be held 
by the trustees after the death of Krishna- 
bai in trust for her male heirs share and 
share alike. It was contended for .the 
plaintiffs that the trusts in favour of the 
male heirs of Krishnabai after her death 
were void and that. there was a resulting 
trust on Krishnabai's death as regards the 
one-fourth allotted-to her branch in favour 
of the heirs of Raghunath. Counsel for 
the plaintiffs argued that a gift to the 
heirs of aliving person was nof recogni- 
asd either by the English or the Hindu 


Law; thateven if it was, ib was not a gift 


to an ascertained class of persons as it 
should be under the Hindu Law, that the 
expression 'male heirs' meant the whole 
body ofsons, grandsons, great grandsons 
and soon, that the intention ofthe settlor 
was that the income should be’ paid. to 
Krishnabai’s sons and then to their des- 
cendants in the direct ‘male line and, if so, 
the gift was bad since to exclude females 
from the succession was to exclude the 


legal course of inheritance and that in any 
event the gift- was invalid eas the corpus of 


the one fourth share remained in abeyance 
until Krishnabai's death. In support of 
thbse contentions Counsel relied on the: 
decisions in Tarokessor Roy v. Qoshi Shik- 


190 
huressur (1) and Kristoromont 


 Narendro Krishna Bahadur (2). ` 
"On the other hand it was argued by Mr. 


Dasi v. 


Jinnah, Counsel for Krishnàbai's heirs, that. 


the estate created-by the gift was not incon- 
sistent, with the general law of inheritance, 
nor, did it, violate any rule of Hindu Law. 
Tt was “also: contended that :the ‘deed 
afforded. no indication that the enjoyment 
of the gift to Krishnabai's male heirs should 
be of a limited duration and that on the 
analogy of the provisions contained in s. 
153 ofthe Indian Succession Aot of 1865, 
the. principal as well as the income belong- 
6d to the male heirs of Krishnabai. 

“The first question to consider is whe- 
ther a valid gift may be made to the heirs 
of a living person. A gift, to the heirs of 
a living person is not ‘unknown to the 
English Law. ‘The rule is that ‘nemo est 
Meres viventia! and, therefore, a devise to 
the heirs of a living person iscontingent, 
ünless the term ‘heirs’ is 80 qualified ‘by 
expréss words or by the general intention 
Of.the, Will as to show that the testator 
“meant by heir the heir apparent or pre- 
‘sumptive or some other person, who will 
lien take as persona designata'—Theobald 
"on, Wills, 7th Edition, page 329. So far 
Jas I know there is nothing against the 
,general principle of Hindu Law in allowing 
“a Hindu to make a gift of his property 
to.the heirs! of a living person provided 
“that the persons entitled to succeed as 
heirs. of that person are in existence at 
the date'ofthe gift. I think that the gift 
to ‘the male heirs’ of Krishnabai is a gift 
to’ such of hersons as were in existence 
“at the date of the deed and such as might 
Survive Krishnabai. It is a gift of a con- 
fingent remainder. In Sreemuthy' Soorjee- 
‘money Dossee v. Denobundoo Mullick `(8) 
Knight Bruce, L. J., in delivering the judg- 
Tnéntof the Judicial Committés, said, ‘What- 
eyer may have formerly been considered 
‘the state of that (the Hindu) Law às to the 
testamentary power of Hindus over. their 


property, that power has now long been: 


‘yécognized, and must. be considered ag 


(0). 10 L8 A. 51; 6 O. 952; 13 O, L; R. 62; 7 Ind, 
Jur. 327; 4 Sar. P. O. J. 489; 4Ind. Dec. (N. B.) 1284 


P. O. 
d (2) 16 I. A. 29; 16 O. 383: 13 Ind. Jur. 90; 5 Sar. P, C. 
J;-285; 8 Ind. Dec. (N. B.) 252 (P. O.). | 

(3) ‘OM: if ' A. 123; 1 Sar. I. C. d, 837; 19 B. R, 
8. na 
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completely established. This being so, we 
are to say, whether there is anything 
against publicconvenience, anything gene- 
rally mischievous, or anything against the 
general principles of Hindu Law in allow- 
ing a testator to give property, whether 
by way of remainder, or by way of ex- 
ecutory bequest (to borrow terms from 
theLaw of England), upon an event which 
is to happen, if at all, immediately on the 
close of a life in being. ‘Their Lordships 
think that thereis not; that there would 
be great-general inconvenience and public 
mischief in denying such a ‘power, “and 
‘that -it -is their duty to-advise-Her Majesty 


. T [i T 


that such &.powér does exist. In the pre- 
‘sent case the -gift is made to Krisbnabai 
for life and the gift to'her heirs is to take 
effect immediately -on the -close .of.a life 
in being. The two.cases cited for tlie 


plaintiffs have no bearing on the present 


case. The terms of gift in both -those 
càses were quite different -from those in - 
this‘case, -I, therefore, hold that the gift 
in favour of Krishnüuabai's male heirs isa 


‘valid gift under the Hindu Law, All the 


six sons of Krishnabai.that were in exist- 
ence at the date of the deed were also in 


existence'at her death; arid they became en- 


titled to take under the deed, ’ 


“The next question: is whether the sons 
of Krishnabai are entitled to’a-one-fourth’s 
share in the corpus of’ the “properties: or 
whether they are. entitled only to -an in- 
terest for their respective’ lives. It is 
contended on béhalf of *Krishnabai's heirs 
that the principle underlying s. 153.of the 
Indian- Succession Act ‘applies ‘to the case 
and that they: were entitled to'the one- 
fourth share assigned to Krishnabai ab- 
solutely and not merely the income of.that 
share. Mr. Jinnah also: relied on the ` de- 
cision of the Madras High Court in Krishna 
Ayyan v. Vythianatha Ayyan (4). "On ‘the 
other hand it was contended for the plaint- 
iffs that Krishnabai's heirs were entitled 
only to thé income of.the one-fourth share 
during their respective lives. As regards 
8. 159 ofthe Indian Succession Act it is 
to be observed that though it applies to 
Hindus, there is no corresponding section 
in the Transfer of Property Act, 1852. The 
English Law draws a distinction in the case 
of similar dispositions between those.con- 


(4) 18 M. 252; 6 Ind, Deo. (s B.) 525, E 
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tained ina Willand those contained in a 
deed inter vivos. As to the former the 
rule in England is that a devise of realty 
without apt or any words of limitation 
passes of the estate* the testator had power 
to devise such realty, unless a contrary in- 
tention appears by the Will The rule 
contained in s. 159 of the Succession Act 
is based on the English Law, As to deeds 
the rule of English Law is that a grant of 
an equitable estate in realty arising under 
an express trust without apt words of 
limitation passes prima facie an estate for 
life merely ; but if it appears from the 
whole deed that it was the grantor’s in- 
tention to pass the feesimple, that estate 
Will DBSB aia a edi o ag Aa It seems to 
me that to determine the extent of interest 
taken by Krishnabai's male heirs in the 
estate, one must look to the terms of the 
deed and discover the intention of the 
donor. Looking at the deed as a whole, I 
think itis impossible to escape the ccn- 
clusion that the settlor did not intend to 
leave any interest in the properties com- 
prised in the deed undisposed of. On the 
` other hand, there is upon the face of the 
deed.sufficient indication of intention on 
‘the part. of the settlor that the heirs of 
Krishnabai should take an absolute in- 
terest in the one-fouith share assigned.to 
"Krishnabai. I, therefore, hold that the sur- 
viving sons of Krishnabai and the heirs 
of her deceased sons are..entitled as bet- 
ween- them to-the one-fourth share assign- 
ed to Krishnabai absolutely. 

“I now proceed to answer the ques- 
tions; 


“No, 1. The male heirs of Krishnabai 
ovde: "eov TO entitled absolutely to the 
.one-fourth share assigned to Krishnabai. 

“No. 2. The persons entitled to the corpus 
of the one-fourth share assigned to Krish- 
nabai are the surviving sons of Krishna- 
bai and the heirs of her deceased sons." 

The Appeal Court (Macleod, O. J., and 
‘Coyajee, J.,) however, held that the gift to 
the male heirs of Krishnabai was void (1) 
as a gift to a class some of whom might 
‘not have been born at the date of the 
gift, (2) as excluding females and so ex- 
cluding the legal course of inheritance and 
(3) as: made with the object of creating, a 
perpetuity. Macleod, O. J., in deliver- 
ing the judgment of the-Court, said:— e 

"The question is—-What was the inten- 


"There is apparently a clerical error. in this part of 
the judgment.—[K. J. R.] 
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tion of the settlor.? His intention is to 
be sought in his words. Tha deed is 
written in the English language ; the set- 


lor was himself & lawyer; but, it must 


be confessed, the instrument is not very 
easy to construe. In the case of Rughu- 


nath and of Krishnabai, -he uses the 


words, his and her ‘male héirs’. Jn the 
case of Pootlabai's daughter Sonabai the 
gift is to her ‘children’, In  Anandrao's 
case, itis to his ‘male children.’ 2E 


" Who, then, were intended to take the 
estate as Krishnabai's male heirs? The 


parties being Hindus, the donees must be 


in existence, either in fact or in contem- 
plation of law, at the date of the settlé- 
ment, In this ease there is an uncertain- 
ty as to the -existence of Krishnabai's 
male heirs at the material time. It was 
quite possible that none of her sons who 
were in existence at thedate of the deed 
might survive Krishnabai and a wholly 
different person or a totally different set 
of persons answering to that description, 
‘her male heirs" might come into being 
after that date. If by Krishnabai's male heirs 
the settlor meant her sons who were then 
in existence; he has,—it must be allowed 
—used singularly in apt words to convey 
that meaning. The settlor, no doubt, was 
actuated by ‘the natural love and affec- 
tion’ which he bore ‘to his children and 
grand-children hereafter mentioned’; but 
that circumstance does not justify the 
substitution of 'Krishnabai's sons’ for 
‘Krishnabai's male heirs, The words 
‘grand-children hereafter mentioned’ have 
their application, for the gifts to Sonabai 
and Anandrao were gifts to the settlor's 
‘grand-children’. The learned Judge ob- 
serves that ‘there is upon the face of the 
deed sufficient indication of intention. on 
the part ofthe settlor that the heirs of 
Krishnabai should take an absolute in- 
terest in the one-fourth share assigned to 
Krishnabai. He, therefore, holds ‘that the 
surviving sons of Krishnabai and the heirs 
of her deceased sons are entitled as bet- 
ween them to the one-fourth share .assign- 
ed to Krishnabai absolutely’, .The set- 
tlor, however, speaks not ofher heirs but 
of her male heirs anti thereby shows an 
intention to confine the inheritance to males, 
to:the entire efelusion of female heirs; 
and the disposition is void as ‘excluding 


“thel legal course.of inheritance’ T'arokessur 


Roy v. Soshi Shikhuressur (1). 
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“ Reading the deed asa whole, it seems 
to me, that the disposition 18 also void 
“on the other contention raised by the 

appellants, namely, that the object of the 
: gattlor was to create a perpetuity as re- 
gards these properties. The estate itself 
is not disposed of........, Nawan my opiu- 
ion, the object of the settlor was to create 
a perpetuity as regards the whole of the 
trust estate and to limit for an indefinite 
period the enjoyment of the rents and pro- 
fits of the estate. ` 
. " The result isthat the trusts after the 
death of...Krishnabaiare invalid". - 


Mr. Lowndes, K. C. (with him Mr. Raikes): 
for the Appellants—The rule in Shelley's 
case does not apply. See Mithibar v. 
v. Limji Nowroji Banaji (5). That decision 
‘has always been followed in Bombay. It 
was known to everybody in Bombay in 
1889 that Shelley's case was not appli- 
cable. i 
l J oND Qarson :— Was the settlor aware of 
1! 
The settlor was a lawyer. He must have 
known it. The rulein Shelley's case is alaw 
of property or tenure based on feudal con- 
siderations. In India we have no distinc- 
tion between realty and personalty. 


[Loro Darne — By recent Act of Par- 
liament the rule in Shelley's case has been 
rendered obsolete in England. ] 

That Rule often disappointed the inten- 
tions of the parties. See the judgment of 
Lord MaeNaghten in Van Gruthen v. 

: Foxwell (6). 


Refers to the Transfer of Property Aet, 


and to s. 153 of the Indian Suecession Aot, 


> 1865. 


.— [Lora BookMasrER.—W hat is the proper 
meaning of thegift ? Isit nota giftto the 
heirsmale of Krishnabai who were living 
. at her death ? ] 
Mr. Upjohn, K. C. (with him Mr. Ham) 
for the Respondents, refers to judgment of 
Stirling, J., in Johnson v. Johnson (7). 


Mr. Lowndes, K. C. cited Manu, Chap. 9, 
verse 192. It is the whole source of the 


Hindu Law, 


— (8) 6 B. 151; 3 Ind. Dec. (N. s.)e959. MEN 
': Q6) (1897) A. O. 658 at p. 669; 66 L. J. Q. Be745; 77 
"Y. 170 ae 


T. 170. | 
(T) (1887) 35 Ch. D. 345; 56 L. J: Oh. 326; 56 L. T. 
163; 35 W. R. 329. | 
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~- JUDGMENT. . " | 

Lord Buckmaster.- On May: lst, 
1889, Janardhan Wasoodev, a Hindu dwel- 
ling in Bombay, in consideration of the 
natural love and affection which he bore 
“to his children and grandchildren,’ made 
a voluntary settlement in their favour of 
property chiefly consisting of real estate. | 
The children named as beneficiaries were. 
four, Krishnabai, Pootlabai, Raghunath and 
Kashibai, all of whom were married and had: 
children living at the date of the deed 
while Raghunath had both children an 
grand-children, The settlement took the | 
form of a conveyance of property to trustees 
upon trust to pay the income, after 
deducting, Rs. 25 per month for taxes and 
repairs, to the settlor for life; and, after his 
death, then upon certain trusts expressed in. 
the following words:— l 


“Upon trust out of the said rents 
dividends and profits to pay _one-fourth 
part of the net amount to. Raghunath, 
Janardhan son of the said Janardhan 
Wasoodev during his life and-from and 
after the decease ofthe said Raghunath 
Janardhan in trust to pay the same to all. ` 
the male heirs of the said Raghunath 
Janardhan share and share alike and as to 
one-quarter of the said rents dividends and 
profits upon trust to pay the same to my 
daughter Krishnabai wife of Ganpatrao 
Moroji Zaoba during her life for her sole 


“and separate. use and after her death in 


trust for the male heirs of the said 
Krishnabai share and share alike. And 
as to another quarter of the said rents 
dividends and profits upon trust to pay the 
same to my daughter Pootlabai wife of 
Nanabhoy Ganpatrao during ber life for 
her sole and separate use and after her 
death in trust for her child Sonabai wite of 
Ganpatrao Khunderao. and after the 
decease of the said Sonabai in trust for 
all or such one or more of the children of 
the said Sonabai wife of Ganpatrao 
Khunderao in such share and at such 
times as the said Sonabai shall by deed or 
Will appoint." 


Then follow provisions, in relation to 
Sonabai’s share “if there shall be no child 
of the said Sonabai," in- favour of his 
grandson Anandrao for life and after his 
death in trust for “tbe male children” of 


e Anandrao, with trusts overin the event of 


there being no child of Anandrao, and an 
ultimate provision in favour of “the right 
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heirs of my son Raghunath.” On July 
l4th, 1894, the settlor died. His daughter 
Krishnabai died in 1897, leaving eix sons, 
allof whom wereliving at the date of the 
settlement. It wasin relation to her share 
that the present dispute arose, the heirs of 
the settlor contending that the limitations 
in favour of her male heirs after her death 
were contrary to Hindu Law and void, and 
that in consequence there was a resulting 
trust in favour of the settlor. 
Judgein the Court of first instance decided 
againstthis.contention, but bis judgment 
was reversed by the High Oourt of Bombay 
in its appellate jurisdiction, and hence 
this apeal, 
: The apppellants are three of the children 
of Krishnabai and the respondents are the 
three other children and the heirs of the 
original settlor, 

[t is to be noted that there are different 
words used in settling the share of Raghu- 
nath and Krishnabai on the one hand and 
the daughters Pootlabai and Sonabai on the 
other, but this variation of language does 
not give much assistance in determining 
the true meaning of the gift in favour of 
Krishnabai and her male heirs, which is 
the sole subject of the present consideration. 


The difficulty is in part caused by the 


settlor having introduced into his settlement 
words which have a technical meaning in 
English Law but which they do not possess 
application in Hindu Law*. The use of the 
words “right heirs” in the ultimate limita- 
tion of the share given to Sonabai illustrates 
this difficulty. The phrase “right heirs" 
has a distinct meaning in English Law and 
there refers to the heirs at Common Law as 
opposed to the heirs by special local 
custom, but it has no such special signific- 
ance in Bombay. 


In settling the true construction of this 
deed, therefore, unless there is a special 
reason afforded by the deed itself to the 
contrary, the technical meaning given to 
words in Higlish Law must be disregarded. 
S» also must rules like the well-known rule 
in Shellay’s case, based here mpon feudal 
customs that have had ‘no existence in 
Bombay. Further, it is to be remembered 
that a gift to aclass of which no member 
existed atthe date of the deed would be 
bad, and so als a definite attempt to create 
what in England would be regarded as an 
estate tail [see Jatindra Mohan Tagore v. 


""vObviously some word in the judgment seems to 


be missing here.—[K. J. R.] 


The learned . 
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Ganendra Mohan Tagore (8)) The mall 
part of the respondents’ argument depends 
upon this last consideration. They assert 
that this was the true meaning of the 
gift—to the male heirs of Krishnabai after 
‘Krishnabai's death—and that it consequent- 
ly failed. They further argue that the 
words themselves connote a descendable 
quality of estate with which it was the 
intention of the settlor to imovress the 
property either in the gift to Krishnabai 
or to the male heirs. Their Lordships are 
unable to accept this view, which is 
permeated by the suggestion that the 
words when used in a Bombay settlement 
are primarily words of inheritance denoting 
the character of an estate. Thev do not 
think that the male heirs of Krishnabai 
took by inheritance from her. They are of 
opinion that the estate that Krishnabai 
took was defined and Jimited by her life- 
interest, and that it was not hv descent from. 
her but by virtue ofa wholly independent 
giftthat her male heirs were beneficiaries ` 
under the deed. These male heirs being 
in fact living at the date of the deed, no 
difficulty arises. 

The learned Judgesin the High Oourt 
on appeal however took the view that the 
Bettlor in speaking of male heirs showed an 
intention to confine the inheritance to males 
to the entire exclusion of female heirs, and 
that consequently the limitation was bad. 
This conclusion. however, assumes that the 
words are words of inheritance and not of 
gift, and with this their Lordships are 
unable to agree. 

It is also pointed out that, as none of 
Krishnabai's sons might have survived 
her, a different set of persons would have 
come into existence as her male heirs at 
her death, but this presents no difficulty 
if anv such persons were living at the date 
of the deed; if they were not, the gift 
would fail. 


Their .Lordships are. of opinion that the 
true interpretation is that the persons, who 
answer the description of male heirs at the 
date of Krishnabai's death were the persons 
in whose favour an independent gift was 
made, but that bv operation of the Hindu 
Law there would be exéluded from that 
class people who were not living when the 

eed wag execute. There is nothing 
whatever in the words of the grant to show 


(BV L A. Suv. Vol. 47,18 W.R. 359:9 BAL, R.377; 3 
Sar. P. O. J. 82; 2 Suth. P. Q. J. 692 (P. 0), 


„that the estate-so conferred was anything 
but an absolute éstate upon such persons. 
For theré'isnothing to suggest, oh thé "one 
hand, that/sucH estate was' limited to their 

Tife or, on the other, that any line of descent 
‘was ‘marked’ out. after’ their death. “It ‘Is 
trie that the gift isin the forinof' gift of 
Ancomeé, but itis a‘gift unlimited in’ point 

of time, and if there/be no restriction in the 

"Bift8üd no limitations béyond the actual 
ibenéfüciaties at  Krishüabárs death such’ a 
. ‘Pift carries the wholeestate. ^ 
7 Ttis, however, argued, and this view found 
favour'with the Court! of Appeal, “that the 
‘Subsequent -gift ‘of the  dwelling-hoüse 
“shows that there was a contrary’ intêfition 
"and that thé‘occupation of this housé ‘was 
$usuM o Yon. t - OAM. $47 i gp z 
4o.;continue for an indefinite ‘period. But 
“the “gift of this -housé aud ‘its elaborate 
ce Coe TOT Mig. , tu ans à Secs 
Partition is, in their ': Lordships’<opinion, 
only a means of providing how thé people 
who had already‘ been created beneficiaries 
3n respect of the othér ‘settled estate should 
“be at liberty to enjoy the property; and-so 
aras Krishnabai’s'male heirs aré concerned 
hey ar definitély “éntitled ' to occupy the 
‘sharé-allotted to ‘them and this-is All that 
was decided by the learned" Judge of first 
instance. - E BR TA, 
"Ror these reasons their Lordships think 
that thejudgmentof-the Appeal Court-was 


“wrong” and *should'-be réversed-anid’ the ` 


judgment’ ofthe Judge of first -instance 
.féstored. ~ -7 z LIMES 


CUPTHey will, therefore, humbly-advise.His 
Majeti that: this; appeal "ought -to-'be 
‘pio ved with-costs here-ànd 
“A opeal 

E Pea. 


Ft 


: "à Appeal allowed 


- "Balicitors for the Appeéllánts.—Messrs. T. - 


EC Wilson. & Eò. ^ ot | ESL 
74 € “a Fi S 

^ SolieitórS-for the Respondents.—Messrs. 

Barrow, Rogers EN evitl 573.7 220 thas 

Ea i OR ie eds a Ec 


ON ote.—AÀ8 regards gifts to unborn -persons, see 
now the Hindu Disposition of Property Act, 1916, and 
Mulla's Hindu Law, Bth Ed., p. 358, et seq.—[K--J.-R.] 
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-— 


107 1. O. 1928 
lies s 47 Sial 
-1"à ra 


“PRIVY COUNCIL. ^ 


APPEAL FROM THE BOMBAY HIGH OO0UKT, 


__ -—— - = 


Novenibér 28,1927." 
Present!-Lord” Chancellor, Lord 
Buckmaster, Lord Circon, Lord Darling .- 
“and Lord Warrington of Olyfie. ^ « 
ABDESHIE BHICAJI TAMBOLT 
Horus PLAINTIFF-CÁPFELLANT ~~ 7 
Tus AGENT, GREAT INDIAN PENIN- 
SULA RAILWAY COMPANY, BOMBAY 
^ ^ —DEFPENDANT—RESPONDENA ^ ^ 


H 
hoa 


r 
ake 


mediately on delivery and acceptance-of goods—"Wil- 


firm "was ineffective unless: it appéared on the face 
_of the docürient - that-- the 
Jeither by the sender of.the .goods himself or.by 


y> enap “ge 


wa - 


' Francey. Dutton: (1), relied on. 
“A form of ‘Risk Noté ‘Form H) approved by 
the:Governor-General in Council::under s:.72, sub- 
cs. (2); (by ofthe Railways-~Act, 1890, contained at the 
‘end of it space for the attestation of the, execution 


of the document by two witnesses: 


Held, that although attestation by. two witnesses’ 
“was contemplated ‘in- the form as approved, such 
-attestation, was not an.essential part ot thé form and 


- 


"was not a condition precedent to’ thé validity of, the 


"a, 


aute IT MS S te Be Lue 
- cer ry! 


=~ =- LA app 


m l 
- 


" Where under the express terms ofa Risk Note 
(in Forin H), tlie Railway Company was “exonerated 
from liability for loss, etc.,‘and-to goods éxcept where 
the loss was:düe to its wilful neglect; and. there 
was (in the present case) ample evidence of negli- 
&ence'on the part of the Company, it was held that 
the Company could not be made liable merely on 
this account, in the absence cf evidence or finding 
of ‘wilful neglect.’ The latter expression means that 
the act is done deliberately and intentionally and 
not by accident or inadvertence, but so, that the 
mind of'the.person who does the act goes with it: 
p: 128,c0l.1] . ; . - 


E. v. Downes (2) and R.Y. Senior (3), relied on. 


Goods delivered to the respondent Company..at 
Amalner for being carried to Bombay were, while 
ying on the station platform at Amalner gwaiting 
transport, destroyed by fire. It was found that’ the 
éspondent Company's servants had been guilty of 
16gligence; : "M m 
` Held; that the Company was"proteeted from liabil- 
ty by reason of.the Risk ‘Note (Form H),:and. as 
wilful neglect’ was negatived, it was, unnecessary 
or their Lordships to consider the. effect, of: the 
inal proviso to the Risk Note which declared (inter 


lia) that “the term ‘wilful neglect’ shall not be held. - 


o include fire.” [ibid.] - | 
`G. I. P-Railway Co. v. A. B.-Tamboli, 96 Ind, Cas. 
93,afirmed. < } 
, Appeal from 'ajudgment of the Bombay 
ligh. Court (Fawcett,.and. Madgavkar; JJ.) 
ated the 5th. October 1925,. reported as 
§ Ind. Cas. 293 reversing that of. the. Sub- 


= = -= LI i 


amber, 1922. 


rdinate.Jüáge, Dhulia, dated the I8th Sep- - 


“FAOTS.—The material facts are.given.in 
aeir Lordships’ judgment: and also in the 
idgments :of the Oourt'of Appeal, where 
he authorities. are discuséed, at’ length; 


see 96 Iud. Cas. 293; £0 Bom, 284; 28 . 


lom. L. R. 718] | < 
TheRisk Note in qiestion (Form H) is sèt 


- 


oO? oe 


E* uo. 


"T2. (Measure of the general responsibility 
of.a Railway Administration as a carrier of 
animals and goods). (1), The responsibility 
of &.Railway Administration for the loss, 


destruction or deterioration of animals or ' 
goods delivered to the Administration tó be- 


carried by Railway shall, subject tothe other 
-provisions.of this Act,ibe that of a bailee 


“under ss. 152 and 161 of the Indian Contract 


t 4 


Act, 1872. 


., (2), An-agresment purporting to limit that 
‘esponsibility shall, in so far as ‘it pürporta 
to effect such limitation, be void, unless it— 

ME | 


(a) is‘in writing signed by ‘or. oh ‘béhalt 
of the person sending. or delivering to ‘the 
Railway Administration the “animals ‘or 
_goods, and Ps 


`~ 


too 


(b) is otherwise. in a form, approved by 
4^ * 1 as ~ * a 1.4 A. is £ 
the Governor. General in Council. 


~. (8) Nothing in the Common Law .of.En g- 


Jand or in the Carriers Act, 1865, fégàrding 
the responsibility of common: carriers with 


.respeet to the carriage of animals or.goods, 
.Bhall affect the responsibility “as in this 


r 


Section defined of a Railway Adminisirü- 


tion." 


;. Messrs. Geoffrey Lawrence, K. C., ata 
“Raikes, for the Appellant. ? iar ae 


` 


for the Respondents. 
JUDGMENT. 


Lord Chanecellor.—The appellant, 
who isa commission agent. carrying on busi- 


Messrs. Stuart Bevan, K. C.atid K. Brown, 


-- = 


ss i 2 


.dotton at the, Amalner Station of the re- 


^ 
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25th February a fire broke out in some of 
these bales and, the applianees available in 
case of fire being inadequate, the greater 
part of the bales at Amalner Station, includ- 
ing the 74 bales belonging to the appellant 
were destroyed. Thereupon the appellant 
brought this suit against the respondent 
company, alleging that the destruction of 
the 74 bales was due to the negligence of 
the company’s servants, and claiming 
damages for his loss. 


The suit was tried by the Subordinate. 


Judge of Dhulia, who found ‘that the re- 
spondent company's servants had: been 
guilty of negligence, and gave judgment 
for the appellant for Rs. 10,518 as damages; 
but on appeal by the respondents to the 
‘High Court of Judicature at Bombay, that 
Court, while agreeing with the trial Judge 
astothe finding of negligence, held that 
the respondent company was protected from 
liability by a document dated the ord 
November, 1919, and referred to in the pro- 
ceedings asa "Risk Note.” The question to 
be determined on this appeal is whether the 
respondent company is so protected. 


The Risk Note was in the following 
terms:— ; 

“Whereas all consignments of goods or 
animals for which the G. I. P. Railway 
Administration quotes both owner's riek or 
special reduced ratés and Railway risk or 
ordinary rates are (unless I/we shall have 
entered into a special contract in relation to 
any particular consignment) despatched by 
me/us at my/our own risk and are charged 
for by the G.I. P Railway Administration at 
special or reduced owner's risk rates instead 
of at ordinary tariff or Railway risk-rates, 
I/we, the undersigned, in consideration of 
such consignments being charged for at the 
special reduced or owner’s risk rates, do 


hereby agree and undertake to hold the G. I. 


P. Railway Administration and all other 
Railway Administrations working in con- 
nection therewith, and also all other 
transport agents or carriers employed 
.by them respectively over whose Rail- 
ways or by or through whose transport 
agency or agencies the said gcods or 
‘animals may be carried in transit from 
Amalner Station toeKurla Station harmless 
and free from all responsibility for any loss, 
destruction or deterioration of or any 
.Qamage to all or any of such consignments 


- 
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from any cause whatever (except for the 
loss of a complete consignment or of one 


‘or more complete packages forming part of 


a consignment due either to the wilful 
neglect of the Railway Administration, or 
to theft by orto the wilful neglect of its 
servants transport agents or carriers employ- 


'ed by them) before during and after transit 


over the-said Railway or other Railway lines 


- Working in connection therewith or by any 


other transport agency or agencies employed 
by them respectively forcarriage of the whole 
or any part of the said consignmente: pro- 


-vided the term 'wilful neglect be not held 


to include fire, robbery from a running train 
or any unforeseen event or accident." 


'The note bore the signature of. Tamboli 
Brothers which is the name under which 
the appellant carries on business, and was 
witnessed by Jamsetji Tamboli and another 
person. 


On the hearing of the appeal before this 
Board, the finding of negligence, which had 


been concurred in by both the Courts in 


India, was not disputed, but it was argued 
that on several grounds the Risk Note did 
not protect the respondent compapy from 
liability. : 


First, it was said that the note did not 
comply with the requirements of s. 72 of 
the Indian Railways Act, 1890, which.re- 


quires that an agreement -purporting to 


limit the responsibility ofa Railway Admi- 
nistration for the loss, destruction or deterio- 


ration of animals or goods shall in so far 


as it purports to effect such limitation be 
void unless it (a) is in writing signed by or: 
on behalf of the person sending or deliver- 


-ingto thé Railway Administration theanimals 


or goods, and (b) is otherwise in a form 
approved by the Governor- General in Coun- 
cil. It appeared that the signture of. Tam- 
boli Brothers affixed to the Risk Note was in 


-the handwriting, not of the appellant him- 
"self, but of his nephew, Jamsetji Tamboli, 
“and it was argued that a signature in the 


name of the firm was ineffective unless it 
appeared on the face of the document, that 
the signature was affixed either by the sender 
himself or by the hand of an agent whore 
agency was dieclceed. In their Lordehips 
opinicn this objecticn has no weight. it 
was plain cn the evidence that Jameetji hed 
full &uthcrity to sign the rame of the firm, 
end if co, it was UNE ECEREATY that he ehcule 
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purport to sign it as agent. Ifauthority for 
this proposition is required, it will be 
found in the.case of France v, Dutton (1). 

It was further argued that the Risk-Note 
was void as not being in a form approved 
by the Governor General in Council. It 
was admitted that the body of the note was 
in the Form H approved by order in Coun-, 
cil; but the form so approved contains at 
the end of itspace for the attestation of the 
‘execution of the document by two witnesses, 
and it was said that as Jamsetji Tamboli, 
the first witnessattesting the Risk Note, was 
the person who executed the Risk Note in 
_the name of the firm, he was not asuitable 
witness to its execution. If it were. an 
- -essential part of the form approved by the 
Governor. General in Council that the note 
should be ‘attested by two witnesses, it 
. would, no doubt, be necessary to consider 
whether Jamsetji Tamboli could both ex- 
ecute and witness the document; but in 
their Lordships’ opinion the attestation by 
two witnesses is not part of the document 
prescribed. Para. (a) of s. 72 (2) of the 
Act of 1890, which alone deals with the 
execution of an agreementof this nature, 
does not provide that the agreement shall 
be attested; and para. (b) of the same 
sub-section, while it requires that the form 
shall be approved by the Governor- General 
in Council, does not entrust that authority 
with the duty of providing for the attesta- 
tion of the document. This being £o it can- 
not be held that attestation by two witness- 
es, although contemplated in the form as 
approved, was an essential part of the form. 
This argument, therefore, falls to the 
ground, 


But the principal argument put forward 
on behalf of the appellant was, that the 
Risk Note did not attach to the 74 kales in 
question at all, It was pointed out that tLe 
note, by the terms of the recital contained 
in it, applies to goods. despatched by the 
sender and charged for by the Railway Ad- 
ministration at reduced rates, and it was 
said that until goods had been loaded on 
wagons for transport, or at all events - until 
the Railway Company had given a receipt 
for the goods specifying that they were to 
be carried at the reduced rate, the Risk Note 
had no application tothem, and the Railway 
Company were mere ordinary bailees of the 


goods. In their Lordships’ opinion this® 


(1) (1891) 2 Q. D, 208; 60 L. J. Q. B, 488; 64 L. T. 
P3; ag W, R, 718, . " : 


-—^ 


ARDASHIR BHÍOAJI TAMBOLI v, AGANT, Gf P. RY. CO, 
‘contention cannot be supported. The ap- 


( 
BU, 


pellant, in his plaint, pleaded that the 2:0 
bales were "given in the possession of the 
defendant at the Amalner Station on the 


5th February, 1720 and 9th February, 1920 . 


respectively, for being carried to Bombay," 
and that “the defendant took them in his 
charge on or about the aforesaid dates as 
for being carried to Bombay." This plead- 
ing is fully supported by the consignment- 
notes signed by the appellant on the dates 
of the delivery of the goods, namely, on the 
5th and the 7th February; for by each of 
these consignmení-notes he requested the 


Railway Company to receive the goods 


therein described and forward them by 
goods train to Kurla. Further, the condi- 
tions endorsed on each of the consignment- 
notes provided that, when articles were 
delivered for conveyance, the responsibility 
of tbe Railway for the loss, destruetion or 
deterioration of the arctiles should be sub- 
ject to the provisions of s. 72 of the Indian 
Railways Act, 1870. In these circumstances 
it appears to their Lordships that the gcods 
were delivered to the Railway Company for 
carriage and were so accepted and that con- 
sequently the responsibility of the Railway 
Company for each parcel-of goods accrued 
forthwith on the delivery of the goods and 
the acceptance of such delivery—that is to 
say, on the 5th and 7th February— and ac- 
cordingly that the Risk Note attached to 
them immediately on such delivery and 
acceptance, Reliance was placed on the 


‘provision contained in the Risk Note which 


prevented the note from attaching if the 
sender "shall have entered into a special con» 
tract in relation to any particular consign- 
ment," and it was suggested that in view of 
this provision, which was referred to.as an 
option to the sender to enter into a special 
contract, the note did not attach until the 
goods _were actually despatched. The 


answer is that no such special contract had . 


been entered into, or indeed proposed, as to 
these particular goods, and accordingly that 
they fell under the general provisions of the 
Risk Note. This contention, therefore, also 


` fails, i 


Lastly, it was argued on behalf of the 
appellant that the loss ef the 74 bales was 
due to the wilful neglect of the Railway 
Administration er its servants, and accord- 
ingly ‘that the case fell within the express 
exception contained in the Risk Nate. Upon 
this point their Lordships find themseives 


IN 


-42$ | 
in ágreement with the opinion of Mr: Justice 
Mádgavkar, which was expressed as fol- 


lows:— 


“Theremaining question is whether any 
wilful neglect on the appellant's part was 
proved. It appears upon the evidence that 
the means of extinguishing fire were not 
Bs they ought to be in the case of a large 
cotton exporting Station such as Amalner. 
One hydrant was certainly not working and 
the water was not at sufficient pressure, 
Probably, on the wholé, this was neglect, 
but not, I think, wilful neglect within the 
. meaning of Risk Note Form H, so that the 
Company should be made liable merely on 
this account.” < 


In support of this view reference may be 
made tothecases of R. v. Downes (2) and R. 
v. Senior (3), in thelatter of which cases Lord 
Russell interpreted ‘the. expression “wilful 
neglect'" as meaning that the act is done 
deliberately “and ‘intentionally and not by 
accident or ‘inadvertence, :but so that the 
Wind of the-pérson'who does the act goes 
‘with it. In the present case there was 
‘ample evidence of neglect, but no evidence 
‘or finding of wilful:neglect; and according- 
ly-it-is‘unnecéssary to consider the effect of 
“the ‘final proviso to the:Risk Note -which 
"déclàrés that “wilful neglect” “shall not 
‘include fire, - 


-For thése reasons their ‘Lordships agree 
‘with the’ decision of the High Court of Judi- 
“eature àt Bombay, “and they willhumbly 
radvise His Majesty that this appeal fails 
^Bnd'should be dismissed with: costs, 

Ud Rs Appeal dismissed, 

‘Solicitors for the Appellant:—Messrs. 
‘Tattey & Dawe. - E "e 

“ Solicitors for the- Respondents:—Solzcitor, 
“ Índia Office. 


"P 


-— 


D. 25; 45 L. J. M. O. 8; 33 L. TT. 
978-13 Cox. €; O. Ml. " 
Q. B. 2833 68 L. J. Q. B. 175; 63 J. P. 8; 
. 79 L. T. 502; 15 T. L. R. 102; 19 Cox.-O. 
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 Note.—1. The decision ofthe Caleutta High Court 
74g 200. W. N, 685 (22-Ind, Cas, 393) that; “when 


f 


ARÒESHIR BHICAJI TAMBOLI v. AGENT, G. I; P. RY. CÓ, 


~ 63 J. P. 8 
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ihe law saya ‘signed’ it means -the writing of the 
name of the person who Signsit either by his own 
hand or by the hand of an agent who must be dis- 
closed and have authority", must now be taken to 


be overruled by the above pronouncement of the 
Judicial Committee. RENS l 


2. Théir Lordships left open the question whether 
the Risk Note (Form H) would protect the Railway 
-Company from liability for loss of goods, where. 
such loss was due to ‘fre’ caused through the ‘wilful ’ 
neglect’ of the company’s servants. A Division 
Bench of the Lahore High Court has recently answer- 
‘ed the question in the affirmative; sea:98 Ind. Cas. 329; 
7 Lah, 319; A. I. R. 1926 Lah. 341; 27 P. L. R. 507. 


.3. In construing the expression ‘wilful neglect’ 
occurring in the RiskNote, their Lordships quote 
with approval from the judgment of Lord Russell in 
R. v. Senior, (1899) 1 Q. B. 283; 68 L. J.:Q.:B.175; 

; 47 W. R. 367; 79 L. T. 562; 15 T. 

L. R. 102; 19 Cox. O. C. 219 a decision on the 
Prevention of Cruelty to Children “Act, which is 
obviously not a Statute in pari materia with the 
Railways Act. It has, however, been held in India by. 
almost all the High Courts ‘that ‘‘when.Acts arein 
part materia they may be treated as forming.a Code 
and may be read together; but when this is not S0 
the construction which has been put upon one 
cannot ‘be’relied upon as a guide'to-the: construction 
-of another”; (see inter ‘alia, 4 B. 515 (F: B.) and 22 
M. 494 ‘at pp. 502, dp See also Lord Halsbury's 
‘Laws of England, Vol. 27, pp. 198, 139.—[R-. J.R] ` 
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MADRAS HIGH COURT. 
SECoND Civin APPRAL No. 1274 or 1924. 
April 26, 1927. 

Present:—Mr. Justice Devadoss and 
Mr. Justice Jackson. 
KANDASAMI GOUNDAN, MINOR, 
. BY NEXT FRIEND AND MATERNAL 
- UNCLE LAKSHMANA GOUNDAN— 
PLAINTIFF —APPELLANT 


Versus 
MARUDACHALA GOUNDAN AND OTHERS 


—DarENPANTS —RESPONDENTS. 

Hindu Law—Joint family—Suit for partition— 
Father's debt—Son's liability—Debts not immoral’ or 
alegal—Institution of suit, effect of, on son's liability 
to pay.» - 

. Where, in a partition suit, a Hindu-son asks for 
a declaration that certain debts incurred by his 
father are not binding upon him, it is for him to 
show that those debts were incurred for illegal or 
immoral purposes and he can get relief only if he 
is able to show tliat. Otherwise the debts would be 
binding upon him. 

In such a suit, the son cannot escape liability for 
a debt which is not illegal or immoral by the mere 
fact that he has filed a suit for partition, and a mort- 
gagee-creditor who is able to obtain a personal 
decree against the father, after exhausting his remedy 
ügainst the father's share, would be entitled: to pro- 
csed against the son's share of the family property to 
the extent of the balance remaining due after execut- 
ing the decree against the father's share. 

Krishnasami Konan v. Ramasami Ayyar (1) and 
Devaguptapu Kameswaramman v. Vadaddi Venkata- 
súbba Rao (2), distinguished. , 


Second appeal against the dercee of the 
Court of the Subordinate Judge, Coimba- 
tore, in A. S. No. 56 of 1924 (A. S. No. 225 
on the file of the District Court, Coim- 
batore, preferred against that of the 
Oourt of the District Munsif, Coimbatore, 
in O. 8. No. 1418 of 1921. : 


l Mr. S. Muthiah Mudaliar, for the Appel- 
ant. . l 

Messrs. K. S. Desikan and S. Srinivasa 
Iyer, for the Respondents. 


JUDGMENT.—The only point for 
consideration in second appeal is whether 
thə direction as regards the mortgage evi- 
denced by Ex.'A is a proper direction. 
The contention of Mr. Muthiah Mudaliar 
is that after partition, a decree against 
the father cannot be executed.against the 
son's share, andhe relies on Krishnasami 
Konan v. kamasami Ayyar (1) and Deragu- 
patu kameswaramma v. Vadaddi Venkata- 


; (m M,519; 9 M, L, J, 127; 8 Ind, Deo, (Ni) 


9 


“KANDASAMÉ GOUNDAN V; MARUDAÓHALA GOUNDAN, 
'subba Rao’ (2). Those cases haye no ap- 


é 
199 


plication to the present. The present 
is one for partition. In the partition 
suit the plaintiff asks for a -declaration 
that certain.debts incurred by the father 
are not binding upon him. It is for 
him to show that those debts were 
incurred for illegal or immoral purposes 
and if he is able to show that, then he could 
get relief. Otherwise the debts would be 
binding upon him. There is a distinct 
finding by the learned Subordinate Judge 
that the debts were not'incurred for illegal 
or immoral purposés and are bindirig:on the 
son. Thedebt secured by thé mortgage is 
also one incurred not for illegal orimmoral 
purposes and is -binding upon the gon, 
That being.so, we fail to see how thé plaint- 
iff could escape liability for the debt -by.the 
mere fact that he.has filed the plaint asking 


‘for a declaration that the debts incurred by 


the father are not binding upon’ him. If 


the mortgagee is able to obtain a pérsoral 


decree against thefather after exhausting 
his remedy against the father’s share, then 
he would be entitled to go against the 
plaintiff's share of the family -property to 
the extent of the balance’ remaining due 
after executing the .decrée against ,the 
father’sshare. The direction of the lower 


‘Court is; correct. : 


We, therefore, dismiss the’ second appeal 
with -costs. | 
Y. N. Y. | qM aa 
Appeal dismissed, 
|| 


(2) 24 Ind. Cas. 474; 38M. 1120; 97 M, L.-J, i194 


) 
(1914) M. W, N, 742, 


- ^ ^ 
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"^ MADRAS HIGH COURT. 
“ CIVIL Appear No. 373 or 1924. 
, March 21,1927. | 
` Present :—Justice Sir Kumaraswami 
Sastri, KT., and Mr. Justice Ramesam. 
PARUOHURU SUDARSANA- 
CHARYULU Lzaar REPRESENTATIVE OF 
THE DECEASED PARUCHURU 4 
VENKATACHARYULU-— DEFENDANT 
; APPELLANT | 


versus 
l KOLLIMARLA SURYANARAYANA 
“AND ANOTHER— PLAINTIFFS —RESPONDENTA., 


Civil Procedure Code (Act V of 1908), s. 98—Sanction 


. order signed by sheristadar for Collector, whether valid 
_—Omission to pray for 


relief sanctioned, effect 


Where an order granting sanction to institute a 
suit under s. 93, Civil Procedure Code, purporting to 


, be passed by a Collector was signed by the sherista- 


dar fer the Collector and above the signature of the 
sheristadar the words “by order" appeared : 

. Held, that there was nothing illegal in the Collec- 
‘tor ;delegating his power to sign to his sheristadar, 
that the official act of the sheristadar must be pre- 


. sumed to have been. done properly until the con- 


trary was proved, and that the order granting sanction 


' was not invalid. [p. 131, col. 1. 


] i 
: . Somchand Bhikhabhai v. Chhagan Lal Khubchand 
(1), distinguished. 


. In dealing with cases where there is an omission 
4s regards certain reliefs which are sanctioned by 


: the Gollector or Advocate-General the test is whether 
one from - 


guch omission is a material omission 


. which it can be said that it so alters the scope or 


character of the suit thatif this matter was before. 
‘the Collector or Advocate-General when the sanction 


was given, he would in all probability not have 
sanctioned the suit in the form in which it is ulti- 
mately brought. An omission which is immaterial and 


Which would not affect the interests of the trust - 


is not sufficient to vitiate . the proceedings and 
pant filed in pursuance ofthe sanction. [p. 181, 
col. 2.) . — : NET. MD 

' The addition of a claim must be treated as a clàim 
made without sanction and as such itis liable to be 
dismissed. [ibid. 

But the merè addition of a claim will not render 
the whole suit liable to be dismissed. |p. 131, col. 
2; p. 132, col. l] 

Appeal against a decree of the Oourt 
of the Subordinate Judge, Bapatla, in O. 8. 
No. 64 of 1922. 


i Mr. K. Kameswara Rao, for the Appel- 
an 


forthe Respondents. : 


JUDGMENT.—This appeal arises out 
of a scheme which has been settled by the 
Subordinate Judge of Bapatla, with refer- 
ence to the tenfple of Sree Venugopala- 
gwami. There are several items of property 
mentioned in the plafnt. The fiuding of 
the Subordinate Judge is that the temple 


_ pwns only item No, 1 and that the.income ig 


: ought .to. have been dismissed 
. did not conform to the sanction given. 


t. < - poses. 
Sir K. V. Reddi and Mr. P. V. Rangaram,. 


: PARUOHÉRU BUDARABANAÓRAnYuLU v. KOLLIMARLA SURYANARAYANA. 107 I. O. 198... 


about Rs. -360, per annum and-that items 
Nos. 2 to 10 are the separate properties of 
the archakas, The archakas' contention was 
that even item No. 1 was à gift to them bur- 
dened with the expenses of tbe temple. The 
‘Subordinate Judge found that it was a 
gift tothe god and not to the archakas 
burdened with any trust. He. framed a 


' ^ scheme appointing trustees: Against this 


decree the appellant, one of the archakas, : 
raises certain contentions. His main grounds 
are that the suit is bad as the plaint, asat . 
present filed, does not conform to the sanc- ` 
tion given by the Collector; secondly, that 
there is no necessity for a scheme- being 
framed; and thirdly, that the amount given: 
for expenses is too small. A memorandum 
of objections has been filed by the .respond- 
ents objecting to.the judgment in so far 
as it declared that items Nos. 2 to 10 do not 
belong to the-temple and also objecting to 


. Rs. 25 a month for the archakas’ service. 


So far as item No; 1 is concerned, it is clear 


; from the inam statement’ and the register 
| that the property was treated as the pro- 


perty of the god. Thereisno suggestion 
that it was a property given to the archakas 
burdened with any trust. We think that 
the Judge was right in holding that it was 
the property of thetempleand not ofthe ` 
archakas, | 

The next 


Contention ‘is that the suit `- 
a8 it 


The sanction given is filed as Exs. B 
and B-l and the petition for sanction 


. is filed as Ex. IV.. The petition states that 


the property item No.1 whichis 30 acres 
and $0centsis in the possession of the 
archaka | Paruehuru Sudarsanacharyulu, 
that the yearly income is Rs. 488, that 
Rs. 8 4-0is paid, to the Sircar every year 
towards cess; that the total balance of this 
amount is being saved by the archaka and 
he is using the same for purchasing seri 
lands, ete., on his private account and that 
he is not using the same for the temple pur- 
The petition also refers to some 
nominal dharamakarthas of the.temple, and 
states that they. do not take any interest 
in the temple affairs, It also refers to the 
ruined nature ofthe temple premises and . 
the prayeristhat permission should be 
granted to them to filea scheme suit against 
the dharmakarthas nominally appointed for . 
the temple and the archaka. The order, 
Ex. B, is that permission unders. 93, Civil 
Procedure Code; is granted to two indivi 


a 


| | | E 
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duals mentioned therein. to filé a scheme 
suit in respect of the inam lands attached 
to the temple of Sri Vengopalaswami Varu, 
Ex. B-l, is the supplemental order which 
says. - “the petitioners are informed that all 
suit reliefs may be prayed for in their 


plaints and there is no necessity to include. 


them in orders issued from this office." 


This was in answer to the petition asking 
the Oollector to specify the reliefs which 
should be asked for in theplaint. It is argued 
that Ex. B-L is not a proper order, be- 
cause it purports to be signed only by the 
sheristadar and not by the Collector, It 
is suggested that it was the sheristadar 
who made the order and not the Oollector. 
If the order was really passed by. the 
sheristadar there can be little doubt 
that such an order is invalid. Somchand 
Bhikhabhai v. Chhagan Lal Khubchand (1) 
will be a case in point. But Ex. B-1 purports 
to be anorder passed. by Mr. Rutherford. 
All that. Ex. B-l shows is that it was 
signed by the sheristadar for Collectorand 
above the signature of the sheristadar 
appear the words “by order.” There is no 
evidence to show, that the sheristadar pass- 
ed the order without reference to the 
Collector. Having regard to the fact that 
Ex: B-l mentions the name ofthe Gollect- 
or, Mr. Rutherford, as the person who 
passed the order itis impossible to hold that 
the sheristadar passed the order suo moto 
Without reference to the Collector. Exhibit 
B-1 shows that it is signed by the sherista- 
dar under the orders of the Collector. The 
Oollector is not bound to sign every order 
tbat is issued to third persons and there is 
nothing wrongin the Oolleetor delegating his 
power of signing theorder to the sherista- 
dar, and such an official act of the sherista- 
dar is presumed to have been done pro- 
perly until. the contrary is "proved. The 
order, as it-stands, is perfectly valid. 

Lhe “more: substantial objection is that 
, the plaint does not strictly conform to the 


„order granting sanction, that the lands — 


-comprised in the plaint do not ‘cover 
- these in the petition, and that the 
. nominal trustees mentioned in the petition 
, have been omitted in the plaint. So far 
as the properties added are concerned they 
are distinct properties and as regards those 
properties the Subordinate Judge has 


dismissed the suit holding that they afe ` 
not properties which belong to the temple. . 


(1) 10 Ind, Cag, 803; 95 B, 243; 18 Bom, La Ri 207, 


As regards fhe nominal trustees mention- 


ed in-the petition itdoes not appear whọ. 
‘they are and the question is whether the 
Omission of those trustees in the plaint, is — 


fatal to the plaintiff's case. The contention 
of theappellant's Vakil is that any omis- 
sion is sufficient to invalidate the suit filed 


“in pursuance of the orderand reliance is. 


placed on Srinivasa v. Venkata (2) and 


Allabaksh Mira Mohadeen v. Sethi Chinna. ` 
- Fakruddin Sahib (3).. It seems to us that in. 
dealing ‘with cases where there is an omis- - 
sion as regards certain reliefs which are 


sanctioned the test is to be whether such 
omission is a material omission, one from 
which it can be said that it so alters the 
scope or characterof the suit that if this 
matter was: before the Collector when the 
sanction was given he would in all pro- 
bability not have sanctioned the suit in the 


form in which it is ultimately brought. . 


For example there may be cases where 
some of the main reliefs for which sanc- 
tion has been given were omitted, owing 


to collusion or fraud or other reasons and: 


such an omission is not in the .interest 
of the temple. In such cases, of course, 


there is ground for holding that a suit so ` 


framed which contains an omission so mate- 
rial that in.all probability sanction would 


“not have been given if a prayer had been 


made to the Collector or to the Advocate 


‘General to frame à scheme with only the 


prayers ultimately stated in the plaint, 
would vitiate the proceedings as not being 


in substantial compliance with the sanction 
given, . But it seems to us that there is no 
‘principle or reason in holding that any: 
omission which is immaterial and which: 


would not affect the interests of the temple 
would be sufficient to vitiate the proceed- 
ings.and the plaint filed in pursuance of 
the sanction. If Srinivasa v. Venkata 


(2) or Allabaksh Mira Mohadeen v. Sethi 
: Chinna Fakruddin Sahib (3) decided any- 


thing more than what we. stated above, 
we would respectfully express our dissent, 

As regards the addition of claims the 
position is different. The addition .of 
claim may be treated asa claim made with- 


out sanction.and as such it is liable to be. 


dismissed. There is no reason why the 
mere addition of a claim should render 


] (2) 11 M. 148; 4 Ing. Dea, (N, 8.) 108, 
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E 85 Ind. Cas. 1045; 211, W, 71; AIR, 1926 
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pe Ab ee ee "es EE T1 Ml COEM 
132 EE BALÀsoNDAhaOHAli). KANNÍIABPAOHARI. © , ; 107 1.0. 1928 . 
the-whole suit liable to be dismissed. regards 'Rs-95-"£ranted, to ‘the 'archaka as 


It cannot bé worse thán-a'édse of misjoinder salary, The memorandum’ :of objection’ 
. Where the partiés will be confined to süch: fails and‘is dismissed ‘with Costs. `. 


portion of the claim’ as is not'opén to v. Ny. Appéal and Memorandum 
objection. In the present casé tbere i8" nó AUN AD ófóbjéétions dismissed. 
such Omission as would render ‘the whole - | 
proceédings invalid. | | Ne BE : 
` The third'pointis that the schéme is quite D 
unnécessary, We'think that'Such'a'sehemé ei 


archakas have by 'along cüstom acquired : 
the positión óf' trüsteés.. But in the pre- 4 


income of he temple land of itemiNo. 1. We au aL IET E EXT zt tc e Mosi x, 
heve to note that Ipe arilakas hays igte MADRAS HIGH COURS: ay. 
remunerated for their services and the in- RDINARY URIGINAL VIVI “INO, 'O9 


1926, 
live a surplud. ónt óf which lands mee s tober tb 192! 
nid bepurebased, Werthink that the Su TANG GONDARA OE AET af ESET 
ordinate Judge was right in, holding that | YL BY NEXT FRIEND. 


"c : Kak, JG I> 


-for the aréhaka is ‘too -high having regard "-—Bvide 


AP er nod" ae Chet Mie EE ed rabo Eu a eT es a rone 
/[vepaired. The 'Subordin&te-Judge:grarits  ., Where a' member of. a'joint family executes a deed 
id e $ j PE ret of releese, the Pardon or Due it ‘was intend- 
eee n i ‘ed'to be inoperative is upon ithe person who sets u 
-incoine i& Rs. 360 .& year. If -the income ka D col I. | = MEME ja 
should be less in 2 particular year, ‘the. Where n tranedioticn: of ‘Telédse, by, 2 eee of 
"déeree provides that there'shóuld: be a.pro-  & joint family amounts, to a , partition, tae minor 
Arceo p ; p sons òf the person “executing the releasé-will’bethéld 
See ae on eases Cae ag À : r to have, been, represented. by the :father although 
-aréhaka. Sothis sum of Rs. 25'doesnot they, were not parties to the deed. ; [ibid]. .. na 
‘The widow öf á co-pàicenér Has no right’ to reside 


| .. f 22 E AP JAN ir LAK gy yy tt JT Cane Yt ERA 
4 aka, burdened: on the templeincome  in-the family housé,' which hàs'been'sold'in execution 
archaka burdened. p -of á decree irang. debts pi 135 col; 2] 

. Ramanadah v, ,Rêngammal (6)/10lloweQ.,, >; oni 
temple. If any 1épais are to be done to — Where person lends, monéy.on. mortgage to the 
the temple, we think there is nothing to manager of à joint Hindu family for discharging debts 
prevent the. trusteés from” applying to the be Dm e E Ve 

BE LUE ENS (nona B 3 e making all reasonable inquiries and being Honesty 
pubs for: donations = ee satisfied that the money was required, the, mortgage 
edo not see any reason to interiéTé ‘wit is binding on all the members of-the ‘family. [pu 134, 


-the discretion of the Subordinate Judge as col, 2 
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Tt ‘is open to the Court to make an Bdverse ‘infer- 
once against a party who wilfully suppresses ac- 
bil] of & vital ‘character and'in his possession. 
Suit by the plaintiff to setaside a sale 
held in pursuance ofa decree of Court. — 


Messrs. S; Srinivasa Raghavan and .T. 
Krishnasami Aiyar, for the Plaintiff. ` 

Messrs. N: Panchanada Aiyar and M, 
Sundara Aiyar, for the Defendants. 


JUDGMENT. —The following pedigree. 


elüdidatés the facts of the cise, " 
VEDAGIRI AOHARI, 
^ (died 1801) ^ 


nes See 
Annammal-Velayudha Subbaraya. Kandappa. 
l defendant ; i 
No. 10. 
b^ 





~ -= 


; ae [^ 
Kanniappa, Arunagiri, Ponusami Achari Munusami 
-P.,W. No 1 defendant, died 1915, Achari '- 


—Vedavali No.4 Mamed = Valli 
Ammal, | Meenakshi. — | 
E E Vedagiri "' '*' Venugopala, 

' Achari , défendant 
de£endant,No.9. ~ -N6.6" 
| . € years old), 


! — r$ — M—ÓÀ | = 
Raja Achari, Sama Achari, Balasundara, 
"defendant. defendant : “plaintiff.” 
sau No. 2. - No, 3, WA ee a 


In this suit the plaintiff asks that a sale 
held. iú ‘pursuatice‘of a decrée passed by 
‘ihis Oourt.shoüld be set aside so far as his 
interest inthe property sold 18. concéerded. 
The decree was. obtained by the.8th defend- 
nt pn. the footing of à miortdage (executed 
in his favour by Munusami Achari, Ar una- 
giri Achari (4th ‘defendanty and Vedagiri 
"Áehari (5th defendant) “At the sale “Held 
the 9th defendant purchased thé property 


Ka |i L . A [X ` X MED . Ae. 5 
in question. I must preface my judgment . 


by saying ‘that thé only question which. I 
Perm IN oi Xx. ss SA Vt. m. t T Vite le * iw “LT 6 
am asked toiry is, whether this gale" is 
bindi&g ‘upon “the plaintiff The Jih de- 
fendant ive by the-8th defendant is 
INGI Eo JRa ttl. sb." a 4 = U E Yg LE, 
contesting the suit, The other defendants 
we e Pee - ae ote 0l tk TE o mo. ^ LX LON tate ra 
‘either donot appear to defend thé action 
or side with thé plaintiff." — ^" ^"^ 
~" The principal point raised in the case 
is, that Kanniappa, the father of the plaint- 
1j separated from the family after exe- 
cuting a release deed dated 12th February, 
“1912, aad that the result of that ‘transag- 
' bion was,that the entire branch of Kangi- 


BALASUNDARAGHARI D, KANNTIAPPAOHARI, 


ry yp 

appa including, his sons became severod 
from the rest of the family which “cone 
tinued: to be joint. It follows from this 
contention that the plaintiff had no inter» 
est in the property mortgaged or sub- 
sequently. sold. If 1 accept this argument: 
the plaintiff is bound to fail. 


It is urged for the plaintiff that the 
reléase deéd was a sham and that his 
father nevertheless continued to be a 
member of fhe joint family. In the al- 
ternative, itis contendéd for-him that in 
any évent the reléase did not and could 
not affect the sons of ‘Kanniappa and that 
the lattér continued” to be members of the 
joing family although their father severed 


L 


‘to. deceive the publicand not to separate 
-Kanniappa. 
let .us 


-— o 


be deeméd to have renounced 

in favour ol the next eldest 
member. Let me state the rule which 
Il wish to apply, in the form of an illustra- 
tion, If A has.two younger brothers B 
and C, A certainly can renounce his right 
to manage in favour of Band A's minor 
sons willbe bound by that act and they 
cannot be heard to say that B. is not 
thereafter .the manager. The purpose of 
ihe deed ob. thé plaintifs, showing was 
«to deceive the public into. thinking that 
Kanniappa did not continue a member of 
the cojparcenary. He could not, consistent 
with the deed, profess to.act as manager, 
for, that would beto defeat the very object 
of the transaction. It, therefore, seems to 
me that the managémené in 1921 devolved 
upon the junior member Arunagiri and, 
as L-pave shown, hê. was one ofthe execut- 
© ats of the mortgage, which cannot, there- 
fore, be impeuched on the ground that the 
‘executante had no authority. Then remaing 


he must . 
‘that, right 


4 
+ 


us 


the “question, was the mortgage executed 


that'thé monies were borrowed for family 
The facts are these, 

e family wag conducting a carriage 
A some money was 
Tequired for the business. Arunagiri and 
borrowed Rs. 1,000 from Raju 

Ohetty and executed in his favour a pro- 
missory note and deposited with him title 
deeds of the guit property by way of an 
equitable mortgage, "The family required 
further sums of money, Raju Chetty was 
‘unable to advance the same and a request 
was then made to the Sth defendant, a 
medical Practitioner, to lend the sum, He 
thereupon lent Rs. 3,000 out of which 
Rs. 1,210 was paid of to Raju Chetty: 
The balance of Rs. 1,720 was required for 
the business. The 8th defendant has de- 
‘posed that allthe three executanis repre- 
sented to him that the concern was in 
"urgent need of funds. They told him 
that there were old carriages and that if 
they were repaired they could be sold and 
money realised. It is significant -that at 
that time these three execu tants were alone 
attending to the business, Kanniappa, the 
evidence has clearly shown, was then con- 
‘ducting a different business. His gong 
were taking no interest in the concern. 
The only members, therefore, who were 
ina position 
were the three executants and it was the 
that stated to the 8th defendant that the 
money was 
business. The account books of the busi- 
ness if produced 
the money was utilized for it or not. Some 
members ofthis family muet be in pos- 


Why have 
they been withheld from the Court? De- 


have not chosen to 


1 
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satisfied that the money was required, 

Though this would be sufficient to support 
the mortgage, I am prepared to go further 
and hold that the money was actually 
required fora family purpose, The per- 
sons within whose knowledge these- facts 
are, are defendants Nos. 4 and 5 and they 
have.not been examined on the plaintiff's 
side, The books of the concern have been 
withheld. From these facts I must infer 
that the business really required the 


. money and that it was even utilized for it. 


The 8th and the 9th defendants are 
strangers to the family and they have 
placed before the Court such evidence ag 
is available. The best evidence has been 
withheld by the plaintiff and the other 
members of his family. In Murugesam 
Pillai v. Manickavasaka Desika Gnana ` 
Sambanda Pandara Sannadhi (D theJudicial 
Committee made an inference in similar 
circumstances against the party who 
wilfully suppressed the accounts. Then 
there are two other sums that were borrow- 
ed; first, Rs. 1,000 on a promissory note 
dated 26th September, 192). 7; is not 
denied that two marriages were at that 
time performed in the family and there: 
is nothing to suggest that the amount 
borrowed was excessive. Secondly, on the 
sth of July, 1922, another sum of Re, -200 
was borrowed on a promissory note and on 
the evidence that borrowing also was for 
a family necessity as some dowry had to 
be given toa girl of the family. These 
3,000, Rs.. 1,000 
and Rs. 200), on which the previous snit 
was based which Ied to the passing of the 
mortgage decree and the .8ale.. I am of 
the opinion that all the 


defend the action though in all probabili- 
ty they are behind the scenes helping the 
inti they not gone into 


am prepared to act . 
“on the evidence ofthe 8th defendant and 


-have not the slightest doubt that the 
representation was made aa stated by him. 
What further exfquiry was then called for ? 

‘ Ordinarily it will be futile in the case of 
a trade to make enquiries regarding it of 
strangers. In the very nature of things 
such enquiries would yield no useful result, 
‘In my opinion, the 8th- déféridarit' made 
all reasonable enquiries and wag honestly 


On this finding alone the plaintiff's suit 
may be dismissed. "ED | 
But was therelease déed à sham? The 
evidence of the 8th defendant - and. of 
Loganatha Mudaliar is: clearly to the-effeet 
that subsequent to this deed, the Ist de- 
_fendant was not living in the. family house 
but at No. 5 Bungalow Street.” The eyi- 
dence also -points to. the fact that the Ist 
(1) 39 Ind. Cas. 659; 40 M. 402; 21 ^w. L. T. 288; 32 
- Mb, 4. 969; 16 A-L: 5-281; 1 P, L W. 457. 5 L: W. 
759; 21 0. WN. 761; 19 Bom: L. R. 456: 25 0, T J. 
$89; (1917) M. W, N, 487; 441, A, 98 (P. QJ, 
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defendant wasconduoting an independent 
carriage factory while the old concern 
was being conducted by the other members 
of the family, It must then be remem- 
bered that Kanniappa was not in 1912 a 
young man who had just come of age 
but was ao experienced and elderly man of 
the age of 43. The onus is upon the 
plaintiff to show that the release was intende 
ed to be inoperative and he has signally 
failed to do so. There is no doubt, there- 
fore, that Kanniappa ceased after this 
transaction to be a member of the family. 
It is a more difficult question to decide— 
Did Kanniappa alone separate from the 
family or did he in executing the deed 


represent also his sons who were then 
minors? In the view I am taking ofthe 


case, it is unnecessary to decide this 
question. It is truethat what is termed 
u release deed may in effect be a partition 
deed. Umed Babar v. Khushalbhai (2) and 
Ramdas v. Chabildas (3). If the transac- 
tion amounts to a partition, it is equally 
true that although the minor sons may 
not be parties to the deed,they will be 
nevertheless represented by the father, 
whose act is ordinarily binding. upon them, 
Turning to facts, there are indications 
to show thatthe parties at any rate be- 
lieved that the entire branch became 
severed. It is said for the plaintiff that 
neither Kanniappa nor his adult sons took 
any part in thetransaction I have set 
forth above of 1919 and of 1921, The title 

deeds were allowed to bein the possession 
` of the other members and on the plaintiff's 
own showing, no member of his branch 
took the slightest interest in the concerns 
of the family. Further more, the sons 
of Kanniappa were trained as silversmiths 
whereas every other member was attend- 
ing to carriage factory.. But, as I have 
said, I do not propose to decide the ques- 
tion whether Kanniappa’s sons became 
separated or not. Granting then that they 
continued to be joint, they were fully 
represented in the transactions by their 
uncles Arunagiri and Munusami. The 
former, as I have said; was constituted 
the managér and every member would 
. be bound by his acts done in that capaci- 
ty. What, then, is there to show that the 
interest of Kanniappa's sons (granting they 
had an interest) was not intended to be 
bound by theacts ofthe manager. He was 


(2) 2 Ind. Cas. 426; 11 Bom. L. R. 396. uu 
* (8) 7 Ind, Cas. 134; 12 Bom. L. R, 621, 
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135: 
aampatent to mortgage their interest, he 
purported to mortgage the whole property 
and there is nothing in the deed to repel 
the natural inference that what wasintend- 
ed to be conveyed was the entire property, 
Sankaranarayanam Pillai v. Rajamani (4) 


.and Unnamali Ammal v, Abhoy Chetty (5) are 
„directly in point.. The recital in the mort- 


gage-deed “there are noheirsto the aforesaid 


house other than ourselves " does not show 


that the rightof the sons of Kanniappa 
was denied; even ifit>was, the statement 
may be treated, in the circumstances, as 
surplusage. In this connection, the question 
may be asked, if the 5th defendant exe- 
cuted the mortgage, why did not the 2nd 
defendant who was also an adult join in 
this execution. The answer is ‘twofold. 
In the first place the 5th defendant might 
be older than the 2nd and--no evidence on 
this. point has been adduced by the plaint-: 
iff. Secondly the 5th defendant was ac- 
tually . conducting the carriage factory, 
whereas the 2nd did not interest himself 
in it at all. I have, therefore, come to 
the conclusion that even on the assumption 
that the plaintiff and his brothers continue 
to remain members of the family, the 


transactions are binding upon them. 


On behalf ofthe 10th defendant, it is 
urged that she as a widow ofa co-parcener. 
has aright to reside inthe house in question: 
(the same being the family house) and that I 
must make a declaration to that effect. The 
debts which led to the Court sale are 
family debts and. they are, therefore, 
binding upon her and I am unable to con-- 
ceive how such a right can be claimed. 
If authority is’ needed, Ramanadan v. 
Rangammal (6) covers the point. - 
In the result, the plaintiff's suitis dis 
missed and I direct him to pay .under 
O. XXXIII, r. 11, the costs of the Govern- 
ment. He shall also pay the costs of the. 
8th and the 9th defendants (one set.) 
VN. V. l Suit dismissed. 


A. N. A. d E 
(4) 83 Ind. Oas. 196; 47 M. 462; 46 M. L. J. 314; 
34 M, L. T 152; A. I. R. 1924 Mad. 550; 20 L.W. 


357. o. 

(5) 92 Ind. Oas. 524; 50 M. L. J. 172; 23 L, Wi 
168. : | | 

(6) 12 M. 260 4 Ind. Dec. (N. 8.) 531.(F, BJ). ` 
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OIviL MISOELLAN koUS ABPEAL No. 183 
^or 1925. ^ ^- 
CONVERTED. AB “APPEAL, No, 225 OF 1927. i 
i “July 29, 1927. 
Present: — Mr: Justices Ramesam and 
; Mr, MI ustice’ Cornish. 
THE ‘BOARD or CONTROL 
Sri THYAGARAJA SWAMI 
DEVASTHANAM, TIRUVALUR 
REPRESEN PED BY ITS PRESIDENT’ 
‘8: A.B; R. M. RAMANATHAM. | 
'OHETTIAR-—PzTITIONER— 
 PiàiwTIRP-- APPELLANT | 
07 veriis C 
BALAJEE AMMAL AND OTHERS 
—DEFRNpANTS ‘Nos. “6, 19, 15 AND 17 


RESPONDENTS. ` i 

Civil Procedure Code (Act V- of 1908), ss. 47, 92— 
Public irüst—Scheme decree—Directions’ to defendant 
to ~ perform. particular acts, whether executable— 
Appealability: of. decree—Conversion of execution 
application into suit. 

It cannot be laid down as a general rule that all 
scheme ‘decrees under s. 92 of ‘the: Civil -Procedure 


Code are always declaratory and can never be exe-. 


cutable. The question whether a decree framing a 


gcherie | is executable’ or not depénds on the language. 


arid ^on the's scope of the décree or of that particular 
part ofthe decree in respect: of which: the -question 
arises. Such.a decree may in part be declaratory 
and in part directory. [p. 140, col. 2.] 

Directions in such A dedreg to the defendant to 
perform: ‘some duty, ° such aa the payment of monéy, 
either at & point. of time or periodically, or to present 
&. proper budget at 
particular payments of money to the treasurer 
-are m intended to be enforced in execution. [p. 
139; cols. I EQ 

(Where an application for enforcing the duties 
imposed :by.a scheme decree was disposed of -by,the 
trial Court in execution proceedings and one of the 


parties, preferred" an appeal from the order of the. 


, trial Court? 


Held, that éven assuming that the mattér could 
not be 'disposéd of on an’ application for execution, it 
. Was open to the High Court to treat the application 
asa suit under s. 47 (2), Civil Procedure Code; subject 
to any question of jurisdiction or limitation and 
' to entertain. 16 Appeal: a n ‘appeal from" g decrég'i in 
such a suit. “[p.-139 2.] "e 

Do'moüanbhat v. Bana (7) and Prayag.Doss Ji 
€ Y. Tirumala Srirangacharlavary (10), relied 


K devat Jeranchod Bhogilal v. Dakore_ Temple Com-. 


mittee (0), explained. 


e ‘Appeal against on order of the Court. 


of the Subordinate Judge, Tiruvalur, dated 
the 10th October, 1924, and passed in E. 
P. R. No. 43 of 1924, in O. 8. No. 125 of 
. 1921, on the file of the Court of the Sub- 
ordinate Jud ge of Neg&patam. 

Messrs. S. Varadachari and A. Swami- 
"nadha Aiyar,for the Appellant. . 


Messrs. P, N. Marthandam PU K. S, 
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Champagesa Aiyangar and A. Ganesa Alan" 
. for the Respondents. . 


J UDGMENT. 
Ramesam, J.—This “is „an appeal’ Ss 
against the order of ‘the Sub: Court of 
'l'iruvalut passed on a. petition by the Pre- 


.,Bident' of thé Board of Control of: Sri: 


Thyagaraja Swami Devasthanam of Tiri- 
valur. The Board of Control was appointed. ` 
in pursuarice. of the scheme framed by this | 
Coüit in A. S. No. 136 of 1920, on appeal: 
from O. 8. No: 52,0f 1913, ‘Tent porary’ Sub- 
Court, Tanjore. a 

A preliminary. objection has been taken 
by the ‘respondents. that’ no appeal liés. : 
The scheme framed" ‘by the High Court 
contains’ a clause’ (cl. 27) that any of the’ 
parties” or thé Board of Control asa ‘body 
or the Advocate Genéral aré at liberty to 
apply tothe Court for any modification * 
of ihe scheme. But the present applica- 
tion is not an application for any modifi- ' 


‘cation , of the scheme and. does not “come” 


under -this ‘clause. Īn the present applica- 
tion the President of the Board, of Control 
cómpláins ` that some. of ‘the Kattalaidars - 
would not send: ‘complete budgets of their- 
rëceipts and ‘expenditure nor’ would deli- 
ver the cash in their hands to the treasurer 
as provided by els.8 and 13 of the scheme 
and thé President applies to the Court’ for. 
gétting the clause enforced, by attachment’: 
of thé properties or by deténtion of the: 
recalcitrant’ defendants. The Subordinate: 
Judge has not given the relief” sought by 
the ‘petitioner. Hence this appeal. 

“The respondents i in support of their pre- 
liminary objection rely on the following 
Sevak Jeranchod Bhogilal v. Dakore 
Témple Conimiitee (1), Runganatha Thatha- 
chariar v. 'Krishnaswami Thathachariar 
(2), Bava C. eun Muüdaliar v. Maha- 
deya lyer ( 3), Sivan Pillai v. Ye. kateswara- 
Iyer (4), Abdul Hakim’ Baig v. Mahomed 
Burrammuddin | (5) and Ryali Brahmayya 

Venkatasurya Narayanamurthy ‘(6). 


“(19 87 Ind. Cas. 313; 49 M. L. J. 25; 23 A. L.J. 
555: A. EL 1995 P. C. 155; L. R. GA: (P. C.) 117; 
(1925) M N. 474; 2 O. W. N. 535; 41 C. L. J. 
628; A 246; 27 Bom. L. R. 872; '30 0. W: N. 
459 (P: 'O.). 

' (2) 75 Ind. Cas. 189; 47-M..139; 18IL. W. 237; (1923) 
M. W. N..664; A. I. R. 1924 Mad. 369. 

(3). 91 Ind. ‘Cas. 794; A. I. R. 1926 Mad. 659. 

(4) $2"Ind. Oas. 556; 22 L. W. 796; A. I. R. 1926 
Mad. 130. `- 

- (5) 95-Ind. Cas. 720; 49 M. 580; (1926) M W. N. 226; 
R. 1926 Mad. 559. : 
O S E Ind. Càs. 595. 50 M. b J. 409; “AY I. R 1926 
Ma 
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Most ofthe decisions ofthe High. Court 
rely on the first of the above: decisions 
which is a decision of the ‘Privy 
Council. Mr: Varadachariar who appears 
for the appellant while conceding that 
most of these ‘other decisions 
correctly decided attackedthe correctness 
of the reasoning in the judgment, especial- 
ly the inference soughtto be drawn from 
the Privy Council decision. It becomes, 


therefore, necessary, to examine what was. 
exactly decided’ by the Privy Council and: 


how far the decision supports the-inference 
sought to be drawn from itby Judges of 
this. Court. In that óéase there was a 
scheme framed'by the Privy Council. ` The 
scheme provided for the appointment of 


&'templé committee and empowered the 


committee to make. rules. There is also a 
provision for the rules being sanctioned 
or modified by the District Court. There 
is another clause for the alteration of the 
scheme by the -High Court. of Bombay. 
The committee made the rules and the rules 
were submitted to the District Gourt for 


sanction and the District Judge modified 
the rules. There wasan appeal to the. 
High Court undér s. 47, Civil Procedure: 


Oode, againat the order of the District 
Judge. There was also an independent 


. application to the High Court for the al- 


teration of the scheme. But no orders 
were passed an this application. 
Court, on appeal from the District Court, 
modified the order of the District Judge. 
But the Privy Council held that no appeal 
lay to the High Court under s. 47; Civil 
Procedure Code, and it should have been 
rejected. -They pointed out that the High 
Court might have exercised- the power 
conferred on it by the claüse which enabl- 
ed it to modify the scheme. -The Privy 
Oouneil did not say that if the High Court. 
exercised such power that would not have 
been in execution and no- appeal lay 
against it. They expressed no opinion on 
the matter. Alltbat they decided was that 
the order of the District Judge modifying 
the rules made by the Committee was not 
an order in execution. So far as the al- 
teràtion of the rules is concerned it cannot 
be said that anything was sought to be 
enforced by one party as judgment-credi- 
tor against another part as judgment debtor 
who. is undersome obligation and it can- 
ot be said that there was any question in 
ution between the two parties.. Under 


«heme of the Privy Council the rules 
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must be pliced.before the District -Court- 
for its sanction aud the District Oourt has 
power suo.moto tosanction or alter the 


. rules. It is, therefore, doubtful whether `’ 


the decision ofthe Privy "Council applies 
to a case where one party who is conferred 


,,& certain right by the scheme seeks to 


enforce the right against some other who 


“is under a corresponding obligation and 


for this purpose goes tò Qourt. It cannot 
be said that the Privy Council decided 
that such a matter is not a matter in éx- 
ecution between the parties. © ~~ ^" - 
The. next casein the order of the date. 
is Ruuganatha Thathachariar v. Krishna’ 
smami Thathachariar (2), The learned 
Judges who decided that. cdse seem to 
think that when a scheme was askéd and 
the scheme was framed there was nothing 
more. to be done in thé suit and’ nothing 
to be executed ; but it seems to mé that, 
whatever might have been. asked, where ` 
the decree. gives something more and pro- 
vides for the carrying owt of thé “earlier 
part of the decree, it may “be said to' be 
executable, It ie more a question of the 
interpretation of the terms of the decree 
and there cannot be any: general rüle. It 
is true that ascheme decree, in ‘general, by 
its very naturé is a declaratory’ décree. 
But it is possible that some particular’ pro- 
visions provide for enforcement’ of ' parts 
of theschéme. I do not see any reason 
why such ‘portions of a scheme decree may 
not be regarded as executable. The deci- 
sion in Damodarbhat v. Bhogilal (7) is such 
a case. The grounds on‘ which that deci- 
sion was to be distinguished by Oldfield, 
J., seem tome untenable. In that ease 
there was a prayer to take past accounts, 
but in the final decree there was a direc- 
tion to keep accounts for the future, that 
is fromthe date of the decree and to 
submit them annually to the District 
Court and it was this’ provision that was 
sought to-be enforcedin Court. The High 
Court held thatan appeal lay and.that it was 
a question in execution. Oldfield, F., observ- 
ed that asthe taking of accounts wasa relief 
asked for specially inthe suit and granted 
independently of the framing of the scheme, 
that decision may be distinguished on this 
ground ; but the taking ¢f accounts prayed 
for in the plaint related to past accounts 


whereas thedecre6-related to the keeping 


of future accounts—accounts after the 
(7) 24 B. 45; 1 Bom. L. R, 509; 12 Ind, Dec. (x. s.) 
a 


NAR : 
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date of the decree. Again Oldfield, J., 
seems to think that ifthere wasa provi- 
Bion in the scheme for the enforcement of 
its other provisions, then it may be en- 
‘forced in execution. It is not always that 
decrees of Courts, even where executable 
actually provide for their being enforced 
in execution. Where a decree directa the 
defendant to pay some money to the plaint- 
if, it is executable from its very nature 
and one does not expect a provision in the 
decree thatit shall be enforced iu execu- 
tion. That may be so ina plain case, 
and it may bs that in ambiguous cases 
a provision ‘of the kind removes the ambi- 
gaity and solves the difficulty. When 
there is no such provision it is a 
diffiault matter to decide whether a 
particular clause in a scheme is execut- 
able ornot. Anyhow itis not clear to me 
that the decision in Damodarbhat v. Bhogilal 
(1), is wrongly decided, nor does it seem 
to me that the consideration that the decree 
will have to be kept up in perpetuity for 
the purpose of execution bas much bearing 
on thé matter. A decree awarding mainte- 
nance to widow annually may be: executable 
for nearly 100 years. A decree giving an 
injunction in respect of a lease for 999 


years may be executable for a very long. 


period. The other alternative remedy which 
is suggested in most of the decisions isthat 
a party seeking relief must seek his relief 
by way ofa suit. Some cases say that it is 
& suit under s. 92, Civil Procedure ` Code. 
But where asuit under s. 92 has already 
been filed anda scheme framed and the 
only object is to carry out the provisions 


of the scheme, it does not seem to me. 


that this new suit should bea suit under 
s. 92 unless it is said that the new suit 
must always be for the removal of a trustee 
for disobedience and cannot seek for the 
enforcement of the provisions of the scheme 
in any way. Ido not understand the de- 
fendants to contend for this. The incon- 
venience of driving a party like the Board 
of Controlin this case to a suit for every 
breach on the part of the trustees is obvious, 
But the whole matter is not free from 
difficulty. Probably, if the question of 
principle is once ,decided further ‘trouble 
on the partof the Kattalaidars need not be 
apprehended, $ | "E 

“Tho next case is Bava C. Vythelinga 
Mudaliar v. Mahádeva Iyer (3. This -was 
in. connection with the same temple. The 
petition there was to cancel the appoint- 
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ment of a superintendent by the trustees 
and for the appointment of a new person 


t 


In that case there was no- 


by the Court. 
In fact it was fouńd by 


thing to execute. 


the High Court ] no 
authorise the action of the Subordinate 


Judge andno appeal lay to this Court. 


.'The High Court set aside the order of the, 


Judge exercising their power 
of revision. There was a contention in that 
case that an appeal lay. The learned 
Judgesrelied on Runganatha Thathachariar 
v. Krishnaswami Thathachariar (2). It 


Subordinate 


seems to me that that wasa case in which . 


there was nothing in execution and I agree 
with the decision that no appeal lay. It 
was unnecessary to rely on funganatha 
Thathachariar v. Krishnaswami Thatha- 
chariar (2). "M 

The next case is Sivan Pillai v. Venka- 
teswara Iyer (4). 
sought was the removal of a trustee. It 
may be that so far as the removal of a 
trustee is concerned, the only remedy is 


a regular guit and cannot be done under. 


the scheme. "Anyhow, certainly itis not 
a matter for execution because ‘it cannot 
be said that any provision of the scheme 
was being executed. I entirely agree with 
the decision that no appeal lay, 
not able to agree with the remark at page 
798* of Spencer, J: ; | 
“In the light of the recent Privy Council 
decision in Sevak Jeranchod Bhogilal v. 


that the scheme did not . 


In that ease the remedy , 


but I am 


Dakere Temple Committee (1) and the deci- - 


sions of this High Cours in Loka Sikhamant 
Mudaliar v. Thiagaraya . Chettiar (8) and 
Runganatha Thathachariar v. Krishnaswamà 
Thathachariar (2), I am of opinion that an 
appeal will not lie against the order made 
by a Court exercising a power given to it 
by a provision in the scheme and that such 
an order is not an order madein execution. 

As Ihave already observed there is no 
general decision by the Privy Council that 
an order made uader the scheme is not an 
order in execution. It 1s unnecessary in 
that case to rely on the decision of the 
Privy Council or Runganatha Thathachariar 
v. Krishnaswami Thathacharvar (2). 

The next decision is Majett Antayya v. 
Lingambhotla Venkataramagya (9). in that 
case there was an applieation. by the 
Archakas to get their salaries and also a 


` (8) 95 Ind. Cas. 5; (1926) M. W., N.. 289; A. L R. 1926 


Mad. 655. | | 
(3).38 Ind. Cas. 415; 5 L, W. 596 (1917) M. W. N. 420, 
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Bum of money. Neitherthe judgment nor 
the printed papers show what the exact 
terms of the scheme were. We agree with 
the observation in the case (hat a scheme 
guit generally may be regarded as declara- 
tory. But it does not follow that there 
may not be some particular provisions in 
the decree framing the scheme which are 
capable of execution. , That case certainly 
is rightly decided, but I donot see how 
it helps us. An Archaka is entitled to 
his salary by reason of his position as 
Archaka and a suit for his salary is like 
any other suit where some money is due 
from one person to another andit cannot 
be said that such a suit is for carrying out 
of provisions of the scheme. That suit 
was not obviously for the carrying out of 
any provision in the scheme and, there- 
' fore, there was no appeal and the order 
of the lower Court was set aside in revi- 
sion. In Ryali Brahmayya v. Venkata- 
surya Narayanamurthy (6) also the suit 
was for the salaries of the Archakas, I 
entirely ‘agree with the decision. But I 
cannot agree withthe remark in the judg- 
ment that a general clause in the scheme 
providing for application to the Court with 
regard to the scheme is ultra vires. A 
different view was taken by Oldfield, and 
Venkatasubba Rao, JJ. in Runganatha 
Thathachariar v. Krishnaswami Thatha- 
chariar (2) already mentioned. Ifthe relief 
sought for is the removal of a trustee it 
may be ultra vires but if it is for the 
carrying out ofthe details of the scheme, 
i& cannot be opposed to s. 92 and I do 
not see any reason why such a thing 
should not be enforced in execution. The 
case itself is, ofcoursa correctly decided, 
but I doubt if the remark that there can 
be no provision in the scheme providing 
for execution of some clause is correct. 

. The next decision is Abdul Hakin Baig 
v. Mahomed Burrammuddin (5). This also 
relates to the removal of a trustee and it 
may be, that the caluse in the scheme pro- 
viding for the removal of a trustee by way 
of execütion is ultra vires It is unneces- 
sary to discuss this case any further. 

. The result of the above discussion is 
that, while I think thatall the cases have 
been correctly’ decided on the actual facts, 
I am unable to agree with some of the 
observations made in them. I do not see 
any reason why there may not be some 
clause in thescheme.which amounts tọ a 
direction to the defendants to perform 
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some duty, such as the payment of money 
either at & point of time or periodically, and 
why such & direction should not be exe- 
cutable. Whether it is executable or not 
depends on the intention ofthe decree, 
While generally. & scheme deeree may be 
declaratory specific parts thereof may con- 
template execution. Ib is unnecessary to ex- 
pressly provide for the enforcement of such 
aclause by execution. Though where there 
isan express provision to that effect it makes 
matters clear, and such a provision except 
as to the removal of atrustee is not ultra 
vires. In the case of the removal ofa trus- 
tee it may be that the only remedy is by a 
suit under s, 92. In the present.case it 
may be said that the presentation of a pro» 
per budget and payment of the monies ta 
the treasurer are matters intended to be en- 
forced in execution. I do not see how the 
payment of monies to the treasurer is differ- 
ent from a maintenance decree. 

But assuming that there is some doubt as 
to the intention of the schemeand that a suit 
is the proper remedy, it is clear that the suit 
is not a suit under s. 92 and does not require 
any sanction. The second clause of s. 47, 
Civil Procedure Code, provides that the 
Court can convert a petition into a suit and 
a suit into a petition subject to any ques- 
tion of jurisdiction or limitation. In this 
ease there is no question of jurisdiction or. 
limitation. The policy of the Legislature in, 


‘enacting that clause was to avoid all teeh- 


nicalities and to enable Courts to get at the 
root.of the matterin dispute between the 
parties. In none of the cases cited was reli- 
ance placed on this 8. 47. Nor could it be 
on the facts of these cases. In the present 
ease I think that the petition of the Pre- 
gident of the Board of Control may be con- . 
verted into a suit under the said clause and 
as the matter is incapable of valuation the 
petitioner will pay a Court-fee of Rs. 100 in 
the Court below and in the. appeal before 
us, If the petition is regarded as a suit there 
is no.objection to the appeal before us. I, 
therefore, proceed to consider the merits of 
the case. 4 

On the merits the respondents contend 
that all that was intended by the scheme‘as 
to the Kattalaidars was that their budget 
ghould deal only with such portions of their 
duties as related to* the temple proper or 
Y hat is called pagoda service, and: that, as 
to the other duties they need not submit the 
büdget to the Board of Control, nor need 
they pay the monies relating to such other 
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duties to the treasurer. I have not the 
Binállest hesitation in rejecting this conten- 
tion. The judgment inthe main appeal is: 
nów reported a8 Manicka Vachaka ‘Desika 
Gyana Sambanda.Pandara  Sánnadhi. v. 
Vaithilinga Mudaliar/10). Whilein the judg- 
ment, Spencer, J.,.and myself were.anxious 
to support thé: independence ofthe Kattal- 
aidàrs and not destroy their individuality 
a3 the Subordinate Judge, did, we were also. 
anxious to point out’ that all the duties ‘of 
the Kattalaidars were duties either directly: 
or indirectly connected with the temple for 
instance in thé case.of Annadanam Kattalai 
thoügh the 5th duty namely pagoda service: 
rélates to.the. temple and others such as. 
sheltering” the’ travellérs, distribution of 
food and keeping of water pandals, lights,- 
ete., do not directly relate to the temple, in 
theory all these’ duties are also: indirectly 
connected: with the temple. The person who 
endowed the property to the Kattalai.was 
thinking of providing for the charities.to be 
carried on. in‘the namé of Thiagarajaswami 
so that the particular idol may be glorified. 
The recipiénts-of'the.shelter for travellers 
and the supply of food and water extol:the 
charity as‘one of Thiagarajaswami and in: 
that way they are all charities. of Thi&gà- 
rajaswami..: It is.true.that we. said that the, 
income of the Kattalais. did not. belong’ to 
the idol. -But in their expenditure the:idol 
was intérested and in that way.they are all 
sidéwments: .coinectéd : withthe temple 
and‘in.that: sense all the incomes of. all of 
the Kattalais are. funds.of the Devasthnam,. 
and ‘this. was all that was meant bythe use: 
òf- thë words funds of the Devasthanam’ in 
the other clausês of the scheme, such: as for 
example cl 16. That this is our intention. 
iš- clear from para. 33: which provides. 
that the trustees of the respective Kattalais 
sliall hañd over all the cash prócéeds to 
the Tréasurer.* Similarly, budgets. that 
relate fo the expenditure and income of 
Kattaláis must show details of all.the ex- 
penditure whether directly connected with 
the temple or not but in theory redounding 
ta the glory of the Swami. I am, therefore, of 
opinion that the order of the Subordinate 
Jiidgeis incorrect and that the respondents 
-should submit complete budgets relating.to 
all the expenses and pay allthe monies: to 
the Treasurer and get back the amounts 
form the Treasurer ag expences are being 
iücurred. - ; hi x 
| (10) 74 Ind. Cas. 115; 18 L,W .247; A. I R. 1924-Mad 
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It is said that in the case of the -Palayes. 
_Kattalai which related to’ the. feeding of, 
Brahmins eyery day it_js.inconvensent to, 
get money every day. W.e.néver said. that. 
the money should be taken every day.. 
Money may be drawn. from the. Treasurer: 
once-a fortnight or. a- month or in some 
other way as the Board of Control and the. 


E A oo - a ah slu is 
. Kattalaidar may. agree. There is nothing. 


in the scheme. precluding such an arrange. 
ment: between the parties,-but: it. is; clear. 
thatall the income must be, handed. ‘over 
to:the Treasurer and afterwards taken. back: 
as occasions arise.’ ‘The. contention raised 
on behalf of the Ardhajama Kattalai that. 
subject to certain duties,in.connection with, 
the.temple the endowments.are to-bé .treaf-: 
ed.as the property of the Kattalaidar Gomes, 
too late. The whole suit proceeded on the; 
footing thatall. the Kattalaisareappendages, 
to the temple. They: are independent only.’ 
in the sense’ that..the- individuality of the, 
trustees should be.kept up and: each Kat- 
talaidaris asaparate trustee, bak there is. 
no question of private ownership. Jt was. 
never argued in. the main. case. and the. 
Subordinate; Judge who, tried the suit. 
decided against the Ardhsjdma -Kattar: 
laidar. ` Itis toonate torepeatitnow. 7^ 
- We allow:the appeal and” reyersing: the: 
order ot the 'Subórdinate Judgedirect-that) 
the. reSpondents should submit complete 
budgets of their receipts and expenditure, . 
and also deliver all the income to thé. . 
Treasurer. ‘The ‘respondents. willpay.the;. - 
Gosts of the appellant both here.and in the: 
"Court belów including. thé Court-fees now: 
directed to bé paid by-the appellant. ..: 
“The appellant will psy ihe -Court-fees: , 
within a fortnight. di 2 EG E 
“Cornish, J.—l agree, and will. add. a, 
few words only on the point whether the 
decrée.is executable. i NC 
"Itappears to me that the question whe- 
ther a decree framing a écheme for à cbarit- 
able.trust isexecutable or. not must dépend 
on the language and on thescope of ihe 


< n um "EXIT 
decree or of that particular part of. the 
-decree:in respect of, which the question 
arises. From the nature 


decree may in.part, bed 


wate 


jal'(%), ‘The view expressed in; 


- 
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Thathachariar v. Krishnaswami Thathach- 
ariar (2)that when once the Oourt has 
passed a decree framing a scheme the 
decree becomes non-executable must, I 
think, be taken as intended t» refer to 
the particular question which arose out 
of the scheme which the Court had to 
consider in that case. ‘There certainly 
appears to be no justification for accepting 
that view asa rule of general application. 
In the case which is now before us thé ques- 
tion is whether cls. 8 and 13 of ths scheme 
decree are executable. I think it clear as 
a matter of construction that these clauses 
are not merely declaratory. They are 
directory. They direct particular. acts 
to be done by the Kattailaidar and these 
directions obviously involve thé consequ- 
ential right onthe part of the Board of 
Control to have the performance of the 
particular acts enforced. Then, does 
the scheme, either in terms or by implica- 
tion exclude the right-of the Board of 
Control to enforce’ these directions by execu- 
tion‘ofthe decree. The only provision in 
the scheme which bears on this question 
is cl. 27 which enables any of the parties 
Gr the Board of Control to apply to the 
Oourt for modification of the scheme. But 
cl 27 has no application to” the particular 
question before us. A modification of the 
Scheme which meansan alteration of the 
rules or directions would certainly .not be 
an appropriate or an effective remedy for 
the. non-compliance with the directions in 
cls, Sand 13. It appears to me that execu- 
tion of the scheme decree is the proper 
remedy. Authority for this conclusion is 
to be found in Damodarbhat v. Bhogilal (7) 
and Prayag Dass Ji Varu v. Tirumala 
Sriranga Charlaveru (11). 


But then it has been said that- since 
the Privy Council decision in the Dakore 
Temple case Sevak Jeranchod Bhogilal v. 
Dakore Temple Committee (1) the rulings in 
Damodarbhat v. Bhogilal (7) and Prayag 
Das JiVaru v. Tirumala Srirangacharlavaru 
(11) can no longer be considered’ as good 
law [See Sivan “Pillai v. Venkateswara Iyer 
(4), Ryali Brahmayya v. Venkatasurya 
Narayanamurthy (6) and Majeti Antayya 
v. Lingambhotla Venkataramayya ()]. I am 
unable to find in the Privy Council judg- 
ment any ground for that conclusión., The 
Privy Council as I read the judgment decided 
no more than the question which was | before 


(11) 28 M. 210; 18 M, L, J, 133, 
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it, namely, that, cl. 20 of the particular 
scheme having defined the procedure for 
modifying or altering the ‘scheme the Court 
had no jurisdiction to modify or alter the 
scheme except by the prescribed procedure. 
Their Lordships confined themselves to that 
question and nowhere in the judgment is 
there any discussion of the proposition that 
directions in ascheme decree are in no cir- 
cumstances executable. 

It.is not however, necessary to dispose of 
the case on this ground. I think that hav- 
ing regard to the contention that has been 
raised by the Kattalaidars on the construc- 
tions of the scheme, a more satisfactory 
way is to proceed under. s. 47 (D of the 
Civil Procedure Code. I agree with the 
order proposed by my brother. : 

, V. N. V. Appeal allowéd. 

A. N. A. 
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MADRAS HIGH COURT. 
APPEAL SuiT No. 257 or 1921. 
October 12, 1926. 

Present :—Sir Victor Murray Coutts Trotter, 
Kr., Chief Justice; and Mr. Justice Raniésam. 
KRUTTIVEN TI SURAPPA (DEAD) AND’ 

OPERAR LAN ener 


KRUTTIVENTI SUNDARAMMA AND 
OTHERS— DEFENDANTS— RESPONDENTS.  ' 

Hindu Law--Deed of affiliation—Construction— 
Practice—Suit to declare adoption void and aliena- 
tions not binding—Consideration partly used for dis- 
charge of binding debts—Hquitable relief for refund 
of binding portion of' consideration, whether can be ; 
granted. 

A person purporting to affiliatea son executed in 
his favour a document which provided : “further. you, 
becoming a son to me, wilbe suchan owner of ali 
my properties as a son is," and there were no other 
words of disposition:to make a deed of gift or Will, 
A reversioner sued after the death of the executant 
for a declaration that the said affiliated son: was not 
entitled tothe rights of an adopted son and that 
alienations made by him were not binding beyond 
the lifetime of the widow: 

Held, (1) that the document, not being a Will- or 
gift did not operate to transfer any interest in favour 
of the affiliated son; 142, col. 2. 

(2) that having regard to the frame of the suit and 
the relief prayed for, no directions could be given to 
the plaintiff to pay the binding portion of the con- 
siderations for the alienations since it was impossible 
to determine inthe suit what the equities were be- 
tween the parties. [p, 144, col. 2. 


` Appeal against.the decree of the Court of 
the Subordinate Judge, Masulipatam, dated 
the 15th November,.1920, in O. 8. No. 28 of 
1919 (O. S. No. 80f 1919 on the flle of the 
District Court, Kistna). - 


ub c 


Mr. S. Srinivasa Iyer, for the Appellants. 
` Mr, P. Somasundarama, for the Respond- 
ents. 

JUDGMENT.—This appeal arises ou 


. of a suit by a reversioner for declaring that 


the alleged adoption of the 2nd defendant 
is not true and valid and that his aliena- 
tions are not binding on him beyond the 
lifetime of the lst defendant. 
male owner Krishna Rao, died on 20th 


April, 1913, The lst defendant is his widow. 


Before Krishna Rao's death, he executed 
Ex. I (dated 16th December, 1912) described 
in the Court below as an affiliation deed: 
The Subordinate Judge held that Ex. I 
operates'as an affiliation deed and dismiss- 
ed the suit. The plaintiff appeals. ` 

If the 2nd defendant had not been validly 
adopted, he can succeed only on the footing 
that Ex. I-was a gift or settlement or a 
Will. The Subordinate Judge says “a Hindu 
can affiliate a son instead of actually adopt- 
inghim, and give him his properties. It ie, 
no doubt, true that unlike an adoption, mere 
affiation will not create a right in the per- 
son affliated to the properties of the person 
who affiliates. But in Ex. I we see words 
distinctly indicating the transfer of Krish- 
man’s properties to the 2nd defendant.” 

We have, therefore, to see if it . purports 
to be a transfer of the property inter vivos 
(by way of gift or settlement). The last 
sentence of the document. (which is in 
Telugu), if properly translated, runs thusi— 
“further.you, becoming a son to me, will be 
such an owner: of allmy properties a8 a 


son is,” This certainly cannot amount to 


a gift or transfer of all Krishna Rao's pro- 
perties, At- best, it contemplates that the 
2nd defendant should be associatad with 
him asa joint owner on the footing that 
bath are members of a joint family. In the 
absence of an adoption, they cannot be mem- 
bers of a joint family but may become ten- 
ants in-common, 4. e., the document might 
be a gift of an undivided half of the pro- 
perties of Krishna Rao if there are appro- 
priate words indicating gift. It is clearly 
not à Will.of the whole or half of his pro- 
perties,. There is no referencè of any kind 
to Krishna Rao's death. In this respect, 
this case is.a stronger case than that in 
Tirugnanapal v. Ponnammai Nadathi (1), 
where the document was styled a Will, and 


. referred to the executant's death. These 


circumstances are absent in this  docu- 


(1) 58 Ind, Cas. 298; 12 L, W. 660; (1920) M, W. N, 
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ment which was also stamped with a ten- 
ripee stamp. It was not stamped as a gift- : 
deed. It was registered in Book IV and 
not in Book I. There are no words of gift 
or transfer in it. The executant was merely 
stating the legal consequences of adoption 
and what the rights of the 2nd defendant 
as adopted son, as he believed him to be, 
were, The document is merely an adop- 
tion deed. This is the view of the Subordi- 
nate Judge. In this view, viz, that it 18 
neither a Will nora document, transferring 
the property it seems to me to be unnéces- 
sary to discuss the cases relied on by the 
respondent. They are cases of Wills which 
operate to transfer the properties of the 
tastator after his death—the only point dis- 
cussed being whether the legatee takes as 
persona designata.or whether ‘he should fill 
the character of an adopted ‘or aurasa son, 
as a condition precedent to his taking as a 
legatee [see Nidhoomont Debya v. Saroda 
Pershad Mookerjee (2), Subbarayar v. Sub- 
bammal (3), Rama Krishna Rao v. Court of 
Wards (4), Khub Singh v. Ramji Lal (9) 
case’of gift and Will, and Bai Dhonduba v. 
Laxmanrao Trimbakrao Javodekar (6), We. 
have, in this case, neither a Willnor a trans- 
fer inter-vivos., In this view, itis unneces-, 
sary to discuss the cases relating to the. 
validity or effect of a document where it is, 
wrongly registered in one book instead of 
another. In this case, there is no such ques- 
tion. It was an adoption deed and it was 
correctly registered in Book IV, I do not 
mean to say that registration throws light. 
either on the intention of Krishna Rao or 
on the construction of the document. . 

It follows that Ex. I cannot help the 
9nd defendant. The only othet- ground on 
which the znd defendant can succeed is that 
he was adopted. This was the subject of 
issue No. 4. The Subordinate Judge states 
that no evidence was adduced by the de-- 
fendants on this issue. Paragraph 9ofthe 2nd 
defendant's written statement seems to dis- 
close a suspicious consciousness thát the 
adoption is not valid for some reason” nof 
disclosed. Lest the Subordinate Judge by 


(2) 31. A. 253; 26 W.R.91; 3Sar. P. C. J. 653; 3 
Suth, P. O.J. 338; Bald. 78. ` 

(3) 24 M. 214; 27 I. A. 162; £ O: W. N. 805; 2 Bom. 
L.R. 982; 7 Sar. P. C. J. 782 (P. C.). jc 
. (4) 22 M. 383; 1 Bom. L. R. 277; 3 O. W. N. 415; 26 
1. A. 83; 7 Sar. P. O. J. 481; 9 M. L. J. Sup. 1; 8Ind, 
Dec. (x. 8.) 276 (P. O.). . 

(5) 52 Ind. Oes, 311; 41 A. 666; 17.A. L. J. 853, 

(6) 68 Ind. Cas. 504; 47 B. 65; 24 Bom. L, Ri 794; A, 
I, B. 1922 Bom, 292, E ‘ 
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& too favourable view on issue No. 6 induce 
thé defendants not to call their witnesses 
on issue No.4, we have given an opportunity 
to the 2nd defendant to state on affidavits 
what happened at the trial but; after taking 
time, he found himself unable to use the 
opportunity so given. The result is we are 
unable to help the 2nd defendant by allow- 
ing a further inquiry on issue No. 4. 

The result i8 that the plaintiff must nave 
the declaration he seeks as to the 2nd de- 
fendant's adoption or right to properties. 
Before the«case can be finally disposed of, 
‘we have toieall for findings, on 7th and 8th 
issues, which: have not been disposed of. 
Time two months and one week for objec- 
‘tions. Fresh evidence may be taken. 





In compliance with the order sont de in 
‘the above judgment the Subordinate Judge 
of Masulipatam submitted the following 

FINDINGS. 

Issue No.7.—(1). Whether ‘the ` plaint 
mentioned alienations are. ‚valid. . and 
binding on plaintiffs:;.... No counter- 
‘evidence has been adduced on behalf of 
- plaintiff to show that the debts were 
not real or were not binding on the 
‘estate of Krishna Rao. However, as the 
2nd defendant had nomanner of right of the 
properties, his alienations cannot be upheld. 

Issue No. 8.— Whether the alienees or any 
of them are entitled to get any compensa- 
tion for .the improvements alleged 
to have been effected by them. -The 
decisions quoted above also lay down that 
the alienees cannot claim the money paid by 
them for the alienations. Much less can 
they claim the value of the improvements 
effected by them. I find accordingly. 





After receipt of the findings their Lord- 
ships delivered the following 

JUDGMENT.—The Subordinate Judge 
has now returned findings on issues 
Nos.7 and 8. Onthe 7th issue he finds 
: that the alienations now in question, name- 
ly, the sale under Ex. 13, dated 26th April, 
1924, the sale under Ex. 4, dated 8th Sep- 
tember, 1914, and the mortgage under Ex, 
12, dated the 26th April, 1916, are not ‘valid 


and cannot bind the reversionary interest 


of the plaintiff. .He found that they were 
all effected to discharge the debts contract- 
ed by the late Krishna Rao, but as they 


were effected by the 2nd defendant who has : 


been found by us not to bs the adopted son 
pf Krishna Rao and, therefore, not entitled 


SoONDARAMMA, 
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to the properties of the late Krishna Rao, he 
held that the alienations are not binding on 
the plaintiff or other reversioners. On the 
8th issue he found that they are not entitl- 
ed to any improvements effected by them. 
The only point raised in appeal by the learn- _ 
ed Vakil for the alienees is that though the 

alienations as alienations may not be bind- 
ing on the plaintifi, still as the considera- 
tion was utilised for the purpose of dis- 
charging the debtsof thelate Krishna Rao 
the alienees are entitled to the return of the 
purchase- -money on equitable grounds. As- 
suming that the defendants. are entitled in | 
equity to a return of the money paid by the 
alienees and utilised for the discharge of 
Krishna Rao’s debts there are in this case 
great difficulties in the way of the applica-: 
tion of any equitable doctrine in favour of' 
the defendants’ alienees. In the first place, 
the question arises, when are they entitled 
to the return of the purchase-money. If 
this suit isa suit for the recovery of the 
lands themselves one can understand that 
the refund of the amounts paid by the de- 


fendants' alienees and utilised for the dis- 


charge of Krishna Raos debts should .be 
made a condition precedent before the 
plaintiff can get a decree for the suit lands, 
But the suit is not for the recovery of pos- 
session. Itisa suit merely for declaration 
that the alienations are not binding on the 
plaintiff after the death of Krishna Rao’s 
widow, the first defendant. Neither the 


plaintiff nor the first defendant northe 2nd 


defendant seeks to question the operation 
ofthe alienations during the lifetime of 
the lst defendant. There is nothing to pre- 
vent the two sales under Exs.13 and 4 from 


‘being given effect to during the lifetime of 


the ist defendant and there is nothing 
to prevent the vendees under these sale- 
deeds from enjoying the properties sold 
until the Ist defendant’s death; and if 
the vendees choose to continue in pos- 
session until the Ist defendant's death . 
it cannot be said that there is a total 
failure of consideration for ‘these’ sale- 
deeds: Any question of partial failure of 
consideration will arise only after the death 
of the Ist defendant. It may be that so 
far as any ‘debts of' Krishna Rao that 
were paid off by means ofthe amounts 
obtained by the sales umder Exs. 13, and 
4 are mortgage-debts, one might take 
the view that the.*alienees under Exs. 13 
find 4are subrogated to the rights of 
the mortgagees Bo paid off, For instange, 


t 


- It may be that 


.third perhaps 


; \ 

io Ba 
in the case. “of. Ex. 13 out of the several 
‘debts of Krishna Rao for the payment 
for which, the sale was effected the follow- 
ing, namely, (1). the debt payable ‘to 
-Gajjala -Sree Rama Murthi Garu of 
Masulipatam and (2) | the debt payable to 
Bhagavathula . Achamma Garu, another 
resident. of Masulipatam seem to-be mort- 
-gage-debts, and itis possibleto hold that 
the vendee. under Ex. 13 is subrogated 
to the rights of the -mortgagees and 
assuming.that, the produce of the land 
he enjoys upto the death of the Ist de- 
fendant may be set off towards the interest 
due on the ‚bonds he may be entitled toa 
refund of the principal amount and in- 


| .-terest from the death of the Ist defendant 


‘before the’ reversioners can obtain pos- 
‘session:. But where the ‘debts are not 
‘charged debts the alienees have’ no right 
Jby way of subrogation to the amount .of 
such debts. Vide Ammani-Ammal v.. Rama- 
swami Naidu (7), Nathu v. Balwantrao (8), 
‘Tangy, Fala -v. Trimbak Daga. (9) and 
-Limbaji Ravji. Hajare v. Rahi Ravji Hajare 
(10). It.may.be, heis entitled'to recover 
the amounts, from the lst: defendant, but 
it is difficult’ ;to see how he ia entitled to 
any charge. Similarly in the.case of Ex. 4 
‘one of the, items of consideration is 
‘the payment’ of- a mortgage: debt dated 


16th December, 1912, in favour of Chinna . 


Achutharama Raju and: others and similar 


remarks may apply to..the vendee under 
Ex..4 in respect of that mortgage. 
-as to the mortgagee under Ex. 12 no,prior 
.mortgage-debt.was mentioned in Ex. 12, 
' I do not-see how the-mortgagee is entitled 


But 


by.way of subrogation, 
‘there is another course 
open. to the .alienee under these three 
documents. Seeing that two of the docu- 
ments are . partially 


to any .rights 


‘alienees may sue. the, 2nd defendant for 


return of the amounts paid by them aS on . 


a failure . of consideration, and it may ‘be 
they -will get effective 
the . 2nd defendant or the 1st defendant or 
both of them 
be- no rights of subrogation to be worked 


(7) 51 Ind, Cas.57 37 M. L.J. 113; 10 L. W. 75; 


cum M. W. N. 866. 


(R) 27 B. 390; 5 Bom. L. R. 301. — 

(9) 35 Ind. Cas. 794; 40 B. 646: 18 Bom. L. R. 700. 

, (10) 88 Ind. Oas. 643; 49 B:570; 27Bom, L. R, 021; 
A I, R, 1925 Bom, 400, 
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gage deeds from 
self. 
alienées may be advised to take and wé do 
not know what they 1 may succeed in 'obtain- 


inoperátive . -and the . 
wholly inoperative the. 


decrees against — 


in which case there can ` 
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out after ha denti of the dato: defendant. 
Seeingthat the Ist defendant's sympathies 
are with the 2nd defendant and that she 
herself recognises that the’ debts were 
such asshe would have been bound to 
pay off, it may be that the alienees may: 
be able to obtain fresh sale-deeds or mort- 
the lst defendant her- . 
We do not know what course the 


ing from the lst defendant during. her 
lifetime, and from the 2nd defendant. 


Under these circumstances, it is impos- 
siblefor us.to attach’ any. ‘equitable .con- 


ditions tothe declaration granted to.the 
plaintiff so as to provide for the situa- 
tion that .may -arise hereafter on -the. 
Ist defendant’s death. Any equities that 
may arise on the Ist defendant's death . 
and that may remain undecided prior to 
that point of time will have to be dealt 
with when the plaintiff attempts to. 
obtain possession of the’. properties’ from 
the vendees after the lst defendants 
death. So.far .as the mortgagee ig con- 
cerned, we.are.nof able, to” see that auy 
Under ._ these 


aet wae 


ing that the. NOx of the 2nd "defend: 
ant is not true, „and valid, that the 
alienations under Exs., 12, 18 'and -4 are 
not binding on ‘the plaintiff and the ques- 


.tion.of any equities that may., arise .when 


the plaintiff seeks to obtain.. possession of 


the lands sold .under . Exs. 13 and E: 
is left open. The plaintiff will have costs 
throughout. es 
V. N, V. a Js 
“ASN, A. Appeal allowed.” 
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PATNA HIGH COURT. A 
APPEAL FROM APPELLATE ORDER No. 126 
l oF 1927. 
November 22, 1927, 
Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 
RUP NATH MANDAL —J cpaMENT- DBBTOR 


—APPELLANT 
versus ` 
JAGANNATH MANDAL-—DzosEr-HorpER 
— RESPONDENT. 


Chota Nagpur Tenancy Act (VI of 1908 B. C.), s. 4? 
—Raiyati holding—Exemption from sale—Mortgage- 
decree directing sale, effect of——Executing Court, 
whether can go bekind decree—Public policy. 

, The right of a raiyat in his holding cannot be sold 
in execution even though the decree under execu- 
tion is à mortgage-decree directing the sale ofthe 
land in question. [p. 145, col. 2,] 

. Although the general rule is that a Court execut- 
ing a decree cannot go behind the decree and examine 
the correctness or legality thereof, yet it is bound 
to give effect toa provision of law, such ass. 47 of 
the Chota Nagpur Tenancy Act, which goes clearly 
to show that even if there is a decree sucha decree 
cannot be executed.  [ibid.] 

Jadhu Mahto v. Kali Prasonno Bhattacharjee (2), 
distinguished and doubted. 

Once itis found that the lands sought to be sold 
form araiyati holding, whether the judgment-debtor 
took.the objection or not, the sale of such a holding 
cannot take place in the face of the clear provisions 
of s. 47 ofthe Chota Nagpur Tenancy Act. [p. 146, 
col. 2; p 147, col. 1.) 

Per Macpherson, J.—The provision prohibiting the 
sale of the right of a raiyatin his holding in execu- 
tion of a decree or order is eminently one of public 
policy,and it has consistently been held not only 
that the objection that land sought to be sold wasa 
raiyati holding, or part thereof, could be taken in 
execution proceedings, but that the provision imposed 


upon the Executing "Court itself the duty of seeing 


2 no sale contravening it takes place. (p. 147, col. 


Appeal from an order of the Subordinate 
Judge, Manbhum, dated the 14th of March, 
1927, reversing that ofthe Munsif, Dhanbad, 
dated the 14th July, 1926. 

Mr. Narendra Nath Roy, for the Appel- 
ant. 

S.C. Mazumdar, for the Respond- 
ent. 


JUDGMENT.—Thisis an appeal by 
the judgment-debtor whose objection to 
the execution of a mortgage decree by sale 
of the mortgaged property was allowed by 
the Munsif but has been disallowed on 
appeal by the Subordinate Judge. The re- 
spondent obtained the decree under execu- 
. tion which directed the sale of the lands 
as being in possession of the appellant 
within the mauza in which he was a co- 
sharer in 4-annas mokarrart interest. The 

Objection of the appellant was that the 
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Jahds sought to be sold were - his 
raiyati lands and the sale of the right 
ofa raiyatin his holding was expressly 
prohibited by s. 47 of the Chota Nagpur 
Tenancy Act. 

The learned Munsif found that the status - 
of the appellant was that of a ratyati. The 
survey khatian supported the appellant's 
contention,and no evidence was adduced 
by the decree-holder-respondent to show 
that the Record of Rights was incorrect. 
Upon the finding that the land sought to 
be sold was the raiyati holding of the ap- 
pellant the learned Munsif held that the 
appellant's right as a raiyat could not be 
soldin execution of the decree. The learn- 
ed Subordinate Judge on appeal has not 
displaced the finding of the Munsif that the 
land was really the raiyati holding of the 
appellant, but he has held that the decree 
under execution being a mortgage decree 
directing the sale of the land in question 
the Executing Court could not go behind 
the said decree andrefuse to execute the 
same, 

In this, I am of opinion, that the learned 
Subordinate Judge was clearly wrong. 
Section 47 of the Chota Nagpur. Tenancy 
Act provides that no decree or order shall 
be passed by any Court for the sale of the 
right of a raiyat in his holding, nor shall 
any such right be sold in execution of any 
decree ororder. Then follow certain. excep- 
tions which do not apply to the present 
case. Thesecond part of s, 47 expressly 
forbids the sale of the right of a raiyat in 
his holding in execution of any decree, and 
the fact that the decree under execution is : 
a mortgage decree directing the saleof the 
land in question does not in any way affect 
the provisions of s. 47 of the Act. The 
learned Subordinate Judge relied upon the 
observations of Mullick, J., in Amrit Lal 
Seal v. Jagat Chandra Thakur (1) but that was 
a case under- the Sonthal Parganas Settle- 
ment Regulation (III of 1872), and the pro- 
visions of s. 27 of that Regulation are quite 
different from the provisions of s. 47 of the 
Chota Nagpur Tenancy Act. It is true that 
there are certain observationsin the judg- 
ment in that case which would go to support 
the contention of the respondent that oncea 
decree has been passed by a Oourt of com- 
petent jurisdietion, although the decree 


. P 
* (i) 93 Ind. Cas, 935; 7 P, L, 1, 408; 4 Pat, 698; A, 1. 
R, 1926 Pat, 202, - 
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„itself might be erroneous in law, the Court the sale of & raiyati holding in execution ` 

executing the decree hasno power-to go ofa mortgage decree ‘was, in my opinion, , 
‘behind the decree and refuse to execute it: correct and. was accepted aS. such -by this 
There are, however, observations in the “Court in the case of Jadhu. Mahto. v. Káli 
. same judgment to the effect thatifthere is Prasonno Bhattacharjee (2)., I am, there- 
a statutory bar to the execution -fore, of opinion that the. lands in: dispute 
„of the decree the decree cannot- be being a. raiyati holding cannot bé sold in | 
: executed.. It. is no doubt the’ general execution ofthe decree'in question. E 
-rule that a .Court executing a decree - It- is next óontended on. behalf of. tlie 
cannot go behind the decree and examine respondent that the. decree ‘directed the: 
. the correctness or the legality thereof but ‘lands to be sold as -the 4 'annas, mòkarrari 
. the provisions of s..47 ofthe Chota Nagpur ‘interest of the judgment-debtor and. that 
- Tenancy Act go clearly to show that even -it was not open to the-judgment-debtor to -' l 
. Uf there is-a decree for sale ofthe rightofa ‘raisethe question in the execution proceed. 
„raiyat in his holding such a decree cannot -ings that the lands in question formed his 
„þe executed. : There is nothing in s. 47 :raiyati holding and were not his mokarrart 
r which would, maké an exception in the case lands. The. decree, however, does mot 
. of a mortgage‘decree directing the sale of ‘describe the lands as mokarrari lands of 
. the property. -The section clearly provides the judgment-debtor but as being in. pos- 
„that the right of a raiyat cannot be sold in -session of the judgment-debtor who wasa 

. ; execution of any decree, . The point was co-sharer in 4 annas mokarrari interest in 

.. directly .raised in . this Court in Jadhu that village, and ib was, therefore, open to 
1, Mahto. v. Kali Prasonno Bhattacharjee (2). the judgment-debtor to show in the ‘present 
There also a mortgage decree had. been proceedings that the lands were his raiyati. 
‘passed directing the ` sale of.a raiyati "holding. It is further contended “on behalf 
-holding and the - objection was taken -ofthe respondent that the objection as- 
by the judgment-debtor to the execu- .regards the nature of the lands, viz., whether 
‘tion of the-.decres on the ground that .they.formed the. ‘raiyati. holding or tlie ` 

', the sale was prohibited by s. 47 of the Act, mokarrari interest of the defendant miglit' 
„and this Court held that the -second por- . and ought to have been raised in the mort- 

- tion of the provisions of s; 47 applied to gage suit, and the decree in the mortgage. 
. fhe..case and that it was the duty suit must be taken tohave -decided that 
.Of.the Court executing .the decree to the lands did not form. the raiyati holding 
. consider ;whether the sale of the pro- and were, therefore, saléasble. n the first . 
.perty. was forbidden. ;by that section. place, a copy of the judgment passed in the 
: Reference- was made-in that-case to the mortgage suit. has not been produced and 

. Ueeision.-of the Calcutta “High Court wearenot.ina position to say .whether the 

1 question was raised and decided or’ not. 

- Haldar-(3), where. it was held that the sale ` In the next place, there-is nothing in tHe 

decree which is on the record to show that | 

| tion-of the provisions ofs.47 of the Chota the Court held the. lands in dispute to be 
pui | the mokarrari interest of the judgment- 
preliminary decree in the mortgage suit debtor. AsIhavesaid above, the descrip-. - 

-was passed before the Ohota Nagpur ‘tion of the mortgaged property does ‘not: 

7 go to show thatit was the mokarrari land, ~~ 

: -where the mortgage property. .was situate - it simply saysihat the land was comprised 

at . within the 4-annas mokarrarv interest-in'- - 

"were wrong in holding that although the . which the judgment-débtor was:aco-sharer, `. 

mortgage was creatéd and the decree was . The fact that the. judgment-debtor did not . . 
passed before the Ohota Nagpur Tenaney raise the question in. the mortgage: suit 

. Which he might and.ought to have raised 

| does, not, in. my: opinion, operate as an. 

point which -does.not arise here, but the estoppel in the present case.inasmuch RA 
decision that 6, $7 applies and prohibits there can bemo estoppel; against the 
i i A Statute. The law..prohibits.the sale of & 

a ae Let ee oen 1. f ,. .Taiyati holding,‘ and-once itis found:that . 

78) 34 Ind, ab, 733; 1 P. È. J, 85; 3 P, L, W, 300... -the lands in dispute do form. the raiyati 

" (8) 21 Ind, Oas, 117; 40.0, 534. - _ holding, whether thé judgment-debtor tock. 
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the: objection or not, the sale of sucha 
holding cannot take placeinthe face of the 
cléar provisions of s. 47 of the  Ohota 
Nagpur Tenancy Act. l 
,l am, therefore, of opinion that the 
Objection ofthe judgment-debtor-appellant 
must prevail. The order of the learned 
Subordinate Judge must be set aside and 
that" of .the Munsif restored. The appeal 
18; therefore, decreed with costs throughout. 
- Macpherson, J.—I agres. The ques- 
tion -is whether when a mortgage decree 
directs certain lands to be sold, the objec- 
tion can be taken in the execution proceed- 
ings that the lands are ravyati and, there: 
fore, by reason of the provisions of s. 47 of 
theOhota Nagpur Tenancy Act, 1908, must 
not be sold in execution of the decree. 


. The Munsif answered the question in the 
affirmative but in appeal the Subordinate 
Judge relying.on- certain observations in 
Amrit Lal Seal v; Jagat Chandra’ Thakur 
(1) disallowed the objection of the raiyat on 
the - ground that the Executing Court 
cannot go behind the decree, especially as 
that decree does not -describe the -four 
plots in -controversy as raiyati and, there- 
fore; does not appear to be illegal on the 
face ofit. ^ ^^ - " - -- XE C A 
i Both on, precedent and on principle the 
question:must be answered in the affirma- 
tive, -There is ample direct authority on 
the point; while the ruling cited by the 
lower Appellate Court- which- relates. to 
8. 27 of the, Santhal Parganas Settlement 
Regulation, 1872;is at best remotely relevant, 
No doubt s. 46(1) of the Chota Nagpur 
Tenancy Act is based on cl. (1) of that 
provision, s. 46 (3) iss. 27 (2) and s. 46 (4) 
is a modified form of s. 27 (4). But in the 
Chota Nagpur Tenancy Act the Legislature 
went further and enacted in s. 47 (with 
provisos not here relevant) that “no 
decree or order shall be passed by 
any Oourt for the sale of the right of a 
rawat in his holding, nor shall any such 
no be sold in execution of any decree or 
order." 


- 


Section 47 has no counterpart in the 
Regulation of 1872, and accordingly the 
decision cited does not bear on the pro- 
vision now under consideration or on any- 
thing similar. Apart from that, the decision 
itself,in my Opinion, may, when an appro- 
priate case arises, require further examina- 
tion. Inter alia, the observations in respect 
pi the words "any Oourt" in cl, (2) seem 
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to be of doubtful correctness having regard 
to the wide terms of that provision and thé 
manifest publie poliey underlying the 
whole provision. i 
The provision prohibiting the sale ofthe 
right ofa raiyat in his holding in execu- 
tion ofa decree or order is eminently one 
of public policy, and from the time when 
in 1903 it was first intrôduced into Bengal 
Act I of 1879 as s. 10-A, it has consistently 
been held not only that the objection that 
land sought to be sold was a ratyati hold- 
ing or part thereof, could be taken in ex- 
ecution proceedings, but that the provision 
imposed upon the Executing Court itself the 
duty of seeing that no salè contravening’ it 
takes place. Section 47 was in several 
aspects the subject sof controversy in 
Manbhum (in which this litigation arose) 
after the extension of Act VI of 1908, to that 
District in 1909. In Babulal Chaudhury v. . 
Ganesh Mandal ‘it was held by the 
District Judge in appeal that a mortgage 
decree could not be passedon a mortgaga 
of raiyati land in 1904, as s. 47 was a 
prohibition on the Court imposed by the 
Legislature on the ground of public policy. 
The Second. Appeal No.-1859 of 1912 
against that decision was summarily. dis- 
missed by Ohitty and Teunon, JJ., on the 
28th November, 1912. In January, 1913, the 
same learned Judges decided in Lakshmi 
Bibi Kujrani v. Atal Behari Haldar (3) 
-which had been admitted prior tothe pre- 
sentation of Second Appeal No. 1859 of 
1912, that a sale in execution of a mortgage 
decree directing the mortgaged ratyatt 
‘holding to be sold was in direct contraven- 
tion of s. 47. In that case the preliminary 
‘decree forthe sale of the raiyati holding 
was passed before and the final decree 
‘after the extension of the Act. In'execu- 
tion proceedings the judgment-debtor 
relied upon s. 47 but his objection was 
‘rejected; the local Courts being of opinion 
that 5.47 did not govern sales on mort- 
‘gages.of date prior to the extension of the 
Act to Manbhum, and the judgment-debtor 
preferred a second appeal; The sale in 
execution was held during the’ pendeney 
of the first’ appeal and confirmed while 
the second appeal was pending. The High 
Court held:— if WP. 
“The provisions ‚of s. 47 of the. Chota 
‘Nagpur Tenancy Act put the matter, bee 
yond doubt. That section provides, sub- 
ject to the three provisos which do not 
‘affect the present case, thatno' deorée ok 


- - , 
NE, E js 


M8. > 


order shallbe passed by any Court for the 
sale of the right of a raiyat in his holding, 
norshall any such right be sold in execution 
of any decree or order. The final decree 
which was .passed on the extension of the 
, Act ought not to haye been passed; but, 
'. putting that aside, it is, clear that the 
second portion of thesection applies to this 
case, and prevents any such right being sold 
in execution of any decree or order." 

' In that case the learned Judges mani- 
festly. went beyond what is necessary for 
the purposes of thislitigation, in which the 
question of restrospective operation does not 
arise. : 


_. They held further that the sale being in 
direct contravention of the provisions of 
s. 47 all the proceedings including the sale 
which had taken place in consequence of 
the orders of the Subordinate Courts, should 
be set aside. : NAK i 
The. matter was considered in the 
Patna High Coürt in the case of Jadhu 
Mahto v. Kali Prasonno Bhattacharjee (2). 
In that case the defendant objected .in ex- 
ecution. that the mortgaged properties were 
ravyatt holdings and could not be sold. 
The learned Judges observed as follows: 


 . It was- contended before us that the 
objection to the -sale had been taken too 
late. and: that if the appellant desired to 
raise this objection he,should have done 
so before the decree was passsd. In the 
case of Lakshmi Bibi Kujrani v. Atal Behari 
Haldar (3), it was décided that an objection 
-of this kind might be taken.after the pass- 
ing af the decree for sale on a mortgage. 
We are of the same opinion. Section 47 of 
the Ohota Nagpur Tenancy. Act provides 
that no decree or order shall be passed by 


any Court for the sale of the right ofa . 


ravyat in his holding, nor shall any such 
right be sold in execution of any decree or 
order. It appears to us that the second por- 
tion of this provision applies to the present 
case.and that it was the duty of the Court 
executing the decree to consider whether 
the sale ofthe property was forbidden by 
the section", ' ROS 

Certainly s. 47 of Act VI of 1908 is itself 
clear and emphatic in its terms. The Legis- 
lature is insistemt that no raiyati holding 
“shall he. sold.-.It may well be that tlie 
statutory prohibition en every Court ‘con- 
tained in the first sentence of s. 47 again&t 
, decreeing or ordering the sale of ia raiyat's 


“right in his holding, may alone be sufficient ` 


7 
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prohibition on à Court to sell such a right 
in execution of such a. decree or order but 
the Legislature was taking no risks, It, - 
therefore, imposed à double guard: not only : 
may any Court not pass a decree or order.” 
for the sale-of a. raiyati right, but no such. ; 
right shall.be sold in execution of any- 
decree or order. In short the. Legislature: 
modified the ordinary principle that. an: : 
Executing Court should not go behind the; -~ 
decree.. To avoid what it judged to be the.. 
greater evil of selling a raiyati holding in: 
Chota Nagpur in execution of & decree or - 
order passed,-perhaps per incuriam or, 
perhaps as 80 often happens, through. col-- 
lusion of parties (the Munsif in this case 
states “It is common knowledge.thatin: . 
these parts transfers are frequently effected 
by false recitals in deeds of conveyance to” 
the knowledge of both parties") or a8.in - 
mortgage decrees, under the principle of. — 
estoppel; the Legislature was prepared to. 
face the not-inconsiderable but still far less- . 
evil of interference with the ordinary legal. : 
principle.that an-Executing Court should 
not go behind the decree. . 
Accordingly it ie altogether illegal -to- 
sella raiyati right in land even in execu- 
tion of a decree or order directing such 
sale. Not only may an objection be taken in - 
execution that the land sought to be sold’ > 
is not saleable, but it is incumbent on the 
Court itself to use every éndeavour to pre- - 
vent abuse of its process in covert. attempts 
to defeat or contravene the law prohibiting 
the sale of holdings in Chota Nagpur. 3 
B. K.P. Appeal allowed. | . 
ANA, l Psy 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE- 
No, 335 or 1925. - |" 
November 2, 1927. - 
Present :—Mr. Justice Das and 
Mr. Justice Wort. `- 
SHOUKHI SAO—PLAINTIFF 
— ÁPPELLANT ; 
- Versus 
GAIBI SAO AND OTHERS-— DEFENDANTS—- 
l am i RESPONDENTS. d l 
Civil Procedure Code (Act V of 1908), s. 11—Rea 
judicata—Code not exhaustive—Court trying former 
suit incompetent to try later suit—Doctrine, whe- 
ther applicable—Transfer of Property Act (IV -of 


1882), s. 45~Joint pürchase—Presumption of equality . 


of shares, l ] T 
Although the principle of res judicata is of general 
Bppliestion:and is not limited by the specific words 
of the Civil Procedure Code, the doctrine cannot be 
applied where the Court which decided the earlier 
proceeding was not competent to try the later :pro- 
ceeding, [p. 149, col. 2] TUN 
George Henry Hook v., Administrator-General of 


Bengal (1) and Ramachandra Rao v. Ramachandra - 


Rao (2), referred to and discussed. 
In the case of a joint purchase by two or more 
persons there is & presumption, in the absence: of 
specification of the- shares, that the purchasers had 
. qual shares. [ibid.] Sts EM glace. ch oe 
‘Appeal from a decision of the District 
Judge, Monghyr, dated the 22nd December, 
1924, confirming that of the Subordinate 
o i :Monghyr, dated the 19th June, 
1924. "E n 
-Messrs.. A: B. Mukharji and Upendra 
Nath Banarji, for the Appellant. : 
Mr. Sambhu Saran, for the Respondents, 


Q0 JUDGMENT, | 

Das, J.—This appeal arises out of a suit 
for partition and the only question is what 
is the share of the plaintiff in the disputed 
properties. Itis the: common case that the 
properties in question were purchased by 
the plaintiff and the defendant jointly. and 
that the kabala by which they made the 


purchase does not contain any specification. 


of shares. It appears that the plaintiff 


Subsequently demised his share of the. 
A suit for rent . 


properties to the defendant. 
was brought by the plaintiff against the 
defendant, and in that suit an issue was 
raised as to what were the shares of the 
parties in the disputed properties. The 
- plaintiff claimed that he had a 12 anna 


interest in the properties and the Oourt in. 
seisin of the rent suit decided the issue in’ 


favour of the plaintiff. The plaintiffin this 
litigation relies upon that decision and 


contends that he is entitled to a 12-anna. 
phare in the.disputed properties. The learned... 


—_ 
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District Judge has -held that the décision 


.^ imr the. rent suit does not ‘operate as es 
`. judicata- between- the. parties.- Examining 
“the evidence: he finds‘ that there is no” 

`: sufficient evidence either on the side of the 


plaintiff or on that of the defendant to. 
establish what were theshares of the parties. 


 Hehas come to. the conclusion that in’ the 


absence of a specification of ‘shares in the 
kabala,-it must -be assumed that each of 
the parties, had: a half ‘share in the ‘pro- 
perties, In that view- he has given the 
properties. '' A. = 

‘The learned Government Pleader appear- 
ing oti béhalf of-the appellant contends that 
the decision of the-learned. Munsif in the" 
rent suit operates as, res judicata. He 
concedes, however, that the learned Munsif 
had no pecuniary jurisdiction to decide the 
présent suit, ` It is not disputed that if we . 
were to decide this- case -on the terms of 
8. llof the Civil Procédure Code we must 
overrule the contention of the learned 
Government Pleàder. But itis contended 
that the principle -of ves judicata’ is: of 


"plaintiff & decree for 8 annas share of the 


‘general application and ‘is not limited’ by 
the specific words. of thé Code in” this 


respéct,’ I entirely agree with this conten- 


tion, but, in my opinion, in order to succeed 


it must be established by the appellant that 
the learned- Munsif in seisin of the. rent ` 
suit had;jürisdietion to try - the-present suit. 
between the parties. -- ai 

Mr. Abani Bhusan Mukharji has referred 
usto three cases. The first is the case of 
George Henry Hook v. Administrator General 
of Bengal (1). The question in that case . 
arose- out of an administration. suit which 
had beeninstituted in the Calcutta High 
Court. A certain issue was raised in that 
suit and it was decided by Chowdhury, J., 
ix a particular way. Thé proceedings in 
which the decision now relied upon by Mr, 
Abani Bhusan Mukharji was pronouncéd 
were commenced later on by a petition in 
that very suit, and it was contended that'thát 


issue was wrongly decided and should.liave 
been decided in another way. Chowdhity, 
J.,dealt- with the. matter and eame to the 
conclusion that his former ‘decision -was .. 
perfectly correct. The- case was carried to 


the Court of Appeal, and it was contended ` ` 


(i) 60 Ind. Cas. 631; 48 C. 4997 19 A.-L.J: 366: 40 
J. 423: 29 M. L, T. 336: (1921) M. W. N. 313: 33 
;405; 3.U. P. L. R. (P. O):17;-23 Bom: -L. R, 
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an- - behalf ‘of. the .respondents that the 
decision of .Chowdhury, J., in the suit 
operated as res judicata and that it was not 
competent to the appellant to reagitate the 
“matter by another proceeding before him. 
‘The contention was disallowed and the 
‘matter was carried to the Privy Council. 
Now the objection as to res judicata was 
‘based on the view that there were not two 
- suits before the Court, and reliance was 
placed upon the terms of.s.11 of the Oivil 


‘Procedure .Code,. It was pointed out by the ` 


Judicial Committee that the plea of res 
judicata remained apart from the limited 
provisions ofthe Code and that the binding 
force of such judgment in such a case 
depends not upon s. ll of the Code but 
upon general principles .oflaw. But it is 
to be pointed out that the learned Judge 
“who decided the matter in the first instance 
was perfectly competent to deal with the 
question in the form in which it was raised 
. Subsequently. before him. The other 
‘decision of the Judicial Committee to which 
we have been referred is that of Rama- 
chandra Rao v.- Ramachandra Rao, (2). In 
‘that case there were. certain Land Acquisi- 
tion proceedings and a question arose as to 
. who was entitled to withdraw the money. 
The. Land Acquisition ‘Deputy Collector 
' being unable to decide the question of title 
referred it to the prineipal Civil Court, that 

is to say to the Court of the District Judge. 
- The District Judge decided the question 
of title. The matter went. to the Madras 
- High Court and the question. was again 
decided by the Madras High Court. There- 
upon a civil suit was instituted. which raised 
the very. question which had once been 
decided by the Madras High Court and. it 
was contended that the decision in the first 
mentioned suit did not operate as. res Judi- 
cata inasmuch as that decision was pro- 
nounced not in a suit. butin a proceeding 
under the Land Acquisition .Act. It is 
important to remeniber that the contention 
was- again. founded upon the terms of s, 11, 
of the: Civil Procedure Code, and the 
Judicial Committee had no difficulty in 
pointing: out that that.contention could not; 
prevail. But in giving effect to the plea, 
of res judicata Lord Buckmaster was careful: 
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to point out that the Court in.seisin of thé 
earlier proceeding had complete jurisdic- 
tion totry the second case. That appéars 
to me to be the foundation of the principle 
upon which the doctrine of es jüdicata 
rests. In order to succeed it has to be 
established that-the decision claimed - to - 
operate as res judicata was. pronounced by 
a Court competent to. try the later pro-. ~ 
ceeding. Now in this- case it.is' admitted ` 
that the learned Munsif was not competent 
to try the present suit. That being the . 
position the learned District Judge ‘was . 
right in overruling the pleaof res judicata. . 
It was next contended that although the 
decision in the earlier suit does not operate. 
as res judicata, stillitisa strong piece. of 
evidence and the learned: District Judge 
should have called. upon the plaintiff to 
give evidence in support of his case. But. 
the learned District Judge has actually 
dealt with the decisionin the rent suit. 
He ‘points out.that that decision was based 
entirely on .a. particular vakalatnamah 


which was produced and on the evidence -` 


ofa Pleader. Fe dealt with the vakalat- 


namah-and the .eridence of the Pleàder- ~ 


exhaustively in bis judgment and came 
to the conclusion . that those two. items : of 
evidence are not sufficient to turn the stale- 
in favour of the plaintiff.. ~~ M oe 
The only other point that.was urged be- . 
fore us is that there is no specification of | 
shares in the kabala and that there is.no pre- - 
sumption that the partiés had equal shares. 
I am unable to.agree with this contention. 
The authorities are unanimouson ‘this point 
and I entirely agree with the view: of-:thé 


4 ’ 


learned District Judge. - < 
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` This appeal must. be dismissed with 
costs. M MDC CIE 
: Wort, J.—I agree. . m e En 
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PATNA HIGH COURT. 
APPHAL FROM APPELLATE DECREE No. 952 ` 
or 1924. 
November 17, 1927, 
Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 
SURAJ BALLISINGH AND OTAERS— 
<. PLAINTIFFS—APPELLANTS 
"^ — qersus 
TILAKDHARI SINGH. AND OTHERS — 
.DEFENDANTa—RESPONDENTS. ` 


“Hindu Law —Widow-—Adverse possession— Property 
- acquired, whether stridhan. 


- The interest acquired by a Hindu. widow by P 


"possession would be her fe idhan and would not be 
an -accretion to her husband's estate, unless it is 


shown that she took adverse. possession as represent-. 


ing her husband's estate. [p. 152, col. 1.] 


Jagmohan Singh v. Prayag Nar ayan Singh (2), fol- 


lowed. 
- Lajwanti v. deis Chand (1), explained and disting- 


wis ea. 


‘ Appeal from -a decision of the Subordi- 


nate Judge, First Court, Muzafferpur, dated: 
the 15th April, 1924, confirming that of the 
Munsif, Second Court, Muzafferpur, dated 
the 3 lat July, 1923. i 

: Mr. S. K. Mitra; for the Appellant. 

“Messrs. N. N. Singh and B. P, SV for 
the Respondents. 

-dJ UDGMENT. SEM EN 

. Kulwant Sahay, J.—This is an 
appeal by the plaintitfs who elaim -posses- 
sion of certain: properties as the reversion- 
. ary heirs of one Ishar Dayal.. The defend- 

ants first party. took a conveyance of the 
property in dispute. from Musammat Hu- 
lasbati Kuer, the widow ofIsher Dayal. It 
is contended on behalf of the plaintiffs-that 
the property in dispute formed a part of 
the estate of Ishar Dayal, and as the con- 
veyance was without any legal necessity; 
it was not binding on them and they are 
entitled to possession. ' 

- The defence was that ie: plaintiffs were 
noi the reversionary heirs of Ishar Dayal, 
that the property in dispute did not belong 
to the estate of Ishar Dayal, that Isher Dayal 
left à brother Gobind Singh who was joint 
with him, and that on the death of Ishar 
Dayal, Gobind took the entire share -by 
survivorship, that on the death of Gobind,. 
‘the widow ofIshar Dayal, took possession of 
tthe property although she had no right to 
‘do so, that thé right of the, reversioners 
-arose immediately on the death of Gobind 
.to take possession.of the property; and as 
<Gobind died more than 12 years before. the 
date of the suit, the possession of: the. widow 
became adverse to -the reversioners- and 


SURAJ BALI-SINGÉ v, TILAKDHARI -BINGH, .... 
they could . not claim. possession , of: the, 


er EL 


uua 


property.. 
The trial Court found ‘that. ‘the. deed” ‘of E 


gale by the widow of the defendants, first; 
party was for legal necessity. and. that. the. 
plaintiffs were estopped from. disputing. the. 
validity of the gale. It accordingly: dismiay, 
sed the suit. - 

- On appeal ihe learned Subordinate 5 udi gs 
was of opinion that it was;noi necéssary, to. 
inquire as to whether .the sale was. for any. 


"legal and valid necessity. He referred to the 


factthatadmittedly Gobind, who.was &ccord-; 
ing to the case of the. plaintiffs, separate. 
from Ishar Dayal, had an eight annas share. 
in the property. He found that Gobind. died: 
sometime before 1894 and immediately ön, 
his death, Musammat Hulasbati Kuer took 
possession of Govind’s eight annas share’and 
she got herself registered in the Land Re- 
gistration Department. Her possession of Go- 
bind's share became adverse to the rightful 
heirs of Gobind and such possession lasted 
for more than 12 years before the suit, and, 


therefore, Hulasbati had acquired a ‘valid 


title by adverse possession so far as the 
eight annas share of Gobind was concern- 
ed: Therefore, as Hulasbati Kuer had an 
absolute interest and not merely a widow's 
estate in the eight annas which belonged to 
Gobind, the sale to the defendants: first 
perty of l-anna 15- gündas was a. valid: sale 
because she had more than'l-anna 15-gundas 
in her absolute right in the. village. and it 
did:not necessarily follow that this 1 anna 
15-gundas came out of the esate of Ishar 
Dayal.- The learned Subordinate. J fudge 
accordingly dismissed the appeal. 

In this: second appeal it is. contended 
that, assuming that Hulasbati..Kuer ; took 
the eight annas of Gobind by. adverse pos- 
‘Session and acquired an absolute éstate, 
such acquisition of an absolute estate must 
be treated to be an accretion to her hus- 
band's estate, because it is contended, that 
as a widow she could not, by. adverse pos- 
session acquire any property for herself 
and whatever property she did acquire by 
adverse possession would be an acquisition 
to her husband's estate. Reference has, in 
this connection, ‘been made to the decision 
of the Privy Council . in Lajwanti- v. Safa’ 
Chand (1). What was decided i in that. case 


(1) 80 Ind, .Cas..788; œP. L. T. 1; 22 A TI 304 
AI. R. 1924 P.C.-121;-5 tah, 192; (1994YM. Wi 
449: 90 L. W.-10; 2 :Pa&.L: R.945;-28 Q. NV. N.-960 
26 Bom. L. R. 1117: 47 M.-L. J. 935; 51 I. A. 171; D 


R. 5 A. (P. €.) 91 (P. 0). 


153: 
renter but has á widow's estate—that is to 


Bay a widow's-estate in her deceased hus- 
band's estate. If possessing as a widow 


` she possesses adversely to any one as to 


‘certain parcels, she does not acquire: the 
parcels as .stridhan but she makes them 


good to her husband's estate," 
:Now what their Lordships meant by 
this passage: was that. if the widow as 


representing her husband's estate, arid she- 


for certain purposes fully. represents her 
husband's estates encroaches on certain pro- 


perty in her capacity of a widow-and asre- 
presenting her husband 'sestate, then the in- - 


terest that she would acquire by adverse 


possession of ‘such parcel of land would be: 


an accretion to her husband's estate. Their 


Lordships did not say that the widow could 


hot,under ahy circumstance acquire any 
property for herself while holding her hus- 
band's estate. The decision of the Privy 
Gouncil in Lajwanti v. Safa Chand (1) 


above cited. was considered by a Divi- 
sion Bench of this Oourt in-Jagmohan. 


Singh v.Prayag Narayan Singh (2) and their 
Lordships thereheld that when a Hindu 


' widow i8 in possession of any property 


by adverse possession, then the proper- 
ty would become her stridhan, and it was 
only if.the property is held in possession 
by. a Hindu widow claiming as the widow of 
her deceased husband, then the ‘property 


. becomes an accretion to her husband's es- 
. tate. It is clear, therefore, that, unless it is 


i à - AN. A. 


- (2y87 Ind.Cas. 473; 6 P. . (1925 | 
/3 Pat. L. R. 251; A. I, R, 1925 Pat. 533 ) Pat. 140; 


‘band’s estate. 
nothing to show that she took adverse pos- 


shown that she took adverse possession of 


Gobind's share as representing her hus- 
band's estate, the interest she acquired by 


adverse possession would be her stridhan 


and would not be an accretion to her hus- 
Here there is absolutely 


session of Gobind's share as representing 
herhusband's estate. The learned Sub- 
ordinate Judge was clearly right in holding 
that at the date of the conveyance to the 


defendants first party the widow had an 


absolute interest in an eight annas share 
and the sale of 1 anna 15 gundas to the de- 
fendants first party was a valid sale. 
This appeal is dismissed with costs. 
Macpherson, dJ.—Iagree. 
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| .PATNA HIGH COURT. 
APPEALS FROM ORIGINAL ORrDERS Nos. 207 
AND Z8T or 1926. | 
November 2, 1927; 


` 
> — 


Present :—Mr. Justice Kulwant Sahay and .. 


` Mr. Justicé Macpherson. - 


Saiyid MUHAMMAD. FARIDUDDIN . < 


AHMAD —PLAINTIFF—AÀAPPELLANT . 
versus — is dn os 
Saiyid. AHMAD ABDUL WAHAB— 
DEFENDANT— RESPONDENT, ` | 


Guardians and Wards Act (VIII of 1890); ss. 8h, 15. (1) 
— Jurisdiction of Court, whether limite 


The power of a Court in dealing with accounts. 


exhibited by a guardian,.under s. 34 ofthe Guardians ^ 


and Wards Act, is not limited to such balance as the. 
guardian chooses to show 
jurisdiction to call upon 

Court such sum as the Oourt may find to be due: 


after a scrutiny of the accounts exhibited by him - 
and, if he fails.to pay.the balance due upon atrue - 


account, to deal with him under s. 45-of the Act. [p.: 
155, col. 1.] S 
Sita Ram v. Gobindi (2), followed. 


Jagannath, Panja v. Mahesh Chandra Pal (1), diss . 


sented from. 


Appeals from thé 


August, 1926. d EN 
` Messrs. L. N. Singh and Sarjoo Prasad, 
for the Appellant. T 

Mr. Hasan Jan and Saiyid Izhar. 
Hussain, for the Respondent, ZE 


JUDGMENT. A 
Kulwant Sahay, J.—Thisisanappeal 


on behalf of Saiyid Muhammad Faridud- ^=.. 
din who was appointed by the Distriet ' 
Judgeof Patna to act ‘as guardian of his: 


minor children Azizuddin and Musammat 


Umatul Rasul under the Guardians and : 
Wards Act. Musammat Umatul Rasul.was" 
married to the.respondent Saiyid Ahmad _ 
Abdul Wahab in February, 1925,and in 


July, 1925, he made an application before 


the District Judge for.removal.of' Faridud- : 


din and for-his own appointment as guar- 
dian of his wife and for examination of the 
accounts of Fariduddin. The 
District Judge appointed a Pleader Commis- 
sioner to examine and audit the accounts 
of the guardian. for the period from 1918 up 
to 1925. The learned Conimissioner . ex- 
amined the aecounts:in great detail and he 
reported that a sum of Ra. 2.326-11-2 ought 
to be thf balance in the hand of the guard- 
jan on account of the minor Umatul Rasul. 


Aecording to the account submitted by the . 


guardian nothing was due to the estate of 


-the minor — ^... 


ba to. uccounts ` 
exhibited—Power of Court to call upon guardian to | 
pay balance due on trate account... : xi 


therein. The Court has' 
a. guardian to pay into . 


é orders of the Distriet 
Judge, Patna, dated the 5th July and 26th” 


learned. . 


2 - 
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Objections were taken to the report by the 
` guardian as well as by Abdul Wahab and 
the learned District Judge, after considera- 
tion of the objections on koth sides and 
after secrutiny cf the accounts, has held 
that asum of Rs. 4,434.4-7 is due to the 
estate of the minor Umatul Rasul from the 
guardian and he ordered that the guardian 
Fariduddin do deposit in Court the sum 
of Rs. 4,434-4-7 within one month to be 
placed in deposit in a Bank to the credit of 
the minor. Appeal No. 207 of 1926 is direct- 
ed against this order of the District Judge 
which is dated the 5th July, 1928. 

The guardian failed to deposit the 
amount in Court as directed and the learn- 
ed District Judge by his order dated the 
26th August, 1926, imposed a fine of Rs. 100 
upon the guardian and observed that if the 
fine and the balance found due be not de- 
posited within ten days the question of a 
daily fine wil be considered. Appeal 
No.z37 of 1926 is directed against this 
iod of the District Judge imposing the 

ne. 

Mr. Lakshmi Narayan Singh on behalf of 
the appellant has taken us through the 
whole of the accounts and we have been 
referred to the report of the Commissioner 
on most of the items attacked by him. 

The first item consists of the marriage 
expenses of the minor. The learned Dis- 
trict Judge has wholly disallowed the mar- 
_dicge expenses. The Commissioner was also 


— of opinion that nothing should be allowed to 


the guardian on account of the marriage 
expenses, The case of the appellant is that he 
spent a sum of Rs. 5,766 and odd over the 
marriage of his minor girl. Thelearned Dis- 
trict Judge pointsout thatthe proper course 
which ought to have been taken by the 
guardian was to have applied to the Court 
for sanction before incurring the expenses 
relating to the marriage. That would no 
doubt have been the proper course. The 
Commissioner although he disallowed the 
item relating to the marriage expenses, 
found that the account asgiven by the 
guardian relating to the marriage expenses 
was correct so far as the amount of expen- 
diture incurred was concerned The amount, 
however, iscertainly very excessive. In my 
opinion à reasonable amount ought to be 
allowed as the marriage expenses of the 
minor. Mr. Hasan” Jan with his usual 
fairness has corceded that Rs. 750 would be 


a reasonable sum to allow for marriage ex-. 


penses. It appears,however, from the ac- 


158 


counts that asum of Rs. 245-12-0 had been re- 
ceived by the guardian as salami or presents 
at the timeofthe marriage and the Com- 
missioner observes that this was by way of 
an aid as was the custom among Muhamma- 
dans towards the expenses.of the marriage. 
The Commissioner did not: allow the gum 
of Rs. 245-12- 0 to be credited to the account 
of the minor as he had disallowed the entire 
marriage expenses. Whenit is found that 
Rs. 245-12-0 had been received by the guar- 
dian towards the expenses of the marriage 
this sum ought to be deducted. from the 
sum of Rs. 750 which we consider to be a 
reasonable sum to allow for marriage 
expences. The result is that a sum of 
Rs. 504 4 0 will be allowed for marriage ex- 
penses after deducting the money received 
as salami. 

The next item relates to the items cover- 
ed by certain mortgages. It appears that 
the guardian raised a certain sum of money 
by mortgaging the property of the minor, 
The mortgages were effected without the 
sanction of the Court, and in one csse in 
spite of the express-order of the Court re- 
fusing sanction. The Commissioner refus- 
ed to credit the estate of the minor with the 
sum raised by the guardian on mortgage of 
the minor's property. The learned District 
Judge, however, although he found that 
the mortgages were invalid inasmuch ag 
they had been effected without the sanction 
ofthe Court yet directed that the money 
that was received by the mortgage ought 
to becredited to the minor. He, therefore 
directed thata sum of Rs. 1,100 which was 
the shareof the minor be credited to the 
minor. Both parties here agree that this 
sum ought not to becredited tothe minor. 
The mortgages are invalid so far as the . 
minor was concerned. I do not see how the 
money raised under the mortgages could be 


.eredited to the minor without the minor 


being made liable for it. The proposal of 
both parties is that this sum should be ex- 
cluded. I would, therefore, direct that the 
sum of Rs. 1,100 be excluded altogether, 
The next item is the salary of a cook em- 
ployed in the family. -Expenditure on ac- 
countof the cook for the years under ac- 
count comes up to Rs. 604-11-9. The Com- 
missioner allowed a sum*representing the 
salary of the cook at the rate of Rs. 24 a 
ear and a certafn sum on account of 
be food expenses The learned District 
Judge has disallowed the whole amount. It 
is conceded on behalf of the respondent 


Bi 


-that aguarter of the amount ought to be 
‘allowed to the guardian. Oredit will, there- 
fore; be given to- the guardian for one- 
fourth ‘of Rs." 604:11-9 on account of thé Judge wasofo 


. eook. ^ z’ 


--. The next item relates to the expenses for 
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on the ground that. it-was not shown that - 

house for which the tax was paid did bes : 
long tothe minor. The learned District 


entered. in the Municipal registers. in tha 
name of: the guardian, was really in. part : 


clothes and shoes supplied to the minor the property of llo: 
.-.. ‘during the years under account. The Com- a sum of Rs. 89 to be credited to the 


missioner allowed Rs. 375 on this account.: 
In his petition of objection before the Dis- Jan argues 


trict: Judge the respondent objected to an 


item of Rs. 1 


Judge has disallowed this amount. The anything in 
Oommissioner wen 
carefully and if an extra’ piece of cloth ora 
"fancy sari-was supplied tọ the minor during 
ihe period under account .there is no reason 
why-this amount should notbe allowed to the 
guardian. In my opinion the entire amount 
of Rs. 151-9-6 deducted on account of the 
expenses for clothes and shoes should be 
allowed-to the guardian. © ; so 
© The next item relates to the expenses of 
the nikah ceremony. ` The Commissioner 
allowed a sum of Rs. -373 on this account. 
Ths learned District Judge has disallowed 
this amount wholly. Mr. Hasan. Jan con- in Court, 


Gades that a 


allowed for the nikah ceremony and we fix 
asum of Rs. 50as the proper amount which is that under $.. 


guardian for Municipal taxes. Mr. Hasan ~ 
that the learned Judgé was 
wrong in any eventin allowing a sum of 
51-9.8 and the learned District Rs. 80 and he ought not to have allowed’ © 
excess of .one-fourth . of ` 
t into the matter very Rs. 191-12-6 which represented the minor 5 
share in the property. We are not in a posi- . 
tionto say upon-what material the District ' 
Judge found the sum of ‘Rs. 80 tobe the ` 


share. .No- cross-objection was taken on - 
behalf of the respondent; and. we are not. 
inclined to interfere with the, learned Dis- 
trict Judge's order. ^^ - _. Me 
. "The -result isthat Appeal No. 207 is al- `. 
lowed in part and the sums specified above - 
wil be credited to the. guardian and the“ 

Each party will. bear his. own 
reasonable amount ought tobe costs. Aa DNE M AE 
. The question raised in’. Appeal. No.. 237. . 
45, sub-s (1) cl. (b) the - 
learned District Judge had. nọ- jurisdiction | 


ought to be allowed for the nikah... . no.juris 
d toimpose the fine. The contention is that 


“< Ih. appears that a: Moglani -was engage 
" asa tutoress to the girl and the Commis- 
.si mer. allowed Rs. 120 as her salary. - The 
learnad. District Judge had disallowed this” 
gmount but has given no reasons for dis- 
. allowing: it, -- It. is- 


. Moglani waa 


that the. girl wasan aécomplished girl and 
a, tutoress must have been engaged for her. 


under s. 34, cl: (d) the Court can call-upon. 
the guardian to pay into Oourt.the balance 
due.from the guardian on tha accounts 
exhibited by him under cl.-(c) of-s. 34 and 
not stated that. the thatno sumother than the amount shownag ~ 
not engaged at all, Itisfound due in the-account: exhibited .by: - the 
guardian can be damanded from the. guard,’ 
ian by. the District - Judge. under . the 
hat thesmountshould be Guardians and Wards Act and no fine can 


. È am-of opinion t 
be imposed upon him for. his. failure. to 


‘allowed. . 
i The other 


houses, . village expenses, cost of foodetuffs,. shown by him 


| items relate to the repair of deposit any sum in excess of: the amount 


in his account. exhibited - 


tniloring charges and medicine. ' No ob- unders. 34(c).-  . E KT 
jaction appears-to have been taken on this _ Reference has been made to the decision | 


ancount- before the District Judge.’ The 
learned Commissioner very. carefully con- 
sidered these items and we are not inclined 
to interfere. with the report of the Commis- 
sioner-on these items. pi 
- Mr. Hasan; Jan. o 
Rs. 80. which bis been allowed by the 
District..Judge on account of Municipal 
faxes. He contends that the total amount: 
of taxes paid: during the years in'suif. 
amounts to Rs. 191-12-6.and the whole of  - (1) 36 Ind. Cas. 286; 25 C. 
688 go Fe” ME FREUE. 


of the Oaleutta High Court in Jagannath 
Punja v. Mahesh Chandra. Pal (1). This ` 
case no doubt supports the contention of . 
the learned Advocate for the appellant but : 
a pm |. . with very great.respect .to the learned 
bjects to an item of Judges lam unable. to: agrée- with the 
opinion expressed by-them in that case. . ¥ 
- Section34 ofthe Guardians and Wards Act 
provides that where a guardian. of the pro- 
perty of a ward. has, been appointed -or . 
L.J, 149; 21 0, W.N. | 


* 


i {his was: disallowed- by the: Commissioner: 088, L. 2 : i52. 005 eter, 


pinion that the house, though- . 


the minor and he allowed ... 


amount payable-on account the. minors . : 


balance of the amount will be deposited-- - 
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declared by the Oourt, and such guardian 
is not the Collector, he shall (c) "if so re- 
quired by the Court, exhibit his accounts in 
the Court atsuch times and in such form 
as the Court from time to time directa." 
Olause (d) of the section then says ifso re- 
quired by the Court, pay into the Court, 
at such timeas the Court directs the 
balance due from him on those accounts,or 
so much thereof as the Court directs.” ` 

..Mr. Justice Mookerjee in the case of 
Jagannath. Panja v. Mahesh Chandra Pal 
(1) was of opinion that the words :' those 
accounts " in cl. (d) .of.5..34 refer to the 
account exhibited by the guardian under 
cl. (c) of the section and the Court can 
require the guardian to pay into Court 
Only such amount as is shown by the guar- 
dian to be the balance in his hand in the 
account exhibited by him under cl. (c) 
and that the Court has no jurisdietion to 
call upon the guardian to pay any extra 
sum which it may find to be due from the 
guardian on a scrutiny of the account 
exhibited by him. In my. opinion this is 
not the correct interpretation of s.34 of. 
the Act.’ "c 
, In Sita Ram v. Gobindi (2) Walsh, A- O. 
J., considered the decision of Mookerjee, 
Ja in Jagannath Panja.v. Mahesh Chandra 
Pal (1) and refused to follow it; and held 
that the power of a Court in. d ealing with 
accounts exhibited by a guardian is nof 
limited by such balance as the guardian 
ehooses to show therein, and .that the 
Court has jurisdiction to investigate the 
accounts exhibited. to amend .them by 
striking out objectionable items, and to 
direct the guardian to pay the balance 
due on a true and just account, and if he. 
fails to pay the balance as found . by the 
Court, he can be dealt with under s. 45 of 
the Act. I am inclined to agree with the 
view taken by Walsh, A. O. J.; and Iam- 
of opinion that the Court has jurisdiction’ 
to call npon a guardian to pay into Court: 
such sum as he may find to be due after: 
a scrutiny of the account exhibited by him.. 
If no such powerhad been.given io the: 
District Judge the result would be that: ar 
scrutiny of the account submitted by the. 
guardian would beof no use whatsoever. : 
If thé Court was bound to: accept. the. 
sum as shown in the account to be actually 
due from the guardian and ifthe Court: 
was not entitled to call upon the guardian: 
:(2) 60 Ind. Cas. £92; 46 A, 458; 22.A. L. J.585; A. 
I R. 1924 AIL O93... 70 7 705 0$ L 
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to pay ¿ény sum in excess of what is shown 
in the account, it would be a mere waste of 
time to check and audit the account ag 
submitted by the guardin. It is conceded 
that the Oourt’ had jurisdiction to check 
the account and if that is so, I think 


, that it follows that the Court has also the 


jurisdiction to direct the guardian to pay 
thé sums found due on such checking of 
the account and to act under s. 45 on his. 
failure to do so, JE ode 
. The rules framed by the Calcutta High 
Court under the Guardians and Wards Act 
provided that unless otherwise directed a 
guardian shall not be discharged from hig 
liabilities until he has filed and passed his 
accounis, aud has paid into Court Or ag 
otherwise ordered, any balance which may 
be found to be due from him. The inter- 
pretation placed by Mookerjee, J., on s: 34 
was notin aecord with the previous inter- 
pretation placed upon that section by the 
Calcutta High Court and by the rules 
framed by that Oourt under the Guardians 
and Wards Act. i ! 

- A similar question was raised in this 
Court in Abbasi Begam v. Yaquti Begwm (8). 
No doubt the question raised there was one 
under s. 41, sub-s. (3) of the Act; but the 
principle involved in that decision applies 
to the facts ofthe present case. There it 
was held that in order to enable the Court: 


to impose a fine under s. 45 of the Guar- 


dians and|Wards Act for non-compliance 
with an.order under s. 41 (3), it must be 
shown that the sum for the non-payment 
of which the fine had been imposed was 
actually due from the guardian, and if the 
guardian represents that the sum is not due, 
no fine can be imposed ‘unless it is first 
ascertained whether the sum which he 
has bsen ordered to pay was really due from 
him. It was there held that it was open to 
the District Judge to examine the account 
and to ascertain the sum actually due. 

In Harikrishna Chettiar.v, Govindarajalu 
Naicker (4), the question was considered 
and the learned Judges appear to be in- 
clined not to agree with the view taken 
by Walsh,. A. CO. J. in Sita Ram v. 
Gobindi (2), and to agree with the view taken 
by Mookerji, J;, in J agannath Panjá's case 
(1), but the question was fot decided and 
the observations were obiter dicta, . L3 

e(3 Ind. .628; : : ; Á. 

E ) 93 Ind Cos. 628; 4 Pat, 264; A. IR. 1925 Pat, 
.-(4) 98 Ind. Cag. 332; 50.M. L...J. -273;. 23 L.. W, 490: 
(1926) M, W. N. 350; A. I. R. 1926 Mad. 478, .. . . 
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. - Mr, Hasan Jan on behalf of the respond- 
ent has contended that the word "exhibit" 
in cl. (c) of &. 34 indicates that the guard- 
San is bound to prove the items contained 
in the account. He refers to the wording 
in s: 41, sub-ss. (3) and (4) where the word 
used is "deliver" and to the wording of 
g: 34, cl. (b) where also the word *deliver" is 
used. There may be some force in the con- 
tention of Mr. Hasan Janand the word: exhi- 
bit" incl, (c) ofs.34 may mean something more 
than: mere filing or delivering the accounts; 


but it is not necessary to lay any very great . 1922 
stress upon the. word "exhibit" in cl. (c) - 


The whole tenor of the Act shows that the 
iatrict Judge has ietion to 
a ananta. and ifthatis so, it is clearly 
within the jurisdiction of the Distriet Judge 
to call upon the guardian to pay into Court 
any sum that he may find due upon à true 
. pecount.of the affairs ofthe minor. I am, 
. therefore, of opinion thatthe learned District 
- Judge was within hisjurisdictionin imposing 
the fine. On-the merits, howéver, having re- 
gard to the fact that a substantial portion 
ofthe amount disallowed by the District 
Judge has been allowed by this-Oourt, it is 
not proper to impose a fine upon the guard- 
jan in the present case. ma T. 
"The order imposing the fine ie, therefore, 
set aside. It will no doubt be open to the 
District Judge to act under this section if 
the guardian, again fails to deposit the 
amuntÍfound.due. within the time. to be 


geod by him. a 
Macpherson, J —l agree, | 
BER cC Order set aside, 

A.N. A, i » 3 


- 


.. PATNA HIGH COURT. 
' APPEAL FROM APPELLATE DECREE No. 122 
. -of 1925. 
MD November 3, 1927, 
Present : —Bir Dawson Miller, KT., Chief 
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^ Mortgage— Permanent lease by mortgagor 1n posses- 
pon, ing of—Tests—Tramnsfer of Property Act 
(IV of 1882), s. 00... | : ET 
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It cannot be leid down as a proposition of law 
that the very’ act of granting a permanent lease of 
bakasht lands to a tenant is itself an act which is, 
outside the scope of the authority of a mortgagor : 


‘in possession. The test.for determining whether 
such a lease is valid or void is- that laid down -in ° 


8. 66 of the Transfer of Property Act, namely, whether 


it is destructive or permanently injurious to the pro», ’ 


perty and likely to render the mortgagee's security- ^ 
insufficient. ([p..158, col. 1.] CERES M 
Appeal from a decision of the District 
Judge, Monghyr; dated the 3rd November, 
1924, confirming that of the" Subordinate : 
Judge, Monghyr, dated the 10th March; . 
Messrs. Murari. Prasad and S.S. Bose; — 
for the Appellants. © ge ! b 
Mr. 5. N. Roy, for the Respondents, 7 
JUDGMENT. ` 


Miller, C. J.—The suit out of which ~. 


this appeal arises was instituted by the 
plaintiffs -for a declaration of their title to, 
and -recovery of possession of, 34 bighas . 
odd of what isdescribed as bakasht land . - 
in village Bariarpur which lies: within, 


- Taluka Zafarpur. It: appears that Taluka . 


Zafarpur was mortgaged in the year.1895: 
to aMr. Thomas, who in 1907° obtained - & 
‘decree upon his mortgage against the . 
mortgaged propérty- and in 1908 sold-the.. 
decree by akabala to the plaintiffs. In- 


1919 the plaintiffs appear to have obtained | | 


execution of the , decree and purchased the’ ^ 


property themselves at the auction sale. > ` 


When they came to take possession of 
village Bariarpur; tbey found various | 
persons.in possession over certain portions 
of the land and they brought: this suit 
against seven different sets of defendants . 
för the purpose of: ousting them and gett-. 
ing possession over the lands'in suit. We 
are concerned in this appeal only with | 
the interest. of the defendants Nos, 7 'io- 
10 who are some of those who have been 
described as the second party defend- 
ants in the suit and their interest is con- 
fined to 12 bighas:of land of which they 
obtained atenancy from the mortgagorin 
possession in the year 1912.” They claimed 
that having obtained a permanent lease of. 
their 12 bighas from the mortgagor, who- 
was thenin possession, they were entitled 
to remain in possession and the purchasers: 
atthe salein executicn of the mortgage; 
decree could not turn tkem out. : ; 
The learned Subordinate Judge of the 
trial Court found against the present’ ap-"— 
pellants on the ground that-the permanent 
lease granted to them by the mortgagor 
did not appear to be-bona fide and- valid: 
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as against the plaintiffs. On appeal to 
the Distriet Judge, he puts the matter 
somewhat differently.. He apparently con- 
siders that there was some fraud or collu- 
sion between the mortgagor and the ap- 
pellants and says: "In my opinion there 
can beno doubt that this lease was a 
collusive and fraudulent one and was ex- 
ecuted to cheat Harkhit's ereditors and was 
not executed bona fide in the ordinary 
courae ofthe management of the property". 

From that decision of the defendants 
Nos. 7 to 10 have appealed, and two points 
have been relied upon in argument in 
support of their appeal. In the first place, 
it is pointed out that in the plaint from 
first to last there is not a word suggesting 
that there was any fraud in the transaction 
which resulted in the permanent lease 
granted to the appallants, nor is ‘any men- 
tion made ofany collusion. The only case 
made with regard to these defendants is 
that which appears in para. 8 of the plaint, 
and the allegation there is that it was 
admitted by all parties that the said lands 
formed the khudkasht of the former pro- 
prietors. lt thenrefers to certain proceed- 
ings which were pending between various 
parties interested in Taluka Zafarpur and 
continues;—'' During the pendency of the 
aforesaid criminal case, the defendants’ 
Ist party had ceased to possess any 
interest in Taluka Zafarpur aforesaid and, 
without any title to keep possession of the 
said lands by making settlement with the 
defendants 2nd and 7th parties, was urged 
on their behalf although they had no right 
to keep possession or to make settlement 
with the tenants, nor was any such right 
urged on their behalf, and their entire 
interest in Mauza Bariarpur aforesaid had 
been transferred”. This passage is some- 
what obscure but it is the only allegation 
put forward in the plaint so far as the 
case against the present appellants goes 
and the allegation there apparently is that 
the mortgagors being no longer proprietors 
had no powerto granta permanent lease, 
` to the appellants. There is not a word of 
any fraud or any collusion on the part 
of the defendants. Again, when we turn 
to the issues in. the case, there is no 
suggestion ofany fraud or collusion bet- 
ween the mortgagors and the appellants. 
The seventh issue is ' Have defendants 
2nd and 7th parties acquired valid tenancy 
right as alleged? “It is not disputed 
that a permanent lease of 12 biyhas of 
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bakasht land was granted to the defendants 
Nos. 7 to 10 ata rental of Rs. 5 per bigha 
and it is not disputed that they have been in 
possession thereof since that date up to the 
present time and the mortgagors were 
certainly in possession in 1912. Therefore, 
having produced their deeds, it seems to 
me that the appellants had done all that 
was necessary to show prima facie that they 
had aright to remain in possession. If, 
in fact, the mortgagors had no interest in 
the property at the time they granted the 
lease,’ then undoubtedly the lease would 
not be valid and that being the only issue 
raised in the pleadingsand it beingno longer 
disputed that the mortgagors were proprie- 
tors at least to the extent of a 10-annas 
share in the property at the time when the 
permanent lease was granted in 1919, it 
seems thatthere was an end of the case 
made by the plaintiffs in their plaint, and 
all these questions of fraud and collusion 
which were considered by the lower Appel- 
late Court ought never to have been taken 
into consideration at all. There can be no 
collusion between parties in doing an act 
they have a perfect right to do. 

Ihe only other point was whether 
assuming the mortgagors were in posses- 
sion notwithstanding the allegation made 
in the plaint, they were entitled to grant 
8 permanent lease of 12 bighasof the bakasht 
land to these defendants, or whether such 
a proceeding was in contravention of s, 66 
of the Transfer of Property Act. On this 
question also I think that our decision 
must be in favour of the appellants. The 
section provides as follows:—: 

“A mortgagor in possession of the mort- 
gaged property is not liable to the mort- 
gagee for allowing the property to deterio- ` 
rate; but he must not commit any act 
which is destructive or permanently in- 
jurious thereto, if the security is insufficient 
or will be rendered insufficient by such 
act. Haplanation.—A security is insuffici- 
ent within the meaning of this section 
unless the value of the mortgaged property 
exceeds by one-third, or, if consisting of 
buildings, exceeds by one-half, the amount 
for the time being due on the mortgage”, 

On that part of the case all we know ig 
that the property was solel and fetched a 
sufficient sum to satisfy the whole of there 
mortgage debis. There is not a scrap of 
evidence before the Court to show that the 
security was in any way rendered insuff- 
cient by any act on the part of the morts 
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. ity of the mortgagor. in possession. 
mot accede to such a. proposition. It: 


.of their effect 


. mently 


kad 


gagors in granting the permanent. lease- 
to these appellants. It was contended,. 


however, on behalf ofthe respondents that 


the very act of granting a permanent lease 


of bakasht lands to a tenant is. itself'an act. 


which is outside the scope. of the author- 
I can- 


seems to me that the effect.of the section 
is. correctly and concisely stated at page 
1176 of Sir Hari Bingh Gour's.book on the 


“Law of Transfer, (5th Edition) where he 


States the law as laid down in the case of. 


Wazir Ali v. Moti Chand (1) and says “But. 


go stated, the.statement is too wide. In the 
case of an. English or possessory mortgage. 
it is perfectly correct to say that themort- 
gagor can make no lease without the cons- 
ent of.the mortgagee, but in any other case 
there appears to be no authority for similar- 
ly limiting the powers of the mortgagor. 
On the other hand, being theowner of his 
own property, he. is not only entitled to 
create leases but may do so irrespective 
upon the. mortgagee’s, 
security, provided only they are not waste- 
ful- within’ the meaning of this section, 
which permanent, or long leases would 
presumably be if they materially ‘prejudice 
the saleable. -value of the property and 
are injurious to the interest of. the mort- 
gagee". Thenina later passage he says— 
“The. test by which the tmortgagor's leases 
would be judged is.stated in the section, 
viz, were. they. ‘destructive or. perma- 
injurious. to .the property. likely 
io render the. mortgagee’s security in; 
sufficient. .It has been held in some cases 


that. where the ‘mortgagor's’ leases are . 
. questioned by the mortgagee the burdenis - 


on the lessee to prove that they were usual 
and given.in .the ordinary course’ of 
management. This . view follows - the 
English Law but ignores the different:stand 
point from which law views the mortgagee's 
rights in the country which an apprehen- 
give mortgagee may enlarge by contract; 
‘but not otherwise. than as provided in this 
section, even if he is .an English mort- 
gageo”. 

In the present case there is not dro 
‘start to finishagingle scrap of evidence to 
show’ ‘that this permanent lease granted by 


' “the mortgagors in. pessession has in any 


Away. been destructive or-permanently. $n. 
jurious - to the mortgage-debt. The debt 


ag in fact been satisfied. Ifa case of that 
ANLE hl dms c 
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'Sort was to be inade out, “then it was clearly, 


in my opinion, for the “plaintiffs, to make it.. 
But as I have- already said, the evidence. 
is absolutely silent on. the point and when. | 


we consider that the “property sold ..was.- x 


sufficient £0 satisfy the whole of the mort., 
gagees' claim, then I cannot see how it can, 
in any view of the case be said that the, 
permanent. lease granted in 1912 was in 
contravention: of s. 66. of. the Transfer, . 
of Property Act. -In-my opinion the learned” 
District Judge ought never-to have entered 
into his question of fraud -and - collusion 
which was nowhere pleaded in the plaint 
and does not even find a place 3 in the issues - 
framed before trial. 

I think that this appeal. must bé alowed 
with costs here and in the Courts below, 
The judgment of. the District . Magistrate | 
will be set aside as against these appellants 
and in lieu thereof the suit willbe dismis- 
sed as against.the present appellants . with 


costs throughout. . oum 
, Adami, Jl agree. . en E 
A.- N, Ao Ss: a By 


Appeal allowed. - 


PATNA HIGH. COURT, 
: APPEAL FROM APPELLATE Drosra No. i^ à 
oF 1925. - OH 
: August 10, 1927. : ME B 
- Présent:—-Mr. J ustice Das: and. e 
Mr. Justice James.” - 

ABA ORAND MARWARE Prem 

^ IL. APPELLANT _ ` 
l versus - 

"Tus BENGAL NAGP ÜR RAILWAY Có; 
" AND OTRERS—DEFENDANTS— RESPONDENTS? ! 
Railways Act (IX of 1890), 8. 72—Risk: Note Forn 
B—Suit for non-delivery —Burden of proof of:loss— 
Duty , of Railway Company—Mere plea of loss, whe- 

ther sufficient. 

- In a suit for - damages for non-delivery of good’ 
consigned to a Railway Administration for: carriage the 
Railway -Administration must, prove thatthe goods 
consigned. have been, lost, before. they take. -ad- 
vantage of the agreement. contained: in the Risk Note 
to throw upon’ thé plaintiff the onus of showing 
that the goods were lost by dishonesty or ‘wilful ' 
negligence. Jt is not sufficient. for the Railway 
Oompany to plead execution ofthe Risk Note’ and . 
to plead loss ; they must definitely pos that there has . 
been loss of the goods.- [p. 159, col. 2.| 
:Nageüdra Nath Sen v. B.-& N. W.. Ry. a) and 
Puran Das v, E. I, Ry. Co, (2), followed, < 
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Appeal from a decision of the Additional 
Subordinate Judge, Purulia, dated the 20th 


December, 1924, reversing that of the Munsif, 
Raghunathpur, dated the 26th April, 1924, 


Mr. S. N. Bose, for the Appellar.t. 
Messrs N. C. Sinha and N. C. Ghosh, for 


the Respondents. 


JUDGMENT. 

James, J.—The suit out of which this 
Appeal arises was instituted against the 
E. B. Ry. Oo., and two other Railway Oom- 
panies for compensation for non-delivery of 
four bagsof dhania and 23 bagsof tamarind. 


-The defendant Railways admitted that the 


goods had not been delivered to the con- 


“signee; and the E. I, Ry. Co., by whose line 


the goods had been carried while they were 
in transit to their ultime destination, admit- 
ted that they had been lost, The defend- 
ants denied liability, pleading that the 
plaintiff had executed a Risk Note in Form 
B exonerating the carriers by Railway from 
liability for loss of the gcodg, unless such 
loss should be due to wilful neglect on the 


: part of Railway servants. .The defendants 


did not succeed in proving by evidence that 


. the goods had been lost; and on this account 


-the Munsif of Raghunathpur held that they 


were not entitled to take advantageof the 


. terms of the Risk -Note executed by the 


^ 


plaintiff. On appeal, the learned Subordinate | 
:dudgeof Purulia held that it was sufficient . 


-for the Railway Company to plead loss and 


that they were not obliged to prove it before ` 
they could. take advantage of the Risk Note. . 


: He, therefore, allowed the appeal, and dis- 


. missed the suit. 


The plaintiff comes up in 


. second appeal to this Court. 


Mr. S. N. Bose argues for the plaintiff that - 
in the absence of proof of loss, deterioration, - 


or destruction, such as would bring the case 


`“ within the terms of the Risk Note, he is 
It was not proved that- 
the goods had actually beet despatched , 
from Kushthia, after they had been made. 
over tothe Eastern Bengal Railway Ccm-. 


entitled to a decree. 


pany; and itis not suggested on behalf of 


the Railway Companies that loss has been - 
Mr. N. O. Sinha for- 


proved in this case. 
the respondents argues that the defendant 
Company has merely to plead loss; and the 
onus will then be upon the plaintiff to prove 


that the loss was caused by some set of. 


dishonesty or wilful negligence on the part 
of a servant of the Railway Administration, 
Butin the recent case of Nagendra Nath 
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Sen v. B & N. W. Ry. (1) it was held, 
following the decision of the Full Bench in 
the case of Puran Das v. E.I. Ry, Co. (2) 
that the Railway Administration must prove 
that the goods consigned have been lcst 
before they take advantage of the agree- 
ment contained in the Risk: Note to throw 
upon the plaintiff the onus of showing that 
the goods were lost by dishonesty or wil- 


‘ful negligence; and that itis not sufficient 


for the Railway Company to plead execution 


‘ofthe Risk Note and to plead loss; they must 


definitely prove that there has been loss ‘of 
goods. It is not suggested that in the case 
with which we are here concerned, the 
defendant Railways did prove that the 
goods had been lost. Therefore, they can- 


not take advantage of the agreement con- 


tained in the Risk Note. The goods were 
accepted for carriage by Railway; they have 
not been delivered to the consignee; and 


“the carriers must be held responsible for 
- their value. ' 


The plaintiff's suit must accordingly be de- 


. creed against the Railway Company to whóm 


the goods were delivered forcarriage, The 


. appeal is allowed; the decree of the lower 


Appellate Court is set aside; and the plaint- 
iff’s suit is decreed against the E. B. Ry. Co., 
The plaintiff will be'entitled to his costs 
throughout, di 
Das, J.—I agree. These cases are- free 
from all complications. The -plaintiff in 
this case sues upon the contract and for 
damages for non-delivery. I do not think 
that the proposition is disputed in any `of 
the judgments to which my attention: has 
been drawn that in a case where the plaint- 
ifl is suing upon the contract for nòn- 
delivery of the goods, the onus is upon fhe ` 
Railway Company to prove the loss of goods, 
B, K.P, Appeal allowed, 


(1) 105 Índ. Cas. 546. | 
(2; 102 Ind. Cas. 673; 8 P, L. T. 416: A. I. R, 


1927 
Pat. 234; 6 Pat. 718, : 
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PATNA HIGH COURT. 
CRIMINAL MISOSLLANTFOUS Case 
. No. 125 or 1927. 
. Noveniber 14, 1927. ; : 
Preseni:—Justice Sir. Jwala Prasad, Kr., 
s and Mr. Justice Rose. 
Babu, OHHANU PRASAD SINGH— 
| ÅCOUSED— PETITIONER 


VETSUS - 


EMPEROR— OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 350, 
§26—Transfer—Reasonable apprehension, whether 


` sufficient—Accused's right to fresh examination of. 


witnesses. : 
"^ Itisenough for the transfer of a case that the 
applicant for ‘transfer has reasonable grounds for 


apprehension that he will not receive proper justice ^` 


at the hands of the trying Magistrate. It is not for 
the Court to decide whether the apprehensions of the 
‘accused are true or not. > 

An accused has, under s. 350 of the Code of Grimi- 
nal Procedure, aright to demand that the witnesses 
or any of them pe summoned and re-examined when 
- the case is tried by the Magistrate tó wham it is 
transferred for trial. He can, however, waive his 
- right. 
Application for transfer of a case from 


~~ the Oourt.of the Sub-Divisional Magis- 


trate, Supaul, to the Court of some other 
competent Magistrate elsewhere. | 


Messrs. S. Sinha and Murari Prasad, for’ 


—. the Petitioner. 
' "The Assistant Government Advocate, for 
the Opposite Party. - 
; | JUDGMENT.. 
Jwala Prasad, J.—This is an appli- 
cation for the transfer of the case from the 
Court of the Sub-Divisional Magistrate of 


'' fupaul,a similar application made to the 
. “District, Magistrate having been refused. 

"The application to this Court reproduces ` 
 -".gubstantially the -allegations made in the 


application to the District Magistrate for 
the transfer of the case. We have heard 
Counsel on both sides and have . carefully 
considered the allegations made -by. the 
petitioner and the explanation whick was 
offered by the Magistrate in connection 
with the application made to the District 
Magistrate. No further explanation has 
been given to this Court and the Magistrate 
. relies upon the explanation given by him to 
the District Magistrate. 

It seems to us that from the circumstances 
disclosed in the applications and what 
transpired in Court during the trial of the 
ease, the aceused may reasonably appre- 
hend that he will mot receive proper 
justice at the hands of the Sub-Divisional 
. Magistrate of Supual. Whether his 'ap- 


“preh engions are true or not it isnot for us ` 
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to decide; it is enough for the transfer of 
the case that he has reasonable, ground for 
such an apprehension. Whereas the several 


petitions filed by the petitioner before the 


Sub-Divisional Magistrate-during the trial 
show want of propriety, the Magistrate's 
remarks on various-occasions on the. other 
hand exhibit lack of judicial ‘temper. We 
need not” enter into a detailed discussion 
as regards the variousallegations made in 
the petitions. We think that the: case-is 
ons which should be tried by another 
Magistrate. = "C 

‘The case is accordingly transferred to the 
head-quarters of Bhagalpur to the file of 
the District Magistrate who will himself try- 
the case or have it tried by any competent 
Magistrate subordinate to him. 

The accused . under s. 350 of the Code of 
Criminal Procedure Code has a right to de- 
mand that the witnesses or any of them be 
summoned and re-examined when the case ' 
will be tried by the Magistrate to whom it 
will be transferred for trial. The accused | 
can, however, waive his right and: Mr: 
Sinha, who appears for: the petitioner, ` 
assures. us that the accused will not insist 
upon the examination againof the- witnesses 
already examined in. the case and -that 
the trial now in the Court to which the case” 
will be consigned will continue from the 
stage at which it had reached in the Court 
of the Sub-Divisional Magistrate of Supaul; 
It.may be observed that the Sub-Divisional - 
Magistrate has refused to summon the 
witnesses for the defence. It will be open 
to the accused to make a further applica- | 
tion before the Magistrate-to- whom the 
case will now be transferred and it will be 
for that Magistrate to decide the question 
upon merits. The order of the Sub-Divi- ` 
sional Magistrate of Supaul upon this 
particular point will not, therefore, stand 
in the way ofa further application being: 
made by theaccused to examine defence 
witnesses. l l 

Ross, d,—I agree. : 7 
TAN, A. Application granted, - 
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RANGOON HIGH COURT. 
CiviL Revision No. 32 or 1927, 

July 28, 1927. 

Present:—Mr. Justice Pratt. 
MAUNG PO PE— APPLICANT 
VETSUS 
MAUNG KWA AND ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908),"0. XXI, r. 58 
—Enzecution of decree—Attachment—A pplication after 
sale to remove attachment, maintainability of —Execu- 
tion sale, effect of. se l 

A Court has no jurisdiction to entertain an appli- 
cation under QO. XXI, r. 58 ofthe Civil Procedure 
Code, after the properties attached are sold in exe- 
cution. A sale in execution ipso facto determines the 
attachment. 

Gopal Chandra Mukerji v. Notobar Kundu (1) and 
Puhup Deo Kuer v. Ram Charitar Barhi (2), relied 


-~ 


on, 

Mr. Chatterjee, for the Applicant. 

Mr. Mitter, for the Respondent. 

J UDGMENT.—This is an application 
under s. 115, Civil Procedure Code, to revise 
the order of the Township Judge, Myaing, 
in Civil Miscellaneous Case No. 1 of 1997, 
ordering the removal of attachment of land 
attached in Execution Case No. 31 of 1926. 

It is contended that theorder for removal 
of attachment was ultra vires as the land 
had already been sold before the applica- 
tion was made. | 

A reference to the execution proceedings 
Shows that the land in question was sold on 
the 17th December, 1926, and the application 
for removal of attachment was not made till 
the 4th of January following. P orn 

1t is true the sale had not been confirmed, 
but I am of opinion that the contention that 
the attaehment was no longer subsisting is 
correct. l 


I have been unable to find any officially ` 


reported cases on the subject, possibly the 
rulings on the point have not been recorded 
as it was considered too obvious. 

Mr. Ohatterjee for applicant relies on the 
Calcutte. Bench case of Gopal Chandra 
Mukerji v. Notobar Kundu (1). 

It was there held that an order under 
1. 60 of 0. XXI must be made before the 
Bale has taken place. It was also pointed 
out that sub-r. (2) of r.58, which provides 
for the adjournment of a sale pending the 
investigation of a claim preferred under 
sub-r. (1) makes it clear that the application 
for removal of attachment and order under 
r. 60 must be prior to the sale in execution. 

The Bench held that the subordinate 
Court had acted clearly in excess of juris- 
diction and violation of an express provi- 


(1) 15 Ind, Oas, 53; 16 O, W. N, 1029. 
11 
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Bion of the Code, and that-it was a case in 
which.it ought to interfere on revision. 

This ease was followed. by a Bench of 
the Patna High Oourt recently in Puhup 
Deo Kuer v. Ram Charitar Barhi (2). l 

In the Patna case the sale of land in eze- 
cution took place after the application 
under O. XXI, r. 58 had been filed. 

Mullick, J., in giving judgment remark- 
ed:—"Itis obvious that, after the sale was 
held, the attachment was ipso facto deter- 
mined and the Court had no longer any 
Jurisdiction to try the claim ease". - 

I have no doubt that this is sound.law.: 

It is obvious that respondent has a remedy 
under r. 100, if dispossessed or that he may 
resist the auction-purchasers. taking pos- 
session under r. 97, if he has no cause of 
action.under r. 90. 

I hold that the order of the Township 
Court was without jurisdiction and set it 
aside accordingly. Applicant will be allow- 
ed costs, Advocate’s fees two gold mohurs, 


A. N. A. Application allowed. 


rg?) 74 Ind, Cas, 87; 4 P. L. T 544; A, I, R. 1924 Pat, 


RANGOON HIGH COURT, 
Civil MISCELLANEOUS APPLICATION No, 58 
or 1927. ; 
July 19, 1927, 
Present:—Mr. Justice Maung Ba. 
K. K.S. A. R. FIRM—APPRELLANTS 
versus 
MAUNG KYA NYUN AND ANOTHER.— 
E RESPONDENTS. 

` Civil Procedure Code (Act V of 1908), 0. XLVIİ 
r. I— Any other sufficient reason", interpretation of— 
Reason, whether should be ejusdem generis—‘Ejus- 
dem generis’, meaning of. l l 
_ Although the words ‘any other sufficient reason’ 
in O. XLVII, r. 1 of the Civil Pgocedure Code mean, 
a reason sufficient on grounds at least analogous to 
those specified igi previously, it is not neces- 
sary; that the reason should be ejusdem generis with 
thése previously specified. The phrase ejusdem 
generis is more restricted in its. meaning than the 
word ‘analogous’, [p. 163, col. 1;] ` 

The summons. to à witness in a case was returned, 


BA 
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"umnéerved as the witness cóuld-not be found. The 
Court with a. view to avoid the case pending idly 
? declined: to adjourn. the ‘case for .giving a further 
opportunity to the party concerned ‘to secure his 
“attendance and decided the suit. The witness was 
- subsequently fotind’ out aud the party applied for 
-keview of the case, and. the application was granted 
sby the trial Court: - a ; 

Held; that there was a sufficient ground for re- 
view, and'the order of the trial Court: granting the 
‘application was not illegal. -[p. 162, col. 1] |. 
^- Mr. Ganguli, for the Appellants. 

i" Mr. Basu, for the Respondents. 


JUDGMENT.—This.is an application 
for-a certificate under ‘cl. 13 of the Letters 
"Patent thatit-is.afit case for appeal. .. 

.- As the point involved is one of construc- 
- .'tion.to.be put-upon the, phrase “any other 

' sufficient reason" used in r. l.of O. XLVII, 
Civil Procedure Code, I‘ have allowed both 
‘sides to argue: that point. The applicant 
iGhettyar firm -brought a-suit against the 
‘respondents ona promissory-note, and the 
"respondents:denied: execution .of that note. 
In the evidence tendered by the applicants 
it-was alleged that the writer ofthe note 
was one. Ma Tin U, but the applicants 
„made no- attempt ‘to produce "her. Conse- 
quently the respondents applied to the 
trial Judge for.an adjournment to enable 
them to produceher inorder to rebut the evi- 
dence tendered against them. The learned 
Judge accordingly adjourned the case. The 
respondents took out asummons, but as the 
witness was not to be found at her old 


‘address the summons was returned un- . 


served. The respondents then applied to 
the Judge to give them another adjourn- 
ment to enable them to make further efforts 
to secure. that witness. But the Judge, 
who was presumably actuated ‘by ‘a desire 


to:show ‘short’ ‘duration, réfused to grant: 


any more adjournment and . proceeded with 
the trial which resulted ina decree being 
passed against the respondents. The res- 
pondents subsequently succeeded in finding 
the witness and applied to the trial Court 
for &' review. The ‘Judge granted the 
review and ‘gave the following reason: ET 


Bee every effort was made by the applicants 


` 


“tọ. bring Ma Tin U into the witness- box but 
ps she could not be found applicants were 


= 


obliged. to close their čase as no further. 


‘adjournment wag allowed. 'The reason why 
this Court declined to, allow. any further 
. adjournment by that time was to save the 
. ease pending idly for many months and not 
With “reason. to object to the examination 
ef. Ma: Tin-D.: Since the Court has. no 
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objection to examination of Ma Tin U, I. 
consider this application on. this ground 
isa fit one to be admitted." Against that 
order the applicants went upon appeal to 
the District Court. The learned- District 
Judge dismissed the appeal recording the 
following reason: “The lower Court was 
satisfled that respondents had, made every 
effort to bring Ma Tin U to Court. There 
‘was documentary evidence on the record 


. showing how respondents had’ taken out a. 


summons and how. that summons was 


‘returned with a report that Ma Tin U's 


whereabouts were unknown. In my .opi- 
nion the provisions of O. XLVII, r. 4, sub- 


.cl. (2) (b) have .been complied: :with and so 


there is no cause for interference.” The 
Chettyar firm. were still not satisfied and . 
came up to this Court on revision. I dis- 
missed that application for revision saying, 
"On taking: account of the circumstances 


“under which the respondents were not 
‘given an opportunity of. producing. the 


rebutting evidence, I consider that those 
circumstances ..constituted ‘a. ‘sufficient 
reason’ within the meaning of r. 1 of Q. 


 XLVIL, Civil Procedure.Code. That reason 
‘need not be ejusdem generis with. the other 
two. specific grounds mentioned in “that 
‘rule. It must -be one. sufficient to 


the 
Court or Judge dealing with the applica- 


‘tion for | review. The. question’ of the: 
‘sufficiency of any reason must depend upon 
the circumstances of each particular case.” 


It is now - contended. that. my view, 


namely, "that reason need. not be ejusdem 
‘generis’ with the other two specific grounds,’ 


is incorrect. In support of this contention 
the case of Chajju Ram v. Neki (1), decided 


“by a Full Bench of the Privy: Council has 


been - quoted. Viscount  Haldane,. who: 
delivered : the ‘judgment . of the Board, 
construed the phrase “any .other sufficient 
“Their 
Lordships think that r. 1 of O. XLVII must 
be read as in itself definitive of the limits- 
within which ‘review: is to-day. permitted, 
and the reference to parctice. under former 
and different Statutes is: misleading: So 
construing it they interpret the words ‘any 
other sufficient reason’ as' meaning a reason 
sufficient on grounds atleast analogous’ 
to those specified immediately previously.” . 
(1) 12 Inå. Oas. 566: 3.Lah. 127; 30 M.-L. T: 295; 26 ` 
O. W. N. 697: 4I P.L. R. 1922; 3 P. L. T. 435; A. I. 
R. 1922 P. O. 112; 16 L. W. 37; 17 P. W. R. 1922; 43 M, 
L. J. 332; 24 Bom. L. R. 1238; 4 U, P. L, R. (P. O.) 98; 
26 C. Li J, 459; 401. A, A P, Oh ce 8S 
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In my opinion there is a distinct difference 
between the words “ejusdem generis" and 
at least analogous." The Latin phrase 
"ejusdem generis" according to Chambers’ 
Twentieth Century Dictionary means “of 
the same kind.” The same Dictionary 
defines “analogous” .as “bearing same; 
correspondence with; or resemblance to; 
Bimilarincertain circumstances orrelations." 
Soin my opinion the phrase “ejusdem 
generis" is more restricted than the word 
"analogous." In Byrne's Law Dictionary 
"ejusdem. generis" is defined as followa: 
“Itis a rule of legal construction that 
general words following enumeration of 
particulars are to have their generality 
limited by reference to the ' preceding 
particular enumeration and to be construed 
a3 including only all other articles of the 
like nature and quality.” So I am of 
opinion that my statement that “the reason 
need not be ejusdem generis with the other 
two specific grounds” is not inconsistent 
With the construction put by their Lord- 


ships of the Privy Council, ` viz: “that the - 
reason must be suffisient on grounds at- 


least analogous to those specified immedi- 
ately previously.” I, therefore, still hold 
that the particular circumstances of the 
present case constituted a reason analogous 
to-the other two reasons previously men- 
tioned in r, 1, namely, discovery of. new and 


‘important matter and error apparént èn the’ 


face of the record. 
For the above reasons I do not consider 
that a case is made out for granting the 


certificate -applied for under the Letters ` ItO 
_ Thein and Than Mya; that all- these suits 
. dismiesed with costs—Advocate's fee three ` 


Patent, The application is accordingly 


- 


` gold mohurs, 


ALN. A. , Application dismissed. 


'b 96 NUN v. MÁ PAN ME, 


“to have a deed of gift 
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| RANGOON HIGH COURT. 
Crvin Revision No. 137 or 1927. 
- July 11, 1927. 
Present :—Mr. Justice Maung Ba. 
U PO NYUN AND ANOTHER— A PPLICANT8 
VETSUS — 
MA PAN ME-—RESPONDENT. > 

Civil Procedure Code (Act V of 1908), O. XXIII, 
v. 8—Compromise pending suit including extraneous 
matters—Procedure—Form of decree, 

Where an agreement or compromise entered into 
pending a suit comprises matters relating to the 
suit as wellas other matters, the proper method of 
carrying out of the terms of O. XXIH, r. 3 ofthe 
Civil Procedure Code would be for the decree to 
recite the whole of the agreement and then to con- 
clude with: an order relating to that part that was 
the subject ofthe suit. The decree taken asa whole 
should include the agreement but the operative part 
of the decree should be confined to the subject-matter 
of the pending litigation. [p. 164, col. 2.] 

Hemanta Kumari Debi v. Midnapore Zemindari Co. 
(1), relied on. 

Mr. Kyaw Din,for the Applicants, : 

Mr. Guha, for the Respondent, . 

J UDGMENT.—This revision arises out 
of Civil Regular Suit No. 51-A' of 1926 of 
the District Court of Tharrawaddy. In 
that suit applicants, U Po Nyun and his 
‘second wife Ma Ohn, brought an action 
against his adopted daughter Ma Pan Me 
executed ‘in her 
favour set aside on the ground of 
fraud and misrepresentation, It appears 
that U Po Nyun had adopted Ma Pan 
Me, her sister Ma Pan Thwe and her 
‘brother Maung Po Hman, before he mar- 


. ried the second wife; that there were 
‘other suits between U Po Nyun, his two 


adopted ‘children and grand-children, Saw 


were compromised and that the terms were 
embodied in one agreement. So far as 


. this suit is concerned, the agreement bet- 
' ween the parties -was that the suit-should 


be dismissed without costs except that U 


“Po Nyun was.to have a decree for the 


pucca buildingand the granary, which 
were covered by the said deed of gift and 


. also that the defendant, Ma Pan Me, as well 


as Maung Thu Daw, Maung Po U, Maung 
Saw Thein and Ma Than Mya were to be 
allowed to livein the pucca building and 
store paddyin the granary. The agree- 


" ment was signed by U Po Nyun and Ma 


“Ohn on the one part and Maung Thu Daw, 


- Ma-Pan- Me; Maung Po. U, and: Maung Pa 


-Hman on the other.. 


- / The. learned Judge did not write any 
judgment embodying 


the terms of that 
agreement butin hisdiary order dated the 


— "Ohn'a 


‘Ted 


9th December, -1996,, . ordered that there 
would bea deereein terms.of the agreement 
so far as it related to the suit. That order 
was followed by a, decree, which ordered 
thatthe plaintiffs U Po Nyun and Ma Ohn 
were to be the, owners. of pucca building 
and granary,; that. the registered deed of 


gift made in favour. of Ma Pan Me was-to 


Stand. except. that the plaintiffs were to 
havethepucca building and the granary and 
further that the suit be dismissed without 
costs as regards the rest of their claim. 

Ma Pan Me.thought that this decree was 
not in accordance with the terms of the 
compromise and applied to the District 
Judge foran amendment of the decree. 
The: learned Judge then ordered that Ma 
name should be: omitted and that 
the right.of Ma Pan Me to live in the pucca 
"house and store paddy in the granary 
Bhould-be mentioned. 

As regards the first point about. the in- 
clusion of Ma Ohu's name, it may be 
pointed out that she was a party to the 
agreement of compromise . and that she 
“was a.co-plaintiff in the suit. It may also 
be pointed out that, as. second, wife, she 
.has an interest in the subject-matter ac- 
cording to Burmese Buddhist Law... There- 


. fore, the first part of the order is quite 
wrong. Hername should.be included. 


. As regards the second point, the learn- 


ed Judge wasof opinion that this leave 


to live in the house and store paddy in 
the granary formed part ofthe considera- 


tion. He has overlooked. the fact that U 
. Po Nyun and Ma.Ohn agreed to allow not 
-, only Ma Pan Me but also four others to 
“have such a right. 


No doubt it. is à matter 
of some.difficulty in finding which matters 
relate to the suitand which matters do 

‘nai relate to the suit within. the meaning 


ot r..3... 


In Hemanta Kumari Debi v. Midnapore 


 Zemindari-Co. (1), their Lordships ofthe 


Privy Council indicated how that phrase 
'" matters relating’ to.the suit " should .be 
interpreted. - At page 4s5* their Lordships 


' observe :—'" The terms of this section need 
. egreful scrutiny. In the first place, it is 


. plain. that the agreement or compromise, 


in whole and not in part, is-.to be record- 


` ed, and the dectee’ is then to confine its 


1 


v 


4. *Pageotit.O TE. I 


1) 53 Ind. Cas. 534; 47 O*485; 37 M: D. J: 595; 17 
A. L. J. 1117; 24 C. W. N.177; (1920) M. W. N. 66; 
2 M L. T. 42; 1L. W, 301; AGT. A. 240;. 22 Bom. 

„ R..488 (P..C.). | 
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operation to so much of the jsubject-matter 
of the suit as is dealt with by the agree- 
ment. Their Lordships arenot aware of 
the exact system by which documents are 
recorded in the Courts in India, but a. per. 
fectly proper and effectual, method of car- 
rying out the terms of this. section would 
be for the decree to recite the whole of the 
agreement and then to conclude with an 
order relative to that part, that was the 
subject ofthe suit, orit could introduce 
the agreement ina schedule to the decree: 
but in either case, although the operative 


_part of the decree would: be properly 


confined to the actual subject-matter of 
the then existing litigation the decree. 
taken. asa whole would include the agree- 
ment." 

In the present suit U Po Nyun and Ma 
Ohn sought to have the deed of gift, where- 
by U Po. Nyun had given away all his 
immoveable property to Ma Pan.Me, can- 
celled, alleging | that his intention was to . 
give her oniy 100 acres of land whereas 
the deed covered. nearly 800 acres as well 


the house and.granary. The. effect of the- 


agreement was that Ma Pan. Me consented 
to have the deed cancelled so. faras thé 
house and granary were. concerned.. It. is 
not quite correct to give a decree, declar- | 
ing that U. Po. Nyun is the owner of that 

property. The. decree should be in favour 
of U Po Nyun and his wife to.the effect 
that the suit be decreed. 30 far as. the 


. house and granary are concerned. Theré- 


fore, it is questionable whether the per- 
mission. to live in the house and..store 
paddy inthe granary.isa matter relating 
to thesuit. It appears that Ma Pan Me and 
the other children have been living with. U 
Po Nyun all the time. - No doubt, after. 
this litigation the. relationship between 
them, must have become strained.’ How- 
ever, this permission to Ma Pan Me and. 
others to live in the house and store paddy 
in the granary is part of the agreement 
which can be enforced if necessary. There 
is a conflict of judicial opinion whether 
such enforcement can be done in execution 
or by a separate suit. The Court is inform- 
ed that U Po Nyun has even filed a suit : 
to get the dispute . regarding the nature 
and extent of this permission settled. So 
far as this suit is concerned, this permis-. 
sion, which isin favour of ‘several persons ` 
including Ma Pan Me, should be left out, . 
and not embodied in the decree. 

I, therefore, set aside the amended decree 


à 
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of the District Court and direct that the 
first decree do stand. : 
The applicants are entitled to costs in 
this Court, three gold mohurs. | 
A, N. A. Application allowed. 





RANGOON HIGH COURT. 
First Orvin APPEAL No. 285 or 1926. 
July 18, 1927. 

Present :—Sir Guy Rutledge, KT., 
Chief Justice, and Mr. Justice Brown. 
MAUNG PWA AND OTBHERS—DEEFENDANTS 

—ÁPPELLANTS 
versus 
MAUNG PO SA AND oTHERS—PLAINTIFF8— 
l RESPONDENTS. 

Mortgage—Simple mortgage—Subsequent delivery -of 
possession to mortgagee—Hatinguishment of simple 
mortgage—Suit for redemption—Plea of outright sale 
—Burden of proof—Adverse possession. 

A executed a simple mortgage to B in 1905. In 
1906 A gave possession of the mortgaged properties 
to B. In 1926, the heirsof A sued B for redemption 
of the properties alleging that possession was given 
only for securing payment of interest on the mortgage- 
debt. B pleaded that the properties were made over 
to him by way of outright sale in satisfaetion of the 
mortgage-debt and interest : 

Held, (1) that: whatever be the nature of the trans- 
action of 1906, it had the effect of extinguishing the 
previous simple mortgage and that the suit for 
redemption could not be maintained; [p. 166, col. 2.] 

Maung San Min v. Maung Po Hlaing (4), relied on. 

(2) that inasmuch as the burden of proving title, 
regarding the suit asone based on title, was on the 


plaintiffs, it was for them to show that.the defendant < 


came into possession of the lands as alleged by them 
and that his possession was not adverse to the 
plaintiffs. [ibid ] 

Maung Ok Kyi v. Ma Pu (D), A. T. A. R.M M. Chetty 
Firm v. Mahomed Kasim (2), and Ma Duyn v. LuO 
(3), doubted. 

Per Rutledge, C. J.—It éannot be laid down.as a 
proposition of law that when land is mortgaged 
without possession and. possession is subsequently 
given to the mortgagee the burden of proving that 
the transaction in which possession was given was an 
outtight sàlelieson the mortgagee. In cases of long 
possession the onus is on the party out:of possession. 
In eases, however, where the possession.has been 
for less than 12 years and where title of the previous 
owner is admitted, the onus may properly be 'put,on 
the person who alleges an outright’ Sale. [p. 167, 
cols. 1 & 2.] 


Mr. Thein Maung,.for the Appellants. 
Mr. Hay, for the Respondents. 
JUDGMENT. 
Brown, J.—The land in suit originally 
belonged to one Ma Sa Pa. In the year 


1905 Ma Sa Pa effected a simple mortgage. 


of the land in favour of the appellant 
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Maung Pwa and his deceased wife, Ma 
Shwe Hnit, by a registered deed. The 
principal amount.secured by this registered 
instrumént was Rs. 1,500 and the rate of 
interest Rs. 2-8-0 per cent. per mensem. 
About a'year later Ma Sa Pa was unable to 
pay the interest on the mortgage and 
pose of the land was given to Maung 

wa. l 

The respondents, who are .the children of 
Ma Sa Pa-and her legal representatives, have 
suéd forredemption of the mortgage of tha 
land, and have been given a decree. Against 
this decree the appellants have now 
appealed. 

The original simple mortgage is admitted 
anditis also common ground that possession 
of the land was given to Maung Pwaa year 
after the mortgage. The plaintiff-respond- 
ents say that, when possession of the land 
was made over, it was made over simply as 
security for payment of the interest under 
the mortgage, the annual rent for the land ° 
béing accepted in lieu of interest. The 
defendant-appellants say that the land was 
made over to them outright by way of sale 
for the sum of Rs. 1,9900 made up of' 
the principal and interest due on the 
mortgage. 

The trial Judge held that the burden of 
proving the outright transfer or rather the 
contraet to transfer outright rested on the 
appellants and that the appellants had not 
discharged that burden, 


It is contended on behalf of the appellants 
that the simple mortgage of 1905 is no 
longer in existence and that the suit is, 
therefore, not maintainable. If the simple 
mortgage was extinguished in 1908, then 
quite clearly there is no mortgage now in 
force, as at the time of the making over of 
the possession of the land s. 59 of the 
Transfer of Property Act was in force and 
there is no suggestion that any registered 
deed was executed at the time of this 
ee E: 

e have been referred to the decisi 
of a Full Bench of this Court in.the maser 
Maung Ok Kyi v. Ma Pu (1), The facts of 
that case were very similar to those of the 
present case. In that case also there had 
been a simple mortgage of land by a 
registered deed and pos8ession had been 
made over to the mortgagee about a year 
after the mortgage. The original owner of 


(1) 99 Ind. Cas. 519; 4 R. 368; 5 Bur. L. l 
I, R. 1927 Rang. 33 (P. B.). usd er. 


-— 
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the land.sued. for. redemption. of..the .mort- 
gage and the defendants pleaded.. that the 
Jand had beén made.over to them outright; 
but ihere was admittedly no registered 
instrument for the- subsequent transaction. 


It.was -held .that in such circumstances it 


was open -to the -defendants to plead the 
invalid sale..to. them as a.defence: to. the 


mortgage claim. . That point is not now in' 


dispute. Nor: did the trial. Judge take a 
contrary view. His view was that the burden 


of proofin such circumstances lay on the 


defendants. But inthe course of the judg- 
ment in the case of Maung Ok Kyi v. Ma Pu 
(1), the learned Chief Justice expressed . the 
view that the.onus of- proving "what the 
subsequent transaction was. lay on the 
person who was not in possession. A some- 
what similar point.was considered by . us in. 
the case. of A; T:. A.R. M. M. Chetty: Firm 
v. Mahomed. Kasim (2). In that case we 
accepted the law as laid down in Ma Dun 
v. Lu O (3) that when land was mortgaged 
without. possession and possession . sub- 


sequently passed to the mortgagee, the. 


burden of proving that the transfer in which 
possession was given was an outright sale 
lay, on the person alleging it. -We held, 
however, that, iri considering whether the 


burden of proof. had.been discharged, all 
the circumstances of the case including. 
the conduct of the parties must be borne. 


in mind. The result of that case was that 


we held the outright sale to have been. 
proved. Our decision accepting the view 


as to the. burden of proof taken in Ma Dun's 


case (3) was, therefore, merely obiter and I 


feel doubtful whether that decision was 


correct.- But; if is unnecessary now to: 
pronounce. définitely on the general pro-- 
position. : In the present case the plaintiff: 


Manng Po Sa says: as to the subsequent 
transaction: ~ “U Pwa and Ma Hnit agreed 
to-reduce Rs. 50 out of interest. Rs. 450 and 


agreed to keep the suit land with them for 


Rs. 1,900 by way. of usufruetuary mortgage.” 


This alone suggests the entering into a new: 


contraet. As pointed out by the learned 


Ohief Justicein-Maung Ok Kji's case (1), the - 


outstanding’ characteristic of a' simple 
mortgage is that possession remains with 
the mortgagor. And if possession subse- 
quently passes to the mortgagee that 


possession is not ekplained or accounted for’ 


by the simple mortgage jnstrument. . 
` (2) 90 Ind. Cas. 1011; 3 R. 367; A. I. R. 1925 Rang 


377. 
; (3) 2'Ind. Oas: 535; 5 L B. R: 40, 


, MAUNG PWA.9, MAUNG PO SAW. 


- not satisfactory on either side. 


, 4 Bur.L. J. 118 (F. B.) 


107 1. O, 1928 

, The land in dispute.in the present case 
has been in the possession of the defendant. 
for 20 .years and the principal- point in 
dispute in the present case is as to the.. 
possession of this land. An action - for 
recovery of possession could not ‘possibly 
arise on thecontract_of a simple mortgage. 

We think it is clear that what the plaintiffs 

are really suing on is nota simple mortgage 

at all but the alleged usufructuary mortgage 

and that, whatever the nature: -of the trans- 

actionin 1906;it had.the effect of exting- 

uishing the previous simple mortgage. 

That being so, it follows that there.is now 

no legal mortgage in effect and in.accordance 

with the ruling of-a Full Bench of this 

Court in the case, of Maung San Minv. 

Maung Po Hlaing (4),..the suit, as framed, 

for-redemption of the land will not lie. - The 

plaintiffs might have been able to sue for 

possession based on title. But even if they 

were allowed now to change the suit and. 
sue on the title, I donot think that they 

can be held tohave succeedéd. There is no 

mortgage of the land and the. defendants - 
have been in possession for 20-. years, The 


: suit, if based on title, must be'a suit under: 
- the provisions of Art. 142 of the Limitation ` 


Act and in suits under that Article the 

burden of proving that the possession of the |- 

defendant is not adverse lies on the plaintiff. . 
In this case the defendants clearly plead ` 
that their possession was. adverse from the - 
first. In order tosucceed in the case, it was, 
therefore, clearly necessary that the. plaint- 
iffs should show how: the. defendants came. 


into possession of :the land and that that-.,_ 


possession was not adverse. It follows from 
this that the burden of proof as to the 
nature of the original. transaction rests on. 
the plaintiffs. If they cannot prove how. 
possession passed, no presumption that the 
possession was. not adverse can be-drawn. 

` For these reasons I ám of opinion that the 
trial Judge was. wrong in placing the: 
burden of proof inthe ease oñ the defend-. 
ants; and it is clear from his judgment that - 
hid decision in favour of, the plaintiffs was . 
not based on’ any. special belief in the: 
plaintiffs’ evidence but on -the view that the - 
defendants had not satisfactorily proved 
their case. As is only to. be expected after : 
so many years, the oral evidence as to what 
took place when handing over the land is 


The defendants... have produced - an. 
(4) 94 Ind. Cas. 567; £R. 1; A: I. R. 1925 ‘Rang. 291; . 
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unstamped and unregistered deed, which is 
certainly not on the face of it convincing. 
What is, however, quite clearand isnot denied 
by the plaintiffs is thatin the year 1807 the 
Deputy Commissioner gave a certificate that 
they had acquired the status of landholders 
in respect of the land to Maung Pwa and 
his deceased wife. The defendants have. 
tried to prove that Ma Sa Pa had notice of. 
the proceedings and agreed to the grant of: 
this certificate. The oral evidence on this 
point may not be very satisfactory but the 
undoubted fact remains that this certificate . 
was issued and that no objection was taken 
to its issue at the time. In the ordinary 
way notice should have issued and the 
plaintiffs should have heard of the proceed- . 
ings before the certificate was granted. The 
fact that this certificate was issued to 
Maung Pwa without objection does lend 
strong support to his story that he was in 
possession as owner of the land. 

I do not think it necessary to discuss in 
detail the oral evidence adduced by the 
plaintiffs on which the trial Judge obviously 
did not place any great reliance. Some of 
the witnesses are related to the plaintiffs 
and they are all Burmans as are the plaint- 
iffs themselves; whereas the defendant isa 
Karen. : 

‘Ido not consider that the evidence is 
convincing or in any way sufficient -to 
establish the claim for possession of the suit 
Jand worth about Rs. 10,000 on payment of 
Rs. 1,900 from persons who have been in 
peaceful possession for 20 years. 

I am of opinion that the sult must 
fail. 1 would set aside the decree of the 
trial Court and pass a decree dismissing 
the suit of the plaintifi-respondents with 
costs in both Courts. l 


Rutledge, C. J.—I have had the 
advantage of reading the judgment of my 
learned brother and I entirely agree with 
his conclusion. I only add theseobserva- 
tions in respect of certain obiter dicta in a 
joint judgment of his and mine in A. T. A. 
R. M. M. Chetty Firm v. Mahomed Kasim 
(2), and in my judgment in Maung Ok Kyi 
v. Ma Pu, (1). In Ma Duns case (3), Mr. 
Justice Irwin stated that he was bound by 
the decision of a Bench in Ko Po Win v U 
Pe(5), theeffect of which was that, when land 
is mortgaged without possessionand posses- 
sion is subsequently given to the mortgagee, 
the burden of proving that the transaction 


(5) 11 Bur, L, R. 37. 


MAENG BA-GON-U.MA PWA THIT, - = 5 


TA 


in which. possession. Was” given. was an: 
outright sale lies, in the first instance, on, 
the mortgagee. Iam not prepared to accept , 
this statement as correct, as, 1n cases. of. 
long possession, lam clearly of opinion. 
that the onus should be -on the party- 
out of possession. In cases, however,. 
where the possession has been less than 
twelve years and where the title of the: 
previous owner is admitted, the onus may. 
properly be put on the person in possession - 
who alleges an outright sale. I add this 
by way of qualification of the remark, 
made in my judgment in Maung Ok. Kyiv.. 
Ma Pu (1). UE 

The appeal is allowed and the suit dise. 
missed with costs in both Courts. . 

A. N, A, Appeal allowed. 
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RANGOON HIGH COURT. 
First Orvin APPBAL No. 262 or 1926, 
J uly-27; 1927. 

Present :—Sir Guy Rutledge, Kr., 
Chief Justice, and Mr. Justice Carr. 
MAUNG BA GON—APPELLANT 

Versus ML 
MAPWA THIT—RESPONDENT, _ 

Burmese Buddhist Law—Inheritance—Hetrs related 
in same degree-—Division per capita. 

Under the Burmese Buddhist Law where the heirs 
are all related in the same degree to the propositus 
they inherit each in his own right and not by re- 
presentation and, therefore, take per capita. 

Maung Po Thu Daw v. Maung Po Than (1), fol- 
lowed. 


Mr Ze Ya, for the Appellant. 

Mr. T'un Byu, for the Respondent. 

JUDGMENT.—The question arising 
in this appeal is—how is the estate of 
the deceased Maung Aung Myin to be 


partitioned among his heirs, who are:— 


(1) the plaintiff, the son of Aung Myin’s 
deceased paternal aunt; 

(2)and(3)two children of a deceased 
maternal uncle; . 

(4) to (9) six children of another deceased 
maternal uncle? j 

The learned Judge on the Original 
Side has found that the estate must be 
divided among these nine persons per capita 
and that each of them is entitled to a one- 
ninth share. k 

The appellants contention is that the 
estate should be divided per -stirpes and 


t 


168- 
that, therefore, he is entitled to one- -third. 


. Logically he should claim -one-half .'be- 


H 


cause his connection "with. the: deceased 

must 'be'traced through:the latter's pater- 

nal grandparents, while ‘all the other:eight 

heirs'trace théir ‘ connection through the 
matérnal ‘grandparents. " 


by the Full Bench decision ‘in Maung Po: 
Thu Daw v. Maung Po Tham (1) in which 
it was decided. that where ‘the ouly heirs: 


were grandchildren of the propositus the 
division must be per’ capita. 
are, .of. course not 


thé heirs dre allrelatéd'in he same degree 


to the propositus they. inherit.each in his: 


own -ightand' not by representation:and 
that, therefore, each shares equally with “all 
the others. 

In cur opinion, therefore, the decision 
appealed from is correct. 

ee ETDOR is dismissed with costs. 

Appeal dismissed. 

att s ind. as, 10; 1 R. 316; A. I. R. 1925 Rang. 13 
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RANGOON HIGH COURT. 
Fursr CivinL Appsau No. 213 or. 1926. 
' July 15, 1927. 
Present:—J ustice Sir Benjamin Herbert - 
- Heald, Kr. and Mr. Justice Mya Bu. 
5. R. M. M. A. CHETTYAR Fig 
. — APPELLANT 
.' versus ` < 
MA PWA MAY AND ANOTHE E ag 

Registration Act (XVI of 1908), s. 87—Document 
written on stamp of wrong descr een = Her of 
registration. 

The registration of a mortgage-bond is 'not in- 
validated by the mere fact that the document was 
written on a stamp paper of & wrong’ description. 
Section 87 of the’ Registration Act sufficiently covers 

a 
Se Bhattacharjee v. Govinda Chandra Das 
(1},,followed. 


Mr, Anklesaria, for the Appellant. 
Mr. Clark; for the Respondents. 


JUDGMENT. 

Eeald, J.—Respondent sued Po Saung 
‘and Ma Twe Mi, who had purported to 
mortgage certaif oil wells to them, to re- 
cover the amount alleged to be due on the 
mortgage. The date of the mortgage-bond 
was ithe 13th ‘of March, 1924, and the suit 
was -instituted onthe 10th of June; 1924; 


B, R, M. M.A; OHETTYAR: FIRM v. MAPWA MAY. 


The cases” 
identical, «but the- 
principle involved is the same—that-when. 


' Jent.- 
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The mortgagors confessed judgment, but : 


the present appellant, who in :a ‘suit-.ine. 


stituted .on the 20th.of March, 1924, had.on 
the I5th of May, 1924, obtained. an.atitach- 


ment ofthe mortgaged Property, ‘claimed: á 


to be ,joined -as a.defendant and.on being 


. 86 joined pleaded that- the mortgage Was © 
"We think that the question is concluded - 


made fraudulently without -consideration | 
and :by«eollusion between “the parties to ‘it, - 
those parties being -closely related to-each . 


other, in.order to defeat the claim which. 
He. brought to notice - 


he:made in the suit, H 
the ‘fact that. the mortgage bond was 
written on a Court-fee stamp .and-not on 


& non-judicial stamp-and.-suggested that 


the use of a wrong stamp ‘was.an indication 
of the haste which was necessary if the 


mortgage was to-be.executed before his suit - 


was filed-and his attachment effected. 


The Court framed issues as to whether. 
the - mortgage bond represented a-genuine- 


transaction and was-executed for valuable 
consideration, or was. ‘executed by the par- 


ties to'it in collusion. for the purpose .of. 


defrauding appellant., There -was-also an 
issue as to; ‘whether the- mortgage -bond 


could’ be admitted in-evidence.on payment: 


of: duty-and penalty. The Court came ‘to 
the conclusion that consideration was paid, 


and although it found that the transaction. 


was ‘highly suspicious,” it. held that it 


was not proved to be collusive or fraudu-. - 
As for the mortgage bond, the stamp. : 
duty and penalty were "paid and it was 


certified by the Collector to be -duly stam- 
ped, and it was admitted in evidence. In 


the result a mortgage decree was given in 


favour of respondents. , 

Appellant appeals and his learned Advo- 
catesays that he wishes to raise two ques- 
tions only:— 


(i) whether the fact that the mortgage - 
bond was written on a wrong -stamp and, 


was, therefore,. not properly stamped at the 


time when it was registered, invalidated the | 


registration, and 


(ii) whether or not the mortgage was 


fraudulent and collusive.. 

On the first of these questions no author- 
ity has been vited in this Caurt which 
casts any doubt on the correctness of the 
ruling of the High Court of Calcutta in the 
case of Biswanath Bhathacharjee v. Govinda 
Chandra Das (1) and we are of opinion 
that the provisions of s.87 of the -Regis- 
tration Act cover the case. We hold, there- 


ga 51 Ind. Cas. 88; 23 Q. W. N 534; 2 d 
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not invalidated by the fact that it was 
written on a stamp of the wrong kind. > 

[His Lordship then discussed the second 
question and held that the mortgage was a 
fraudulent and collusive transaction and set 
aside the mortgage-decree. | 

Mya Bu, J.—I coneur. 

ALN, A, Order accordingly. 


- 
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RANGOON HIGH COURT. 
Civi, Reviston No. 345 or 1977. 
July 28, 1927. 
Present:—Mr. Justice Maung Ba. ' 
O. R. M. A. CHETTYAR FIRM— 
-Å PPLICANTS 

Versus 


K. R.-S. V. OHETTYAR FIRM anD 
-OTHERS— RESPONDENTS, 

Civil. Procedure.Code (Act V of 1908), s. 78—Same 
judgment-debtor', meaning of—Decrees against several 
persons—Decree-holders with common: 'udgment-debtors, 
whether entitled to share—Application for execution 
to-Court holding assets; necessity of—Mere forward- 
ing of application for execution by Court passing 
decree, effect of. m 

Where property belongiag to several persons has 
been sold in execution of a decree against all of 
them, persons holding -decrees against some of them 
alone are entitled to participate rateably in.the 
distribution of the assets according tothe interest 
of. their respective judgment-debtors in the property 
sold provided they have otherwise complied with the 
provisions of s. 73 of the Civil Procedure Code. [p. 170, 
col. 1. 

The words ‘same judgment-debtor' in S. 73 of the 
Code do not mean, in the case of decreés against 
several persons, that all ‘the judgment-debtors of 
all the decrees should be the same. [p. 169, col. 2. 

Ramanathan Chettiar v. Subramania Sastrial (1), 
Gonesh Das Bagria v. Shiva Lakshman Bhakat (2) 
and Chhotalal Harkisandas v. Nabibhai Mianji (3), 
rélied on. 

A decree-holder who has not obtained a transfer of 
his decree to the Court holding the assets and applied 
to that Court for execution of his decree ,but whose 
application for execution to the Court which passed 
his decree has merely beemforwarded for rateable 
distribution to the Court holding the .assets is not 
entitled to rateable distribution under s. 73 of the 
Civil Procedure Code. fp. 170, col. ‘1.] 

Krishnashankar v. Chandrashankar '(4) and Sit 
Saing v. Maung Po Kaing (5), relied on. 

Mr, Thein Maung, for the Applicants. 


Mr. Chari, for the Respondents: 
JUDGMENT.—This application for 
revision arises out, of Civil Execution No. 


19 of 1925 of the District Court of 
Prome. , 


The decree-hóldér, O. R. M, A, ‘Ohettyar 


O; R.M, A, CHETTYAR FIRM V. K, R. B. V, OHETTYAR FIRM, 
fore, that the registration.of the bond was: 


» transferred to the District Court, 


‘Firm, he obtained three 


169 

Firm, obtained a decree against Ma Shwe 
Yin, Ma Bibi and the legal representa- 
tives of their husbands, Meera Moideen 
and Muzaffar Rowther. In. execution of 
that decree a rice-mill was attached and 
Bold. The deeree-holder objects to any 
rateable share being given to the four 
respondents, who are also Chettyar Firms, 
on two grounds (1) that their decrees are 
not against the same judgment debtor 
and (2) that those decrees have not been 


which 
holds the assets. . 
The mill is supposed tō belong to the 


: twodeceased Muhammadansand their Wlves. 


In the ease of thé applicant his decree ig 
against both the deceased persons and 
their wives. In the case of the lstrespond- 
ent, K. R. 8. V. Ohettyar Firm, he'b- 
tained a decree in the District Court only 
against Ma Bibi and the legal representa- 
tives} of her husband Muzaffar Rowther. 
In the case of thé 2nd respondent, 
A. P.S. V.R. Chettyar Firm, he obtained. 
a deeree only against the legal representa- 
tives of Meéra Moideen. In the case of 
the 3rd respondent, N. M. R. M. Chettyar 
‘decrees, (1) 
against both the widows and the legal 
representatives of Meera  Moideen, (2) 
against Ma Bibi and her children as the 
legal representatives of Muzaffar Rowther; 
and (3) against Ma Shwe Yin, Ma Bibi and 
the latter's children as the legal representa- 
tives of Muzaffar Rowter. Inthe case of 
the 4th respondent, R. M. M. R. M. Chettyar 
Firm, he obtained à decree against Mx 
Shwe Yin, Ma Bibi and the former's children 
as the legal representatives of Meera Moi- 
deen.: All those decrees obtained by 2nd, 
drd and 4th respondents were obtained in 
the Sub-Divisional Court of Paungde, It 
is true that the decrees of those three re- 
spondents were not against all the judg- 
ment debtors included in the decree ob- 
tained by the applicant. 

" The first question is whether the phrase. 
“same judgment-debtor” can be applied: 
to all the decrees obtained by the applicant 
and the four respondents. In my opinion 
it can beso applied. In this view I am 
fortified by the following authorities. 

. In the case of Ramanathan Chettyar v. 
Subramania Sastrial (1) one decree was 
against the father afone and the-other wag 
against the father and son. The property 


(1) 26 M, 179, 
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sold was thé ancestral: property of. the 
family of which the father and son were. 
undivided members. The learned Chief 
Justice, Sir ‘Arnold White, held that the 
decrees were against the “same judgment- 


debtor" forthe purposes of s, 295 (now s.. 


73). ‘That case: was decided in 1902. In 
the following year the Caleuttà High Court 
adopted the same view. in the Full ‘Bench 


case of Gonesh Das Bagria v. Shiva Laksh-- 


man-Bhakat (2). In that ease B. obtained 
a decree against three judgment-debtors, 
X, Y and Z, while A obtained a decree 


. .against X and' Y only. The property sold 


was the joint property of all the three 
judgment-debtors. The Calcutta High Court 
even went further and held that in such 
a- case a proportionate distribution of the 
assets according to tbe shares of the judg- 
ment-debtors in the property was permis- 


sible. Three years later the Bombay High: 


Court ‘adopted the same view in the case 
of Chhotalal Harkishandas v. Nabibhai 


Mianj (3). : It was a Bench ruling. The- 


learned Judges'followed the rulingsof the 
Madras and Oalcutta High: Courts men- 
tioned above. .. . | 

In the present case there are common 
judgment-debtors in all .the execution 
eases, ‘So it: would follow that all the 
decree-holders are entitled to participate 
rateably in the distribution of the assets 
accoriding to the, interést of the respective 
judgment-debtors in the property. This 
disposes-of the first objection. ` 


' "We now come to the next objection, name- 
— ly, that the respondent-decree holders are 
not entitled to any share on aceountof their 
failure to apply for execution of their 
decrees to the District Court of Prome, 
which held the assets. Section 73 is quite 
clear on the point. It lays down: “Where 
assets are held by a Court and more per- 
sons than one have, before the - receipt of 
such assets, made application to the Court 
for the execution of decrees...” The langu- 
age is quite plain and the words “the. 
Court" no doubt refer to the same Court 
described as “a Court” at the beginning of 
the sentence. In other words, for the 
decree-holders to become entitled to any 
share in the assets, they must have applied 
to the Court wh$ch holds the assets for exe- 
cution of their decrees. This view has been 
adopted as early as"1881 in the case of 

(3) 30 O. 583; 7 O. W. N. 414 (P. B.) ena. 

(3) 29 B. 528; 7 Bom, L, R. 567, t ME 
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for'execution of decrees.” ‘So “far as the 


"question under discussion’ is-.concerned 


there has been no change in the law.: The 
construction put by the learned Judges, 
who decided that case, was that only those 


deeree-holders, who had’ actually applied 


for execution of their decrees to the Court 
holding the assets could share in the rate- 


‘able distribution. This view. was adopted 


by the late Sir Charles Fox in the case of 
Sit Saing v. Maung Po Kaing (5). In that 
case the plaintiff obtained a decree in the 
Sub-Divisional Court, while the defendants 
had obtained two decrees in the Township 
Court against the same persons. The Sub- 
Divisional Court realised some assets .by 
sale of certain properties. Prior to the 
realisation the defendants applied to the 


Township Court for execution ofthe decrees, . 


OF RS McAS ORBTTYAR FIRM v, K; E, 5, V. OBETTYAR BRM, 10710; 19982. 


Rrishnashankar ^v. Chandrashankar (4): - 
That ruling was with reference to theold 
s. 295, - In that section the wordsused were 
“have, prior to the realization, applied to 
the Court, by which such assets are held, >. 


{r 


Uu 


by attachment and sale of the same proper- . 


ties and in their application they stated -- 


that the property had already been attach- . 


ed by the Sub-Divisional Court. 


They `. 


asked that their applications might be" 
forwarded to the Sub-Divisional Court so * 


that they might obtain a rateable share. 


The Township Court accordingly submitted . 
the applications to theSub-Divisional Court. , 


The learned Judge held “that s. 295, Civil 
Procedure Code requires that the persons 
seeking a rateable share shall, prior to the 
realization of the assets, have applied to 


b 


the Court which holds the assets, for exe- . 


cution of their decrees and under s. 2830 . 


an application for execution ofa decree can | 


only be made to the Court which has passed . 


the decree or to a Court to which the 


decree has been sent for execution under ss. , 


223 and 224. The decrees of the Township 


Court hed not been sent to the Sub-Divi- 


sional Courts consequently the latter Court - 


had no jurisdiction to entertain the defend- 
ant's application and the order for rateable 


distribution was illegal.” According to this. 


construction it isessential that an applica- 
tion for execution has been made to the 
Court which holds the assets. To deter- 


mine the rights ofthe respondents it is now - . 
necessary to decide whether the require- _ 


ments of s..73 have been complied with by 

them. 

(4) :5 B::198; 3 Indz Dec. (x. $[.M132,:: 4,2 DAN con. 
(5) 1 L. B. R. 121; © 
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In Civil Execution Case No.:8 of 1926 the 
application for execution was made to the 
Sub-Divisional Court. 
1926, the Sub-Divisional Judge recorded 
this order :—''It is forwarded to the Addi- 


tional District Judge for rateable distribu-- 


tion as the rice-mill attached will bé sold. 


by auction on- the Ist July; 1926." The 
decree has not been transferred to the 
Distriet.: Court -and no -application for 
execution has been made to that Court. I 
must, therefore, hold that the requirements 
of s. 73 have not been complied with by 
the 4th respondent. ; 


. In Oivil Exeeution No. 70 of 1925, the: 
application for execution was made to the 


Sub-Divisional Court. On the 9th of March, 


1926, the Sub-Divisional Judge recorded . 


this order :—‘‘The decree-holder filed appli- 


cation to the effect that. the attached pro- ` 


perty is under proclamation for sale in the 


District Court and asked me to send this. 


case to the Distriet Court for rateable dis- 
tribution." In this case also the require- 
ments have not been complied with. 

. In Civil Execution Case No. 6 of 1926, 
the applieation was made to the Sub-Divi- 
sional Court. On the.2nd June, 1926, the 


Sub-Divisional Judge recorded this order:— `- 


"Put up with Oivil Execution No. 8 of 


1916 of the Sub-DivisionalJudge, Paungde" . 


and in that execution ease the Sub-Divi- 
sional Judgeon 10th July, 1926, recorded this 
order :—“U Than Maung for.Mr. Ahmed 
present, and says that the attached pro- 
perty will. be sold on the l7th June 1926, 
in execution of a decree in the Additional 


District Judge's Court and asks me tosend : 


thecase.to the Additional District Judge’s 
Court for rateable distribution. I according- 


ly -forward these cases to the Additional. 
_ District Judge for rateable distribution." - 


By ‘these cases’ the learned Judge meant 
Civil Execution Nos. 6,7 and 8 instituted 


by the same decree-holders, N. M. R. M. - 
Firm. In all these threecases also the 
requirements of 8. 73 have not .been com- . 


plied with. 


It is urged on behalf of these respond- * 
ents that the submission of-the records . 
by the Sub-Divisional Court should be: 


` 


‘Court against theapplicant:  .- 


mine any;élaim thereto and any-objection 


^io the ‘attachment thereof- shall be. the 
On the 18th June,.: Court of highest grade, or, where there is 
, no. difference 


‘Courts; the Court under -whose decree the 


in. gradé between such 


property was -first attached". It is urged 


that under. this section: the District Court 


is the Court which shall receive or 


realise the assets and which shall deter- 
: mine.any claim thereto and that this section 


will be in conflict with s. 73. Itis doubt- 


' ful whether this argument is correct. If 


the language is. strictly interpreted the? 
phrase, ‘any claim thereto’ seems to refer: 
to the claim to the property under.attach- - 
ment and not to the claim tothe assets. 
after realisation.. In my opinion this. 
section contemplates “such a claim -as is,, 


contemplated by O. XXI, r. 50. Oe a 
; -the - 
case of respondents Nos. 2 to 4 they are: 


For theabove reason I hold that in 


not entitled to any rateable distribution'and * 
. they.should be excluded, and that. in the. 
.ease ofthe lst respondent, as his decree. 
. was obtainedin the same. District : Court 


and as he has made the application for exe- 


, cution to. that Court, he is entitled. toa.. 
“share in the assets, although his’ decree-. 


is- not- against all: the judgment-debtors 
against whom the. applicant: has obtained ^ 
a decree. But.as already pointed out. in 


‘the earlier part of, the judgment, his 


determined according to 


share must be | 
his judgment-debtors in' the 


the interests of 
rice-mil. .. . as WT LE 
The . order. of the District- Court is. 
modified accordingly and the applicant is .. 
entitled. to his costs in this. Court against 
respondents Nos. 2, 3.and 4.. This Ist 
respondent is entitled to’ his costs: in this . 
“ANGGA. “Order modified.. ... 


i - : i 


x 


considered to be equivalent to a transfer‘ |. 


of the decree tothe District Court; s. 63 
says that . “where property not in the 
custody of any Oourt is under attachment 


in execution of decrees. of more. Courts ` 


than one, the. Oourt, which shall.receive 


or réalise such - property "and shall deter--;,.. 


C LE X * 
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“RANGOON HIGH COURT. 
"Om MISCELLANEOUS APPEAL Mo. 26 OF 


19 
“Kugiist 1, 1937. 
“Present: — Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Darwood. 
. MAUN ex "THA DUN AND ANOTHE:; 
APPELLANT ©- - 
To su | versus i 
PO KA AND ANOTHER— 
: -. ^ RESPONDENTS. 

"Dravinoud Insolvency Act (V of 1920), ss, 5. (2) 59 
(a), 68—Civil Procedure Code (Act V of:1908), O. XI 
—-Sale by Receiver.in: ingolvency—Depostt of amount due 
io creditors and 5 per cent. on purchase-money by 
insolvent—-Sale, whether can be set aside—O. XXI, 

whether applies to -sales by Receivers —Setting aside 
sales by Receivers— Principles. 

An.insolvent is not entitled .to have a.sale by. the. 
Réceivér set aside on making a deposit of the amount 


due to his creditors and 5 per cent. of the purchase- < 


money Within 30-days of the sale. Thè .provisions.of 
O- XXI of: the Civil Procedure-Code do-not apply to 
sales by Receivers in ingolvency. Ip. 172, col. 2) 

. À-sale by a. Receiver 1 is not 8 ‘proceeding ‘under the 
Act’ within the MEE of 8. 5 ( Y) of the Provincial 
Insólveney Act. [ibid.] ` 

Cheda: Laly. Lachman, Pahad (1); followed. 

Jt .is settled law. that a Court has.no jurisdiction. to 
set aside a-süle held or made Dy, & Reéeiver "which is . 
not in excess of ‘His authority in the ábsenos ‘of proof ' 
offraüd or collusion or material illegality or irrégul- 
arity:in conducting the sale or misconduct on:his part 
causing:injury to thé estate. -[p. 173, col. 1.) 


“Mr. Aiyangar, forthe Appellants. 
Mr. Sen Tun Aung, for the Respondents. 


J UDGMENT.—In Civil Miscellaneous 


No.’139 of 1925,0f the District Court, 'Pegu, - 


thé appellants were adjudicated ingolvents 
on-the 23rd September, 1925, on the petition 
of a-creditor. “On 4th September, 1926; - the 
Bailiff of the District Court, Pegu, who 
had been ‘appointed Receiver, proceeded to 
sell the property now in question aftér the 
issue ófa proelàmation of sale in accordanée 
with the provisions o£ O. XXI, r. 66, Civil 
Procedure Vode. The property was pur- 
chased by the respondents for Rs. 2,650 of 
which one-quarter was paid at once and 
the balance on 17th September 1926. On 
25th September 1926 appellants filed a peti- 
tion in which they stated that they were 
willing to pay their debts in full and that 
the property was Bold for a price much 
below its real value. They- asked to be 
permitted to deposit in Court whatever 
amountthe Court fixed and, on such deposit 
being made, for the anreulment of the order 
of adjudication and of the sale. On 30th 
September they tendered Rs, 1,525-12-9 to 


pay their creditors in full and Rs, 132-8 
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being 5 per cent. ori the: -purchase-inoney, to 
be paid to the purchaser as compensation, 
for the cancellation.of the gale. 
ordered-the money to bé deposited ii Court. 

The Receiver and the purchasers—the re- 
epondents—opposed the application to: set 
asidé the sale. . 

-On the 13th December, 1926, the dider o£ 
adjudication was annulled but thé applica-' 
tion to set aside the sale was dismissed “as 
the Court held that the provisions of ‘the 


Civil Procedtire Code did not:apply to a sale: 


made by a Receiver in insolvency. 

Appellants have received léávé to appeal. 
Their grounds of appéal are numerous 
but-may be reduced to two. 


The Court: - 


"The fitst is that the provisions ofthe- Civil ' 


Procedure Code apply to the sale and uridér 
those provisions. thé appellants are entitled 
to have the sale set abide. 

The 8écondis that iù thé dircums stances 
of the case the District J udgé should not 
have confirmed the sale btit:should have set 
it aside-undér thé provisions of s. 68 of the 
Provincial Insolvenéy Act. 

. It has: ‘been argued on behalf: ‘of thé ap: 
péllanta that: as fhe” Receiver clióse:to adopt 


the méthod laid. dówn in the Givil Proce- . 


duré Code ‘in proclaiming - the “sale the- 
rest of the provisions of O. XXI of the. 
Codé apply fó ‘fhe sale; ‘and’ one of those 
provisions:entitles fhe ‘appellants to have 
the sale set aside on certáin conditions. The- 
argument-is not sound. - 

‘Reliance has'also béén placed on s.5 (1) 
of the Provincial Insolvency ‘Act. That: 
section runs ‘thus :—' Subject to thé pró- 


visions of this Act, the Court, in regard to- ` 


proceedings ‘under this Act, shall have: the, 
same powers- atid shall follow the same prok, 
c6dure as it pasand follows in the exercise 
of original civil jurisdiction.” 


A Receiver's sale is not a 
under the Act "— “ proceeding " 


ię 


im ‘this 


séction.means á proceeding in Court : vide: 
This. 


Cheda Lal v. Lachman :Parshad (1). 
ruling also decided thatsales by Receivers 


in-bankruptey are not governed by OXI. 


of the Civil Procedure Code. Clause (a) of 
8. 59 of the Provincial Insolvency Act gives 


general power toa-Receiver -to sell the pro- . 
perty of thé: insolvent: “without the sanction . 
of the Court and no restriction whatsoever js . 
placed as to the 1 manner in which the sale ; 


,Q 3 iid. Onè. 8805739 A. 267 at p.279; 15-A. L. Ty 
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proceeding 
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is to be conducted. He is to exercise his 
own discretion and may sell by public auc- 
tion or private contract. Nowhere is it laid 
down that a Receiver’s sale is governed by 
the provisions of O. XXI, Civil Procedure 
Code, and learned Counsel for the appellants 
is unable to quote any authority for the 
argument he puts forward. It is an unten- 
able one. 

The next point for consideration is whe- 
ther the circumstances in which the sale 
took placa were such as to justify an order 
to setit aside. For the purposes of this 
appealit may be assumed that the petition 
asking for cancellation of the sale was in 
effect an appeal unders. 68 of the Provincial 
Insolvency Act to the District Judge against 
thesale made bythe Receiver. But in view of 
the fact thatthe Receiver was entitled to sell 
the property withoutthe consentof the Court 
the power ofthe Court to set aside the sale 
comes into question. 


It may, we think, be taken as settled 
law that the Court has no jurisdiction 
to set aside a sale held or made*by the 
Receiver in the absence of proof of fraud 
or collusion or material illegality or 
irregularity in conducting the sale or mis- 
conduct on his part causing injury to the 
estate, The sale may of course be set 
aside if the Receiver acts beyond his 
&uthority or in excess of the powers con- 
ferred on him. 


In the present case it is noticeable that 
the appellants when seeking to set aside 
the salemade no allegations of material 
irregularities in connection with the sale. 
This, however, may have been due to the 
fact that if they wished to succeed under 
the provisions of O. XXI, r. 89, Civil 
Procedure Code, they were debarred from 
applying tohave the sale set aside on 
the ground of material irregularity in mak- 
ing oreondueting the sale. 

The only alleged irregularity which 
appellants now bring to our notice is 
thatin the proclamation of sale the appel- 
lants have baan described as the "appli- 
cants for insolvency,” instead of as ‘‘insol- 
vents" The term “Dawali shoukthu" may 
mean petitioning-creditor as well as insol- 
vent but unless the text is separated 
from the context insolvent is the only 
meaning applicable to it in the proclama- 
tion, There is no suggestion that any 
one was deceived by the alleged misde- 
geription or that it led to any loss of 
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price at the auction. The appellants must 
have been aware of the error but took no 
steps to have it rectified. The fact that 
the property fetched only Rs. 2,650 merely 
indicates that that was its true value. 
The appellants’ value it at over Rs. 4,000° 
Neither this, nor the misdescription of 
the appellantsin the proclamation, nor 
both combined, are a good ground for 
setting aside the sale which was com- 
pleted as soon as the purchase-money was 
paid in full. The purchasers were then 
entitled toa conveyance even without any 
confirmation of the sale by the Court. 
There are no grounds setting aside this 
sale and the appeal must, therefore, be 
dismissed with costs. 


A. N. A. Appeal dismissed. 


RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No: 627 or 1926. 
| July 29, 1927. i 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Darwood. 
MAUNG PO SI AND 'ANOTHER—ÅPPELLANT 
versus | 
K. P. A. P. FIRM— RESPONDENTS. 


Mortgage—Suit for sale against -mortgagor and 
purchaser of house standing on mortgaged. property— 
Preliminary decree—Question of apportionment, when 
arises—Transfer of Property Act (1V of 1882), s. 82. 

A mortgagor instituted a suit for sale against the 
mortgagee and a person who had purchased and dis- 
mantied' a house which stood on the mortgaged pro- 

erty. A preliminary decree for sale was passed against 
both and the purchaser appealed contending that the 
trial Court should have apportioned the mortgage- 
debt between himself and the mortgagee : 

Held, that the question of the personal liability of 
the appellant could not arise until it became- neces- 
sary to make a personal money-decree and that the 
appeal from the preliminary decree was, therefore, 
misconceived, [p. 174, col. 2.] l 


Mr. Halker, for the Appellants: 
Mr. P. B. Sen, for the Respondents. 


- JUDGMENT. l 
Heald, J.—The ‘respondents K. P. A, 
Pi Chetty Firm, sued one Po’ Hmyin to 
recover Rs, 3,216-6-0 which they alleged 
to be dus ona registers] mortgage of a 


f. 


BUE 


“holding of’ over 25 acras of paddy. land 


and of a garden with'the ' house stand- 
ing:.on it.- They joined the present 
‘appellants as' defendants on the ground 
that appellants had brought the’ house 


.‘ which ‘was ‘subject to their mortgage and : 
had dismantled 


it and removed the 
“materials. They claimed that: they were 
entitled to a' mortgage decree against 
the -appellants' as ‘well as against Po 
Hmyin. "^ | m 

Po Hmyin did not contest the suit, 

. Appellants said that they. bought the 
house from: Po Hmyin on the 7th of 


“January, 1924, that is. thrée months before 
the date of respondents’ mortgage, the - 


date of , which was the 9th of April, 1924, 
and that the mortgage did not affect their 
title to the house, They produced a 
document recording the sale of the house 
to them. They admitted that they had 
dismantled the house and removed the 
materials. a o OS 


"The trial Court found that. the house 
was still standing on the land at the time 
of the mortgage and was not dismantled 
and removed until shortly before the re- 
.gpondents'suit was filed. The learned 
Judge said that, the document recording 
the salé of: the house to appellants could 
nof be received as evidence of the sale 
because it. -was not ‘registered and needed 
registration: since’. the house was immove- 
able property.. He. said further that the 


document itself was open to suspicion. 


He gave respondents a preliminary mort- 


' gage decree for.the full-amount of. the 


-mortgage money against appellants as 
well: as Po Hmyin. That deeree which is 
in the usual’ form merely declares the 


amount dué on the mortgage, and the 


-costs of the.suit, directs that on the de- 


- 4endants paying that amount into: Oourt 
'"pefore a certain date, the 


plaintiff shall 


"yeturn the ; documents, relating to the 


“mortgaged property, and that in default 


‘of payment the mortgaged property or a 


‘sufficient part thereof shall be sold. 


* There is às yet no final decree for 
Sale and no personal money decree against 
eitherappellants or Po Hmyin. , : 


Appellants appealed against the pre- 


` liminary decree on grounds that no decree 


-ghould have .been passed’ against them, 


“that they were no longer in possession of 


“(hé materials of the’ house, having 


“gold them, “and that- in any case they 


J 
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‘peal was misconceived. 


that appellants. are 


1 
Ma 


, 1075. Ò. 1988 —— 
could not‘be liable for more than thé value 

‘of the house. . - = 6 <= © cw. 5 
. At the hearing.in -thè lower Appellate : 

Court the only matter argued was: that 
the Court ought to have’. ascertained: the ` 
value of the house and--apportioned the 
liabilities between, them. and Po Hmyin in 


accordance with the principles: laid down . 


in s. 82 of the Transfer of Property-Act. ~’ -~ 

The lower Appellate "Court. following — 
the ruling in Roghu Nath Pershad Y: 
Harlal Sadhu (1) said thats. 82. had. no. ` 
application in order to.compel, the mort. ' 
gagee to apportion his claim amongst: 
the various properties mortgaged, and dis- 
missed the appellants’ appeal.. . . 
. Appellants now -eome to this Court in . 
second appeal on` grounds that the trial 
Court oughtto have apportioned the mort- 
gage debt between them and Po Hmyin, 
that the valué of the house which they pur- 
chased was only Rs. 300-and thatthe princi- 


= 
. 


-ple which wasappliéd by.the lower Appellate 
Court did notapply in the present case.be- |: 


cause in this case the properties .which the 


‘mortgagor sold were moveable properties. '. 


It seems to me that the question which ap- - 
pellants wish to raise does not arise at the ' 
present stage of the case and that their ap- — 
The preliminary . 
decree gives them the right to redeóm the 
mortgage if.they desire to; do 80, but does. 
not compel them to redeem it;. If they- fail 
to redeem it,.and if Po Hmyin. does riot. re- 
deem, a decree for sale of the’ mortgaged 
property will follow but it is clear that the 


‘house which ‘has been dismantled and of. 


which the materials have been sold cannot. 
besold under that decree. © |” . 
The question. of appellants’ personal 
liability will not arise unless and until it 
becomes necessary , to make .a8 personal ` 
money decree against Po Hmyin and against 


appellants. Then it may be necessary for -- 


the Court to apportion the liability, but at 
present there is no such necessity and it is 
clear that the necessity. may .never arise,. 
since the part of the mortgaged property 
which is left, namely, the paddy land and . 
the garden, may be more than sufficient to 

satisfy the mortigagedebt. ^ ©. « 
Although, therefore, I am.of opinion that 
the judgment of the lower Court was wrong . 
in so far asit may.be.regarded as deciding 
liable. for. the whole ` 


aks 


+ + 
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think that the question of the , amount, for 
which they may ultimately be liable has not 
yet arisen and may never arise and, therefore, 
ought not to have been deeided, I would 
hold that the preliminary decree. against 
which appellants are appealing was pro- 
perly made, and I would dismiss their 
appeal with costs, ek 


Darwood, J.—I concur. . 
ALN. A. ^. Appeal dismissed. 
| | : 


E.g ` : ^h ET 
RANGOON HIGH COURT. : 
. - BPkoran SECOND CIVIL APPEAL No. 296 
z Uoc d. ORTO pa 2 wx ^ 
| August 30,1927. . -.,- 
. _ Present:—Mr.- Justice Baguley. 
BURMA RAILWAYS COMPANY, 
>| LrurTED—DEFENPANT— APPELLANT. 


+ Versus ~= e 
"^ MAUNG HLA TIN—PzraiNTIFF— 

ee . - RESPONDENT, : 

Landlord, and tenant— Lease for cultivating purposes 
—Trespass by third person—Removal of earth —BSwuit 
by lessee for damages—Measure of damages— Practice 
—Precedents.. - DO QN MC M EU 
| Ina suit: fof'damages by a lessee of a piece of 
‘land for cultivating and grazing-purposes against a 
trespasser who has encroached upon a portion of the 
land and removed'à quantity of earth therefrom, 
the lessee is'entitled to claim as:damages only the 
loss which he has incurred by reason of the depriva- 
tion ofthe use ofthe portion ofthe land encroached 
upon. He is not entitled to recover damages on the 
E uk ofthe value of the earth removed. !p, 176, col. 


- 


‘Damages vary considerably according toa “party's 
interest in the land’. [p. 176, col. 1.] 

Whitwham v. Westminster Brymbo Coal. & Coke 
Company (1), distinguished. ` ` 

It is dangerous to apply the principles given in 


peculiar cases to cases in which the facts are totally ` : : 
. comes to a‘very definite-conclusion, I‘ am 


J UDGMENT.— Respondent, Maung Hla. 


different. . [p. 176, col. 2.] 


in, is lessee of some land adjoining the 
Burma Railways Company'sline. Theland 
is apparently & good deal higher than the 
line itself. In the course of work in con- 
nection with the Pegu-Kayan line construc- 


L4 
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'amountof the mortgage debt, -because I - 


. be. assessed on 


i f 
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tion. the Railways.. Company's: servants, 


“while. excavating for earth, : went over the 


boundary line between the. plaintiff's land 
and the Railway .line.and dug a. consider- 


“able amount of earth fromthe plaintiff's 
.land. 'This. was about. the begiuning of 
, 1926. The. plaintiff- discovered this .-faet 


and sent a letter, Ex. B, dated the 2nd 
February, claiming Rs. 3,930-as damages. 
The Railways Company replied asking for 
time to. go into the matter, and, finally 
they sent him a letter, Ex, K;dated the 20th 


“April, admitting. that they’ had .eneroaclh- 


ed. upon an area, of:'16' acre ‘and offering, . 
without prejudice, thé sum.of Rs. 100 aB 
compensation. The plaintiff was not -pre- 
pared to accept this, and, on the 16th June, 
1926, filed’ the present suit. An amended 


.plaint was filed onthe 9th-October. It is 


headed "suit for the recovery of Rs.. 1,000 


.a8 damages for earth removed. from ‘the 


plaintiff's land." It sets out that in January 
the defendant Company trespassed on.the: 
land and removed 810 sadrams of earth. it 
goes on to value the earth removed at 


"Rs. 2,430 ; but the-prayer is for Rs, 1,000 


only as damages for earth removed.-n5. ir. 


. The- defendant-Company in their written 


,Statement admit encroachment of “089. acre 


only and say .that. they. only. removed 43 
sadrams of earth. .The written statement 
further submits that compensation cannot 
the quantity of earth re- 
Inoved,- 3 4 22. 34 cde xu 7 
. Evidence, was gone: into, and the trial 
Court dismissed. the claim on the ‘ground 
that, as the plaintiff was only a lessee cf 
Government, holding the land under. a 
lease for cultivation or grazing purposes 
only, he could not claim any compensation, 
The .Township Judge seems also tọ have — 
been influenced by the-fact that. before’he 
wrote his judgment the-land had. been 
acquired by Government. The réal reason 
for his finding is not particularly .clear,., -: - 


, The plaintiff went in appeal before. the 
Additional District Judge and, though. he 


afraid that.his judgment, is. also not quite 
as clear asit might havee been. : He.states 
definitely that in, argument. before him the 
plaintiff was suing for trover and not 
trespass. I agree thatthe claim made is 
. one for damages-for removal and conversion 


: of earth. ` Nevértheless, having. taken, up 


hi; 


this standpoint the learnéd Judge assessed ` 


damages as.the value of. “49 acre of land at 
Rs. 1,171 per acre. It seems to me that, 
if the: claim is one for trover, damages 
must be assessed by the ton. or ‘cubic feet. 
An assessment per acre as this is shows 
that the case:was: regarded as being’ one 
of trespass. 

However, before me the case was treated 
as: one for. damages i in. general. 

The plaintiff was a lease-holder of the 
land and the. damages to be awarded to 
him must be for the damage done to his 
interests. This is pointed out in Mayne on 
Damages at page 424 and the following 
pages. "Damages. will vary. considerably 
cae ls to the plaintiff's interests in the 
an 

“On the- other gide,. it was contended 
before. me:that the. Courts.could not look 
into the plaintiff's title, and I was referred 
to Salmond's Law of Torts, pages 228 and 
229. ''In other words, no defendant in 
an action. of trespass can.plead. jus tertii— 
the right. of possession outstanding in 
some third person—as. against the $i B 
' possession in the plaintiff.” 

This argument, I think, shows a mis- 
apprehension..of the facts-of. the case.. The 
plaintiff is. suing forthe injury done to 
him. -What he had was:the right to'go on 
'oceupying the: ‘surface of this land: for 
about fifteen: years after. the date of the 
trespass.- Ifthe. argument is that, I am 
unable to look at the plaintiff's interests 
at all but tohold that because he was. in 
possessioni of: the land he: must. be regard- 
ed asthe full and outright owner. Ican 
not.-see. my way to acceptit. The plaint- 
iff filed. his lease as.an exhibit, and. it is 
impossible.. for the: Court to refuse: to read 
the plaintiff’s,documents which.he has filed. 
He being only a lessee, his interest is that 
- of a -lease-holder. He has no -right to 
minerals orto take out.and: cart away the 
earth. He has been deprived of the use of 
partof. the surface of the. earth because 
the defendant-Company had removed it 
and that, so far as I can.see, is the full 
extent of his damage. ` 

.I have. been referred to Whitwham v. 
‘Westminster Brymbo Coal & Coke Company 
(1).in which.it eis. laid down: in one’. par- 
ticular ease. that-the damages. to which:the 
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plaintiff was entitled must is mer 
partly with a view to the benefit derived 
from the trespass of the trespasser. The 
facts of that ease: are totally different to 
the faets in the presentone. In that case 
the trespass had gone on for yéars and ' 
the defendants had been tipping spoilfrom ` 
a mine on to: the land of the plaintiff. 

Lopes, L. J., in his judgment at page 043* 
says: “It isa peculiar case” and: it-is 
dangerous indeed to apply principles given 
in. peculiar cases’ to cases in which the 
facts are totally different! In the case of 
a wilful wrongdoer, no doubt, the gain 
obtained byhim from his trespass would 
be taken into consideration in assessing the 
damages to be awarded to the plaintiff, but 

there is no suggestion here, I think, that 
the defendant Company was a wilful wrong- 
deer. It was a ease of unintentionally over- 
stepping the boundary, and, as soon 
as the fact had been brought to their notice, 

they took steps to remedy the matter by 
acquiring the land under the Land Acquisi- 

tion Act. 

Holding, as-I do;: ihat the: plaintiff had 
noright to the earth, any damage payable 
for removing the earth; would have to be 
paid to'-his:landlord. The. damage award- 
able, to the plaintiff must be assessed on : 
the diminution. in the value. of his land. 
For this we have to.. determine the area of 
land of which he has been: deprived, for, 
once the Railways Company had used the 
land. asan earth quarry, there can be no 
doubt that its- value for cultivation and.. 
grazing purposes Would be nil. : 

[His.Lordship found on the evidence: that 
the plaintiff was. deprived ofthe'use of.'20: 
of an acreonly and allowed: the ‘sum: of 
Rs. 100 which had been ‘offered’ to him. by 
the Ràilway Company. His Lordship fur- 
ther. ordered:that the appellant sbould. pay 
the costs throughout.] 

A. N. A "' Appeal partly allowed. 

"Page of (1896) 2 Ch..D. 538 Ed.] - . 
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OUDH CHIEF COURT. 
ORIMINAL APPEAL No. 606 oF 1927. 

- December 16, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge,and Mr. Justice Raza. 
MADARU-—AccesgD No. 2—APPELLANT 

versus 
EMPEROR-—RESPONBRNT. 

Penal Code (Act XLV of 1860), s. 802—Murder— 
Assailants engaged iù brawl—Member of one party 
striking member of the other side who is empty-handed 
and not an active participant with hatchet—O ffence-— 
Sentenc e. 

Where during a brawl in which the assailants on 
both sides are using sticks, a member of one side 
intervenes with a hatchetand strikes over the head 
ofa member.of the other side, who is empty-handed 
and taking no active part in the fight and kills him 
in consequence, he commits murder and not 


culpable homicide not amounting to murder. [p. 178, | 


cols. 1 & 2.] 

Criminal appeal against an order of the 
Second AdditionalSessions Judge, Lucknow 
at Unao, dated November 19, 1927. 

Messrs. J. Jackson and H. Husain, for 
the Appellant. i 

Mr. H.K. Ghose, Government Pleader, 
for the Crown, 

JUDGMENT.—Madaru, a Behna aged 
25 of Sahrawan a village in the Unao Dis- 
triet, has been convicted by the learned Ad- 
ditional Sessions Judge of Unao of the 
offence of murder under s. 302, Indian .Pe- 
nal Code, and sentenced to death subject to 
confirmation by this Court. He appeals 


and the reference in confirmation is also, 


before us. | 

These are the facts, In this village the 
family of which Madaru isa member occu- 
pies a house which adjoins the house occu- 
pied by certain Pasis. Adjacent to the two 
houses isa rain-water drain. The occur- 
rence took place on the l6th July, 1927. 
The rains having set in, the drain in ques- 
tion was overflowing. Unless it was clear- 
ed the water flowed into the appellant's 
house. When cleared it spilled over 
into the Pasis’ house. It was over a dispute 
in relation to this trifling matter that Sadhu 
Pasi lost his life. What happened was 
this. Early in the day the Behnas had been 
diverting the waterin such a manner that 
it spilled into the Pasis' house. There had 
been a quarrel. Later, Abdul, the appellant's 
father, was again, in order to save his own 
premises, taking such action that the water 
according to the Pasis would flow into their 
house. This took place in the evening, and 
another quarrel then began. Itis not very 
clear what was the exact sequence of inci- 
dents inthis quarrel, but it is quite clear that 


e 


MADARU v. BMPHROR. 


127 


five male members of the Pasis' family and 
four male members of the Behnas, family 
appeared on the scene. On the Pasis’ side 
were Bhawani the uncle, Puran and Sadhu 
deceased who were own brothers and two 
men called Hembrej and Mihi, who were. 
cousins. On the Behnas’ side were Nabi 
and Abdul who were brothers and Sardar 
and Madaru who were the sons of Abdul. 
Both sides indulged in the abuse and re- 
monstrance usual to the members of their 
castes on such occasions and from words 
they rapidly came to blows. Bhawani and 
Puran on the one side received injuries and 
Nabi, Abdul and Sardar upon the other 
side received injuries, the weapons used 
being lathis, They did not receive serious . 
injuries, but Sadhu received injuries which 

caused his death. ` - 


The evidence is that Madaru who at the ` 
time when the fight arose had been shaping | 
a piece of wood into an agricultural imple- 
ment came on the scene ‘with a hatchet and ` 


struck Sadhu over the head with this hatchet . © 


& blow, whieh penetrated into the bone 
of the skull and fractured left parietal and 
the right frontal bones, injured the brain, 

and caused death within a very short period. 
Apart from the evidence of Puran and Bha- 


wani there is the evidence of certain ` 
neighbours who witnessed the inci- 
dent, Those neighbours are Bhawani 


Din, a Thakur, Ishur Din, a Brahman 
and Ajudhia Prasad, a Brahman.. These 
three persons who were cross-examined at 
length and whose evidence has in no way 
been shaken,in our opinion, in cross-examin- 
ation have deposed with certainty that the 
deceased man Sadhu was taking no active 
part in the fight and that at no time had he 
used violence to anyone. There is evidence 
whieh we accept that he had joined in 
abusing the Behnas, but the attack upon 
him was not justifiedin any way as he was 
stated by these witnesses to have been em- 
pty-handed. Great stress was laid down by ' 
thelearned Counsel for the appellant upon 
astatement made by Sub-Inspector Suraj 
Narain that Puran had stated to him onthe 
following morning that Sadhu had brought 
a shovel inorder to clean out the drain. We 
do not consider that ‘the statement was 
admissible in evidence as the provisions of 


. 8,162 ofthe Code of Oriminal Procedure 


had not been complied With. But putting 
this statement a its highest, it would 
mean very little. Sadhu might have brought 
a spade with which to clear out the drain 


Y 
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and yet at the same time been empty hand- 
ed when he was attacked. He could have 
brought the spade and put it down. We 
have the evidence of three witnesses who 
are not shown to be biassed in any manner 
that Sadhu was empty-handed at the time 
that Madaru the appellant came and struck 
hima violent blow on the head with the 
` hatchet. We have the hatchet before us. 
The blade is a heavy blade ending ina 
sharp edge. The -blade is 5” long and 
14 wide. The handle is 2 feet; long. 
Madaru refused to make-any reply in the 
Committing Magistrate’s Court, and inthe 
Sessions Court he madea simple denial, In 
his appeal from the Jail for the first time he 
has suggested that he was not present on the 
spot. He has not been able to meet in any 
way the evidence of the witnesses against 


him. It was open to him to have called as wit- - 


nesses in his defence his father, Abdul and 
his uncle Nabi. Hé could not call his bro- 
ther Sardar for Sardar was charged with 
ihe murder. Sardar has been acquitted of 
murder and ‘sentenced to six months' 
rigorous imprisonment for simple hurt. 
He has not so far appealed. But apart 
from his father Abdul and his uncle 
Nabi, he hasnotattempted to call any of 


the neighbours who might have been in a. 


position to see the occurrence. All the 
neighbours who have been called as witnes- 
ges have deposed against him. It has been 
suggested in defenee that the feelings of 
the Hindus and Muhammadans in this vil- 
lage are so strained that no Hindu would 
give truthful evidence on behalf of a Mu- 


hammadan. We are unable to attach any: 


value to that suggestion as we find that 
there isnothing to support it. We find the 
case to be clearly a case of murder, 

The learned Counsel for the appellant put 
forward as hismain defence that the culp- 
able homicide had been committed in a 
sudden fight in the heat of passion upon a 
sudden quarrel. He did not contest the 
finding that his client had struck the fatal 
blow, but he suggested that the offence 
committed was at the worst culpable homi- 


cide not amounting to murder, and in any © 


circumstances he pleaded for a remission of 
the capital sentence. We do not consider 


that Exception 4 of e." 300, Indian Penal: 


Code, has any application, because Madaru 
distinctly took ‘undue advantage over the 
deceased man. When a -brawl is taking 
place in which the assailants on both sides 
pre using sticks, a member of one side, who 
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intervenes with a hatchet and strikes over 
the head of a member of the other side, ‘who 
is empty-handed and taking no active part 
in the fight and kills him in consequence, 
in our opinion, commits murder and no- 
thing less. We find that the appellant has 
been rightly convicted of murder. We . 
believe the evidence of Puran and Bhawani . 
in the main and we find that Bhagwan Din, 
Ishar Din and Ajodhia Prasad have told 
the truth. ‘ | 
The question of sentence presents some 
difficulty. The murder was undoubtedly’ 
not premeditated. The victim had been 
using bad language, and the hatchet was 
being employed shortly before the quarrel . 
by the appellant ior a perfectly innocent. 
purpose, We have given full weight to all 
the above facts, but at the same time we are. 
obliged to take the view that these savage 
homicides are too prevalent in Oüdh to 
justify the exercise of clemency. When, as 
here a man rushes into a brawl with a heavy 
hatchet and strikes with all his force, as 
Madaru clearly did, one of his neighbours 
whoisunabletodefend himself upon the head 
with the hatchet and kills him we are un- 
able to reduce the capital sentence. We 
therefore dismiss the appeal, uphold the 
conviction and confirm the sentence and. 
direct that Madaru be hanged by the neck 
till he be dead. . 


G. H. Appeal dismissed, 


. OUDH CHIEF COURT. 

SECOND OIVIL APPEAL No. 275 or 1927. 

November 16,1927. ' 

Present :—Mr, Justice Raza. 
DUKHISINGH AND ANOTHER—PLAINTIFFS 
- — APPELLANTS 

VeTSuS ` $ 
SARJU DEI AND ANOTHER— DEFENDANTS— 
4 RESPONDENTS. 

Birt, meaning of —Execution of birt-deed by. joint 
owner—Validity of deed, : 

‘Birt’ ‘generally means an under-proprietary right 
and abiriü-deed executed by oneof several joint 
owners is consequently null and void against those . 
who were no parties to it. |p. 179 col.2; p. 180, col. 1.] - 

Ram Autar v. Drigpal (1), Lal Mohammad Khan v. 


Amati Fatima (2) and. Jalaluddin Khan v. Rampal 
(3), xelerred to, 


£^ 4, 
a 
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Appeal against the order of the Addi- 


. tional Subordinate Judge, Fyzabad, dated ; 


1927, modifying that of the 


the 18th May, 
12th 


Munsif, Havali at Fyzabad, dated the 
March, 1927. 
Mr. Naziruddin, for the Appellants. 
Mr. Ali Zaheer, for the Respondents. 


JUDGMENT.—This is an appeal from 
a decree of the Additional Subordinate 
Judge, Fyzabad, dated the 18th May, 1927, 
modifying a decree of the Munsif, Havali at 
Fyzabad, dated the 12th March, 1927. 

The faets of the case so far as it is 
necessary to state them forthe purpose of 
disposing of this appeal, are as follows :— 

The plaintiffs, Dukhi Singh and Pudan 
Singh, are the cousins of the defendant 
No. 2, Inderjit Singh. Sheoambar Singh, 
had two sons, namely, Pirthi Singh and 
Chattar Singh. The plaintifis are the sons 
of Pirthi Singh deceased. The defendant 


No. 2 is the son of Chattar Singh deceas- 


ed. ; | 

The dispute in this case relates to plot 
No. 184 in village Bargoara, District 
Fyzabad. Itis not disputed that the plot 
iu suit was owned by Sheoambar Bingh 
and on his death it was owned by his two 
sons in equal shares. 
puted that the descendants 
Singh were not living jointly.as members 
of a joint Hindu family. The plaintiffs 
brought the present suit, alleging that the 
defendant No. 1, Musammat Sarju Dei, had 
taken possession ofthe plot in suit wrong- 
fully, in collusion with the defendant No. 2, 
Inderjit Singh. ! 

The defendant No. 1 alone resisted the 
plaintiffs’ claim. She alleged that there 
was @ private partition between Pirthi 
Singh and Chattar Singh about 20 or 22 
years ago, that the plot in suit fell to 
the share of Chattar 
tion, that the plot. in suit was thus owned 
and possessed by Inderjit Singh exclusive- 


iy, that Inderjit Singh transferred the 


plot io her by a_birt-deed dated the 12th 
June, 1917, and that she was thus in 
rightful possession of the plot in suit. 
She pleaded limitation also. 

The learned Munsif held that the plot 
in suit was the joint property oi the 
plaintiffs and the defendant No. 
there was no private partition under which 
the plot in suit fell to the share of the 
defendant No, 2 or his father, that the 


defendant No, 2 wag never in exclusive 


HUKHI SINGH t. SÀRJU DET. 
possession of the plot 


It is not also dis- -` 
of Sheoambar . 


Singh in that parti-. 


2, that. 


wanes 
4 
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in suit, that the 
plaintiffs were in possession of the plot 
within limitation and that the irt deed 
executed by the defendant No. 2 in favour ` 
of defendant No, 1 was void. The plaint- 
iff’ claim was, therefore, decreed. with 
costs. l 
The defendant No. 1 appealed and the 

result was that the decree of the learned 
Munsif was modified by the learned Addi- 
tional Subordinate Judge on the 18th May, . 


.1997. The learned Additional Subordinate 


Judge agreed with the learned. Munsif's 
findings of fact generally, but he accepted ` 


.the defendant No. l's contention that the . 


defendant No. 2is still bound by, the deed - 
and itis possible that on partition the 
plot may fall to his (defendant No. 2's) ` 
share. He was of opinion, therefore, that 
the plaintiffs Should not be given a decree 
for possession of the plot in suit, He 
gave them a decree for. a declaration 
to the effect that the birt-deed executed ' 
by the defendant No, 2 in favour of de- 
fendant No. 1 is not binding on them 
(plaintiffs) As the appeal failed sub- 
stantially the parties were ordered to bear 
their own costs. 

The plaintiffs have now come to this 
Court in second appeal. They contend 
that the lower Appellate Court was wrong 
in not passing a decree for possession of 
the plot in suit intheirfavour. - 

The defendant No. 1 has filed ;cross- 
objections. She contends that the whole 
of the plaintiffs’ suit should have been 
dismissed and that she is entitled to costs 
of the suit in-the Court of frst instance-. 
and also in the lower Appellate Oourt.. 


“I have examined the record. 

It has been found that the plot in suit 
is the joint property of the plaintifs and 
defendant No. 2 and that the defendant 
No. 2 was never in exclusive possession. . 
of the plot. We have the concurrent find- 
ings of the lower Oourts on these points. 
These findings are supported by admissible 
evidence and cannot be impugned in second: 
appeal. As. the defendant No. 2 was. 
never in exclusive possession of the plot 
in suit, he was wrong in transferring the, 
plotto the' defendant No.1 by the birt- 
deed datedthe 12th June, 1917. The word 
‘birt’ generally implies an under-proprie- 
tary right [See Ram Autar v. Drigpal (1).]. 


¢ 
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the defendant No. 2. attempted to make 
the defendant No. l an under-proprietor 
of the plot in suit and gave hera herit- 
able and transferable right of. property in 
the plot by the deed. He had no power to 

o 80 when the plot in suit was the joint 
property of the'plaintiffs and the defend- 
ant No. 2. It was held in the case of Lal 
Mohammad Khan v. Amatul Fatima (2) 
that a joint co-sharer has noright to exe- 
cute a perpetual lease of the joint pro- 
perty anda leaseviolating the above rule 
is null and void against persons who are 
not a party to the lease. In that case also 
there was a lease by means of which the 
lessor had carved out a tenure of the 


nature of an under-proprietary interest. It ' 


appears that the defendant No. 2 had exe- 
cuted the deed in question in favour of 
the defendant No, 1 during the minority 
of the plaintiffs, The deed in question 
is null and void as against the plaintiffs 
and cannot affect their interests in the pro- 
perty insuit, As pointed .out in the case 
of Jalaluddin Khan v. Rampal (3) ‘one co- 
sharer has no right to appropriate to. 
himself a specific portion of the common 
land and to exclude’ his co-sharers from 
all us and enjoyment of the same with- 
out a lawfal partition. But wherea person 
has been in possession ofa piece of joint 
land fora long time without any let or 
hindrance by the other co-sharers, the latter 
have no right to eject him or his transferee 
or to disturb his possession or enjoyment 


otherwise than by seeking partition. Such ' 


& co-sharer or-his transferee is entitled to 


continue in such possession so long as’ 


such user does not interfere with the 
use by other co-sharers of what is in their 
possession. d 

I hold that the deed in question is null 
and void as against the plaintiffs and they 


are entitled to possession of the plot in. 


suit to the extent of their share. The 
plaintiffs have a half share in the plot in 
suit. It was admitted on behalf of the 
plaintifis in the first Court that the share of 
the defendant No. 2 in the plot in suit 
is half. (See proceedings ef the 5th March, 
1927, page 14). The plaintiffs are, there- 
fore, entitled to a decree for joint posses- 
é 


s 78 Ind. Oas. 534; 26 0.20, 239; A. I R. 1924 Oudh 
. "e (85, 106 Ind, Cas, 359; 4 O, W, N, 871; A. I, R 1097 
Qudh 467, i 
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sion ofthe plot in suit to the extent of 
a half share. They have nothing to do 
with the defendant No, 9's half share in 
the property. ` 

There is no substance in the cross- . 
objection. bs 

The result is that the, appeal is partly 
allowed and the decree of the lower Ap- 
pellate Court is set aside. The. decree of 


. the first Court is modified. The plaintiffs 


will get a decree for joint possession of 
the plot in suit to-the extent of a half 
share. "They will get half of their costs 
from the defendant No. lin all the three 
Courts. The cross-objections are dismissed . 
with costs. ; 


GH. Appeal partly allowed. 


OUDH CHIEF COURT. 
SECOND Civin APPEAL No. 227 op 1927, 
November 7, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
GAYA DEEN SINGH AND OTHERS— 
| PLAINTIFFS—APPELLANTS WE 
| versus 
MADHO SINGH-DzszNDANT— 
RESPONDENT. l 
Hindu Law—Widow—Gift by widow—Nearest 
reversioner joining in execution—V alidity of gift. 
A deed of gift executed by a Hindu.widow with 
the consent of her husband's nearest reversioner who 
actually joins in the executicn thereof is valid and. 


cannot be challenged by him or his transferees. [p. 
181, col. 1.] 


Jamuna Kunwar v. Madaré Singh (1) and Ram- 


yowda Annagowdd Patil v. Bhansaheb (2), referred 
to. ' i 


Second appeal against the decree of the: 
District Judge, Fyzabad, dated the 15th. 
March, 1927,-confirming that of the Subor- 
dinate Judge, Sultanporè, dated the 20th 
December, 1926. 4 

Messrs, Ram Prasad. and Moti Lal Sak- 
sena, for the Appellants, ` 

Mr. Bisheshwar Nath Srivastava, for the | 
Respondent, : D. 


L] 
L^ 
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JUDGMENT.-In this appeal we are 
concerned with the validity of a deed of 
gift executed jointly by a Hindu widow 
with the estate of a Hindu widow under 
the Mitakshara Lawand Jaskaran Singh, 
who was at the time the nearest reversioner 
to the estate. Not only did Jaskaran Singh 
join in the execution ofthat deed of gift but 
he subsequently confirmed his action. On 
the death of the lady, Jaskaran Singh 
was the person who under the Mitakshara 
Law was entitled to inherit the estate. The 
validity of the deed of gift is now disputed 
by Jaskaran Singh himself and by three 
persons to whom he has transferred his 
rights in the estate. The three persons in 
question are reversioners standing more 
remote than Jaskaran Singh. They had no 
claim to succession under the Mitakshara 
Lawon the death of the widow. The 
point of law migbt have necessitated a more 
or less lengthy discussion, had it not been 
decided by this Bench on the 13th Septem- 
ber, 1927, after the present appeal was ad- 
mitted. It was decided by this Bench in 
Jamuna Kunwar v. M adari Singh (1). Before 
this Bench arrived at that decision their 
Lordships of the Judicial Committee had 
considered the point once more. They con- 
sidered the point in Ramgowda Annagowda 
Patil v. Bhansaheb (2), on the llth July, 
1927, but at the time of the previous deci- 
sion of the Bench, that decision 
had not reached India. The decision 
of this Bench isin accord with the author- 
ity of their Lordships. In the decision of 
“their Lordships of the Judicial Committee, 
to which we have just referred a deed of 
gift executed by a Hindu widow with the 
consent of her husband's nearest heir was 
held to be an alienation justified by the 
law. Our decision stated the same principle 
in the following words of the head-note: 
“A gift by a Hindu widow, which she is not 
ordinarily competent to make, can become 
a valid alienation if made with the consent 
of her husband's kindred, subject to the 
qualification that if her husband has no 
kindred or the kindred have failed before 
they have had an effective opportunity of 
objecting, the abstention to object cannot be 


(1) 106 Ind. Cas. 328; 4 O. W. N. 903; A. I. R. 1927 


Qudh 469 
4 O. W. N. 876; A. I. R. 1927 


(2) 105 Ind. Cas. 708; 
G. 297: 53 M. L. J. 350; 46 O. L. J. 267; 39 M. L. 
1380; 32 


n 250; (1927) M. W. N. 136; 29 Bom. L. R, 
GW. N. 88 (P. 0). 
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regarded ás a consent.” In the present 
appeal, as has already been noted, not only 


181 


did the nearest reversioner consent to the 


‘alienation, but he actually joined in the exe- 


cution of the deed. For these reasons we 


dismiss this appeal with costs. | | 
| G. H. Appeal dismissed. 


A. N, A. 


OUDH CHIEF COURT. 
SEOOND CIVIL APPEAL No. 218 or 1927. 
November 1, 1927. 
Present:—Mr. Justice Misra. 

Nawab MOHAMMAD ALI KHAN— 
PLAINTIFF—APPELLANT 
versus 
Musammat BADRUNNISA AND ANOTHER— 
DBFENDANTS— RESPONDENTS. 

Landlord and tenant—Mortgage of house by tenant 
in. town—Zemindar's right of re-entry —Presumption— 
Right of tenant to sell house sie. — A 

Unless a custom tothe contrary 19 established, the 
occupiers of houses in town should be considered to 
have a power to transfer the right to occupy the sites 
on which their houses stand along with a sale of the 
materials thereof. The presumption applicable to an 
agricultural village does not obtain in towns. [p. 182, 


col. 2: p. 183, col. 1.] ; 
Tan un Lal v. Raina (1) and Jamna Kuer v. Abdul 


Nabi (2), referred to. ' 

Where a house has been transferred by the tenant 
by way of mortgage and not by way of sale, the pro- 
prietor is not entitled to re-enter unless there i8 
express provision in the wajib-ul-arz, or any satis- 


factory evidence as to the existence of a custom, 


Ali Muhammad Khan v. Chhedan 


y. Mohammad K "n | 
v Ishan Chunder Sen (5) and Ram Raj Singh v. Tej 


Singh (6), referred to. T | 
sa Da gk v. Ganesh Prasad (7), distinguished. 


Second appeal against the deeree of the 
Second Additional Bubordinate Judge, 
Lucknow, dated the 25th February, 1927, 
confirming that of the Munsif, Havali, dated 
the 6th April, 1928. 

Mr. Niamatullah, for the Appellant. 

Messrs. M. Wasim and Naziruddin 


Siddiqi, for the Respondents, 
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JUDGMENT.—This isa plaintiff's 
appeal arising .out of a suit for possession. 
The facts of the case are: The plaintiff- 
appellant is the zemindar (proprietor) of a 
Mohalla called by the name of Mirzaganj, 
situate in the town of Malihabad, District 
Lucknow. Within the said zemindari lies 
a plot of land described as Ahata No. 484 
on which stands a pucca. house bearing 
No. 250. The house was purchased by 
defendant No. 2, Mushir Ahmad Khan, 
from the heirs of Umed Ali Khan, son of 
- Major Bax Khan who had originally built 
it. On the 29th September, 1924,-defend- 
ant No, 2 transferred the said house- to 
defendant No. 1 Musammat Badrunnisa, 
by way of usufructuary mortgage. The 
term fixed in the mortgage was a period 
of 45 years but the deed clearly provided 
for redemption at the expiry of the said 
period. The plaintiff brought the present 
suit against Musammat Badrunnisa, the 
mortgagee, and MushirAhmad Khan, the 


mortgagor, impleading both of them as. 


defendants Nos., 1 and 2 respectively. The 
plaintiff's allegation was that the status of 
defendant No. 2 was that of an ordinary 


riyaya who had no right to transfer the. 


said house. by way of mortgage, and the 
house having been 'so transferred the 
. plaintiff as proprietor of the village was 
` entitled to` re-enter on the site of the 
house in dispute by asking defendant No. 2 
to remove the materials of that house. 
The plaintiff, therefore, claimed possession 
of the plotin suit by demolition of the 
said house. 

The defendants denied the plaintiff's 
title to the plot in suit on which the 
house stood and contended that the riyayas 
living in the town of Malihabad had a right 
to transfer their houses as they stood, and 
that in any case, the plaintiff had no cause 
-~ of action for taking possession of the site 

of the house in’ suit because defendant 

.No.,2 had only executed a mortgage in 
respect of that house which could not be 
considered as equivalent to sale. 

The plaintiff contended in reply that the 
mortgage in suit was really a sale clothed 
in the forni'of^à mortgage in order to defeat 
the plaintiüls"might of re-entry as pro- 
prietor. 7 c l 
. The learnêdMansif of Havali, Lucknow, 
. who tried the suit, found that the plaintiff 
was the owner of the And on which the 


house stood, but held that the. land was . 


“ situate in the towa of Malihabad ef which: 
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Mirzaganj wasonly a part where no such 
custom .as pleaded, by the plaintiff by 
which a riyaya could not transfer the right 
of residence in his house, had been estab- 


lished to exist.: He further found that 


the mortgage in question was not à sale 


but a genuine mortgage and the transfer 


being by way of mortgage and not by sale 
the plaintiff was not entitled to, re-enter 
upon the plot on which the house in suit 
stood. On these findings he dismissed the 
plaintiffs suit. 


The plaintiff then appealed against the 
deeree of the learned Munsif and the 
Second Additional Subordinate Judge of 
Lucknow, agreeing with the findings of 
the Munsif on all the points, dismissed the 
appeal. 

In second appeal it is now contended 
before me that.under the wajib-ul-arz of 
the town of Malihabad a riyaya has got 
no right of transfer; and that the plaintiff 
is entitled to eject the defendants even 
though the transfer was by way of mort- 
gage. Asto the first point it appears to 
me that the wajib-ul-arz is not very clear; 
although it gives clearly a right to the 
residents of that town who belong to high 
castes (qaum asharaf) to sell the materials 
of their houses, yet it. doesnot contain a 
provision restraining them from selling the 
houses as they stand. The learned Advo- 


- eate forthe plaintiff-appellant contended that 


there being no express provision permit- 
ting the. residents to sell their houses no 
such right should be presumed to exist. 
The Courts below have, however, -decided 
the point against the plaintifi-appellant 
treating the case in dispute as one relating 
not to an agricultural village but to a . 
town. They have reiied on cases decided 
beth by the late Court of the Judicial 
Commissioner of Oudh and the Allahabad 
High Court; for the proposition that in : 
ease of towns no such presumption ought 
to be made and that | U 
less a custom to the contrary is established 
the oceupiers: of houses should be con- 
sidered to havea power of transferof the 
right to occupy the sites on which their 
houses stand: Vide Banwari Lal v. Raina 
(1) decided by Lindsay, J.C. and Jamna 
Kuer v. Abdul Nabi (2) decided by Chamier 
and Rafique, JJ... After due consideration — 


6 


9 Ind. Cas. 427. 
16 Ind. Cas. 353. 
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I am in entire agreement with the. pro- 
position laiddown in these cases. The 
Oourts below have coneurrently found in 
the present case that Malihabad isa town 
aud that the land in suit is situate in 
Mirzaganj, a part of that town, Under 
these circumstances I am not inclined io 
hold unless a definite custom to the con- 
trary is established, about which I do not 
find any satisfactory evidence on the 
record, that the residents of the town of 
Malihabad have no right to sell the right 
to occupy the sites of houses along with 
the sale of the materials thereof. In these 
circumstances the plaintiff is not entitled 
to exercise his right of re-entry on the 
land in suit by seeking possession thereof 
by demolition of the house standing there- 
on. | 

As tothe second point, I am clearly of 
opinion that the plaintiff cannot exercise 
the right of re-entry even if he be consider- 
ed entitled to the exercise of such right 
beeause the house in suit has only been 
transferred by way of mortgage and not 
by sale In Ali Muhammad Khan v. Chhedan 
(3) iv was held by a Bench of the late 
Court of the Judieial Commissioner of 
Oudh that there was an essential dis- 
tinction between a transfer by way of 
lease or mortgage and a transfer by way 
of sale in which different considerations 
would apply. In that case the plaintiff 
who was the proprietor of village Maharaj 
Nagar had sued for ejectment of the de- 
fendants from certain groves because some 
of them who wera proprietors of those 
groves and who possessed no right to 
transfer any of them, had mortgaged the 
said groves to other defendants. The suit 
of the plaiatiff was based on an alleged 
right of re-entry. It was argued in that 
case thatthe grove-holders had no trans- 
ferable rights and that by transferring the 
possession to a stranger they had forfeited 
whatever rights they possessed so as to 
give to ths plaintiff a right of re-entry. 
The learned Judges remarked as followa :— 


"We have already said that the plaint- 
if has, in our opinion, failed to establish 
any Customary Law binding on the parties 
which makes the forfeiture of the grove- 
holder's rights the necessary penalty of a 
breach on his part of the conditions against 
transfer of those rights by way of mortgage. 
The plaintiff, therefore, can only appeal to 


(3) 15 Ind. Qas. 385; 15 O. Q. 91, 
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the general principles of law, and these are, 
in our opinion, against him. Whether we 
refer by way of analogy to the provisions of 
s. 111 of the Transfer of Property Aet (IV. 
of 1882), or to those: of s. 52, cl. (2) of the 

Oudh Rent Act, the principle involved seems 
to be that forfeiture of a lease is not involv- 
ed in the case of the breach of any condi- 
tions for which.forfeiture is not prescribed 
asthe proper psnalty under the terms of the 
lease or agreement under which the lessee 
holds. We see no good reason why a simi- 
lar principle should not apply to the case 
of a licensor and licenses generally; and we 
note that a similar prineiple was affirmed 
by this Court in the ease of Lal Bahadur v. 
Muhammad Karim Khan (4). We note in 
this connection thatit may well be that a 
distinction ought to be drawn in a case like 
the present between transfers by way of 
lease and transfers by way of sale. In the 
latter case, the principles, which governed 
the decision in Nurendro Narain Roy v. 
Ishan Chunder Sen (5), would have to be 
considered. These principles seem tous to 
have also determined the decision of thia 
Courtin an unreported case, biz., Sheo Dayal 
v. Deputy Commissioner of Barabanki as 
Manager of the Court of Wards in charge of 
Bilahra Estate, (S. O. A. Nos. 53 to 57 
of 1909) decided on April 8th, 1909. The 
transfers with which the Court had to 
dealin these cases were transfers by way of 
sale, and I may add thatthe rights of the 
grove-holdersin the village which was there 
in question, as recorded in the wajib-ul-arz, 
would seem to have been even more strictly 
limited than those proved by the wajib-ul- 
arz in the present cass, At any rate, in the 

case of a transfer by way of sale, it may, be. 
said that there has bsen on the part ofthe' 
transferor an entire abandonment of his 

rights in favour of another peraon, 80 that if 

a grove holderin a case like the present 

purports to sell outright whatever rights he 

may possess in respect of his grove, he 
clearly has no rights left which he can sat 

up against another parsoa, and the trans- 

feres who is left in actual possession can- 
not plead that there exists a3 between him- 

səlf and the landlord any contract of license 

in respect of the treesin the grove, or the 

land on which they stand, which can secure 

him against ejectment or prevent the land- 

lord from treating him as a mere trespasser. 


(4) S. O. 240. | 
.(5) 22 W, R, 22; 13 B. L. R, 274 (F. B.) 
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The case of a mortgage is different, in that 
the grove-holder.cannot be said to have en- 
tirely parted with or abandoned his own 
rights, and he has still something left which 
he can plead against the landlord so as to 
protect the mortgagee, who after all is only 


án temporary possession by permission of the. 


mortgagor and subject to the latter’s right 
.of redemption. It seems to us very difficult 
in a case like the present to draw any valid 
distinction between amortgage such as we 
have before us and a zar-i-peshgi lease, or a 
lease for a term of years, or even a sale of 
the produce of the trees for a particular 
year, or specified number of years.. In the 
absence, therefore, of any express provision 
in the wajib-ul-arz, or any satisfactory evi- 
dence as to the existence of a custom giv- 
ing the proprietor a right of forfeiture or 
re-entry in case of a breach of the rule 
against alienation by way of mortgage, we 


are unable to see that such right arises in 


favour of the plaintiff in the present case by 
reason of any general priniciple of law.” 

| lam in entire agreement with the view 
taken by the learned Judges in the above 
case, So faras I am aware the case has 
been uniformly followed in Oudh. Itwas 
also followed by a learned Judge of this 
Court in Ram Raj Singh v. Tej Singh (6). 


It-was also contended by the learned Advo- ` 


- eate for the appellant that the mortgagee 
must be treatedin such cases as a trespas- 
ser and in that. view of the case the appel- 
-lant' would be entitled to possession by 
ejecting him as such. Reliance was placed 
upon a decision of thelate Court of the Ju- 
dicial Commissioner of Oudh in Azmat-un- 
Nissa v. Ganesh Parsad (7). It is elear from 
the facts of that case that it was a case of 
complete abandonment by sale and the de- 
fendants were, therefore, treated as tres- 
passers. In the case of a mortgage no such 
view is possible to be taken. A mortgagee 
is only in possession for a specified period 
on behalf of the mortgagor and after the 

.expiry of that period the latter would be 

. entitled to re-enter into the possession of the 
property by redeeming it. If the mortgagee 
were to be treated..as a trespasser liable to 
ejectment and the plaintiff given possession 
‘on foot of sucha tfansfer, the obvious result 
-of it would be to oust the mortgagor who 


(6) 99 Ind. Cas. 203; 3 O. W. N. 964; L. R. 8 A. (O)) 
26; A. I. R. 1927 Oudh 46. . | 

(7) 83 Ind..Cas. 51; 1 O. W. N. 515; 10 0: & A.L. 
R. 1305; 11 O. I. J. 750; L. R. 6 A. (O.) 6; A. I. R. 1925 
Oudh 262; 28 0.0, 119, ; 
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had never abandoned the property. T, there- 
fore, hold that the plaintiff cannot exercise 
his right of re-entry even if he were pos- - 
sessed of such right in the present .case 
since itis only.a case of mortgage and not 
of sale, . | M 

The appeal, therefore, fails and is dismiss- 
ed with costs. 

G. H. Appeal dismissed. 
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: OUDH CHIEF COURT. . 
Divorce Oases Nos. 5 AND 6 or 1927. 
. November 8,1927. | 
Present :—Mr. Justice Pullan. 
GRACE CAROLINE FOSTER-— 

APPLICANT i 

: versus ` 

ALFRED BERTRAM FOSTER— 

RESPONDENT. _ . 
ALFRED BERTRAM FOSTER-: 

APPLICANT 
versus 

GRACE CAROLINE FOSTER AND ANOTHER 


— RESPONDENTS. 

Divoree—Grounds for divorae—'Oruelty'—Isolated. 
acts of violence, whether sufficient—Adultery of wife 
—Condonation—Revival—Mere familiarity with co- 
A effect of —Dissolution of marriage—Policy 
of law. 

In order to establish-a:case of cruelty -against her 
husband, a wife must prove more than mere isolated 
acts, of violence. The degree of violence necessary 
varies in accordance with the status of the parties. 
[p. 186, col. 1.] "E 

The law as regards revival of a condoned’ offence 
is that if such a subsequent offence should arise, the 
forgiveness is cancelled and the old cause of com- 
plaint is revived even if the’ offence isnot ejusdem 
generis with the original offence. [p. 190, col. 2.] 

But there is no authority for the view that an 
offence by a wife less than adultery with another 
person revives an adultery committed by her pre- 
viously and which has‘been condoned by her husband. 
At least the second offence, if it is not adultery. must 
be one of which a Court can take cognisance. [ibid.] 

Mere familiarity with another person, does not 
revive a condoned offence of adultery so as to justify 
a decree for divorce. |p. 191, col. 1.] : 

Pereira v. Pereira (1) and Collins v. Collins (2), 


referred to. 


A decree for dissolution of marriage should not be 
granted merely because the husband has shown 
himself to be suspicious, jealous or even occasionally 
violent. It is not the object of the law to make such 
Separations easy. [ibid.] ` : 

` Mr. Ghulam Hasan, for the Applicant. 
Mr. Walfard, for the Respondent. 


JUDGMENT.—Grace Caroline Foster 
has sued for the dissolution of her mar- 
raige with Alfred ‘Bertram Foster on the 
allegation that he -has. habitually - treated 
her cruelly and beaten her and also that ` 
he has committed adultery with Miss 


`Y 
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Oynthia Bartlett, a young lady of 17 years 
of age, who lived in the house adjoining 
that of the parties. Thissuit was filed on 
. the 5th of May 1927, the day on which ‘the 
Courts closed for the Vacation. A cross- 
suit was filed by Mr. Foster onthe 13th of 


July when the Courts re-opened in which 


he sought todivorce his wife ion account 
of her misconduct with one Charles 
Holloway who has been impleaded as a co- 
respondent. The two suits have been tried 
together and issues were framed which 
covered the facts alleged in both cases, The 
issues areas follows: / i 

1. Has the respondent Alfred Bertram 
‘Foster beaten his wife, petitioner, on sundry 
occasions without proper cause and especi- 

ally on the 25th Mareh, 1925, 19th April, 
1927 the 25th April, 1927 and the 29th April, 
1927 ? 

2. If so do these assaults amount to legal 

cruelty? 
. 8. Has the respondent committed adul- 
tery with one Oynthia Bartlett between 
the 25th April and the lst May, 1927, and 
in particular on the 29th and 30th April, 
1927 ? 

4, Has the petitioner committed adultery 
_with one Arthur George Stubbs in Oalcutta 
in the month of April, 1920, and if so 
has this offence been condoned by the re- 
spondent ? 


|| 


5. Has the petitioner subsequent to the 
. eondonation committedadultery with Dudley 
: Melville Gordon in 1921, first in Naini Tal 
and then in Calcutta and ifso has ‘this 
adultery also been condoned by the respond- 
ent? 

6. Has the petitioner been guilty of 
adultery with Oharles Holloway who has 
been cited as co-respondent in this case at 


60, Abbot Road, Lucknow, between the ' 


13th and 17th April, 1927, aod again in 
the Railway train between Lucknow and 
Allahabad on or about the 18th April and 
in the Grand Hotel, Allababad, cn the 
18th and 13th April? : 


7. If so, has the last adultery been condon- 
ed by the respondent? 

^. 8. Is the petitioner, entitled to a, decree 
for dissolution of marriage by way of 
divorce against the respondent or to any 
‘other relief ? ; l 

- 9.Is the respondent entitled to a deereefor 
dissolution of marriage by way of divorce 
against the petitioner or to any other 
relief? 
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10. Is the respondent entitled to.a decree 


‘for damages and costs as against Oharles 
‘Holloway, cited as co-respondent, and if so 
'how much. . 


_ Before proceeding. to discuss the issues 
in detail, I shall state briefly. the events 
which led up to these’ Gross cases: The 


‘parties were married at Lucknow on the 


16th October, 1915, Mrs. Foster being then . 
apparently about 15 years of age. Mr. 


Foster was then, and is now, employed in 


the Government Secretariat. .His duties 


took him to various ‘places and the parties: 


lived together in Lucknow, Nagpur,’ Oal- 


-cutta and Naini Tal. It isnot necessary to 
consider,whether the parties wereor were not 


a happily married couple'prior to the year 
1921. They had several children and they 
lived: together. They have now for the 
purposes of this case made attacks on each 
other but they have not béen supported by 
evidence and each of them contradicts the 
allegations of the other. In 192], however, 
thére is no doubt that Mrs.-Foster became 
implieated with a mau named Gordon and, 
as the result of this affair which I shall 
discuss later, the parties went to Oaleutta 


‘where "Mr. Foster brought a complaint 
against Gordon of adultery, and ultimately 


withdrew from the case ‘on receiving pay- 


ment of Rs. 1,000. After that the’ parties 


continued to live together às: man' and wife 
and more children were born. In 1995 
they had a quarrel and Mrs. Foater-made 
a complaint in the Magistrate's Court at 
Lucknow. The complaint was of a trifling 
natare and was not pressed and after that 
it appears that the parties lived together as 
before, received and entertained their `. 
friends and there was no open breach.until ` 

the present year. On the 12th of April, 
1927, Mr. Foster's duties took him to Allah- 
abad. Onthe 17th of April, which was 


Easter Sunday, Mrs. Foster followed him 


to Allahabad. She went accompanied by 
the co-respondent Charlés Holloway, hér 
smallehild of three or four years of age, and 


a young unamarried woman named Silvia - . 


Bartlett. It is admitted that while they 
were in Allahabad they aítended.a.dance 
at the Railway Institute and put up.at the 
Grand Hotel. On the 19jh of April they 
met Mr. Foster. It is admitted that. he 
came to the Hotel and found Mrs. Foster, 
Mr. Holloway, the child, and Miss Bartlett 
resting in one room, that he was extremely 
annoyed and used violent language to his 
wife, and committed some assault upon ‘her 
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of a trivial nature and took away her 
wedding ring. After that it appears that 
he himself came and stayed in the Hotel. 
Holloway went back to Lucknow that night, 
but Mrs. Foster and the child and Miss 
Bartlett stayed onand their Hotel bill was 
settled by Foster, who took them back to 
Lucknow himself on the night of the 91st 
of April After they reached Lucknow 
there was a quarrel, the details of which 
are by no means clear, and Mrs. Foster left 
her husband and went’ to live with her 
father. During the succeeding days Mrs. 
Foster and her husband appear to have 
reen each other -occasionally and to have 
had more than one quarrel over the custody 
of the youngest child. It may beremarked 
thatthe elder children were at school in 
Calcutta. . I find from a letter sent to Mr. 
Foster by the Deputy Commissioner of 
Lucknow, which is dated the 30th of April, 
that Mrs. Foster and her father went to see 
the Deputy Commissioner, presumably on 
that date, and accused Mr, Foster of hav- 
ing assaulted them. This must refer to 
scme incident in connection with the at- 
tempt to recover the child but it;;does not 
appear to be the occasion:on which Mrs. 
Foster received an injury, ‘namely, a black 
eye, which was visible when she filed her 
suit on the 5th of May. Mr. Foster did not 
go to seethe Deputy Commissioner but on 
the following day he took the child away 
ina motor car and made: a report at the 
Police Station. He returned accompanied 
. by a constable and had afurther altercation 
with his wife and her father when he was 
attempting to leave the house with the 
child on his way to Naini Tal to resume 
his duties. It is probably on that occasion 
that Mrs. Foster received her black eye 
and it is also en that occasion that she 
damaged her first finger and thumb in an 
attempt to assault her husband. That night 
Mr. Foster left for Naini Tal and Mrs. 
Foster's suit was filed four days later. 

The first allegation of the wife relates 
to cruelty. Oruelty is defined in Halebury's 
Laws of England, (para. 975 of Vol. 16) 
as “conduct of such a character as to have 


caused danger to life, limb or health (bodily. 


or mental)or as to giverise to a reasonable 
apprehension of such danger." -In order to 
establish a caséof cruelty against her hus- 
band a wife must proye more than isolated 
acia of violence. No doubt the degree of 
violence varies in accordance with the 
statusofthe parties. The parties in this 


-A 


FISTHR v. FoSTER, 


107 £ 0. 1928. 


case are Anglo-Indians and, although Mr. 
Foster draws a good salary, they do not live 
in such circumstances that & blow between 
husband and wife would be considered very . 
seriously. Mrs. Foster admits that when . 
she went to the Magistrate in 1925 she had . 
no visible injury and, whichever version 
of the affair is believed, it was the result of 
a momentary quarrel.. She says that her 


husband beat her because she reproached . 


him for coming home late at night in a state 
of intoxication, and he says that he beat 
her because he saw her being kissed by a 
man ata dance. Such an affair standing 
by itself would hardly betaken account of 
in divorce proceedings, especially as the 
parties lived together peacefully for the 
next two years, The more recent assaults 
are first of all that at Allahabad, where the 
husband, who did not know that his wife 


‘intended visiting Allahabad, found her at 


the Grand Hotel in one room with a young 
man anda girl, anditcan hardly be said 
that he had no justification if he felt angry. 
Here too there is no’ allegation that the 
assault was aseriousone or left any consider- 
able mark of injury, and there remains 
only the incident in Lucknow: Now Mrs.. 
Foster stated that there were two assault ` 
in Lueknow, one on the. 25th o£ April, and 
one on the 29th. But the injury thatshe 
showed the Court on the 5th of May was 
seen by a Doctor, on the 3rd May, who gave 
itashis opinion that the injury was two 
days oldand as Mr. Gwynne says nothing 
&bout this injury in his letter of the 30th 
of April, it seems to be much more probable 
that Mrs. Foster received this injury in the 
free fight which she had with her husband 
over the person ef the child on the lst of 
May. If that were so the injury was caused 
in a sudden quarrel and not under circum- 
stances which could be held to amount to 
cruelty. Thereare some vague allegations 
that her husband was addicted to wine and 
women and gambling, also that he did 
not give her his pay or allow her to manage 
the expenses herself, but none of these 
allegations are pressed and they are not 
supported by any reliable evidence, nor is 
there any evidence of neighbours or others . 
that Mr. Foster was in the habit of assault- 
ing his wife. On the contrary, as I have 
stated. above, there is evidence that they 
were giving evening parties and remained 
on friendly terms until his departure for 
Allahabad: In my opinion all that she hag 
provedon the score of cruelty are certain 
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isolated assaults all of which arose on the 
spur of the moment and.on some real or 
fancied provocation. The allegation of 
cruelty, therefore, fails and my finding on 
the -first two issues isthat, although Mr. 
Foster has from time to time assaulted his 
wife,it is not true to say that he did so 
habitually, or that these assaults amount to 
. legal cruelty. | 

Mrs. Foster's second allegation is that 


- her husband committed adultery with Miss ` 


Cynthia Bartlett between the 25th - of April, 
the date on which Mrs. Foster says she left 
her husband’s house, and the Ist of May. 
The Bartlett family at that time lived next 


door to the Fosters and the two. houses ` 


were connected by a door leading from the 


bed-room of one house into the bed-room : 


| of the other. The Bartletts were apparent- 
ly inapoorcondition financially and there 


were actually six persons living in a house ` 


which only had one bed-room. Under such 


circumstances it is not surprising that the : 


two families saw a good deal of each other 
and, considering that Miss Silvia Bartlett, 


the elder sister, was the person who had. 


accompanied Mrs. Foster to Allahabad, on 
the occasion which gave rise to the quarrel, 
it is not surprising that Mr. Foster after 
his wife left him, saw and conversed with 
the Bartlett family on many occasions. 
That he should bave under these circum- 
stances committed adultery with the 


younger sister, a girl of 17. who was engaged ` 


to be married is, prima facie, improbable. 


The near proximity of her father, her. 
mother, her sister and her brothers, render-' 


ed it . unlikely that opportunities would 
arise for misconduct of the kind even if the 
girl herself were willing. There are three 
witnesses who have given evidence indi- 
cating that there ‘was misconduct between 
the two. The first is Mrs. Foster herself 
who says that she went to the house in 
order to try and secure the person of her 
Bon on the 29th of April, she went into the 
bedroom and that there she found her 
husband and Miss Oynthia Bartlett, that 
she then turned Miss Cynthia Bartlett out, 
apparently through the door leading into 
the adjoining house, which was open, and 
thatthen her husband turned her out. Mrs: 
Foster is physically a very weak’ woman 
and it seems in the highest degree im- 
probable that, in the presence of. her hus- 
band, she would have been able to turn 
Miss Oynthia Bartlett out of the room and, 


even had she been able to do so, I am, 


Au 
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unable to believe that any guilty connection 


could have been contemplated by the pair 
with the door open between the two houses. 
Moreover, Mrs. Foster must be regarded in 


a matter of this kind'asa highly interested 


witness and I cannot place implicit confi; 


‘dence on her statement.’ The next witness 
‘is one McGuire, one of the numerous persons 
“who appears to have aroused Mr. Foster's 


unreasonable jealousy. All that he says is 
that he saw Mr. Foster and another man 


‘sitting with the two Bartlett girls. It is 
| extremely probable that he did, but in my 


opinion this does not indicate any undue 
intimacy in the case of sueh close neigh- 
bours. The third witness isa darzi who 
used to work for Mrs. Foster, but who says 
that he was commissioned by Mr. Foster to 
makea dress or dresses for Mrs. Bartlett 
and her two daughters. There is nothing 
in this man’s evidence to give the impres-. 
sion that he is speaking the truth. His 
story is in the highest degree improbable, 
as he would not .have been admitted to the 
room when the parties were engaged in 
the manner described by him. He failed 
to answer the one searching question put 
to him in cross-examination, namely, what was 
the material of the dresses which he had 
made. This is a thing which no darzi could : 
have forgotten. Thus in my opinion Mrs. 
Foster’s allegation that her husband com- 
mitted adultery with Miss Oynthia Bartlett 
is improbable in itself and unsupported by 
reliable evidence, and I find accordingly 
on the third issue. 

I now turn to Mr. Foster's ease against 
his wife. Learned Counsel relying upon his 
interpretation of the law of divorce has 
sought to re introduce in this case two 
previous instances in which it is said that 
Mrs. Foster was guilty of adultery but 
her offences were condoned by her husband. 
As his argument is. one which must be 
met, I think it necessary to consider: the 
two previous cases. The first relatesto a 
man named Arthur George Stubbs}. with 
whom it is said that Mrs. Foster committed 
adultery in Caleutia in the month of April, 


-1920, when: her husband was in Naini. Tal. 


Mr. Foster produced a letter written by 
his wife which was suggested tó be some 
sort of a confession, but it- is not so nor 
does it appear that it was written at that 
time.: Apart from, this there is absolutely 
no evidence worthy of the. name that Mrs, 
Foster committed adultery with Stubbs. 
It appears thatshe was engaged to him ' 
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before she married her husband and this 
fact may have aroused her husband's 
jealousy, but L find on this issue that no 
such adultery was committed. 

The fifth issue relates to the case of Mr, 
‘ Gordon and this cannot be disposed of in 
so summary afashion. In the hot weather 
of 1921 Mr. and Mrs. r'oster were living in 
Naini Talin Brookhill Cottage. The other 
"half of the cottage was occupied by Mr. 
Alexander andhis family, both Mr. Alexander 
and Mr. Foster being employed atthe time 
as shorthand writers to the Hon’ble Finance 
Member, Sir Ludovie Porter. Mr. Foster 
brought into his house a school friend 
named Gordon and very unwisely left 
Gordon inthe house with his young wife 
“when he went on duty to Simla: He is 
thus responsible for ‘anything that may 
subsequently have occurred. When . he 
came back from Simla a complaint was 
made by Mr. Alexander about the conduct 
of. Mrs. Foster and Gordon. Mr. Alexander 
has been examined as a witness and I see 
no reason to ‘disbelieve his statement in 
this matter. There is on the other hand 
nothing to support Mrs. Foster’s allegation 
that the report was really made about 
Mr. Fosters misconduct with Mr. Gordon's 


' 'gister, It appears that orders were given 


by Sir Ludovic ‘Porter for Mr. Gordon to 
be turned .outof the house. These orders 
were carried out, but not only did Mr. 
Gordon leave the house but Mrs. Foster 
also left the house and they travelled 
tozether to Calcutta. Even Mrs. Authray, 
who has been examined on commission in 
-Culeutta on behalf of Mr. Foster and who 
ia clearly in favour of Mrs. Foster and 
wished to help her in every way, admitted 
that Mrs. Foster camé to her house in 
Calcutta accompanied by Gordon, and there 
is the further evidence of a Calcutta Pleader 
Mr. D'Silva, who shows that Mr. Foster 
consulted him with regard to his projected 
case against Gordon, and Mrs. Foster in 
his presence admitted that she had com- 
mitted adultery with Gordon. No doubt 
Mrs. Foster now denies this and, for that 
matter, she denied it at the time because 
she refused to make any such’ statement to 
the Magistrate ' But taken together the 
evidence of the intimacy of the parties 
"in Naini Tal, the report against thèm, their 
‘departure for Calcutta, their ‘arrival at 
Calcutta together and Mrs. Foster's con- 
fession before a Pleader, are ‘sufficient to 
establish the.adultery. Itis not necessary 
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to take into account the evidence of & 
servant that he actually saw the parties . 
in & most compromising -attitude. His 


, Statement is on the face of it improbable and 


not worthy of belief, but I have no doubt 
whatever that they were guilty. Whether 
Mrs. Foster and her husband had colluded ` 
in the matter in order to obtain {damages 
out of Gordon is a point on which I. can 
give no opinion, but undoubtedly Mr. 
Foster decided to forgive his wife and 
he came to that’ decision very quickly, 
because he began to cohabit with her as soon 
as’ he reached Calcutta and before he had 
received the substantial sum of Rs. 1,000 
for withdrawing the case, I find, therefore, 
on this,issue that Mrs. Foster actually com- 
mitted adultery with Gordon in 1921 and that 
that adultery was condoned by Mr. Foster. 
This fact, of course, only becomes relevant 
to the present case if I can accept the legal 
argument produced onbehalf of Mr. Foster, 
and even so it’ depends greatly on my 
finding onthe next issue which deals with 
the alleged adultery between Mrs. Foster 


‘and Charles Holloway. 


There is evidence, which there is:no 
reason to doubt, that the Holloways are 
close friends of the Fosters, Charles 
Holloway is nowa youth ofabout 19 years of 
age and in letters written four years ago by 
Mr. Foster to Mra. Holloway she rafers to 
him in affectionate terms as & boy. There 
is no doubt that Charles Holloway went with 
Mrs. Foster and Miss. Bartlett to Allahabad, 
They travelled together in the same com- 
partmentin the train. They went to a dance 
together and they.spent the last few hours 
of the night andthe following morning in 
the same room in the Hotel at Allahabad. 
Living as these paople live it cannot be sup- 
posed that there was anything improper in 
these three persons and the child travelling 
together or even occupying a single room, 
while they were waiting after the dance to 
return to Lucknow. No doubt each of the. 
parties and Miss Bartlett have been anxious 
to sayas little as possible against them- 
selves and they have, therefore,. given dif- 
ferent versions of the affair, but to my mind 
it is quite immaterial whether Mr. Holloway 
asked Miss Bartlett to go and took Mrs. 
Foster as a chaperon, or whether Mrs. Fò- 
ter asked Holloway to. go and took Miss. 
Bartlett as a charperon, or whether Mrs. 
Foster and Miss Burtlett intended to go 
unaccompanied and picked up Mr. Hollo- 
way atthe station. All these suggestions 
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have been put forward butitis most prob- 
able that they all agreed together that they 
would go to the dance. When they got to 
Allahabad on the following morning they 
did nothing unnatural or improper. They 
went to the house of Mr. Lewis, who is em- 
ployed in the Finance Department and 
knows Mr. Foster very well, and they ask- 
ed if he could put them up. He refused 
and they had to find some place where they 
could stay after the dance was over. They 
had not much money and they decided to 
share a room. In doing so they did noth- 
ing wrong, but Oharles Holloway was in & 
difficult position, because he was at that 
time under suspension from his duties in 
the Railway and he was afraid to let his 
name appear in the Hotel register; conse- 
quently the party was entered as “W. James 
and family.” Mr. Foster had made capital 
out cf this by incorrectly stating in his 
petition that his wife and Charles Holloway 
were entered as Mr. and Mrs. James. Mr. 
Foster has alleged that his wife and Charles 
Holloway committed adultery in the train 
and again in the Grand Hotel. His only 
informant could have been Miss Silvia Bart- 
lett ; the latter has appeared as a witness. 
She is certainly not favourably disposed to- 
wards Mrs. Foster. Sheis annoyed, I may 
say justifiably annoyed, at the fact that her 
young sister has been cited as a co-respond- 
ent, but she has not said one word in 
her evidence which would indicate that 
either in the train or in the Hotel any 
adultery took place or even any familiarity 
between Mrs. Foster and Charles Holloway. 
Mr. Foster alleges that when he came into 
the Hotel he found Mrs. Foster and Charles 
Holloway on one bed with Charles. Holloway’s 
armsaround Mrs. Foster's neck. Miss Bartlett 
denies that she saw anything of the kind, 
She says that she was asleep and: when 
she awoke she saw Charles Holloway stand- 
ing and Foster attacking his wife. Prima 
facie it is very improbable that any 
woman, let alone a married woman anda 
motherof several children, would have 
sexual intercourse with a young man in 
the presence of a young' and unmarried 
woman. It is in fact almost incredible 
and when the unmarried woman in ques- 
tion who is hostile to her, gives evidence 
indicating thatno such event occurred, 
it is impossible for any Court to assume 
that adultery took place under these un- 
likely conditions. But appart from this 
there is much evidence in this case to show 
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that not only did no such adultery occur, 

but Mr. Foster himself never supposed 
that it did. He says that he turned Charles 
Holloway out of the room and he subse- 
quently went back to his work, took no fur- 
ther interest apparently in the proceedings 
of the parties and came back between 
6 and 7in the evening to see what had 
happened to them. The Hotel manager, 
who was called as a witness by both par- 
ties, states that a lodger came to him com- 
plaining that there was afight going on 
in the room next to hers and he went to 
see what was the matter. When he got 
there there was no noise and he concluded 
that it was all over but he saw nobody 
come outof theroom either Foster or Hol- 
loway and had either ofthem done so he 
must have seen them. Consequently Il am 
more inclined to believe the story that Mr. 
Foster stayed quietly with the party and 
had a meal with them asis indicated by 
the Hotel bil which shows that luncheon 
was given to four persons on that day. 
Then as to the, events of the evening they 
are not the doings of an outraged husband, 
Even on his own showing he was so little 
disturbed by this evidence of his wife's 
misconduct that he went to see the Manila 
Carnival. As a matter of fact he either 
went with the whole party or met them 
there and stayed in their company until 
it was time for Charles Holloway to catch 
the night train to Lucknow which would 
be about half past nine, Thus he was in 
their company for ‘something over two 
hours before Charles Holloway departed 

and he remained with them in the Carni- 
val for some considerable time after that 
and took his wife and Miss Bartlett to the 
Hotel where they remained for the night. 
He then stayedin Allahabad, which pre- 
sumably hehad to do on aceount of his 

duty, but he also kept his wife and Miss 
Bartlett at the Hotel and spent a consider- 
able part of his time with them, He also 
paid the Hotel bill and took them back to 
Lucknow. Mrs. Foster states that he ac- 
tually cohabited with her but I am not 
able tosay whether this is true or not. 

Even if he. did not, his conduct would 
be soremarkable in the case of an outraged. 
husband that it might very well be con- 
sidered to becondonation., It is not neces-: 
sary to go further into the evidence as to 

this incident. Mrs.éoster has on the main 
been corroborated by Mr. Lewis and the 

co-respondent, and the differences between 
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her statement-and those of Miss Bartlett 
have already been noted. It must be re- 


membered that Miss Bartlett has her own. 


charaeter to consider and it might not be 
considered proper for her to admit that 
she had been present had these two per- 
sons aetually committed adultery in her 
presence. But in my opinion no such in- 
cident ean have occurred, and I find with- 
out hesitation that there was no adultery 
between Charles Holloway and Mrs. Fos- 
ter either in the train or in the Hotel in 
Allahabad. 

There remain two further incidents 
spoken to by Miss Bartlett before the 
parties went to Allahabad. Now if Miss 
Bartlett really saw what she says, itis hard- 
ly likely that she would have consented 
to go with taiscoupleto Allahabad know- 
ing that Mr. Foster was on duty there and 
that there was a grave danger of their 
. being detected. She says that she went 
twice into the house after Mr. Foster’s 
absence and found Holloway and Mrs. 
Foster on each occasion in what might 
be considered a compromising attitude, that 
is to say, they were alonein the room and 
one or other of them was lying on the 
floor. She also says that Holloway on the 
first occasion looked nervous and turned 
over on to his stomach. This may mean 
that he had something to conceal or that 
he merely realized that he should not have 
been there with Mrs. Foster when her 
husband was away. But Iam notinclin- 
ed to accept Miss Bartlett as evidence on 
this point. She was on her own showing 
employed in a boot shop in Lucknow at 
the time and it does not ‘appear likely 
that she would have been in her house at 
2 o'clock in the afternoon, and her state- 
ment must be discounted by the fact that 
her sister was implicated in this case and 
that she was only too anxious tosay any- 
thing that she could, that would damage 
Mrs. Foster without damaging herself, It 
is very easy to make an assertion that two 
persons had been found in a compromis- 
ing position but sueh a statement uncor- 
roborated does not go very far and the 
other evidence shows that Charles Hollo- 
way was a friend of the family, both of 
Mr. Foster and Mrs. Foster, that he was 
treated as a boy, that ke was often in and 
out of the house and I am inclined. to 
think that some perfectly innocent episode 
has been exaggerated by Miss Bartlett in 
return forthe attack upon hersister. I, 
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therefore, find on issue No. 6 that no 
adultery took place between Mrs. Foster and 
Charles Holloway, and, that being so, issue 
No. 7 does not arise. 

I now turn to the point of law raised 
by .Mr, Ghulam Hasan on behalf of Mr. 
Foster. His argument is that, even if 
adultery isnot proved between Charles 
Holloway and Mrs. Foster, there has been 
a matrimonial misconduct which enables 
him torevive the previous adultery with 
Gordon in spite ofits condonation. This 
is not the law and the rulings to which 
I have been referred establish no such pro- 
position. The law isas stated in Hals- 
bury’s Laws of England (Vol.-16, para. 1003). 
' if such a subsequent offence should arise 
the forgiveness is cancelled and the 
old cause ofcomplaint is revived even if, 
the offence is not ejusdem generis with the 
original oflence.” The first ruling to which 
I have been referred is Pereira v. Pereira: 
(l)but there it appears that the case was 
one in whieh the respondent had committed . 
adultery with the co-respondent on a pre- 
vious occasion and subsequently behaved 
in some manner short of adultery with the, 
same person and it was held that the 
first adultery wasrevived. All the other 
rulings refer to the case ofa husband and 
are based on the fact that it requires a 
combination of offences for a -wife to 
divorce her husband. Such rulings have 
no application to a case like this, and I 
can find no direct authority for the view, 
that an offence by a wife less than adul- 
fery with another person revives an adul- 
tery committed by her previously and 
which has been condoned by her husband. ~ 
At least the second offence, if it is not 
adultery, must be oneof which a Court 
can take cognisance. This is the view 
expressed by Lord Balckburn in a decision 
of the House of Lords, Collins v. Collins 
(2. Now there is nothing that has passed 
between Oharles Holloway and Mrs. Fos- 
ter of which the Oourt could take cogni- 
sance. It is difficult to see what offence 
short of adultery could have been commit- 
ted between Charles Holloway and Mrs. 
Foster. At most it may be said that they 
were guilty offamiliarity but familiarity 
i8 not an offence, and itis stated in para. 
1004 of Lord Halsbury's Laws of England. 
that the doctrine, which is that on which 
Mr. Ghulam Hasan relies, does not go the 

(1) 5 M. 118; 2 Ind. Dec, (v. s.) 82 (F, B.). 

(2) (1684) 9 A, C, 205; 32 W, R. 500, 
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length of making mere familiarities revive Where a Judge trying a small cause suit in a 
adultery Thus, in my opinion, no facts y Ste judgment ee rara con- 

é i ; ae idering the various authorities, the suit to be time-' 
have been brought to light in this casae “derive »- 


. k ' barred, the fact that the Judge has arrived. at in- 
which can revive the adultery.of 1921, be: correct interpretation of the authorities is no groùmd : 
tween Mrs. Foster and Gordon. "l'hathas for interference by the High Court. 


long ago been forgiven and could only ya NG Saadat Ali Khan v. Kuer Lal (1), fol- 
become relevant in a subsequent case if Application for révision of. the order of 
. Mrs, Foster renewed her relations in some the Subordinate J udge, Rae Bareli, dated 
manner with Mr. en or actually com- the 9i. September, 1927, in Small Cause 
mitted adultery with another person, Court Suit No. 374 of 1927, sitting as Judge 
I bave now to.consider -what order I can of Small Cause Court. ~ | 
pass in this case. In my opinion neither | Mr, S. N Srivastava, for the Applicant. 
party has made out a case for divoree and | Mr. Ali Mohammad for the Opposite 
it only remains to be considered whether Party i » 
the case is one in which I should allow ` JUDGMENT This | T 
: pan «—Lhisis an application 
ig F Ds ME e ead. Now it is easy i revision against an order of the learned 
he: p V r as hee ea Pere Subordinate Judge of Rae Bareli in a suit 
or Busband,: to say that she would rather decided by him in the exercise of his Small 
' take an allowance and live apart from. him Cause Court powers. um l 
but it is not the object of the law to The suit was based ana bond payable : 
make such separations easy. -They are byinstalment, It was provided by the 
merely a short road to Prostitulion’andin pong that should ‘default be madè in ` 
my opinion there are certain things which payment of one instalment, the whole 
& wife must put up with. In this case should be due. The suit was brought by. 
her husband has shown himself to be sus- jh, "plaintiff after the death of the de- 
picious, jealous and occasionally violent ten dante’ father, Thakur who had executed 
but I am not satisfied that it has been the bond. The defendants denied the bond 
proved that he is unfaithful, that he fails and the alleged payment and pleaded: 
to support her or her children in decency bar of limitation. The learned Subordinate 
or that heis habitually cruel. 1 neither. Judge held that the bond was proved. : 
think that it is for her advantage norin He found that the alleged payment '.was 
. the interest of justice that she, should be | also proved but he dismissed the suit 
given aseparation from herhusband under oy tha ground of limitation, as he held 
such circumstances, Rather itis a C459" that the payment in question was not. 
in which both parties have rushed into , a good payment under s. 20 of the Limita- 
" Court without sufficient cause and expend- tion Act. zu 
ed a great deal of venom against each , Ihave heard the learned Pleaders on 
other and implicated unnecessarily other both sides, at some length. Ithink thia 
.innocent persons. I must, therefore, dec- application should be dismissed. | 
line to grant the alternative relief which The learned Subordinate Judge in a 
Mr. Walford asked for his client and I carefully reasoned judgment decided that 
dismiss both suits. The parties to bear the suit wastime barred. Iam not pre- 
their own costs throughout. gs sg, parêd to disagreé with his finding on the 
G. E, _ Suits dismissed. point under consideration. As pointed 
, outinthecase of Mohammad Saadat Ali 
MERE Khan v. Kuer Lal (1) where the trial 
Judgeina carefully reasoned judgment 
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t COU decided, after considering the various 
ae r Noe p authorities, the suit to be time-barred, 
November 16, 1927. the fact that the Judge had arrived at 
Present: —Mr. Justice Raza. incorrect interpretation of the authorities 
SHEOPAL-—PrammIPF—APPLICANT : ' 18 DO ground for interference by the High 
- versus . ©. + Court, Togo into the merits ‘in such a 
CHITORIA AND oTRERS—DEFA2NDANTS case where the Judge has decided the 
l —-OPPOSITE PARTY. " case sensibly and intelligently, would in, 
incial Small Cause Courts Act (IX ‘of 1887 D 
g. pU selina decision of question i bus (1) 93 Ind. Cas. 912; 3 O, W., M. 228; A, I, R. 1924 


fievision—Interference, Oudh 519;13 0, L, J, 641, 
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erect be granting an appeal on a point of 
aw. e" 
. Hence I-dismissed this application with 
costs. |— ' | 
G. H; 
Application dismissed, 
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OUDH CHIEF COURT. 
Sxconp Crvin APPEAL N >. 241 oF 1927., 
December 15, 1927. 
Present :—Mr. Justice Hasan 
. and Mr. Justice Pullan. 
MURLIDHAR—Dsrenpant—APPELLANT 
l VETSUS ` 
Sheikh FAKIR BUKHSH-— PLAINTIFF 
AND OTHERS —DEFENDANTS— RESPONDENTS. 


' Co-sharer—Lessee purchasing share im whole pro- ` 


perty—Defendant purchasing remaining shares— 
Suit for profits by lessee-co-sharer—Rate of projits 


to be calculated at market value and mot rent paid’ 


by lessee-co-share™. 

A was a lessee of 3 shops out of 25 shops at arent 
of Rs. 14-8'per month. He purchased more than one- 
, eighth share in all the shops and the remainder was 
purchased by B. B brought a suit against A to eject 
him from the shops though unsuccessfully. A then 
sued for his share of.the profits of the whole pro- 
perty as a co-sharer: 

' Held, that the profits of the 3shops could not be 


calculated at the rate of Rs. 14-8 per month which A : 


no longer paid but at their proper market value. 
Second sppeal against an order of the 
Subordinate Judge, Mohan Lalgunj, Luck- 
now, dated the 29th March, 1927, upholding 
that of the Second Munsifin addition to 


strength, Lucknow, dated the 29th Novem-. 


ber, 1926. . 

Messrs. Alt Zaheer and Ram Bharosay 
Lal, for the Appellant. . 

. Mr. Zahur Ahmad, for the Respondent. 


JUDGMENT.—The plaintiff in this. 
suit, Sheikh Fakir Bakhsh, has been for. 


a long time the lessee of three shops 
out of a block of twenty-five shops in 
Lucknow city. The rent which he paid 
or them was Rs. 14-8 a month. The 
property was sold and the plaintiff be- 
came. by. purchase the owner of a 
share rather more than one-eighth of the 
whole property and the remainder was 
purchased by Murli Dhar, the defendant. 
in this suit. Murli Dhar. brought a suit 
against Fakir Bakhsh to eject him from his 
three shops and he was met by the defence 
that Fakir Bakhsh being a co-sharer in 
the whole property could not be ejected. 
This defence appears to have been accept- 
ed by the Courts, and Fakir Bakhsh in 
retaliation has brought the present suit 


MURLIDHAR V. FAKIR CHAND. . 


_.of three shops is 


407 Ë. C. 1928- 


for & sharein the profits of the whole 
property. He has calculated, these pro- 
fits in such a way ‘that he himself claims 
an undisputed right in his own three 
shops and a considerable portion of the 
profits of the remaining shops, because 
he calculates that the rent of his three 


. shops is only Rs, 14-8 per month whereas” 


the rent of all the other shops is con- 
siderably more. The lower Courts have 
decreed the suit in the manner desired ` 
by the plaintiff but, in our opinion, their ` 
decision cannot be upheld. Fakir Bakhsh 
has brought this „suit as aco-sharer. The 
question whether he is or is not a tenant 
immaterial for the 
purposes of this suit. As a co-sharer he 
can claim his proportionate share of the: 
profits of the property but these profits must 
be the real profits of the porperty. It does: 
not appear to us that the real profits of 
the three shops which have been occupied 
by the plaintiff himself are Rs. 14-8 a 
month, merely because that was the rent 
which -he paid formerly to the persons” 
from whom he has now purchased 28 
share. We need not bind him down to: 


his own statement in the suit brought 


against him by Murli Dhar that he is 
a co-sharer and that no relationship oi 
tenant and landlord subsists between him 
and Murli Dhar. That would be going 
beyond the matter which we have to 
decide. All that we have’ to consider is 
whether he is entitled, when suing as & 
co-sharer to have the three shops in his’ 
own occupation assessed at a rent of 
Rs. 14-8, arent it may be remarked, which’ 
he no longer pays, or at their correct 
market rent. In our opinion there is 
only one answer to this question. These 
shops along with ali the other shops 
which form the property, must, for the` 
purposes of calculating the. profits; be as-" 
sessed at their proper market value. We; 
therefore, allow this appeal and remand 
the case to the first Court. for determina-, 
tion of the true profits of the whole pro- 
perty- including the three shops of which 
the plaintiffelaims to bea tenant and for 
caleulation on this basis of the amount 
due to or by the plaintif as the case may 
be. Qost will follow the result. 
GH — Appeal allowed; 

Case remanded, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Civit Revision No. 252 or 1927. 
November 1, 1927. 
Present;—Mr. Prideaux, A. J. C. 
: - SABA—DEFENDANT—A PPLIOANT 
: versus - 
DAYARAM AND OTHERS—PLAINTIFFS—NON- 
A PPLICANTS., l 
Civil Procedure Code (Act V of 1908), s. 151, O. TX, 
` T. 9—Suit dismissed ın default—A pplication for 
restoration filed, later than thirty days—Court, whe- 


ther has inherent jurisdiction to restore—Limitation ` 


Act (IX of 1908), s. 5, applicability of. 


‘When. a definite period of limitation is prescribed 
by law within which action must be taken, a Court 
is not entitled to extend it by purporting to act 
under s. 15] of the Civil Procedure Code. 

Ajodya Mahton v. Phul Kuer (1), followed. 

Bection 5 of the Limitation Act is not applicable 
to an application under O. IX, r.9 ofthe Civil Pro- 
cedure Code for the restoration of a suit dismissed 
in default. 


Application for revision of the order of 


the Sub-Judge, Second Class, Balaghat, 
dated the 30th April, 1927, in Civil Suit No. 
217 of 1926. 


Mr. A. V. Vaealwar, for the Appli- 
cant. l 

Mr. M. R. Indurkar, for the Non-Ap- 
plicants. 


ORDER.—This is an application under 
s. 115 of the Civil Procedure Code. The 
non-applieants filed Civil Suit No. 217 of 
1926 in the Small Cause Court, Balaghat. 
On 13th December, 1926, the plaintiffs were 
absent and the suit was dismissed under 
O. IX, r. 8, Civil Procedure Code. On the 
21st of January this year the plaintiffs 
applied that their suit be restored to file 
and the dismissal be set aside. The Court 
restored the suit to file under the 
powers given it bys. 151, Civil Procedure 
Code. 


Now, itis clear that the plaintifis were 
entitled under r. 9 to apply for an order 
to set the dismissal aside, and if they 
could satisfy the Court that there was 
sufficient cause for their non-appearance 
when. the suit was called for hearing, the 
Court could make an order setting aside 
the dismissal; but under. Art. 163 of the 
Indian Limitation Act the period of making 
such an application is limited to 30 days. 
Here, though the case was dismissed on 
13th December, 1926, the application was 
not. made until the 21st of January, 1927, 
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Section 5 of the Indian Limitation Act bas 
not been made applicable to an application 
under O. IX, r. 9, and, therefore, that 
section will not apply to the present case. 
lam clearly of opinion that, where-a 
definite period of limitation has been pro- 
vided .by law within whieh aetion must be 
taken, a Court is not entitled to extend 
such period by purporting to act under 
s. lol, Civil Procedure Code. There i8 
authority forthisview: see Adjodhya Mahton 
v. Phul Kuer (1). Section 151 of the Civil 
Procedure Code cannot be invoked to help 
a party who has a remedy provided by law 
and who has failedto take advantage of 
that remedy within the period of limitation 
prescribed. In the present case the Court 
had no power to set aside the dismissal 
in the exercise of its inherent powers. I; 
therefore, set aside the lower Court's order 
restoring the case to file. ` 

The non-applicants will pay their own 
and the applieant's costs here and in the 
lower Court. I fix Pleader's fees at Rs. 15. 

G. BED. Application allowed, 


(1) 65 Ind. Cas, 341; 1 Pat, 277; (1929) Pat, 61) A. L 
R, 1922 Pat, 479, 
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NAGPUR JUDICIAL. COMMIS- 
SIONER'S COURT. 
SROoND Oivin APPEAL No. 440-B or 1926, ` 
November 1, 1927. 
Present:—Mr, Kinkhede, A. J. C. 
BAPU SURYABHAN-—DERENDANT— 
APPELLANT 
versus 
KISAN ANDOTHESS—PLAINTIFFS— ' 
. RESPONDENTS. ` "EL 
Civil Procedure Code (Act V of 1908), s. 102—~Suit 
triable as Small Cause—Trial as ordinary suit—Second 
appeal, whether lies. " 
A decree ina suittriable by a Small Cause Court 
but actually tried by an omlinary Civil Court is not 
open to second appeal under s. 102 of the Civil Pro- 
cedure Code. [p. 194, col. 1.] 
Vinayak y, Krishnarao (1) and Kesrisang v, Naran« 
gang (2), followed, 


194 

Appeal against the decreeof the First 
Additional District Judge, Akola, dated tha 
13th September, 1926, in Civil Appeal No. 
112 of 1926. 

Mr. G. G. Hatwalne, for the Appellant. 

Mr. G. R. Deo, for the Respondents. 

J UDGMENT.—This is a suit for com- 
pensation for damage done to plaintiffs’ 


property by the wrongful act of the defend-. 


ani of digging a pit close by and letting 
water accumulate there. It is said that.the 
plaintiffs walls got damp with moisture 
and fell down. Hence the plaintiffs claimed 
compensation by way of reimbursement of 
the expenses they are likely tosuffer in re- 
_erecting them. The plaint in this suit was 
originally presented to the Court of Small 
Causes but that Court returned it for pre- 
sentation tothe ordinary Civil Court onthe 
ground that it involved a question of title. 
The Small Cause Court thus exercised the 
discretion what the law gave it under s, 23 
of the Provincial Small Causes Courts Aet. 
.. That order has become final as between the 
‘parties, MEM | m». 
. The plaint was thus entertained by the 
ordinary Civil Court to which it was pre- 
. sented in due course. - The’ first Court 
‘decreed the claim to the extent of Rs, 10. 
The decision was appealed against by the 
defendant but his. appeal was unsuccessful. 
He has, therefore, come up on second 
appeal. - 
: The first questionis whether asecond appeal 
les. On the. strength of the rulings in 
Vinayak v.-Krishnarao (1) and Kesrisang v, 
Naransang (2), I hold that thesuitis not 
apento second appeal in view of s. 102, Civil 
Procedure Code. 

Iam asked to treat the second appeal in 
revision. The memorandum was filed on the 
78th day and ordinarily this Court does not 
entertain civil -revisions presented after the 
45th day. I donotsee any valid reason to 
admit this asa civil revision espécially as 
ihe result thereof would be an affirmance of 

. the decree of the lower Appellate Couri, 
The appeal fails and is. dismissed with 
costs. 

G. R. D. Appeal dismissed, 


(1) 25 B. 625; 3 Bom. L, R. 239. 
(2) 32 B. 560; 10 Bom, L. R. 733. ` 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SEQoND CIVIL APPEAL No. 234-B or 1925. 
June 29, 1927. < 
Present :—Mr. Kotval, A. J. O. -> 
MOHANLAL-DEFENDANT—APPELLANT 
versus - ` x 
SATYABHAMA AND ANoTRER—PLAINTIFFS 
— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 10—Land 
which is not capable of physical possession, meaning ' 
of—Land..in possession -of trespasser:-—Sale—Suit for 
pre-emplion—Limitation. . < 
The words “does.not admit of physical poasession!. 
in Art. lO of Sch. I of the Limitation Act do not 


merely refer to.the inability of the vendor in fact :.- 


to give possession to the purchaser but refer to 


his inability both in fact and in law. [p. 195, col | 


Where a vendor is in. personal and immediate 
possession of the property sold or where the right 
to such possession thereof is in the vendor at the 
date of the registration of the sale-deed, the properiy 
is one admitting of physical possession. [ibid.] . 


"Land in possession of a trespasser at the date of 
the registration of a sale-deed is not land which is.not 
capable of physical possession within the meaning of 
Art. 10 of Sch. I of the Limitation Act. [ibid.] 


_ Appeal against the decree of the Addi- 
tional District Judge, Amraoti, dated the. 
oe ary, 1920, -in Civil Appeal No. 247 of 
1924. ; ho s 


Mr. W. R. Puranik, for the Appellant. ` 


Mr. A. V. Wazalwar, for the Respond- 
ents. TE EE 


JU DGMENT.—Thia appeal arises out 


Of a suit for pre-emption in which the 


plaintiffs have succeeded in the lower 
Court. The only question for decision 
here is one of limitation. The sale-deed 
in respect of.the land sought to be pre- 
empted was registered on the 15th of June, 
1922, and the suit was instituted -on the 
29th of March, 1924, The purchaser-defend- . 
ant pleaded that at the date of the registra- 
tion, the land did not admit of physical 
possession as it was in the possession 
of a trespasser, that the second 
part of col. 3 of Art. 10, First Schedule’ 
to the Limitation Act, therefore; applied 
and that the suit was time-barred. The 
plaintiffs, pleaded and the lower - Courts 
have found that the purchaser took posses- 
sion at the end of the year 1923. 

The question for decision is whether 
land in possession of a trespasser at the 
date of the registration of the sale-deed 
is land which does not admit of physical 
possession, The following authorities sups 


.——— 


~ 
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port an answer to this question in the 
negative. | Chandan Singh v. Chandi Prasad 
(1), Velayudham Pillai v. Thina Velagudham 


| Pillai (2), Jagamaya Dasi v. Tulsa (3) 


< 


and the observations at page 58 in Jairam 
v. Sitaram (4).] . 

The words "does not admit of physical 
possession" do not refer to the inability 
of the vendor in fact to give possession 
to the purchaser. They refer to inability 
both in fact as well aş in law. The pria- 


ciple applicable is.that wherethe vendor . 


is in personal andimmediate possession of 


the property soldor where the right to- 
such possession thereof is in the vendor. 


at thedate of the registration of the sale- 
deed, the property is one admitting of 
physical possession. In the case where a 


trespasser is in possession such right is . 


with the vendor and thé property there- 
fore, admits of physical possession. 
the case of a tenant in possession or 
usufructuary mortgagee in possession such 
right is not in the vendor and the property 
is, therefore;one: which does not admit of 
physical possession. | 

It must, therefore, be held that land 


in the possession of.a trespasser: at the ` 


date of the registration of the sale-deed 
is not land which does not admit of 
physieal possession. Limitation, therefore, 


began to run from the end of the year 
1923 when the purchaser took possession - 


and the suit was within time. | 
The appeal fails and is dismissed with 
costs. 


z A, N. A. Appeal dismissed, 
(1) A. W. N. (1868) 297. E 
" (2) 62 Ind. Cas. 27; 40 M. L. J. 443; 13 L. W, 208; 99 
M, L. T. 251; (1921) M. W. N. 207. 
(3) 89 Ind. Gas, 444; 23 A. L. J. 885; L, R. 6 A, 521 
4 


j 8 
Civ.; A. I. R. 1926 All. 70; 48 A. 12, 
(4) 52 Ind. Cas. 940; 16 N, L. R. 37. 
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NAGPUR JUDICIAL COMMIS- 

SIONER’S- COURT.- 
SECOND Olvit APPRAL No..513 or 1926. 
E . November 3, 1927, 
Present :—Mr. Prideaux, A. J. C. 
Seth POKHARDAS AND OTHERS— - 
PLAINTIFFS—APPRLLANTS 
l versus : 

GANPAT- RAO AND oTHgRS—DEFENDANTS 
|. —RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 38— 
Mortgage suit—Final decree for sale—Transfer of 
village in which mortgaged property is situate to 
another Revenue District—Court passing decree, whe- 
ther has jurisdiction to execute 4t —Transfer of Pro- 
perty Act (IV of 1882), s. ó2—Mortgage suit— 
Sale during prosecution of execution proceedings, 
validity of. | | 

A Court which passes a final mortgage-decree for 
sale does not lose its jurisdiction to execute it by the 
mere fact of the portion ofthe District in which the 
property mortgaged is situate being transferred to 
another Revenue District. [p. 197, coll] -— 

The doctrine of (is pendens applies to an alienation. 
made during the' active prosecution of execution pro- 
ceedings under a mortgage-decree. (p. 196, col. 2.] 

"Appeal against’ the decree of the 
District Judge, Bhandara, in Civil Appeal No, 
39 of 1926, dated the 2nd September, 1926, 

Mr. N. G. Bose, R. B., for the Appellants, 

Messrs. P. A. Pandit and P.S. Deo, for 
the Respondents. . I 

JUDGMENT.—This judgment also ` 
disposes of Second Appeal No. 514 of 
1926, The plaintiffs arethe.same in each 
case, the lst defendant is also the same; 
but in the present case Toda is thé 9nd. 

case one 
Tejram is the 2nd defendant. 

. ' These appeals àrise out of two separate 
suits: One Ohandan Lal, the superior pro- 
prietor of Mahal No, 2 of Mauza Bhandal- 
"bodi, Tahsil Waraseoni, District Balaghat, 
sued Toda (defendant No. 2 in Suit No. 166 
of 1925) and Tejram (defendant No. 2 in 


" Suit. No. 167 of 1925) and other inferior 


proprietors for recovery of some arrears 
of malikana, which were the first charge 
on the mahal. This was in the year 1917, 
and Chandan Lal obtained on 28th April, 


- 1917, a decree for sale of Mahal No. 9 in 


default of payment of Rs, 1,303-0-6, The 
decree was made final on 6th May, 1918.: 

Some three months after the passing of: 
‘this final decree Toda and Tejram-each eres 

‘cuted on 14th August, 1918, a mortgage- 
deed in respect of his respective 0-1.4- 
share in the said mahal. This. was in 
favour ofthe plaintiffs im the two suits 

which lead to the present two appeals, 
The plaintifs sued on those two mort. 


- 
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gages and obtained preliminary decrees 
on 23rd July, 1923, and 25th June, 1923, 
and a final decree for foreclosure in each 
of the two suits on 4th October, 1924. 
Before the date of this final decree, how- 
ever, defendant No. 1 purchased. on 9th 
February, 1924, at an. auction sale held 
in execution of the final decree dated 
6th May, 1918, in; favour of Chandanlal, 
the whole Mahal No. 2 of Mauza Bhandal- 
bodi which:includes the 0-1-4 shares of 
. Toda and Tejram, The purchaser obtained 
possession on 4th April, 1924, and ` got 
Mahal No. 2 mutated in his favour on 
30th July, 1927. The plaintiffs who. hold 
final decrees for foreclosure against Tejram 
and Toda have brought the present two 


suits against defendant No. 1 the auction- 


purchaser for possession of the shares of 

Toda and Tejram. . Rr 
The lst defendant contested the claims. 

He pleaded that as the plaintiffs’ two 


mortgages were executed some time after. 


the final decree in. favour of Chandanlal, 
they were 
the judgment-debtors Toda and Tejram, 
and were bound under the. principle of 
lie pendens, the'suits being barred under 
8. 47 of the Civil: Procedure Code. 


Ths plaintiffs contended that this prin- 


ciple affected the 
were held 
foreclosure in their favour. It was further 
contended that the Court of the Sub-Judge 
at Bhandara had no jurisdiction to hold 


auction-sales .which 


the sale as the village Bhandalbodi, which. 


was situated, in .the Rampaili tract of the 
Bhandara District, was transferred to. the 
Balaghat District in 1922. Therefore, the 
sale by the Bhandara Court was ultra 
vires. ` 

The 
iffs were representatives-in-interest of the 
judgment-debtors Toda and Tejram as they 
took theirmortgages after the final decrees. 
for sale in favour of Chandan Lal; that 
the plaintiffs mortgages cannot supersede 
the decree fər sale in favour, of. 


Ohandan Lal or the. sale held in execution: 


. of Ohandan Lal's decree; that the plaint- 


ifs cannot claim precedence over the de- 


fendant No. 1’s interest in the shares of: 


Toda and Tejram : that. the plaintiffs’ mort-: 


gages can be said tohave been taken during. 


“the pendency of Ohandanlals’ suit and they: 


could not. prevail against the defendant. 
No. 1's title ; and that the defendant No. l's 
purchase ofthe shares in the two ‘suits 
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representatives-in-interest of. 


after the final decree for- 


` foreclosure or sale. 


trial Court found that the plaint- 


. were dismissed. 
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was not affected by the doctrine of lis 
pendens. The suit was held to be not. 
barred unders. 47 ofthe Civil Procedure 
Code, and the sale held in execution of 
Chandanlal's decree was not held to be. | 
ultra vires and the plaintiffs could not. 
question the validity of that sale, The 
Buits were dismissed. ng. 

On appeal the lower Appellate Court. 
has, in one judgment, disposed of the two 
The Judge has with his customary: 
thoroughness discussed. the issues upon. 
which the decision of the cases. rests. He 
finds, dealing with the question as to whe- 
ther the sale is invalid. because the juris-. — 
diction to execute the decree had been. 
transferred to. Balaghat, that the conten- 
tion was without force. And as to the 
doctrine of lis pendens, pleaded by the 


. plaintiffs, the Judge writes :— 


“It, is based on the assumption. that tha: 
principle of lis pendens can be availed of 
by the .appellants. But in the circum- 
stances of the case, it is the. plaintiffs them- 
selves who will be adversely affected by 
the said principle and that. it ig the de- 
fondant No. 1 whois entitled to urge ıt 
application in his favour.” E 


He further held; following the principle 


enunciated in Dhiraj Singh v. Dina Nath (1). ^ 


that s. 52 ofthe Transfer of Property Act. 
continues to apply from the filing of & 
mortgage suit until satisfaction of the 
decree by payment of the mortgage-money; 
He finds that the 
plaintiffs’ mortgages are inoperative against 
defendant No. l's-purchase and that the 
latter's purchaseis binding on the plaintifs . 
who. are representatives-in-interest of tke 
judgmént-debtors Toda and Tejram as 
on the judgment-debtors themselves. Deal- 
ing with the third contention of the appel- 
lants the Judge finds it unnecessary ‘to 
determine whether the plaintifis were 
transferred for value without notice of the 
claim of the superior proprietor Chandan 
Lal for the reason that, even if the plaint- 
iff-appellants be held to be such trans- 
fereee, the finding cannot affect them in 
any way in the present suits. The Judge: 
repelled the arguments madein support 
of an application for amendment of the. 
plaint by the addition ef an alternative 
claim resembling that of redemption in 
its character. Both appeals failed and 


. (1) 8 Ind, Cas, 288; 6 N, L, R 140 


107 I. O, 1928 


It is argued here that the Bhandara 
"Court had no jurisdiction to execute the 
decree from which the sale resulted, as 
the village was situated in the newly 
formed Tahsil of Waraseoni in the Balaghat 
- District. By Notification No. 174.214-H 
issued under s. 14 of the Oentral Provinces 
Laud Revenue Act 
Ohief- Commissioner was pleased to alter, 


with effect from the lst: October, 1917, the 
and Gondia 


limits of the Bhandara 
` Tahsils in the Bhandara District and those 
of the Balar and Balaghat Tahsils in the 


‘Balaghat District and to create a new 


Tahsil in this latter District to becalled 
‘the Waraseoni Tahsil, Among the villages 
_transferred to the new Tahsil as shown in 
Sch. B of that Notification was Bhandal- 

bodi, By Notification No. 366-J issued in 

exercise of the powers conferred by s. 15 of 
‘theOentral Provinces Courts Act, 1917, and 
1n supersession ofall previous notifications 
-on the subject, the Chief Commissioner 
"was pleased to divide the Central Provinces 
into certain Civil Districts with effect from 
.the 14th of May, 1917, and the Bhandara 
“and Balaghat Revenue Districts were de- 
clared to be the Bhandara Civil District. 

It is contended for the other side that 
only the revenue portion of the Gondia 
` Tahsil went to Balaghat and the Civil 
jurisdiction remained as it was until 1922. 


It is pressed for the appellants that a 


decree can only be executed with regard 
-to -immoveable property in a Court in 
"which the suit could have been instituted 
:(s. 16 of the Civil Procedure Code) ; and 
"it is stated that when the sale took place 
on 9th February, 1924, the suit for im- 
moveable property lay at Balaghat and 
"when some Judge was appointed for 
Balaghat and given jurisdiction, then the 
Bhandara Courts from that.time lost juris- 
diction overimmoveable property in the 
tract transferred from the Bhandara Dis- 
trict to the Balaghat District. I am also 
"referred toss, 37, 38 and 150 ofthe Oivil 
Procedure Code. Ido not think there is 


any force in this contention raised for the. 


‘appellants and I agree with the learned 
Judge of the lower Appellate Court that, 
-even ifit be assumed that the execution 
of the final deeree for sale was transferred 
to Balaghat owing to the transfer of the 
Rampaili tract from Bhandara District to 
Balaghat, the jurisdiction of the Bhandara 
Gourt to deal with execution in connec- 
‘tion with decrees passed in cases by it 
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197 


would not be affected, TheJudge rightly 
writes :— l 

“In view of ss, 38 and 150, Civil Prox 
cedure Code, the jurisdiction to execute a 
decree can be exercised both by the Court 
which passed it, as wellas by the Court 
to whieh the businessofthe former Court 
has been transferred. Again it has to be 
remembered thatthe Revenue District of 
Bhandara and the Revenue District of 
Balaghat are comprised in one Civil District 
every 
Court in the. Bhandara Civil District has 
jurisdiction to entertain suits and execu- 
fion cases arising from the whole Civil 


District, irrespective of the question whe- 


ther the subject-matter of the suit is situated 
in Bhandara Revenue District or Balaghat 
Revenue District. Furthermore, the con- 
tention seems to have no foundation in the 
distribution memo. of 1920. It seems that 
according tothe distribution memo. which 
was to take effect from lst October, 1922, 
Only new institutions were transferred to 
the Balaghat Court. The execution of 
decrees already passed by the Sub-Judge 
at Bhandara was expressly retained at 
Bhandara. Neither the distribution memo. 
nor the transfer of a part of Gondia Tahsil 
to Balaghat Revenue District can, therefore, 
lend any assistance to the appellant's con- 
tention, 


I agree with the lower Appellate Court 
that the Court.of the Sub-Judge at Bhandara 
was competent to hold the Court sale which 


-was in execution of a final decree passed 
by it. 


It is contended here that the plaintiffs’ 
mortgages are not affected by the doctrine 
The final decree is dated 
6th May, 1918, and the sale took place on 
9th February, 1924. Itis said that when 
the plaintiffs’ mortgages were executed the 
case of Ohandan Lal was not being actively 
prosecuted. But thisis not so. In execu- 
tion ease after the final decree was passed 
on 6th May, 1918, there was an application 
filed on that very day. This was disposed 
of on 22nd July, 1918, being struek off. 
Another application was filed on 22nd — 
January, 1920, which lasted to 13th Octo- 

ber, 1920, and then there was an applica- 
tion dated 24th April, 1923, to 20th March, 


1924. It is very Clear that the execution 
ease was being actively prosecuted, and 


the purchase by the- plaintiffs was made 
during that active prosecution, 


5188 
It has been stated here that if the plaint- 
 iffs’ mortgages were not invalid on account 
of--the lease, they can redeem. But this 
. ig not &redemption case, and this conten- 
| tiom has noforce. . ` 

lt is lastly. urged that as the mahal was 
sold for Rs. 3,550 being purchased by the 
Ist defendant for that-sum after paying 
-the decree which led to the sale, there was 
a balance of Rs. 1,324-8-5 and that the 
plaintiffs were entitled to this as part of 
the mortgaged property. This belated plea 
has been raised for the: first time in this 


Court, and I decline to entertain -it. This - 


claim was not urged during: the trial of the 
suits.. 

The result is that both appeals fail and 
are dismissed with costs. Appellants will 
pay the respondents' costs. 

Œ R. D. Appeals dismissed, 

A. N. A. , 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SzooNp OrvinL ÀPPEAL No. 24-B or 1926, 
November 7, 1927. 

- Present:--Mr. Prideaux, A. J. C. 
VITHU —PLAINTIFF—Á PPELLANT 
Versus 
MAROTI AND OTRERS—DEFENDANTS— 
RESPONDENTS. 

Hindu Law—Stridhan other than | S&udayik— 
Alienation without husband's consent, validity of. 

A Hindu female” cannot alienate or devise her 
` stridhan other than Saudayik during coverture with- 
‘outcher husband's consent. [p. 199, cols. 1 & 2.] 
Salemma v. Lutchmana Reddi (1) and Bhau v. Raghu- 
` nath (2), followed. 

Appeal against the decree of the First 
Additional District Judge, Akola, dated 
the 20th October, 1925, in Civil Appeal 
No. 237 of 1924. l 
` Mr. S.A. Ghadgay, for the Appellant, 
Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Respondents. 


JUDGMENT.—Defendants Nos. 2 and 
3 were the daughters of one Girmaji who 
died in 1908. The plaintiffs story is that 
he purchased the property in suit from 
defendants Nos. 2 and 3 who inherited it 
from their deceased father. But defendant 
- No.1 obstructed the plaintiff in taking 
possession. Hence the present suit. De- 


fendant No,-1 has purchased the property. 
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from defendants Nos.2 and 3 on 7th Jung - 
1903, but the plaintiff contended that on 
that date they were minors, so the sale 
is void. It was further pleaded that de- 
fendant No. 2 was not the guardian of 
defendant No. 3 in which capacity she is 


said to have executed the sale-deed in - 


favour of defendant No. 1; and it was 
said that there wasno legal necessity for 
the sale. The plaintiff's story was that 
defendant No. 2 was born on 13th June, 
Ds and defendant No. 3 on 4th November, 
1897. 
The first two defendants contested the 
suit. Their story was that defendant 
No. 2 is the. guardian of defendant No. 3 
and was a major at the date of the sale. 


‘to defendant No. 1, and that the sale was 


made to pay offthe debts of the deceased 
Girmaji, and further thatit wasa prudent 
act and for the benefit of defendant. No.3. 
The sale to the plaintifi was impeached 
onthe ground of undue influence and 
pressure: and defendant No. 3 was said to 
have ratified the sale to defendant No.1 on 
4th October, 1920. . 

The trial Court found that defendant 


No. 2 was & minor on 7th June, 1909, 


when she executed the salein favour of 
defendant No. 1. Defendant No. 2 was 
found not to be the guardian of defend- 
ant No, 3at that time, and the sale was 


- found not binding on defendants Nos. 2 


and 3. It was held that the sale to de- 
fendant No. lwas for legal necessity and 
that defendant No. 3. did not ratify- the 
sale, and further that the plaintiff's sale 


“was notmade under undue influence. The 
claim was decreed in full. 
The first defendant appealed, and the 


lower Appellate Oourt’s finding.may be 
summarised as follows:—Defendant No. 2 
was only 17 on7th June, 1909, and was a 
minor, and, therefore, the . sale-deed of 
that date conveyed no title to defendant 
No. 1, and the ratification of that deed by 
defendant No. 3 could not make the trans- 
action valid and binding even against her, 
There was no evidence to show that de- 
fendant No. 2.made any representation 
that she was a major, andeven if she did, 
that would not estop the plaintiff. There 
was no necessity for the sale to defendant 
No. 1, it not being proved that any debis. 
due by Girmaji existed. Pressure or illegal 
influence was held not to be established in 
the plaintiffs sale. The Judge writes: 

"The other ground on which the sale 
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to plaintiff is impeached is that defendants ' 


Nos,2 and 3 got the property from their 


father and these ladies could not alienate ' 


the property without the consent of their 
husbands. "Thereis now no question of the 
consent of the husband of defendant No. 3 
for that isnot questioned here. There is 
no proof adduced by the plaintiff that de- 
fendant No, 2’shusband had given his 
consent to the sale in favour of plaintiff. 
The husband Jairam (D. W. No, 7) denies 
this expressly.. Plaintiff asserted as P. W. 
No. 1 that Jairam had taken part -in bring- 
ing about thesale but there is noinde- 
pendent proof on the point. I - must, 
therefore, find that the defendant No. 2’s 
husband did not consent to the sale in 
plaintiff's favour." ; 
Holding that the wife was ineompetent 
tosell the property without the consent 
of her husband, it was found. that the 
plaintiff had no title to the defendant 


No. 2's share, and the decree of the first. 


Court was modified by decreeing joint pos- 
session to the extent of half. Against 
: hee decision the: present appeal has been 

ed. l 


The appellant's: arguments can be put 


under three heads. The first is that as- 


Jairam the husband of defendant No.2 
consented tothe sale deed dated 7th June, 
1909, it should be held that he consented 
to the sale of the property to the plaintiff. 
Secondly, that asthe sale was not void 
but voidable, the husband alone was the 
person who could raise the plea: and he 
' “was not a party to the case, Itis thirdly 
argued that a broad view of the Hindu 
“Law on the subject should be taken; 
and asthe two ladies were absolute heirs, no 
consent of Jairam was necessary as regards 
the 2nd defendant. bs 207 

^ Itis pointed out, and I think rightly, 
that the Madras case quoted, namely, 
Salemma v. Lutchmana Reddi (1), does not 
apply; butin the Bombay case, Bhau v. 
‘Raghunath (2), it is expressly laid down 
that “exeept in the kind known as 
Saudayik, a woman's power of disposal 
over her siridhan is during covérture sub- 
ject to her husband's consent, and without 
puch consent she cannot bequeath it by 
Will when she is survived by her husband, 
who is not shown-ever to have consented 
to the Will”. Sir Hari Singh Gour, in his 
work “The Hindu Code", page 1196, states 


(1) 21M. 100;:8M. L. J. 14; 1 Ind. Dec. (x. 5.) 427, 
(3)30B.229;7 Bom. L. R. 090€. — - 


that “a woman cannot alien or devise her 
stridhan other than. Saudayik during- 
coverture without her husband's consent." 
In the present case .the stridhan was not 
Saudayik, and it’ seems to me that under 
the principle enunciated in the Bombay 
case above quoted, it was in the present 
case necessary for the consent ofthe hus- 
band of defendant No. 2 to be obtained 
to the plaintiff's sale to make it. valid. I 
do not think’ that because the. husband 
agreed to asale in 1909, it can- be held 
that he, therefore, consented to a sale in. 
1920. It cannot be held that he gave 
his wife general: power to dispose of the 
property. The husband is nota party to 
the present case, but it seems to me that 
defendant No.2can take the plea, and 
the finding of the lower. Appellate Court 
that Jairam did. not consent to the 
alienation in favour of the plaintiff seems 
to be correct. The plaintiff cannot, there- 
fore, under that sale recover defendant | 
. No. 2’s share of the property. " l 
The result is that this appeal. fails and 
is dismissed with costs. The appellant will 
pay the respondent’s costs. e ge i 
GR. D. — — Appeal dismissed, - 
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NAGPUR JUDICIAL COMMIS- 
| SIONER'S COURT. . _. 
. BEGOND Orvin APPEAL No. 35-B or 1021, : 
November4,1927. :  . 7... 
Present :—Mr. Hallifax, A.J. OC. -= 
. Musammat SAKHU—DEFENDANT .. 
` —APPELLANT 
; versus. pete oP 
KASHIBA —PLAINTIFF— RESPONDENT. - - 
Interest—Damdupat, rule of, whether applicable to 
PO aot da agih is applicable to all mortgages 
whether the mortgagee is in possession or not, 
although in some cases where the mortgagee is in 
possession it does not apply, in the sense of being 
of any effect, because the payments made every year 
from the income of the property keep ‘the amount 
of the iaterest below the amount of the capital In 
each case it is merely a matter of calculation. .[p. - 
200, col. 1.] "mue 
Appealagainst the decree of the District 
Judge, Amraoti, dated the 30th September, : 
1926, in Civil Appeal No. 120 of 1926. .. `- 
Mr. M. B. Niyogi, forthe Appellant. ^ . 
Mr. B. W. Joshi, for the Respondent. -` 
JUDGMENT. The mortgage which is 
sought to be enforced in this case was exe- 
cutedon the 20.h of January, 1314. The 


consideration was &loan of Rs. 1,400 which 


the mortgagor agreed tore-pay in instal- 
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ments of Rs, 200 each, with interest, on 
Paush Wadya 13th, which is approximately 
the 20th of January, of each of the following 
seven years. Interest on the loan was to be 
at9 per cent. butany sum in default was to 
. earry interest at 24 per cent. and the whole 
amount still due was to be paid at once on 
the occurrence of two- defaults. The mort- 
gageo was in possession of the mortgaged 
field from May. 1917 to:February, 1925, and 
made Rs. 150 out of itin each of those eight 
years. Hesued for the enforcement of his 
mortgage on the 13th of July, 1925, claiming 
Rs. 3,000. 

, Theclaim for more than twice the princi- 
palis basedon the quaint plea that a mort- 
gageein possession of the mortgaged pro- 
perty is not subject to the rule ‘of damdupat. 
"This was apparently taken in reliance on the 
head-noteinthe report of Panduji v. Panduji 
(1. That head-note* states a proposition 
that is obviously wrong and does not ap- 
pearinthe judgment. The matter is too 
simple to need discussion. The rule of 
damdupat is applicable to all mortgages 
whetherthe mortgages is in possession 
or not, if it -is otherwise applicable, 
but in some cases where the  mort- 
gagee is in possession it does not apply, in 
the senseof being of any effect, because the 
payments made every year from the income 
of the property keep the amount of the in- 
terest below the amount of the capital. In 
each case it is merely a matter of calcula- 
tion. , 

In this case no calculations have been 
made and the rule of damdupat has been 
regarded in the lower Appellate Oourt as 
making Rs.2,800due on the date of the 
suit. That is impossible, as one payment 
of Rs. i50 had been made in June, 1925, at 
‘the end of thelast year of the mortgagee's 
‘possession ; the total amount due at the time 
of that payment was only Rs. 2,800 which 
was reduced by it to Rs. 2,650, and the in- 
terest had‘no time to amount to Rs. 150 
3nore by the date of the suit. 

` It seems to have been assurned that the 
plaintiff is entitled to all the penalties for 
` default set'out in the bond. Continuing to 
assume that, the account would stand as 
‘follows. In January, 1915, the interest pay- 
able was at 9 percent. on the whole sum, 
that is Rs. 126. For the second year it 
would be at 3 per cent. òn Rs, 1,200 and at 
24 per cent. on Rs. 326, and thereafter at 24 

(1) 32 Ind. Cas. 231; 12 N. L. R. 1. dá 
: “The -head-note in 12 N, L. R. 1.—[Ed.] 
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per cent.on the whole sum due. At the 
end of the fourth year, the total shown by 
the account would be Rs. 3,128, but by the 
rule of damdupat not more than Re. 2,800 
would be due, and that would be: reduced 
to Rs. 2,650 by the payment of Rs. 150. 
Similarly in June of each of the next seven 
years, thatis up to a month before the insti- 
tution ofthesuit, the amount due would 
be brought down to Rs. 2,800 by the rule of 
damdupat and then to Rs, 2,650 by the 
payment of Rs. 150. 

Butthe assumption that the plaintiff is 
entitled to the full higher rate of interest, 
under s. 73 or 8. 74 of the Contract Act, has 
been made without any consideration what- 
ever. If nothing extra is allowed, that is, if 
the interest is calculated all through at 9 
per cent. the amount due in June, 1925, was 
Rs. 1,936-3-6, never having reached damdu- 
pat atall. If wecall the interest between 
the date of the last payment and the insti- 


tution of the suit Rs. 13-12-6, which is ap- 


proximately correct, the amount due when 
the suit was filled. would be Ra. 1,950. 

But the plaintiff is certainly entitled to 
some compensation for.the defendant's fail- 
ure to perform the contract, and raising 
the interest on default from 9 per cent. to 
12 per cent. is by no means excessive for 
that purpose. That, however, would make 
the amount due in June 1925 Rs. 2,818-12-0, 
and the result is the same as if the rate was 
24 per cent. Allowing Re. 25 as interest 
for the month after the last payment, we 
get Rs. 2,675 due at the date of the suit. 

It is in many cases a hardship arising out 
of therule of damdupat that the plaintiff 
is deprived of interest after filing his suit, 
perhaps for years. In this case, however, 
the plaintiff has only himself to-thank for 
the greater part of the delay. On that ac- 
count also he will get only five-sevenths of 
his costs in the first Court from the defend- 
ant, and will pay the whole of the rest of the 
costs of both parties in all three Courts. 

The decree of the lower Appellate Court 
will be modified into one ordering  fore- 
closure in default of the payment by the 31st 
of January, 1928, of Rs. 2,075 plus five- 
sevenths of the costs ineurred by the plaint- 
iff in the first Court minus the whole of the 
costs of the defendant in the two Appellate 
Courts and two-sevenths of her costs in the 


first Oourt. The Pleader's fee in this Court 
will be fifty rupees. 
A. N. A, Decree modified. 


wa 
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“NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civic APPBAL No. 558 or 1925, 
September 30, 1927. 
Present:—Mr. Prideaux, A. J. C. 

KALURAM AND ANOTHER— DEFENDANTS—- 
* APPELLANTS . 7 4 


versus 
GAJASA-—PraINTIFF—HRESPONDENT. 


_ Hvidence Act (I of 1872), s. 92, prov. 6—Oral evi- 
dence—Construction of document—Evidence as to... 
intention of parties Admissibility of oral evidence" 


to prove sale to be mortgage. : 
. Under s. 92 of the Evidence Act extraneous evidence 
as to the negotiations which ‘led up to a contract is 
not admissible to vary the true construction of a 


document. Nor is oral evidence admissible for the . 


urpose of ascertaining the intention of thé parties, 
fs. 203, col. 2.] bU 
` Durga Prasad Singh v. Rajendra Narayan Bagchi 
(7) and Balkishen -Das v. W.F. Legge (9), followed. 
Under proviso 6 tó s. 92 of the Evidence Act, 
evidence of circumstances surrounding & document 
is admissible only for the purpose of throwing light 
on its meaning and it is not permissible to consider 
Buch surrounding circumstances with a view of 
holding that a -document is different in its nature 
from what it actually purports to be, e. g., for holding 
that a document, which on the’ face of it was a sale- 
deed, was intended to operate as a mortgage. 
[2bid.] 


= ‘Appeal from the decree of the District. 


Judge, Nimar, dated the 21st September, 

1925, in Civil Appeal No: 60 of 1995. 
Messrs, A. V. Khare and W. B.. Pendhar- 

kar, for the Appellan‘s. ' 
Mr. S. B. Gokhale, for the Respondent. 


. JUDGMENT. —The plaintiff sues to 
recover certain fields sold to hin by the de- 
fendants by a sale-deed dated the 27th 
July, 1923. Execution was not denied, but 
it was pleaded that on the same day it was 
agreed between the parties that on defend- 
ants’ re paying the amount advancéd with 
. Interest to the plaintiff, the plaintiff would 
execute a re-conveyance of the property 
mentioned in the .sale-deed. A chitthi 
dated the 27th July, 19?3, has been filed by 
the defendants. It was further contended 
that the value of the property sold by the 
sale-deed is more than the price paid for 
it, and that the sale-deed was executed 
under undue influence, the deféndants 
being allowed to remain in possession of 
the property.. The ‘plaintiff on his side 
alleged that possession of the property was 
delivered to him and that the defendants 
took the land back afterwards. 
"The ease was tried on the following 
issies: — 


- 


“1, "Whether the plaintiff had agreed to 
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ants as alleged in 
"^ written statement? i 


. oral evidence be 


. ed by them; and the 


| . bói 
re-convey the property in suit tó the defend- 
para..4 of the latter's 


(a) Whether oral évidence to prove the 
(b) Did pisi ncc is admissible? 
W) Vid plaintif execute thé ehitthi 

. iTth July, 1923? M sh 


(c) What was the market value of the. 


< ` Property at the time ofthe sale in. 


favour of the plaintiff? 
.2. Whether defendants delivered posses- 
sion of the property to the plaintiff and the 
latter was subsequently dispossessed ag 


' alleged? 


3. Whether the defendants executed ih 
sale-deed under undue influe : 
past i | prune rm 
"4. Whether the sale in -favour of th 
plaintiff is invalid and he is not entitled i 


possession of the property?" 


A separate finding was come to on sane 
No. land 1 (a) The Judge found that 
neither the chitthi was admissible nor could 
given in suppor 
allagation that there was an SEHE 2 
convey. TheJudge held that the defend. 
ants’ case does not come under any of the 
provisos to 8..92 of the Indian Evidence 


. Act. Though the Judge gave the parties 


-an opportunity to call evidence on the ‘re- 
maining issues no evidence was called. The 


_ suit was decreed, and on appeal that decree 


was confirmed. 

The chitthi is rather an extraordinary 
document. It isnot in favour of the de- 
fendants. Itis said to be written -by the 
plaintiff, but the plaintiff himself states that 
it is'a forgery. The translation. of it 
runs:— | ; 

‘Salutations to Amirsa son of Jamnsa 
Fakir Mussalman of Mundi from Gajasa:son 
of Bhikasa Mahajan Khadata of Mundi: 
Further: As regards the writing that I 
have got executed by Bhai Kaluram, Deolal 
(and) Dashrath ‘sons of Onkar - Mahajan 
Khadata of Mundi and got registered, . you 


are the madhyasta (mediator) in. the matter. 


And theland that was: put.to auction by 
Kunjilalsa, Motilalsa, Motisà: of Mundi and 


_ Chunilalson of Kesosa was püurchaséd'by me. 


‘The amount in that connection was deposit- 
: dealings’ between 
themselves and myself take -place, adjur- 
ing by Unkarnath. «The amount of the bond 
of Rs. 200, is howéver, due to me and [ 


-shall recover it duly. I shall. return all 


the papers on the very day on which veu 
-will ask for them... You will not be affected 


$03 | 
la any way by your being a mediator. 
ess papers are all worth having used for 
packets. I have no concern with them: 
they may leave bread for their children. 
Miti Shrawan Badi 2 Sambat 1980, corres- 
ponding to 27th July, 1923. Signature, 
Gajasa (self), by the pen of self. The mort- 
` gage-deed is dated 27th J uly, 1923, by the 
pen of self, Gajasa, Mundi. 

Reliance is placed for the appellants on 
proviso 2 to s. 92 of the Evidence Act, 


which runs:— 
“The existence of any separate oral agree- 


ment.as to any matter on which a document’ 


is silent, and which is not inconsistent with 
its terms, may be proved. In considering 
whether or not this proviso applies, the 
Court shall have regard e the degree of 

itv of the document." | 
wa that the defendants’ story 
is a true one and that the real contract bet- 
ween the parties was that on re-payment: of 
the money advanced, the land was to be re- 
conveyed, it cannot be denied that the deed 
-of sale is silent on this point, and such an 
agreement is clearly inconsietent with its 
terms. That seems to me to put the de- 
fendants out of Court, There is no doubt 
that the chitthi and the deed of sale were 
both ‘part of the same transaction.” I am 
' referred to the Privy Council case of Baij- 
nath Singh v. Vally Mahomed Hajee Abba 
(1. But in that case 1t seems that there 
was no document to which: the provisions 
of proviso 2 could be applied. The other 
cases quoted are Narasingerjt Gujangarjt v. 
Paungauti Parthasaradht (2), Umrao Singh 
v. Lachhman Singh (3), J handa Sing v. 
Wahidudin (4), Gujarmal Ramlal v. Sitaram 
Arjun (5) and Harkisandas Bhagwandas v. 
Bu Dhanu (6). Itis contended that under 
| as, 332; 3 Rang. 106; A. L-R. 1995 P. 
90,90 a2 0. W N. 979: 27- Bom. L. R: 
787; 3 Pat. nu 297; L. R. 6 A. (P..O)) 91; 30 C. W. 
N. 942 (P.O). - 

i .. 993: 47 M. 729; A. I. R. 1924 P. C. 
Ne FOL 0 O. & A. L. R. 1172; 47 M. L.J. 
399, (1924) M. W. N. 915: 40 O. L. J. 481; 27 Bom. 
L. R. 4; 29 0. W. N. 246; 51 I. A. 305; 26 P. L: R. 18; 
L. J. 161; L. R. 6 A. (P. C.) 41; LO. W. N. 


684 (P. O.). E | 

d. Cas. 285; 33 A.344; 15 C. W. N. 497; 8 
AS. 15 65; 13 C. L. J. 519; 9 M. L. TT. 507: 13 
Bom L. R. 404; 21 M. L. J. 637; 14 O. O. 133; 381. A. 
104: (1911) 2 M. W. M. 242 (P. CJ. 

(dy 36 Ind. Cas. 38; 38 A. 570; 31 M. L. J. 750; 21 C. 
Ww N66; 20 M. L. T. 529; 14 A. L. J. 1189; (1916) 2 
M. W. N.570: 19 Bom. L. R. 1; 5 L. W. 189; 250. L. 
7 594: 10 Bur. L. T. 131; 43 I. A. 381 (P. O.). 

'(5) 3 N. L. R. 19. 
@) 98 Ind. Gas. 634; 50 B. 566; 28 Bom. L. R. 954; 


A, I. R, 1926 Bom. 497 (F. B.).] 
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proviso 9 tos. 92 of the Evidence Act ex- - 
istence of a separate document can be prov- - 
ed and that in-the present case the chitthi 
does not contradict the document -but shows 
that there was a condition of re-purehase. 
The appellant asks that the case be sent 
back to find out the surrounding circum- 
stances and to discover whether there was a 
separate agreement for a re-sale. 

It has to be noted that except as regards 
the first half of the lst issue, for which evi- 


‘dence was shut up, the defendants were 


given an opportunity of-calling evidence on . 
the other issues framed, and it is entirely : 
their own fault if no evidence was adduced; 
and the only question before me is now as 
regards the decision on issue No. 1 and 1 
(a). It was held in Durga Prasad Singh v. 
Rajendra Narayan Bagchi (7), that the true 
construction of a document, could not 
be varied by extraneous evidence as 
to the negotiations which led up to 
the contract, and in Martand Trimbak | 
Gadre v. Amritrao Raghojirao Dhamale (8), 
it was decided that under proviso 6 to s. 92 
of the Indian Evidence Act, evidence of 
circumstances surrounding a document was 
admissible only for the purpose of throwing 
light on its meaning and that it would not 


. be permissible to consider the surrounding 


circumstances with a view of holding that 
8 document, which on the face of it was 4 
sale-deed, was intended to operate as a 
mortgage, ' ' 

It seems to me thatthe principle enun- 
ciated in the Privy Council case of Bal- 
kishen Das v. W. F. Legge (9), governs the 
present case. In that case oral evidence for 
the purpose of ascertaining the intention of. 
the parties was held not admissible, being 
excluded by the enactment in s. 92 of 
the Evidence Act. The chitihi was pro- 
duced to prove an oral agreement of : 
the parties, and it seems to me under 
the authority of Gujarmal. Ramlal v. 
Sitaram Arjun (5), that direct oral evidence 
of the agreement is not admissible. As to 
how far evidence of conduct of the parties 
may be permitted in contradiction or varia- 
tion of its terms, issues Nos. 1 (b), (c), 2, 3, 
and 4 relate to these matters, the appellants 


(7) 21 Ind. Cas. 750; 41 O. 493: 18.0. W. N. 66; - 
(1914) M. W. N. 1; 15 M. L. T. 68; 19 C. L. J. 95; 40 
I. A. 223; 96 M. L. J. 25; 16 Bom. L. R. 42 (P. O)). i 
(8) 93 Ind. Oas. 924; 49 B. 662; 27 Bom. L. : 
A. I. R. 1925 Bom. 501. 
` (9) 22 A. 149; 2 Bom. L-R. 523; 27 I. A. 58; 4,0. 
(P. 0) 153; 7 Sar. P. O. J. 691; 9 Ind. Dec. (N. 8.) 118Q 


. 951; 
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. deliberately refrained from calling evidence 
thereon. I do not see why they should now 
be allowed to call siich evidence. NA 
The result is that this appeal fails and is 
dismissed with. costs. The appellants will 
pay the respondent's costs. 
G, R. D. Appeal dismissed.. 





NAGPUR JUDICIAL COMMIS- 


SIONER'S COURT. 

SgcoNDp Civit APPraL No. 590 oF 1926. 
October 28, 1927. 
Present:—Mr. Kinkhede, À. J. C. 
RAMCHANDRA NAGOBA—PrAaIiNTIFF— 
APPELLANT 

VETSUS s 
RETIRAM AND orBERS—DEFENDANTS— 
RESPONDENTS. 

Easements Act (V of 1882), s. 7 (j)—Natural right 
of drainage, scope of—Right, whether extends to 
artificial discharge of water. , 
' The natural right ‘of drainage covers’ only the 
right to allow water naturally rising in or falling on 


land of a naturally higher level to drain off by > 


surface flow along whatever lines the water may find 
its way to-the neighbouring land, but does not in- 
clude & right to pass the water. which has come 
artificially thereon. [p. 204, col. 2.] i 
Natural rights in water do not come into éxistence 
Bo long as the water does not flow in defined 
ae -whether on the surface or under-ground. 
ibid. i 
| There is no obligation, therefore, upon an adjoin- 
ing land-owner to submit toan artificial discharge of 
water from his neighbour's land, unless he is bound 
` by an easement to do so. [ibid.] 
Arkwright v. Gell (1) and Young v. Bankier Dis- 
tillery Co, . (2), followed. Wé 
Second appealfrom a decree of the Dis- 
. trict Judge, Bhandara, dated the 12th 
rae 1926, in Civil Appeal No. 47 of 
Mr. A. V. Khare, for the Appellant. 
Mr. M. R.-Indurkar, for the Respondents. 
JUDGMENT.—The appellant is a 
malguzar owning some sir and khudkast 
land in the village known as Katurli and 
ihe defendants, at least some of them, 
are the malguzars of the same . mouza. 
- That mouza is devided into 3. mahals. 
“The dispute relates to’ the plaintiff's 
right to drain off the bed of a tank bear- 
ing old No. 221-2 new No. 293-lkh situate 
in shamlat Mahal No. 3 through its sluice A 
so as to. discharge superfluous water re- 
maining after the irrigation of the dhan 
eróps is over, over the defendants’ lands 
lying at the base of the tank, in order that 
the bed once submerged under water may 
be utilized. by him for sowing kathan 
- erop thereon. The malguzars defendants, 
who deny the plaintiffs right, are said to 


Vs 
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have caused obstruction-to-him in thé 


‘year 1923 in the exercise of his. right to 


so drain off and discharge the said water, 
and thus prevented him from using por- 
‘tions of the bed, namely, 2:25 acres out of. 
sir Plot No. 292 of Mahal No.2 and 2°20 


. acres of khudkast No. 293-lkh ‘of Mahal 


No. 3 for the said purpose of sowing kathan 
crop, and thereby caused him loss to the 
extent of Rs. 100. Hence this suit for in- 
junction and damages against the .mal- 
guzars defendants, and others who acted in 
concert with them. i 3E. 

The defence need not be detailed here 


. but itis sufficient to state that the case of 


the malguzars defendants Nos, 1 and 2, is 
that plaintiff cultivates the bed of the tank 


‘as it dries up, 2. e. such portions only as 


get dried in the ordinary course by the 
water being used up in irrigating thedhan 


‘crops, and that he hasnoright to drain 


off and discharge the water on their land 
for drying up the bed. B 

The first. Court held that plaintiff 
failed to prove any right entitling him to 
break open the sluice at A for draining - 
off and discharging the Superfluous contents 
of the tank through it, on the defend- 
ants'land, in order that the dried bed 


- may be available to him for sowing the 


kathan crop. The plaintiffs suit was ac- 
cordingly dismissed and his appeal to the 
District Judge's Court has also met with 
the same fate. The District Judge has in 
a careful judgment dealt with the nature 
of the right set up by the plaintiff from 
the point.of view of its being either a 
natural right or a prescriptive right. As 
to the third position taken up before 
him, namely, of the right being a custo- . 


-maty right he held that plaintiff did not 


base his.right on enstom, and that the 
plea could not, therefore, bə entertained 
for the first time in appeal. 
^ The plaintiff hascomeup in second appeal. 
to this Court. At the very outset, I must 
remark that the Distriet Judge was perfect- 
lyright in overruling the plaintiffs con- 
tentions based on an alleged custom, as he 
did not plead it specifically in. the trial 
Court. Thisdisposes of grounds Nos.3 and | 
8 of this appeal. a 5 
As to the right being gither a natural 
one or one acquired by prescription 
which forms  the*subject .of thes rest 
of' the grounds of appeal, I think, the 
concurrent findings of fact. of both the 
Courts -tọ the effect that plaintif failed to . 


504 
prove it, isfatal to the successofthis appeal. 
he lower Appellate Court has very cara- 
"fully discussed the evidence both oral and 
documentary, and arrived at the ‘conclusion 
that the evidence on record does not go the 
length of proving that plaintiff was entitl- 
ed to open the sulice A inorder to free the 
: surface of the bed of the tank represented 
‘by Nos. 292 and 293-lkh or even No. 
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ments Act, would show, this right is 
confined to water naturally rising in, or, 
falling on, such land, and not passing: 
in defined channels. The. natural right of. 
drainage thus covers only the right to al- 
low rain water falling on land of a natural- 
ly higher level to drain off by surface flow. 
along whatever lines the water may find. 
its way tothe neighbouring land ; but it 


` ` 993/2 from the volume or expanse or sheet 
‘of superfluous water, with a view to dry 
“it up and utilize the same for sowing the’ 
_kathan or winter crop therein. Fromthe 


‘does not include a right to pass the water 
which has come.artificially thereon, 

It may be useful here to point out 
that the natural rights in water do not 


‘ fact that plaintiff used to cultivate varying 
areas in different years, that Oourt was 
perfectly justified in drawing the inference 
-of fact, which supported the defence, that 
. plaintiff sowed kathan crop only on so much 
of the bed as’ got dry and was not under 
` water, about: the time of the sowing and, 
that he did- not use to drain off the water 
of the tank, for that purpose. 
instances of the exercise of that right in 
- recənt years were rightly characterized as 
insufficient to prove a prescriptive easement 
to dicharge the water of the tank over 
the defendants’ adjoining land. In my 
` opinion the lower Appellate Court's deci- 
sion on this point of the right not being 
“a, prescriptive right is unassailablein second 
appeal. 

Now it remains to bə | seen whether 
the alleged right which plaintif claims 
to exercise is anaturalright. This ques- 
` tion .has been discussed in para. 6 of the 
lover Appellate Court's judgment. The 
' spacies of natural right with which we are 
ceoacerned here is not the riparian right to 
"the' flow of water but the right of drainage. 
"The former relates to the uninterrupted 
supply, while the latter to the interrupted 
clearance, of water. The latter right is 
. based on the principle that water if allow- 
' ed to stand has its own evils. It may 
damage buildings, stunt the growth of 
plots and eause decay ofthings submerg- 
e l; cf. Katiar's Law of Basements, page 503. 
 "Henee the utility of the right of drainage, 
‘both for the protection of one’s own pro- 
perty from. the evil effects of water accum- 
ulating there, and for freeing that pro- 
‘perty, from the-expance or sheet of water 
coming on it éither by a- natural stream, 
or, Stored there by artificial means, in order 
to restore it to its former condition in 
‘which it may be again available for its 
-usual and legitimate use. As illustration 
" (J) -appended to s. 7 of the Indian Ease- 


The .stray - 


come into existence so long as the water 
does not flow in known and. defined chan- 
nels, whether on the surface, or under- 
ground: Peacock’s Law of Easements, 3rd 
Edition, page 291. There are . natural 
rights in natural streams but no natural 
rights .in artificial streams, 2. e., streams 
which flow at the source by the operation 
of man, as opposed to natural streams | 
‘which flow by operation ofnatureé and in. 


“a defined natural -~channel. Not. only has. 
. every land-owner a natural right to collect -. 


and retain within the limits of his own 
land, surface water not flowing in a defined 
channel, but he has also the right to draw 
it off on his neighbour's lower lands orput 


it to whatever use he pleases, agricultural . 
or otherwise. But though thereis a natural 


right of drainage, from higher lands to 


-lower lands, of water flowing in the usual 


course of nature and in undefined channels, 


there is no obligation upon an adjoining 


land-owner to submit to a artificial dis- 
charge of water from his neighbour's land, 
unless heis bound by an easement to 
do sc. Arkwright v. 'Gell- (1), Young v. 
Bankier Distillery Co., (2), quoted in 
Peacock’s Law of -Hasements, page 294, 
3rd Edition. ` 


The lower Appellate. Court has held that 
in the present case plaintiff has not acquir- 
ed a prescriptive easement and is not, 
therefore, entitled to-drain the water of the 
tank by discharging ‘it through sluice A 
over the land of -defendant No. 2 for the 
‘specific purpose pleaded by him. Since-he 
wants to put the submerged bed of the 
tank toa new use, namely, to grow kathan 
crop, and this use appears to be of only 
recent growth, the conclusion of the lower: 
Appellate Court appears to be sound and 


(D (1839)5 M. & W. 203; 9 H. & H. 17; 8L.J. Ex. 
201; 151 E. R. 87; 52 R. R. 671 Š 


> 


(2) (1893) A. ©. 691; 69 L. T. 838; 58 J, P, 109. 
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legal. Plaintiff cannot by using artificial 
means of draining off the Burplus water 
left after irrigation of dhan crops, convert 
-and use the land, which forms the bed of 


the tank and ought: to remain submerged 


under water, under ordinary. condition, i.e., 
until it gets ‘dry by. the natural process 
of atmospheric evaporation by the action 


ofsolar-rays, for the.different purpose of, 


growing the winter crop thereon. There is 
nothing to prevent him from using the 
land if and when it may get dry in the 
natural course, but if he were to use arti- 
ficial means in draining off the. water and the. 
Courts were to help him to do.so, he would 
be practically imposing a new burden on 
the defendants’ land. I am clearly of opinion 
that plaintiff asa malguzar or as co-owner 
of the bodi has no such right under Law. 
The right heis trying to enforce in this 
suit could not be called a natural right of 
drainage, although the.same could have 
been acquired by him as the result ofa 
prescriptive right, of easement, which, how- 
ever, as shown. above, he has failed to 
establish. 

For these reasons I uphold: the dismissal 
ofthe plaintiffs suit for injunction and 


damages, Theappeal fails and is dismis- 
Bed with costs, . 
G. R. D, Appeal dT -> 


Ai N.A 


-o —H al 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First OIYIL APPEAL No. 58-B or 1926. 
, June 16, 1927. 

Present :— Mr. Hallifax, A.J.C. 
GOVIND AND ANOTHE&—PLAINTIFFS— 
APPELLANTS 
versus 
MALKARJUNAPPA AND OTHERS— 

DEFENDANTS— RESPONDENTS. 
Interest —Rule of damdupat, meaning of. $ 
Under the rule of damdupat interest ceases to run 


altogether when it equals the principal. The rule 
does not mean that the amount of interest that 


may be recovered atany one time shall not exceed, 


the principal and that the excess that may remain 
may still be recovered, though not at that time. [p. 
206, col. 1. 

Dhondu v. Narayan (1) and Sukalal v. Bapu Sakha- 
ram (2), referred to. 

Appeal against the decree of the. Sub- 
Judge, First Olass, Amraoti, dated the 30th 
June, 1926, in Civil Suit No. 52 of 1925. 

Sir H. S. Gour, Kr., and Mr. M. B. Midi. 


. for the Appellante. 


ee V. —À UNAPPA, 


ber of that year, 


"though it is stated to be 


| . Rs. 
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Messrs.’ ES G. ' Deshpande and R. R. 
Jayavant, R. B., for the Respondents. l 
J UDGMENT.—The. question in this 
ease is..one of the meaning of the rule 
of damdupat, by which the parties: are 
bound. .The suit rested on a mortgage 
for Rs. 5,000 executed’ on the 25th. of 
September, 1914. The only payment was 
one of Rs.. 4,865 made on the 16th of 
October, 1925. On the. 16th of- Decem- 
ihat is two months 
later, the plaintiffs filed. the present suit, 
in which they claimed a decree for 
Rs. 10,000, asserting that. by that time 
more than Rs. 12 ,000 appeared due at the . 
foot of the account. ` 

In. the plaint it is stated that by. the 
account the amount due to the plaintiffs 
on the 16th of October, 1925, was Rs. 17,633 
which the payment of Rs. 4,865 on that 
day .reduced to Rs. 12,768. By adding 
interest to that, the amount due on the 
date of the Suit, strictly ` according .to 
account, would be about Rs. 13 ,A906, 
slightly less. 
Anyhow.it is more than Rs.10,000, and . 
the plaintiffs claimed a decree for. that 
gum only, 

It was held in the lower Court Akal 
the amount due on.the mortgage on the 
l6th of October, 1925,. was, by the opera; 
tion of therule mentioned, only. Rs. 10,000, 
and this was reduced to. ‘Rs: 5,135 by. the 
payment made on that dày. A decree 
was accordingly given for foreclosure on 
the 30th of December, 1926, in default 
of the payment by that date of Rs. 5,135 
with interest thereon from.: the. l6th of 
October, 1925. The total amounted. to 
6,585- 50 and the plaintiffs have 
appealed, contending that they are -entis 
tled to get Rs.. 10,000. 

The texts on which the: rule is based 
are cited in Dhonduv, Narayan (1) de- 
cided by the Bombay High Court in 1863 
and in the judgment of the same Court 
in Sukalal v. Bapu Sakharam (2) thirty- 
six years later, and they seem to leave 
no doubt about the matter. The interpreta- 
tion suggested for the.appellants is not eaey 
to understand; it seems to .be that'the 
amount of interest that may be recover- 
ed at any one time shall not exceed the 


‘principal, but that any exeess there may 


be-according to the account shall still 


(1) 1B. H. C. R. 47. 
(2) 24 B. FER 2? Bom. L, R, 18; 12 Ind, Dee, (w. 8) 


- 


. admission in 


$00 
be recoverable, though not at that time. 
Such an interpretation reduces the rule 
to a nullity, in addition to being directly 
contradictory of the words of the texts, 
which say that when the interest is 
equal to the principal, it “ceases” (Gautam) 
or “stops” (Katyayana). 

Tne appellants themselves admit that if 
the respondents had paid Rs. 10,000 in- 
stead of a little less than Rs. 5,000 in 
October, 1925, the whole debt would have 
been wiped.out, that is, that the amount 
due for interest on that day was Rs. 5,000 
and no more. They have made the same 
l claiming no. more than 
Rs. 10,000 in their suit;' if, as they con- 
tend, a sum of Rs. 7,768 still . remained 
due as: interest after the payment in 
October, 1925, (though they were not allow- 
ed to recover it at that time), then there 


"would still be more than Rs. 8,000 due to 


them as interest after the 
claimed had been satisfied.  . 

Another proof of the impossibility of 
the. suggested interpretation will be 
found in an: attempt to answer the ques- 
tion of thelength of the period to be 
allowed between two .recoveries .of inter- 
est. If only interest equal to the prin- 
cipal Gan be recovered at one time, but 
the exeess shown in the account is still 
recoverable later, how soon can that be 
done? Can it be done the next day or 
must there be an interval of a week or 


decree. they 


a month or a year, or need the interval 


be no more than à minute or two? The . 


plaintiffs themselves left an interval of 
exactly two months betweenthe payment 
and thesuit. ` i 

The two contentions raised in a cross- 
objection by the respondents were ex- 
pressly abandoned in this Court, and as 
the amount decreed in the lower Oourt 
has already been paid, it is not. neces- 


‘gary to extend the time allowed for re- 


demption. The appeal will accordingly 


‘be dismissed and the appellants will be 


ordered to pay all the costs .with the 
exception of those incurred in connec- 
tion with the cross-objection, The Plea- 
ders fee in the appeal willbe Rs, 350. 
Taere wil be none for the cross-objec- 
tion. 


A N.A, ° Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 
~ Civir Revision No, 64 oF 1927. 
August 19, 1927. l 
Present : —Mr. Hallifax, A. J. C. 
SECRETARY or STATE (G. I. P. Rr. 
Co.) —DEFENDANT— APPLICANT 
| versus ` 
NANDALAL—Ptarntirs—Nov- 
APPLICANT. , 
Practice—Precedents—Rulings of High Court to 
which a Court is not subordinate, whether binding— . 
Railways Act (IX of 1890), s. 75--Goods charged 
at lower rates—Re-calculation at higher rates on desti- — 
nation when allowable. 

. The conclusions in any judgment of the Privy 
Council or in a judgment of the High Court to which 
a Court is subordinate, which is officially pub- 
lished must be accepted as correct by the subordinate 
Court but a conclusion in any other judgment, taken 
by itsəlf and apart from the reasons for it, is not even, 
relevant and much less is it to beaccepted blindly, 
though the judgment will usually be of the greatest 
use as an exposition of the reasons for coming to the 
same conclusion. [p. 207, col. 1.) E ra 

Ifa Railway Company intentionally carries goods 
to their destination at owner's risk at a lower rate 
in spite of a general rule of the Company: under 
which such goods can becarried only at Railway risk 
and ata higher rate, they are not entitled to charge: 
the higher rate at the destination as if the goods had . 
a ae at Railway risk under the rule. [p. 208, 
col. 2, ; 

Chunni Lal v. Nizam’s Guaranteed State Ry. Co. (1), 
Alla-ud-din v. G.I. P. Ry. Co. (2) and B. B. & C. Ie 
Ry. Co. v. Budh Sen Pusp Chand (3), discussed. 

Application for revision of the decree of 
the Small Cause Court, Hushangabad, dated 
the 22nd December, 1926, in Civil Suit No. 
703 of 1926. | 

Mr. W. B. Pendharkar, for the Appli- 
cant. | 7 d oa 

Mr, N. R. Alekar, for the .Non-Applieant. 

ORDER.—On the25th of March, 1925, 
the first plaintiff, who opposes this appli- 
eation for revision, consigned a quantity 
of charcoal atthe Byaora Station on the 
Great Indian Peninsula Railway for con- 
veyance to Byeulla on the same Railway. 
The Station Master informed him tbat the 
charcoal could be sent at what is called 
the “0. rate ", which inthiscase is à wagon- 
rate, and worked out at Rs. 126. "That is 

a redueed rate, and goods sent under it 
As a matter 
of fact, however, charcoal had not been 
allowed to be booked at that Station at the 
wagon-rate since 1923; it could be sent 
only at the “First Class rate " or maund- 
rate, which entailed its going at "“ Railway 
risk.’ | 

On arrival at Byculla the charcoal was 
weighed and the. freight was re-caleulated 
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at, the maund-rate, with the result that the 
proper charge was found to be Rs. 305.7 in 
excess of the Rs. 126 paid at Byaora. This 
the plaintiff paid after some delay, which. 
resulted in a further charge of .Rs. 11. for 
demurrage. - He then filed the ‘suit out of 
which these proceedings have arisen in 
the Small Cause Court, claiming a refund 
of the Re. 316-7-0 he had paid, with interest. 
He was given a decree for the Rs. 370 he 
claimed and the defendant Com pany. has 
applied forrevision of the judgment. 
The learned Judge of the Small Cause 
Court has taken the usual short cut of 
deciding the case according to “ rulings”, 
that isto say he has not decided at all. 
The conclusions in any judgment of the 
Privy Council or in a judgment of this 
Court which is officially published must 
be accepted as correct, A conclusion in 
any other judgment, taken by itself and 
apart from the reasons for it, is not even 
relevant, and much less is it to be.accepted 
blindly, though the judgment will usual- 
ly be of the greatest useas an exposition 
of reasons for coming to the same conclu- 
sion, Of the five judgments which the 
learned Judge mentions, only two are to 
be found in the Indian Law Reports, and 
only one gives reasons for the view taken. 


The contract between the parties isem- 


-bodied in two documents which are on 


the file, one executed by each of then.’ 


The first is a Consignment Note signed by 
“the sender. In ithe requests the Com- 
pany to receive the goods specified by 
him and to send them to a certain Station. 
‘At the bottom of the document these 
‘words are printed. “N.B. The attention 
of the Sender or the Deliverer of the goods 
is invited to the principal terms and con- 
ditions applying to the carriage of goods 
by Railway, as set forth in the public 
. notice printed on the back of the Railway 
Receipt."  , ` o | 
The other document, which is the coun- 
ter-part of the Oonsignment Note, is the 
Railway Receipt executed by the Company. 


It is an acknowledgment of the receipt of ' 


the goods, a statement of the sum paid 
-by the consignor and the way in which 
that sum has been calculated, and an 
“agreement to convey them to the destina- 
tion stated and deliver them as directed, 
subject to certain conditions, -A few of 
these are printed at the bottom of the 
front of the sheet, and among them are the. 


words, underlined for emphasis; “Special 


SEOlRTARÉ Of state v. NANDALAL. 


7 


— $07 
attention is drawn to the notes on the ~ 
back, which forma legal contract”: On 
the back is a statement that the Railway 
Company gives public notice of eleven 
different mattefs of which- the sixth is as 
follows. - "E ~ 

“The Railway have -the rightof re- 
measurement, re-weighment, re classifica- 
tion and’ re-calculation of rates, terminals 
and other chargas at the place of destina- 
tion, and ofcollecting, before the, goods 
are delivered, any amount that may have 
been omitted or undercharged." 

The plaintiff then undoubtedly.did agree 
that the Railway Company was entitled to 
re-calculate the rates at Byculla, and that 
he would have to pay any amount that 
was then found tohave been undercharged 


or allow the Company to realise it by sel- 


ling the goods. It has been suggested on 
his behalf in this Court. that the calcula- 


tion at Byculla could only be made on 


the same basis as that at Byaora, for the 
sole purpose of discovering arithmetical 
errors in it; it could not be-made on a dif- 
ferent basis or at different rates, To limit 
the meaning of the word in that way 
would hardly be possible even if it stood 
alone, but it is. quite impossible when it 
stands alongside the word “ re-classifica- 
tion", nor, with that limitation would the 
words ‘“‘re-measurement” and "re-weigh- 
ment " have much’ meaning. S 
. ln Chunni Lal v. Nizam's Guaranteed 
State Ry. Co. (1) Stanley, O. J., said that 
in his opinion the exacting of niaundage 
instead of wagon-rates in circumstances 
similar to those of this. case could not be 
considered to be covered by any of the 
words " re measurement, re-weighment, re- 
calculation or re-classification of rates," 
This is a casual remark at the end of the 
judgment, nota part of the basis of the 
decision of the case, and for the reasons 
stated lam unable, with all respect, to 
concur in the opinion expressed. - 


Ihree Allahabad cases have been cited 
in support of the plaintiff's contention . 
that the Station Master as the Company's 
agent having onceagreed, by mistake or 
otherwise, to carry his goods. at.the wagon- 
rate, the Company could not go back on 
the contract and charge ethe maund-rate, 
They are Chunni Lal v. Nizam’s Guaran- 
teed State Ry. Co. (D, Alla-ud-din v. G, I. 


(1) 29 A, 228; 2 M, L.T, 42; A, W.N, (1907) 21; 
ALL, J, 80, - i 


^ 


4 
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P: Ry., Co. (2) and B. B. & C. I. Ry. Co. 
v. Budh Sen .Pusp Chand (3). The last 
two: merely follow the first, which was de- 
cided by a Full Bench in 1906, and they 
carry the matter no further. In all the 
three cases the basis of the decision was that 
the right of re-calculation of rates was not 
reserved to the Company by the written 
contract, but by a separate rule, of which 
notice was -given to all persons who wished 
to send goods by the Railway. 

On.those facts there can be no doubt of 
the correctness of the decision, in all three 
cases that, as the original contract was to 
carry the goods at the lower rate, the Com- 
pany was not entitled to charge the higher 
rate by virtue only of their rule. But it is 
equally beyond doubt that in this case the 
sixth item printed on the back of the Rail- 
way Receipt was a part of the original con- 
tract, not a separate rule. That contract 
was that the Company would earry the goods 
for Rs. 126 or such greater sum as might he 
found due on re-classification or re-calcula- 
tion according to the rates that should have 
been charged under the Company's rules, 
and that the plaintiff would pay any excess 
that might beso found due or allow the 
Company to cell his goods to realise it. 

But there is the further consideration 
that the Company itself intended to carry 

‘the goods at "owner's risk" and not at 
“Railway risk", that is to say, if the goods 
had been lost in transit, the Company would 
have refused to pay the diflerenee between 
the damages and the higher rate, but would 
have pleaded that the sending of the goods 
at owner's risk", was a part of the’ original 
'eontraet, for which the consignor had receiv- 
ed consideration in the reduetion of the 
rate. That this would have been done asa 
matter of course is not denied, and anyhow- 
it is an inevitable finding of fact, based on 
the common course of the conduct of Rail- 
way Companiesin such circumstances, 
< The course of conduct which s. 114 of the 
,Bvidence Act calls common" can be only 
that which is most common in the experi- 
ence of the Judge who has to decide the 
point. Now at least two cases haveoccurred 
within my own experience in which goods, 
booked mistakenly at "owner's risk" as 
here, were lost in transit, and the plea was 
taken by the, owner that the extra charge 
for “Railway risk" ou ght to be deducted 
- (2) 34 Ind, Cas, 104; 14 A. L, J, 494, 
(3) 79 Ind. Cas. 562; 46 A. 55; 21 A. 
A LR, 1014; A, IR, 1024 All. 160, 
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from the damages that would be.due to him 
if they had been booked at the higher rate 
and the balance paid to him. In each case 
the plea was suecessfuly taken by the 
Company, (which in one if not both was the 
defendant Company here) that'the contract 
was to carry the goods at "owner's risk”. 
If it were denied that this plea would | 
have been taken in the present case, if the 
goods had been lost or damaged on the © 
journey, the denial would be met by refer- - 
ence to the nature of the pleas taken by 
other Railway Companies in Hast Indian 
Ry. Co.v. Ram Lakhan Ram (4), Agent, Ben- 
gal Nagpur Ry. v. Behari Lal Dutt (5) and 
Radhe Lal v. East Indian Ry. Co. (6) and 
by this Company in{Deoraohy. G. I. P. Ry. 
Co. (T). No reprobation of the taking of 
such pleas is implied in this reference to - 
them; they are mentioned as further proof 
of the certainty that if the goods had 
been lost in this case the defendant 
Company would have pleaded that they 
were carried at "owner's risk." | 
It is proved .then that the Oompany. - - 
itself intended to carry the. goods at 
“owner's risk,” in spite of their general 
rule to the contrary, andso accepted the 
agreement made by, the Station Master 
to carry them at the lower rate for that 
eonsideration.. The lower rate was, theres | 
fore, a part of the original contract, and 


. the re-calculation at Byculla had accord- 


ingly to be made at that rate, so that 
the amount paid at Byaora was correct. 
As the Oompany intended to insist on 
the goods being at "owner's risk" if any 
damage or loss did occur onthe journey, 
the contract with the consignor suggest- . 
ed by the claim for the higher rate the 
risk had ended is in effect: “Heads I 
win, tails you lose.” 

The ‘decision of the lower Court. is 
correct, though the reasons for it are not. 
The application for revision is rejected. 
and the Oompany is ordered to pay the 
plaintiff thirty rupees as his costs in thig 


"Court. 


G. R, D. 

A. N. A. 

(4) 78 Ind. Cas. 312; 3 Pat. 230; (1924) Pat. 9; A. T, 
R. 1925 Pat. 37; 6 P. L. T. 415 


(5)-90 Ind. Cas. 426; 29 C. W. N.614; A.I. R. 1926. 
Cal. 716; 52 C. 783. : 


(6) 90 Ind. Cas. 680; 5 Pat. 128; 7 P. D. T. 57; ALL, 


Application rejected. 


'R. 1926 Pat. 40 


` (7) 14 Ind, Cas, 684; 8N. L, R. 34, 


- 
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SIND JUDICIAL COMMIS- 
= SIONER'S COURT. 

O xra1NAL Civit Sort No. 249 or 1926. 
September 106, 1927. 
Present:—Mr. Rupchand Bilaram, A. J. C. 
Tag OFFICIAL ASSIGNEE & Tue 
PUNJAB NATIONAL BANK, Loop. 

— PLAINTIFFS 


versus 
ABDUL HUSSAIN--Dsr&NDANT. 


. Mortgage—Lease by mortgagor—Payment of rent in 
advance—Sale of mortgaged property by mortgagee— 
Auction-purchaser's right to recover rent from date of 
sale—Transfer of Property Act (IV of 1882), s. 50. 


"m 


A lessee from a mortgagor cannot resist a suit for - 


ojectment at the instance of an auction-purchaser 
from à prior mortgagee or refuse to pay rent to him 
which has accrued due since the purchase on the 
ground that it has been paid to the mortgagor in 
advance. In order to be entitled to the benefit of 
s. 90 of the Transfer of Property Act, the tenant must 
pay rent as rent and must not pay rent in advance 
which in the circumstances would be a mere lvan to 
the mortgagor. [p. 209, ool. 2.] 

Madan Mohun Singh v. Raj Kishori Kumari (2), 
Kiran Chandra Bose v. Dutt & Co. (3) and Tiloke’ 
Chand Surana v. Beattie & Co. (4), relied upon. à 


Mr, Dingomal Narainsingh, for the Plaint- 
iffs. 

- ORDER.—This is a suit for a declara- 
tion that a certain lease executed by the 
Firm of Adamji Jafferji & Sons, in favour. 
of the defendant is void, inter alia, onthe 
following grounds:— 

(a) that it was without consideration; 

(b) that it was executed by that firm 
in favour of one of their relatives “aba 
time when that firm was not in insolvent 
circumstances and the lease wasa fraud 
on the ereditors; 

(e) that the property having been mort- 
gaged to the Punjab National Bank, the 
lease was inoperative as against their 
rights; and 

(d) that a sum of Rs. 36,000 alleged to 
have been paid as rent in advance for three 
years was in fact never paid. 

An injunction has been sought restrain- 


ing the defendant from recovering rents ` 


of the property from the date of suit and 
& prayer requiring the defendant to render 
accounts of the rents recovered by him. It 
appears that the Punjab National Bank have 
obtained a final decree on their mortgage, 
but have not been able to bring the pro- 
pertyto sale in consequenceof an injunc- 
tion issued in Suit No. 1020 of 1924 filed by- 
some of the relatives of the mortgagors: 
claiming an interest in the .mortgaged 
property. Attheir instance, however, the 
. Qourt appointed Mr. Oastellino as Receiver 
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of the property tocollect rents pending such: 
sale. Both Mr. Oastellino and the Punjab 
National Bank joined together in institut- 
ing this suit, and. in this suit, again Mr.’ 
Castellino was appointed as Receiver to: 
collect rents of the property subsequent 
to the institution of the present suit. The 
Firm of Adamji Jafferji and ‘its managing: 
proprietor Issaji have been adjudicated as: 
insolvents and the Official Assignee in’ 
whom their estate has vested has been: 
substituted as Receiver in place of Mr,’ 
Castellino. E 
_ The defendant has failed to appear. Mr. 
Fatehehand who appeared for him asked 
for an adjournment on the ground that: 
the defendant had gone to Colombo to’ 
recruit his health, and on his application 
being disallowed he stated that hehad no’ 
instructions. The suit has, therefore, pro- 
ceeded ex parte. (53 
.lhe points at issue have been greatly 
simplified by two facts, first, that the lease 
has expired, and secondly, thatthe plaint- 
iffs have limited their claim only to such 
rent as has been recovered by the Receiver 
appointed in this suit. "The only question; 
therefore, is whether this rent should be 
held by the Receiver for the benefit of the 
mortgagee and the alleged co-sharers of 
the mortgagor or such ofthem as is held 
entitled to it or should it be paid over to 
the defendant. E 
Now, whatever doubt may exist as to the: 
question whether the mortgagor possesses 
any larger powers of leasing under -the 
Indian Law, than under the English Law 
[see the observations of Jenkins, O. J., in 
Bal Makund Ruiya v. Mati Lal Burman 
(1)], itis well settled that alessee cannot 
resist a suit for ejectment at the instance 
of an auction-purchaser from a prior mort- 
gagee or refuse to pay rent which has 
accrued due since the purchase on the 
ground that it has been paid to the mort. 
gagor in advance. See Madan Mohun 
Singh v. Raj Kishori Kumari (2), 
Kiran Chandra Bose v. Dutt & Co. (3), 
Thloke Chand Surana v. Beattie & Co, (4). 
As observed by Rankin, J., in the last 


(1) 32 Ind. Cas.195; 20 0. W, N. 350, ` 
at! 39 Ind. Oas. 182; 17 O. L. J. 384; 210, W.N. 
88. ; A : 
(3) 85 Ind. Cas. 522; 29 O. W:N, 94; 40 O; L. J, 500; 
A. I. R. 1925 Cal. 251. M 

(4) 94 Ind, Oas, 538; 290, W. N 953; A. I.R. 1924 
Qal, 204, 
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cited case in order to get the benefit of 
the protection of s. 50 of the Transfer of 
Property Act the tenant must pay reni as 
rent and must not pay rent in advance 
which in the circumstances isa mere loan 
to the mortgagor. 


In the present case it cannot for a 


moment be disputed that the property - 


should ordinarily have been sold in execu- 
tion proceedings much prior to the date 
on which a Receiver was appointed and 
that it has not been so done only in con- 
sequence of the injunction opérating on 
the mortgagees, and the appointment of 
a Receiver by way of equitable relief is for 
the benefit of the mortgagee in the first 
suit. It is also abundantly clear that the 
value of the property as a whole is much 
less than the mortgage claim. Under the 
circumstances it is inequitable that the 
defendant should be able to resist the 
recovery of the rent by the Receiver or 
claim an interest therein. Furthermore 
there isno proof in the present case that 
the defendant has paid any rentin advance. 
He has failed to appear and offered no 
evidence, and it is hardly likely that he 
gould have paid any money. 
. I, therefore, pass a decree in favour of the 
plaintiffs declaring that the defendant has 
no claim to the rents realized or realizable 
after the date of the appointment of the 
Receiver in this suit. 

Lalso allow costs of the suit to the plaint- 
iffs as against the defendant. i 

P. B. A, : 


A.N. A. Suit decreed. 


NHOHALDAS v. OFFIOÍAL RRORIVÉR. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL CIVIL MISCELLANEOUS APPEAL 
- No. 39 o» 1925. 

September 26, 1927. 
Present:—Mr. Percival, J. O., and 
Mr. Rupchand Bilaram, A. J. C. 
NECHALDAS—APPELLANT 
versus ; 

OFFICIAL RECEIVER-— RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. 54—Onus 
of proof. | M 

In applications under s.54 of the Provincial In- 
solvency Act, the onus is, in the first instance, on 
the Official Receiver to prove that the dominant or 
the substantial or effective, though not necessarily 
the sole motive which the insolvent had in view was 
to prefer a particular creditor. But the onus is 
shifted on to the creditor or transferee to prove the 
contrary where the ingolvent has- made the payment 
or transfer of property, as the case may be, in dis- 
charge of an’ old debt, and on the eve of bankruptcy. 
And where the reason of such payment or transfer 
remains unexplained itis competent for the Court 
to hold that a prima facie case of fraudulent prefer- 
ence has been established znd to act on it. [p. 210 
col. 2; p. 211, col. 1.] (des 
Oficial Receiver v, Kewalmal Ajumal (1) relie 
upon. ~ 


Appeal against the judgment of Mr. 
Kennedy, J. G., dated the 16th April, 1925, 
in Judicial Miscellaneous No, 469 of 1922, 
Insolvency No. 23. of 1921. / 


Mr. Dingomal Narainsing,for the Appel- 
ant. 

Mr. Tolasing K. Advani, for the Re- 
8pondent. 


JUDGMENT.—This is an appeal 
against the decision of the learned Judicial 
Commissioner, Mr. Kennedy, setting aside 
a transfer by way of sale of certain im-. 
moveable property made by the insolvents 
in favour of their uncle. 

Now itis well setiled that in applica- 
tions under s. 54 of the Provincial Insolvency 
Act, the onus is,in the first instance, on 
the Official Receiver to prove that the 
dominant or the substantial or effective, 
though not necessarily the sole motive 
which the insolvent had in view was to 
prefer a particular creditor, But this onus 
is shifted on to the creditor or transferee to 
prove the contrary where the insolvent has 
made the payment or transfer of property 
as the case may be in discharge of an 
old debt, and on the eve of bankruptcy. 
And where the reason of such payment 
or transfer remains unexplained it is 
competent for the Court to hold that a 
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prima facie case of fraudulent preference 
has been established and to act on it: 
Official Receiver v. Kewalmal Ajumal (1). 
In this case, there is clear evidence that 
the transfer was made by the insolvents 
on the eve oftheir bankruptcy, and the 
consideration forthe transfer was an old 
debt. It appears that the insolvent carried 
on business as piece goods merchant and 
also entered into extensive speculative 
transactions in sugar, cotton and other 
commodities. They had indented for 
piece goods worth several 
through different 
goods had arrived and were lying with the 
importing firms at the risk of the insolvents 
and under their lien. The exchange had 
considerably fallen prior to December, 1920 
and with it the price of piecegoods had 
gone down considerably. The estimated 
loss payable to one of the importing firms, 
namely, Messrs. James Finlay & Co., was 
Rs. 98,000 and that payable to another 
firm, namely, Messrs. Khan Khan& Co., was 
about Rs. 40,000. The insolvent Ramchand 
has admitted thisin his deposition. 


It would also appear that the insolvents 
suffered. heavy losses in cotton, sugar 
and other commodities. The total loss 
on sugar for January and February 
vaidas was Rs, 81,000. It is a matter 
of common knowledge that before 
the arrival of sugar and about the 
time when shipments are made, specula- 
tors like the insolvent enter into covering 
contracts and are liable to pay the loss 
or receive the profit resulting from such 
contracts though the amount of loss or 


profit is actually payable on the date - 


when sugar arrives, The insolvents have 
not’ prepared a statement showing when 
they made the covering contracts, It may 
fairly be assumed that a. good part of 
this loss of Re, 81,000 was ascertained 
long priorto the transfer of property to 
the appellant. Reading the evidence of 
Ramchand insolvent as a whole, we have 
no doubt inour minds that at the trial 
it was more or less conceded that the trans- 
fer was made-by the insolvents on the 
eve of their bankruptcy. Toa certain ex- 
tent this fact accounts for the fact that 
the potamels have not been prepared up to 
now; thoughso ordered by the learned 
Judicial Commissioner, 


- 


(1) 93 Ind, Cae, 372; A, T R. 1026 Sind 123. 
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importing firms. The © 


family are not applicable to Khojas; 
with regard to questions of succession and inherit- 
ance. 


211 


Evenif we wereto exclude from our con-: 
sideration the losses on sugar we think that 
there was sufficient material on the record 
for the learned Judge to hold that the in- 
solvents had transferred the. property in 
dispute on the eve of their bankruptey. 
Under the circumstances, the onus was 
shifted on-to the appellant to prove that. 
the transfer was a bona fide ‘transfer. 
This onus has in no Way been discharged 
and we have no hesitation in dismissing 
the appeal with costs, 


P, B. A, - Appeal dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT.. 

. First CIvIL APPEAL No. 8 op 1926. 

September 2, 1997. 

Present:—Mr. Percival, F C., and Mr. Aston, 


A.J. C. 

MAROMED KASSIM—APPRLLANT 
versus 

NATHO BHANO AND ANOTHER— 


RESPONDENTS. 
Co-owners—A dverse possession —Mere exclusive 
session, effect of ——Khojas, law applicable to. : 
the case of tenants-in-common the possession of 
one owner, even though exclusive, is possession of all 
and acts of ownership, even though exclusive, are 
not evidence ofde-seizin. A tenant-in-common can- 
not claim adverse possession unless it is clear that 
he has repudiated the co-tenant's rights by acts of 
ouster or disclaimer or by putting forward an adverse 
title. [p` 212, col. 2 
Jogindra Nath Roy v. Baladeo Das (3, Balaram 
Guria v. Syama Charan Mondal (4) and Hukam Kaur 


pos- 


v. Bihari Lal (5), relied upon. 


The principles of Hindu Law relating to joint 
it applies only 


[p. 213, col. 1.] 
Appeal against the decree of 


Mr. Rup- ` 


chand Bilaram, Additional Judicial Oom- 
missioner of Sind, in Suit N 
dated the 21st October, 1925. 


o. 684 of 1921, 


Mr. Kimatrai Bhojraj, for the Appellant. 

Mr. G. A. Kikla, for the Respondents. 

JUDGMENT.—This is an appeal 
from the judgment and decree of the ' 
learned Additional Judicial Commis- ` 
sioner of Sind who dismigsed with costa 
a suit filed by Mahomed Kassim a Khoja 
Muhammadan “living in Karachi against” 
his nephew Natho Bhano and his sister in- 
Jaw Deyikibai in which he prayed for pars 


. 
F a 
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tition of certain property which he alleged 
to be Khoja joint family property. 

It appears that one Kassim, the father of 
the plaintiff, died on the 5th of October, 1894, 
leaving two sons, namely, the plaintiff Ma- 
homed Kassim and his brother Bhano. 
Bhano married Devikibai, the second de- 
fendant, and had a son Natho the Ist de- 
fendant, who was born-in or about 1501. 
Kassim at his death left a residential house 
in which Kassim and Bhano were living. 
The plaintiff ab the time of his father's 
death was in. Bombay. The residential 


house was small and from 1894 until the ` 


date of the suit in 1921, the plaintiff ap- 
pears to have lived elsewhere. From. 1894 
until his death in about 1907 the residen- 
tial house was in theoccupation of Bhano 
and from thereafter in the occupation of his 
son Natho. Evidencé was led to show that 
Kassim at his death left debts to pay. 
Accordingly to Devikibai the debts amount- 
ed to Rs. 2,000. On the other hand, evidence 
of Ghulam Ali and Noor Mahomed tended 
to show that the witness Devikibai had very 
much exaggerated the extent of the debts. 
Ghulam Ali's evidence was that he had to 
be paid Rs. 300 to Rs. 400 with interest. 
This witness was not sure whether the debt 
was re-paid or not in the lifetime. of 
Kassim. According to Noor Mahomed 


a.debt owing to Mahomed Bhoy a Bom- : 


bay merchant was fully settled after Kas- 
sim’s death for Rs. 300 to Rs. 900. The 


learned Additional Judicial Commissioner ~ 


wasof theopinion that the indebtedness of 
Kassim was about-Rs. 900 or Rs. 1,000. 


^Wesee no reason to differ from his find- 
ing on this fact and hold that ihe debts 
paid by Bhano on Kassim's death amount- 
ed to Rs. 950. - 

. With regard to funeral expenses Devi- 
kibai's evidence wasthat they amounted to 
Rs. 200, The plaintiff stated that Bhano had 
told bim that the funeral expenses were 
Bs. 100 andhadaskedhimtopay Rs. 50, The 
learned Additional Judicial Commissioner 
considered the funeral expenses were about 
Rs. 200. In view of the tendency to ex- 
aggerate the expenses incurred by her late 
husband, I am of opinion that Rs. 150 
should be taken as the extent of the funeral 
expenses incurred? 
` It follows Bhano discharged debis and 
funeral expenses amounting to Rs, 1,600 in 
all, half of which were payable by the 
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. The learned Additional Judicial Commis“ 
sioner takinginto consideration the fact that: 
the plaintiff made no claim to the property 
in suit and allowed Bhano and his son 
Natho to remain in possession, to discharge’ 
the debtsand to exercise the rights of an 
exclusive ownerlost his rights through the 
adverse possession of Bhano and Natho, He: 
hasrelied onthe cases cf Mirza Shamsher 
Bahadur v. Munshi Kunj Behari Lal (1), 
Dharani Kanta Lahiri v. Gabar Ali Khan: 
(2). These cases, however, do not relate to 
co-sharers as in the present. case. Bo far 
as the plaintiff and Bhano and Bhano and: 
Natho are concerned the cases which appear - 
to me more applicable are those: referred to- : 
in Jogindra Nath Roy v. Baladeo Das (3),: 
Balaram Guria v. Syama Charan Mondal- 
(4) and Hukam Kaur v.. Bihari, Lal (S) 
where it was pointed out that in the cases of 
tenants-in-common the possession cf one. 
ownereven though exclusive is possession: 
of both and acts of ownership even though 
exclusive are not evidence of de-seizin. A 
tenant-in-common cannot claim adverse: 
possession unless it isclear that he has re- 
pudiated the co-tenant's rights by acts of 
ouster or disclaimer orby putting. forward 
an adverse title. In the present case, all 
that can be urged against the plaintiff was. 
that he allowed his brother and nephew to. 
remain in the residential house, took no 
stepstopay the debts of his father and 
took no steps to-repair the house or pay any 
taxes that might be due. Reliance has 
been placed on a letter written by Bhano to. 
the plaintiff in which Bhano referred 'to the 
house as “my house," But the letter it- 
self shows that it was -written during the 


lifetime of Kassim. For Kassim is referred 
. to in the letter as behaving ina very child- 


ish manner and while Bhano speaks of. 


. plaintiff's wish to come and live in “my. 


house " the letter abounds in references 10 
the house being plaintiff's as well. When 
itis remembered that the house was scarce- 
ly big enough for both brothers to occupy: 
and that Natho was only an infant about 6 
years old when his father Bhano died and 


n 120. W.N. 273; 3M. L.T. 212; 70. L. J, 


(2) 18 Ind. Cas. 17; 15 Bom. L. R 445; 13 M. L. T. 
185; (1913) M. W.N. 157; 17 O. L. J. 277; 25 M; L. J.- 
95 (P. C). i 
(3) 35 ©. 961; 120. W. N. 127; 6 C. L. J. 735. 
(4) 60 Ind. Cas. 298; 24 C. W. N. 1057; 33 C. L.J. 


344. > 
D) 15 Inds Cas, 192; 73 P, W, R, 1815; 1109, LR 
: | 
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the plaintiffentitled under Muhammadan Law. 


- to the custody of his person from the year 
- 1998; when it is also remembered that the 


plaintiff's name at the date of the suit was 


- Bhown in the Record of Rights as an owner 
with Natho, I am ofopinion, that it is 
impossible to hold that there were such 
acts of ouster or de-seizen or repudiation in 
the present case as would lead to the infer- 
, ence that the possession of Bhano and also 
Natho was adverse to that of the plaintiff. 
. Mr. Kikla has put forward an ingenuous 

argument to the effect that under Hindu 
Lawitis ajoint son whoinherits from his 
father and not a separate son, Since the 
, Hindu Law of Succession and Inheritance 
applies to Khojas, Bhano would have suc- 
ceeded to the estate of his father Kassim if 
Bhano had been joint with his father and 
the plaintif separate. Mr.Kikla contends 
thatit was, therefore, materialto consider 
whether the plaintiff at the time of his 
father's death was joint with his father or 
not. With reference to this argument, it 
“was conceded in the written statement of 
the detendant that the law of joint family 
was notapplicable tothe parties. It is set- 
tled law, I think, that the Hindu Law only 
applies to KhojaMuhammadans with regard 
. to the question of succession and inherit- 
ance. The principles of Hindu Law relating 
to joint family are not applicable to K hojas. 
And I, therefore, concur in the finding of 
the learned Additional Judicial Commis- 
sioner that the finding on the issue whether 
the plaintiff was joint or not was unneces- 
Bary, DS | 

In view of the findings above referred to, 

the plaintiff, in my opinion, is entitled to a 
decree for partition subject to his paying 
a half share of the debts and funeral ex- 
penses paid by the deceased Bhano, namely, 
. Rs. 550 in all together with interest at the 
rate of 3 per cent. from 1895 to date of 
suit-and further interest at the same rate till 
. payment. e F ; 
-- -In deciding on the amount of interest, I 
, take into consideration the fact that the de- 
-fendant has been enjoying the property the 
rental value of which appears to be about 
Rs.-5 per month. 
.. Hach party to bear his own costs in both 

Courts. 


P. B. A, Decree modified, ' 
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SIND JUDICIAL COMMIS- 

^. — SIONER'S COURT. T 

Osi1aiNAL Cryin Suiv No. 231 or 1927. — 

D. August 9,1927. 
Present: —Mr. Rupchand Bilaram, A. J. C. 
Tugu or CHETUMAL BULOHAND— 

PLAINTIFFS 
versus 
Messrs. NOORBHOY JAFFERJI— 


. DEFENDANTS. ; : 
Power-of-attorney-—Construction —' Security, meaning 
of—Power to transfer ‘securities’, whether includes 


. power totendorse promissory notes. 


Security is anything that makes the money more 
assured in its payment or more readily recoverable, 
as distinguished from a document which is merely 
evidence of a debt. The word 'security'is not con- 
fined to a document which gives a charge on specific 
property but includes personal securities for money, 
such as demand promissory notes. [p. 214, col. 1.) 

Barry v. Harding (1) and Stirling v. John (2), 
relied upon. u a 

Power to negotiate ‘securities of any description 
whatever’ includes power to endorse on demand pro- 
missory hotes. [ibid.| ) 

Mr. Srikishendas H. Lulla, for the Plaint- 
iffs. . 
Mr. Dipchand Chandumal, for the Defend- 
ants. l : 

JUDGMENT.—This is a suit for re- 
covery ofa sum of Rs. 5,543-8-0 said to be 
due on a demand promissory: note for 
Rs. 5,000 executed by the defendants in 
favour of one Sheikh Ebrahimji son of- 
Sheikh Jiwanji and endorsed on his behalf 
by his attorney in favour of the plaintiffs. 
-`The claim is resisted on three grounds. 
In the first place, it is urged that the gen- 
eral power: of-attorney executed by Sheikh 


^ Ébrahimji Sheikh Jiwanjiin favour of his 


gon contains no express. clause empower- 
ing the attorney to endorse demand promis- 
sory note. The power-of-attorney-' reads, 
inter alia, as follows: — - XU 


“I do make constitute and appointi:.:..my 


name, on my behalf to negotiate and make 
sale, dispose of, assign and transfer or 
cause and proeure to be  aséigned and 
transferred...... any of the Government | 
promissory notes...... or securities, Bank 
share or shares in any public company 
and other stocks, funds, and securities 
of any description whatsoever now stand- 
ing in my nameor belonging to me or 
any part or parts thereof respectively." . 

There can be po doubt that in the 
power the expression "securities of any 
description whatsoever" has been used 
in its widest possible meaning, and is not 
confined only io charges on moveable or 


Li 
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immoveable property, but includes per- 
sonal securities for money. In Stroud’s 
. Judicial Dictionary it is said that speak- 
ing generally a security is anything that 
makes the money more assured in its pay- 
ment or more readily recoverable as dis- 
tinguished from, e.g , a mere “I.O. U.” which 
is only evidence of a debt. In Barry v. 
Harding (1): a bequest for securities of 
money has been held to. pass Bills of 
Exchange, promissory notes and cheques. 
In Stirling v. John (2) the Court of Appeal 
held that the taking of post-dated cheque 
- by the plaintiffs in names of nominees 
was the taking ofa "security for money" 
otherwise than in the  money-lender's 
registered name within s. 2, sub-s, (1) of the 
Money Lenders' Act, 1900, and it was point- 
ed out that the word "security" was not 
` confined to a document which gave a 
charge on specific property. The pro- 


missory note in question is not a mere 


."L O. U." which is only evidence of a 
debt, but is' something more. It con- 
. tains a promise to pay the amount on 
demand to the person specified in. the 
note or to his order, and renders the 
note transferable by endorsement. Ihave 
no hesitation in holding that the docu- 
ment in question is “security” within the 
meaning of the power-of-attorney and 
that the endorsement made. by the attorney 
was effective. : 

The second point taken on behalf of 
the defendants is that there was an ac- 


count between the defendants and Sheikh 


Ebrahimji Jiwanji on which & sum of 
Rs. 10,000 was due by the defendants. 
'Itis said that in payment of that sum 
the defendants executed two  promissory 
notes for Rs, 5,000 each, that they made 
payments towards both the notes to the 
extent of about Rs, 2000, that the sum due 
by them at the date of suit was Rs. 8,000 
as prineipal and that interest was only due 
by them subsequent to the lst December, 
1926. It is contended on their behalf that 
the plaintiffs are not holders in due course 
but nominal transferees from Sheikh 
Ebrahimji and are bound by all the 
equities existing between them 
and Sheikh Ebrahimji, and, therefore, 
they must sue on Woth the notes and 
not only on one, Assuming that these 
allegations are true, they are no defence 
(1) 1 Jo. & Lat. 475; 7 Ir. Eq. R. 313. 


- (2) (1923) 1 K. B. 557; 93 L. J. K. B. 353; 128 L, T. 
560; 61 B. J. 168; 39 T. L. R. 123, 


. DDHAYDAS 0, DEVIDAS. 


costs. 


“1071, C. 1998 


to the present suit. The very object of 
executing two promissory notes was to 
enable the payee to sue on each of them 
individually. The defendants admit that 
a sum far in excess of Rs. 5,000 is due 
by them and, therefore, so far as the 


present action is concerned which is on 


the first of those two notes, they have 
no answer to this claim. The question 
now raised by them may possibly arise 
if the plaintiffs bring an action for the 
full amount. upon the second promissory 
note. I, therefore, decline to go in that 
question in the present suit, 

The last point urged is that in no case 
can the plaintiffs recover interest on the 
promissory notes prior to lst December, 
1926. Without admitting the validity of 
that contention Mr. Lulla has agreed to 
give up the interest prior to that date 
and this question does not, therefore, re- 
quire any decision. 

There will, -therefore, be a deeree .in 
favour of the plaintiffs for Rs, 5,000 with 
interest at 6 per cent. per annum from 
lst December, 1926, up to payment and 


oJ 


P, B. Decree accordingly. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Frest CIVIL APPEAL No. 83 or 1925, 
September 2, 1927. 
Present :—Mr. Percival, J.O., and 
Mr.. Aston, À. J. C. 
UDHAVDAS—APPELLANT 
versus 
DEVIDAS AND ANOTHE&— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 2 (2), 105, 
115, O. XX, rr. 15 to .18—Partnership suit —Prelami- 
nary decree—Commissioner appointed to take accounts 
— Subsequent directions to Commissioner, whether 
‘further preliminary decree—Appeal or revision, whe- 


-ther lies. 


Directions given to a Commissioner appointed to 
take accounts, subsequent to the passing of the 
preliminary decree in a partnership suit, do not 
constitute a preliminary decree against which an 
appeal lies but are in the ‘nature ofan interlocutory 
order within the meaning ofs. 105, Civil Procedure 
Oode, which could be questioned only in an appeal 
preferred against the final decree. [p. 215, col. 2.] 
-Chanmalswami Rudraswami v. Gangadharappa 
Baslingappa (3), Bhartendu v. Yaqub Husain (4), 
Jogodishury Debea v. Kailash Chandra Lahiry (7) 
Jagmohan Das v. Indar Prasad’ (5) and Kamint ' 
Debiv. Promotho Nath Mookerjee (6), relied upon. 

Peary Mohun Mukherjee v. Manohar Mukherjee (1), 
not followed. . = 
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Appeal against an order of the Addi- 
tional Judicial Commissioner, Karachi. 

Mr, G. A. Kikla, for the Appellant. 

Mr. Kimatrai Bhojraj, for the Respond- 
ents, - : * 


JUDGMENT.—This is an appeal from 
the order of the learned Additional 
Judicial Commissioner direeting the Official 
Commissioner to allow ereditto the ap- 
pellants in respect of some partnership 
goods at the market price atthe date of 
dissolution and some at the cost price. 

The order was passed in a partnership 
suit in which a preliminary decree, had 
been passed referring certain matters to 
the Official Commissioner. The latter at 
the request of the parties referred certain 
question to the QOourt for directions and 
the Oourt under O. XX,r. {17 gave the 
special directions above referred to. 

Mr. Kimatrai -for the respondents has 
raised a preliminary objection that an 
appeal does not lie. 

It is contended by Mr, Kikla for the 
appellants that the directions given by 
the learned Additional Judicial Commis- 
sioner amounted to a formal expression of 
“an adjudication which conclusively de- 
termined the rights of the parties ‘with 
regard to some of the matters in con- 
troversy in the suit, and that the direc- 
tions, therefore, constituted a decree with- 
in the meaningof s. 2, Civil Procedure 
Code, and that an appeal would lie. 
Reliance has been placed on the ruling of 
the Calcutta High Court referred to -in 
Peary Mohun Mukherjee v. 
Mukherjee (1). In that case alsoafter a 
preliminary decree had been passed, the 


Court gave certain directions with regard ` 


to the taking of account and the manner 
in which they should be taken and it was 
held by the Calcutta High Court that 
these directions amounted to a preliminary 
decree. The Court conceded in that case 
that the Legislature intended there should 


ordinarily be one preliminary decree and 


one final decree in a suit. It, however, 
observed that theremight be exceptions 
to this rule, Reliance was placed on a 
ruling of Piggot,J., in Yakub Husain v. 
Bharat Indo (2). A: reference to this case 


shows that Piggot, J., was net the Judge 
who decided the case and no ruling such 


(1) 74Ind. Ces. 373; 
5; A. I. R. 1924 Cal. 160. 
(2) 16 Ind, Cas. 372; 11 A, L. J, 120, 
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as that referred tocan be found in if 
The reference was evidently mistaken. ` 

For the respondents, reliance has been 
placed. on the judgmeut of Hayward, J., 
in Chammalswami Rudraswami v. Ganga- - 
dharappa Baslingappa (2), where various 
sections and orders of the Civil Procedure 
Code were referred to and the opinion was 
expressed that s. 2 of the Oivil- Procedure 
Code must not be interpreted in a literal 
manner but read inconnection with other 
sections and Orders and in particular 


with O. XX, rr. 15 to 18, and that if s. 2 


is read in the light of the other sections in 
the Civil Proeedure Code, it will be clear 
that the Legislature intended that there 
should be one preliminary decree and one 
final deeree in a suit. In Bhartendu .v. | 
Yaqub Husain (4) which was a partition 


‘suit, the Court also observed that the Code 


of Civil Procedure contemplatesonly one 
preliminary decree ina suit. This was fol- 
lowed in Jagmohan Dasv. Indar Prasad 
(5) where the opinion was expressed that 
orders to a Oommissioner with regard to 
ascertainment of the value of eertain pro- 
perty were merely interlocutory orders 
preparatory to the making of a. final 
decree. This view was also accepted in 
Kamini Debi v. Promotho Nath Mookerjee 
(6) and in Jogodishury Debea v. Kailash 
Chundra Lahiry (7) a Fall Bench of the 
Oaleutta High Oourt held that even an 
appointment of a Oommissioner was an 
interlocutory order. In Kamini Debi v. 
Promotho Nath Mookerjee (6) the case above 
referred.to, the opinion was expressed that 
a final decree ought to achieve the result of 
the preliminary decree. 


If this view is good law and my own 
view isthatitis, ıt would follow that a 
preliminary decree ought notonly to provide 
an adjudication of some ofthe rights of the 
parties with regard to matters in contro- 
versy between them, but alsoasa general 
rule provide the means for bringing about 
a final decree in the suit. I am of opinion 
that the view adopted in the Bombay, 
Calcutta and Allahabad cases referred to is 
strongly supported by the wording of the 
Civil Procedure Code itself in O. -XX, r. 


(3) 26 Ind. Cas. 885? 39 B. 339; 16 Bom. L. R 954. 
(4) 18 Ind Cas. 701; 35 A. 159; 11 A. L. J. 120. 

(5) 65 Ind. Cas. 983;24 O..O. 366. 

(6) 27 Ind. Cas. 317; 19 O. W. N. 755; 200, L.J. 


6. 
. (7) 240. 725; 1 C. W. N. 374; 12 Ind. Dec. (x. s.) 1159 
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17, for, ifs. 2 were construed literally the 


+ subsequent directions as to accounts for 
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which provision 18 made: in;O;. XX, r. 17 
: should also be.a decree. But in O. XX, r. 17, 


“+t is:enacted: that. the Court may either by 


the decreedirect an account to. be takenor by 
a subsequent “order” give special directions. 
The word there used'is "order" and not 
“decree.” : 

. For the reasons above mentioned lam of 
opinion that Mr. Kimatrai's contention that 
no appeal lies must be accepted. 

Mr. Kikla does not challenge the further 


: contention that since an appeal will lie 


hereafter under s. 105 no revision applica- 


' tion will lie at this stage. 


. In the circumstances. I am of opinion 
that this appeal must be dismissed with 


/ costs.. 


` . Transfer of Property Act (IV. of 1882) s. 59— 
- Transfer of Property (Amendment) Acts X XVII of 


` - 
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Appeal dismissed, 
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SIND JUDICIAL COMMIS- 

: | SIONER'S COURT. 
ORIGINAL Cirvin Surrs Nos. 398 anp 703 
or 1922 AND Suit No. 399 or 1924. 
August 12, 1927. 

Present: —Mr. De Souza, A. J. C. 
BUDHAR PRAGJI AND orTHE8S— 
PLAINTIFFS 

= versus 
RAHIMTULLA KHAN AND OTHERS— 
DEFENDANTS. 


1926 and X of 1927—“Attestation”—Endorsement by 
Sub-Registrar of admission of execution, whether 
amounts to attestation. 

' A.deed of mortgage, which has been attested by 
only one witness but in which there isan endorse- 
ment of the Sub-Registrar (of which judicial notice 


. isto be taken) that the parties including the mort- 


gagor, who were present before him and were duly 


' identified, acknowledged having executed the docu- 


ment, is properly attested within the meaning of &. 59 
of the Transfer of Property Act read with Act XXVII 
of 1926 and Act X of 1927. [p. 218, col. 1.] 

Radha Mohan Dutt v. Nripendra Nath Nandi (1), 


"^ relied upon. 


— 


Messrs.  Dipchand Chandumal 
Khanchand Gopaldas, for the Plaintiffs. 
Mr. G. A. Kika, for the Defendants. 

‘*JUDGMENT.—Titese three suits were 
by..consent of parties heard together, the 
evidence recorded in Suit No, 398 of 1922 
bas’. by ` consent been treated as 


and 


:. eyidence in all the three suits,: and all 
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the three suits will be disposed of by one 
judgment. 


The facts leading to this litigation are 
somewhat complicated and may shortly be 
stated as follows:— 

One Abdulla Khan son of Manekhan Had 
twosons Rahimtula Khan and Ahmad 
who is stilla minor and two daughters 
Mamiabai and Rajoobai. AbdullaKhan wasa 
racket marker at the Sind Olub and his son 
Rahimtulla Khan was for a time employed 
as & petty clerk at the Karachi Port Trust 
Office and resigned his clerical post about 
the end ofthe year 1916 to devote him- 
self exclusively to the business of carrying 
out contracts under the P. W.D. Forthe 
purpose of obtaining financial accomoda- 
tion for carrying out these contracts both 
father and son approached the Firm of . 
Kala Gella and on the 12th October, 
1918, they executed a mortgage bond 
(Ex. 6). in favour of the said Firm of 
Kala Gella stipulating to open a cash 
credit account with the firm up ‘to the 
extent of Rs. 25,000 and as security 
for the said accomodation they mortgaged 
three properties (a) plot No. 2278.8, E 7 
Ranchore Lines quarter (b) Plots Nos. 165 
and 166 S.S. E-7 Ranchore Lines quarter 
and (c) Plot No. 4 S. S. E-1l Garden 
quarter. 


The account which had been opened 
in the name of Rahimtulla Khan was 
adjusted from time to time and according 
to the stipulation in the mortgage bond 
interest was calculated with six monthly 
rests. Abdulla Khan died on the 24th 
December, 1919. But his son Rahimtulla 
Khan continued to draw on the account 
after his death and also made [ayments 
from time totime, It was found that the 
overdrafts were considerably in excess of 
Rs. 25,000 which had beén secured by 
the mortgage (Ex.6). On the 17th Decem- 
ber, 1920, Rahimtulla Khan executed a 
mortgage (Ex. 8) in favour of the Firm 
of Kala Gella and one Umishanker Gan- 
garam jointly creating a second mortgage 
on two of the above properties, viz., 
plot No. 227 8. S. E-7 Ranchore Lines 
quarter and plot No. 4 S. S. E.11 Garden 
quarter. The consideration for the mort- 
gage is recited to be a sumof Rs. 20,000 
whereof Rs. 10,000 are entered to the 
credit of Rahimtulla Khan by the Firm of 
Kala Gella -in his account and the.remain- 
ing Rs, 10,000 is seid. to -have been , 
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advanced by Umiashanker in cash to 
Rahimtulla Khan and deposited by the 
latter with Kala Gella to be drawn upon 
from time to time for purposes of contract 
business. 


Suit No. 398 of 1992 has been filed by 


Kala Golla on his mortgage (Ex. 6) for 
the recovery of Rs. 31,251 being 
Rs. 25,000 the principal amount and 
the balance interest. To this suit all the 
' heirs of Abdulla Khan including Rahimt- 
ulla Khan and Umiashanker Gangaram 
have been impleaded as cc-defendants. 
Suit No. 703.0f 1922 has been filed by 
Ahmad, a minor son of Abdulla Khan, by 
his next friend Hanifabai and his two 
sisters, Maimunabai and Hajubai, for a 
declaration that. the property plot No. 4 
sheet H-11 Garden quarter isthe joint 
property of the plaintiffs as heirs of 
Abdulla Khan and not the exclusive 
property of Rahimtulla Khan and for an 
injunction restraining Rahimtulla Khan 
and Umiashanker from interfering with 
the possession of the plaintiffs. The 
third Suit No. 399 of 1994 was filed by 
Umiashanker on the mortgage (Ex. 8) which 
was executed in favour of himself and Pragji 
Kalla jointly for the: 
gum of Rs. 33,000 being Rs, 20,000 princiral 
and Rs: 13, 000 intercst. 


In Suit No. 703 of 1922 an interim in- 
junction was issued restraining Umia- 
shanker from bringing the Garden quarter 
property tosale. At the hearing of the 
rule nist a consent order was passed 
directing that the property in question be 
sold by Umiashankar as the attorney for 
. Rahimtuala Khan free of all mortgages 
` including the interests if any of Rahimt- 
ulla Khan and all the heirs of Abdulla 
. Khan; the sale price of Rs. 30,000 to 
be paid to Khetsi on behalf of Pragii 
Kalla who should furnish security tothe 
Nazir for payment of the amountor any 
part thereof whenever caled upon by 
the Court to doso. The consent order 
went on to provide that the question 
whether the whole purchase money, viz., 
- Re. 20,000 or any portion thereof is 
to be appropriated towards the first mort- 
gage (Ex. 6) or the second mortgage 
(Ex. 8) or in any other way is to be decided 


.. by the Court-at the time of the decree. 


'The parties including the plaintiffs to 
B have the same rights to the application 
- of the above proceeds Rs. 30,000 as 


.BUDHAR PRAGJI V, RAHIMTULLA KHAN, 


. in token of attestation. 
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they would have had against the pro- 
perty had it not been sold. A similar con- 
sent order was passed by consent in Suit 
No. 398 of 1922. 


* TK & $ 4- 


A technical point was raised by Mr. 
Kikla who impeached the validity of the 
mortgage-deed (Ex. 8) ou the ground that 
it was not ics attested as there was 
only one attesting Witness whereas the 
provisions of s.59o0fthe Transfer of Pro- 
perty Act require atleast two attesting 
witnesses, The Legislature till recently 
had not defined ‘attestation’, andthe Courts 
had held that the two attesting witnesses ' 
required under s. 59 of the Transfer of 
Property Act should not only have 
actually seen the executant executing the 
document but also should have signed 
the document after it had been executed 
In .other words, 
the attesting witnesses were to have been 
witnesses to the actual execution and 
not merely toan admission of execution 
by the executant. The law has recently 
been amended by Act X XVII of 1926 which 
enacts as follows:— 

“ ‘Attested’, in relation to an instrument, 
means attested by twoor more witnesses 
each of whom has seen the executant 
sign oraffix bis mark to the instrument, 
or has seen some other person sign the 
instrument in the presence and by the 
direction of the executant, or has received | 
from the executant a personal acknowledg- 
ment of his signature or mark, or of the 
signature of such other person, and 
each of whom ; has signed the instrument 
in the presence of the executant; but it 
shall not benecessary that more than one 
of such witnesses shall have been 
present at thesame time, and no particular 
form of attestation shall be necessary.’ 

As doubts arose whether this provision 
applied to documents executed prior to 
this enactment a further Amendment 
Act X of 1927 was enacted which gave a- 
retrospective effect to this definition of 
attestation. 

In the present case it is true that only 
one witness Nabibux actually witnessed 
the execution. of the _mortgage-deed by 
the mortgagor. Awd the ‘question arises 
whether on that account the mortgage- 
deed is invalid by virtue of s. 59 of the 
Transfer of Property. Act. There is an en- 
dorsement on the: document made by the 


Nn f = ~ 


918 
Sub-Registràr that the parties including 
the mortgagor who were present before 
him and were duly identified acknow- 

 ledged having executed the ` document. 
In the ease of Radha Mohan Dutt v. 
Nripendra Nath Nandi (1) it has been 
held bya Bench of the Calcutta High 
Oourt that. in these, circumstances the 
document must be held to have been 
properly attested —that in.view of the de- 
finition of the word ‘attested’ in the 
Amendment Act XXVII of 1926 to which a 
retrospective effect has been given by 
Act X of 1927 the Sub-Registrar before 
whom the executant admitted execution 
of the deed is a good attesting witness— 


that by Act X of 1927 the definition of. 


the word “attested” ‘in the Amendment 
Act XXVII of 1926 has been made applicable 
to transactions (however ancient they 
may- be) that took place before the amend- 
ment and to which the Transfer of Pro- 
party Actis applicable—and that the Courts 
will take judicial notice of the endorse- 
ment by ‘the Sub-Registrar. -Following 
. this decision I would hold that the 


mortgage-deed (Ex. 8) is a validly executed 


mortgage. ! 

Mr. Kikla raised another point regard- 
ing interest which he considered excessive 
.not only because the rate of 18 per cent. 


was avery high rate but also because the . 


six monthly rests which had been adopted 
“by the mortgagees rendered the total in- 
tarest exorbitant. But I find that each of 
the mortgage-deeds executed between the 
parties specifically provides for a rate of 18 
per .cent. and for-six monthly rests and 
nothing has been urged by Mr. Kikla which 
would justify the Court in interfering with 
the express agreement between the parties. 
I accordingly record findings on the issues 
in Suit No. 398 of 1922 as follows:— | 
1, In the affirmative. 5 
2: In the affirmative. 
3. In the affirmative. 
4. In the affirmative. 
5. It was the joint property of Rahimt- 
ulla Khan and the heirs of Abdulla Khan. 
6. 24th December 1919. 
7. Not necesgary. 
8. Not necessary. z P 
= 9. They are liable to the extent, of their 
interest in the property. — aft 
10, Does not arise. : E 
11. Does not arise. 
. 12..]n the affirmative. — 
(1) 31 QW; N. clx (notes), 
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13. The amount due on mortgage (Ex. 8) 

atthe date of receipt of purchase money 

should be calculated | and given to Pragji 


Kalla and Umiashanker in equal shares 
and the balance, if any, should be paid 


to Kalla Gella towards his mortgage 
(Ex. 6). M l 
14. No relief. 


15. In the affirmative. 

16. Does not arise. 

17. Usual preliminary mortgage decree 
with à direction that the balance remain- 
ing from Rs. :30,000 after paying 
Umiashanker and Kalla Gella under the 
mortgage (Ex.8) should be appropriated 
towards the mortgage and a preliminary 
decree also to follow for the balance and 
costs. Liberty to plaintiff to apply for - 
personal decree against defendant No. l 
(a) and against the estate of Abdulla Khan 
and Rahimtulla Khan. 

P. B. A. Decree accordingly. 





- SIND JUDICIAL COMMIS- 
SIONER'S COURT. : 
ORIGINAL Oivi Suit No. 262 or 1927. 
October 20, 1927. 
Present; —Mr. Aston, A. J. O. 
NARAINDAS & Co.— PLAINTIFFS 
versus i 

CHANDIRAM & Co.—DEPENDANTS. 
Jurisdiction—Suit on hundi—Endorsement, whether 
part of cause of action— Cause of action, meaning of— 
Suit on hundi or im the alternative for compensation, 
maintainability of—Civil Procedure Code (Act Vfof ` 
1908), s. 20, O. XXXVII—Negotiable Instruments. 
Act (XXVI of 1881), ss. 82, 117 (e). UE 
A suit based on a hundi can be instituted in 8 
Court within whose jurisdiction. there was. an 
endorsement of the hundi and payment of the amount . 
thereof to the endorsee after dishonour. [p. 219, col. - 


Roghoonath Musser v. Gobindnarain (1), Sobra- 
monian .Chetty v. Maung Po Tha (2), Mangamma v. 
Sathiraju (3), Read v. Brown (4) and Official Receiver 
v. Naraindas Lotaram (5), relied upon. | 

A suit claiming in the alternative on the contract 
contained in a negotiable instrument or "for com- 
pensation under ss. 32 and 117 (c) ofthe Negotiable 
Instruments Act can be maintained, and such a suit 
can be instituted under the summary procedure pro- 
.vided by O. XXXVII of the Code of Civil: Proce- 
dure. [p. 219, col. 2.] ewe 

~ “Cause of action" includes all the facts, which the — 


plaintiff has to prove to sustain his action, imfact ' 


everything which, if not proved, will give the: :de-. 
fendant the right to judgment. '[p. 219, col. 1.] ~ - 
Read v. Brown (4), relied upon: i n 
p Srikishendas H. Lulla, for the Plaint- 
1118. 0 
- Mr. Kimatrai Bhojraj, for the Defend- 


ants. 
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ORDER.—By consent the question of 
jurisdiction has first been considered by 
the Court. Issue No. 10is “Has this Court 
jurisdiction to try the suit?” 

In support of his contention that the 
Court has jurisdiction Mr. Lulla relies 
on two facts, viz., that Messrs. Naraindas 
and Co, Karachi, whose partners are 
the same as the partners of Naraindas 
and Co,in Lahore, in whose favour the 
hundi was drawn by thedefendants negotiat- 
ed the hundi at Karachi with the Punjab 
National Bank and, secondly, that Messrs. 
Naraindas and Oo., after dishonour paid 
the Punjab National Bankin Karachi the 
amount of the hundi. i 

Mr. Lulla bas cited Roghoonath Misser 
v. Gobindnarain (1) to show that an en- 
dorsement on a hundi alone within the 
jurisdiction will suffice to give the Court 


jurisdiction. Sobramonian Chetty v. Maung - 


Po Tha (2)is to the same effect and so 
too Mangamma v. Sathirajw (3) which, is 
a decision of the Madras High Court. Mr. 
Lulla has also relied on Read v. Brown 
(4) in whichit was held that the words 
“cause of action” include all the facts 
which the plaintiff has to prove to sustain 
his action, in fact, everything which if 
not proved, will give the defendant the 
right to judgment and he has drawn my 
attention to a ruling of this Court in 
Oficial Receiver v. Naraindas Lotaram (5) 
where this Court held that the mere fact 
that the defendant had been adjudicated 
insolvent within the jurisdiction of the 
Court would give that Court jurisdiction 
to try a suit relating to a debt incurred 
outside the jurisdiction between parties 
residing outside the jurisdietion. In the 
present case the evidence clearly shows, 
in my opinion, that Messrs, Naraindas and 
Co. who have the same partners in 
Karachias in Lahore and whose Lahore 
branch is financed by the Karachi branch 
which is the head brauch negotiated the 
hundi in suit in Karachi with the Punjab 
. National Bank. The Bank credited the 
current account of thefirm with the amount 
- of the hundi less interest and commis- 
‘sion. Subsequently, after the dishonour 
of the hundi in Rawalpindi, the Punjab 

(1) 22 C. 451; 11 Ind Dec. (n. s.) 301. 

(9) 11 Ind. Cas. 851; 4 Bur. L. T. 183. 

Pt 37 Ind. Cas. 681; 31M.L J. 816; 5 L. W. 246. 

4) (1889) 22 Q. B. D. 128; 58 L. J. Q. B. 120; 60 L. 
T. 250; 37 W. R. 131. 

(5) 89 Ind. Cas. 493; 20 S. L. R. 209; A. I. R. 1926 
Sind 31, 
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National Bank debited Messrs. Narain- 


das and Co., in Karachi with the amount. 


of the hund Under s.32 ofthe Negoti- 
able Instruments Act in default of pay- 
ment on maturity the maker or acceptor is 
bound to compensate any party to the 
note or bill forany loss or damage sus- 
tained by him and caused by such default, 
Under s. 117 of the same Act an indorser, 
who being liable, has paid the amount 


“due on the Bill of Exchange, is entitled 


to the amount so paid with interest at 
six per cent. per annum from the date of 


payment until tender or realization to- 


gether with all expenses caused by the 
dishonour and payment. < 

In the present case Messrs. .Naraindas 
and Oo. had originally endorsed the 
hundi in blank when they negotiated it, 
and the Punjab National Bank after 
debiting the current account of Messrs. 
Naraindas and-Co., (who at the time had a 


Sufficient sum, to their credit to pay the 


amount debited), returned the dishonoured 
hundi to the plaintiffs. It seems to me 
that the plaintiffs could, had they chosen, 
have availed themselves of the provisions 


of s. 78 read with s. 82, cl. (c) of the 


Negotiable Instruments Act and sued the 
defendant on the hundi, which had not 
been honoured. But this-did not, in my 
opinion, prevent them from availing them- 
selves of their right to sue for compensa- 
tion under s. 32 and unders. 117, cl. (c) 
and I am not aware of any objection to 
theirhaving sued in the alternative on 


the contract contained in the negotiable | 


instrument and for compensation, and to ` 


have brought this suit under the Summary 
Ohapter. It was believed at one time that 
the Summary Chapter was only applicable 
to the simplest form of suits on negoti- 


able, instruments but the later amendment . 


was introduced in order to -remove this 
impression. < Ta a 

Taking all the circumstances into con- 
sideration, it. seems to me clear that a 
part of the cause of action arose within the 
jurisdiction of this Court, since, the “hundi 
was endorsed within the jurisdiction, and 
payment was made aftere default to the 
Punjab National Bank within the jurisdic- 
tion andthe issue must, in my opinion; be 
answered in the affirmative and I ‘hold 


accordingly. 
Plaintiffs to have costs of this issue. 
P. B. A. -Qrdér accordingly, 
A. N, A, ME 


Li 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
"ORIGINAL OrviL JURISDICTION MISCELLANEOUS 
Oasg No. 253 or 1926. 

: 7 March 29, 1927. 

Present :—Mr. Rupchand Bilaram, A. J.C. 

Messes. DONALD GRAHAM & Co.— 

RESPONDENTS I 
7ersus 
Mussrs, BASANTRAM JHINGAN— 

RESPONDENTS Il, — — . 
Arbitration Act (IX of 1899), s. 19—Sutt disputing 
factum or validity of contract—Reference relating to 
payment of loss during pendency of sutt, if competent 

— Notice regarding appointment of arbitrator issued 
in new name of one of the parties to reference—EHe- 
ference and award in old name, validity of. — 

' The institution.of a suit by one of the parties to a 
contract for sale of goods disputing the factum or 
validity of the contract does not bar disputes re- 
garding payment of the loss which has accrued on 
re-sale of the goods being referred to arbitration 
under the submission clause of the contract, nor is it 
a bar to the arbitrators proceeding with the reference, 
the matters referred tothe arbitrators not being the 
gama as those forming the subject-matter of the 
action; and itis not necessary to obtain an order 
staying such suit before proceeding with the arbitra- 
tion. [p. 220, col. 2; p. 221, col. 1. 7 
- Jai Narain-Babulal v. Narain Das-Jani Mal (1) 
and Monro v. Bognor Urban Council (2), relied upon. 

' Where a contract was entered into inthe name of 
a party and since then there was a mere. change in 
that name and the notice calling upon the opposite 
party to appoint his arbitrator was given in the new 
nama but the reference and the award were in the 
old name in which the contract was made : | 

Held, that this did not invalidate the award, 
especially as the party receiving the notice was not 
misled on account of the change of name. [p. 221, col. 

2.] 


Mr. Tolasing Khushalsing, for Re- 
gpondents I. ME 
. Mr. Javhermal Vilaitrat, for Respondents 


II,- 


ORDER,—This is an application by one 
Baiantram Jhingan, proprietor of respond- 
ents IL to have the award obtained by re- 
spondents I against respondents II set 
aside. ` | 

. The first and the main ground urged on 
his behalf is that respondents l1--could 
not go to arbitration during the pendency 
ofasuit filed by him in the Multan - Court 
in respect of the same goods unless that 
guit was stayed., | MP 
` Tn order to appreciate fully the nature of 
thi» objection, itis neSessary to refer to the 
facts leading up to the disputes between 
the parties. 

i; appears that on December 7, 1923, 
respondents II signed two. contracts in 
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favour of respondents I for purchase of 
35 cases mulls Nos. 595 and 594 Exs. D & E 
of February to April 1924 shipments. On 
arrival they took delivery of 21 cases but 
not of the remaining fourteén cases. On 
receiving a notice from respondents `I 
that they would proceed to sell the fourteen 
cases and enforce payment of the loss re- 
sulting therefrom by arbitration in terms 
of the submission clause contained in the’ 
contracts, the applicant forestalled respond- 
ents I by instituting a suit in the Sub- 
Civil Court, Multan, for a declaration that 
the alleged contracts were mere offers which 
were not binding on him and had been 
cancelled by him and that the respondents 
I had noright to sell the goods on his 
account. He asked fora perpetual injunction 
restraining respondents II from auction- 
ing the goods at his risk. In the plaint 
respondents J were described as Graham 
Trading Co., Ltd.;which isthe namein which 
respondents I are at present carrying on 
their business having formed themselves 
into a Limited Compary. It is not clear 
from the recordif atemporary injunction 
was issued to the respondents I restrain- 
ing them from selling the goods at the risk 
of the respondents II or that it was 
served before the esale. Respondents -I 
have sold the goods. They, however, 
refrained from going to arbitration for a 
while and applied to the Multaa Court for 
stay of the suit under s..19 of the Indian 
Arbitration Act. Being subsequently advis- 
ed that the Multan suit was no bar to their 
going to arbitration, they called upon re- 
spondents II to nominate their arbitrator 
and on their failure to do so proceeded, in 
accordance with the submission clause, to 
appoint both the arbitrators and obtained 
an ex parte award whichis being objected 
to. 

Now, this is not the first caseofits kind 
that has been filed in the Punjab Courts 
by up-country merchants who buy goods 
from Karachi firms. E 


The point now in issue is covered by 
the decision ofthe Punjab High Court in. 
Jai Narain Babulal v. Narain Das Jani 
Mal (1) where, on the construction of a, 
submission clause identically the same as” 
the present one, it was held that the institu- 
tion of a suit dsputing the factum or 
validity of the contract containing the sub- 


D 69 Ind. Cas. 585; 3 Lah, 296; A. J. R. 1922 Lah, 
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mission clause was no bar to the arbitrators 
proceeding with the reference, the matters: 
referred to the arbitrators not being the 
same as those which are the subject-matter 
of the action, and that there is, therefore, 
no encroachment by the arbitrators upon 
the jurisdiction of the Court. Reliance was 
placed on the case of Monro v. Bognor Urban 
Council (2) which distinguishes the earlier 
case of Doleman v. Ossett Corporation (3). 
lt was, therefore, in no way obligatory for 
- respondents- I to await the disposal of 
their application under s. 19 ofthe Arbitra- 
tion Act before proceeding to arbitration. 
It was open to the applicant to go to arbitra- 
tion without prejudiee to his rights under 
the suit. If he refused to go to arbitra- 
tion, he did so at his risk. I hold that 
the pendency of the suit as framed by the 
applicant was no bar to the reference and 
award. 

The second objection pressed on behalf 
of the applicant is that statedin para. 6 
of his application, which is as follows:— 

“That the agreement to refer (ie., the 
submission clause) and the ‘actual reference 
to arbitration’ are not between the same 
parties, hence neither thereference nor the 
award are binding on this respondent”. 
“Now, it -appears that at the time when 


the two contracts were made, respondents: 


I carried on business in the name of 
Messrs. Donald, Graham & Co. After the 
goods arrived, they changed their name into 
“Messrs. Graham's Trading Oo., Ltd.” The 
whole of the correspondence as to non- 
delivery of the goods was, therefore, carried 
on by the Manager of respondents II 
in the name of Graham Trading Oo., but 
when the reference was being signed, the 
Manager very rightly signed it in the name 
of Messrs. Donald, Graham & Oo., and the 
award has also been made in the same 
name. It would, therefore, appear that 
the contracts containing the submission 
clause, the reference to arbitration and 
the award are all between the same con- 
tracting parties, namely, Donald, Graham 
&-Co. on the one hand, and Basant Ram 
or Basant Ram’s firm on the other. The 
objection as raised in para. 6, therefore, 
fails, Mr. Javhermal has attempted to 


argue that as the correspondence was 


(2) (1915) 3 K. B. 167; 84 L. J. K. B. 1091; 112 L T. 
9 S. J. 34 


069; 79 J. P. 286; 13 L. G. R -431; 59 S. J. 348. 
(3) (1912) 3 K. B. 257; 81 L, J. K. B. 1092; 167 L. T. 
pS; 70 J, P. 457; 19 L. G. R, 915, 
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carried on in the name of Graham Trad- 
ing Oo., Ltd., the reference and the award 
should also have been. made in that name. 
I am afraid I cannot allow him to blow hot: 
and cold in this manner or to urge 
grounds-which were not stated in his 
objections at the proper time. Apart from 
this, I have dealt with a similar point in: 
Jurisdiction Miscellaneous Case No. 120. 
of 1926 (Messrs. The Graham Trading Co, 
v. Messrs. Bantoksing Rughbirsing). 
where I have shown that the identity 
of the two firms, namely, Messrs. Donald,. 
Graham & Co., and Graham Trading Oo., 
Ltd., is the same, and as observed by me 
in that case, before the applicant could 
succeed to have the reference set aside he 
should prove that he was misled inany 
way by the notice calling upon him to- 
appoint an arbitrator, having been signed | 
inthe name of Messrs.Graham Trading 
Co., Ltd.,and that he would have appoint- 
ed his own arbitrator if the notice had 
been sent to him in the old firm name. 
Notonly has the applicant not ventured 
into the witness-box to give any evidence 
on that point, but he has himself filed a 
suit in the new name treating the two 
firms as identical. 

Mr. Javhermal has given up all other. 
objections. 

I, therefore, reject the application of, 
Basant Ram .Jhingan with costs. The 
award to stand filed, and the order granting 
stay of execution tostand discharged. 

P. B. A. 


A, N, A. Award to stand filed, 





SIND JUDICIAL COMMIS- - 
SIONER’S COURT. : 
MISCELLANEOUS JUDICIAL APPLIOsTION No. | 
527 OF 1922, - 
November 18, 1926. 
Present :—Mr. D'Souza, A. J. C. 7 
RAJMAL TRILOKCHAND-—APPLIOANT . 
versus i 
Firm or ISHERDAS-KISHENCHAND 
. —NON- APPLICANT, 

Partnership—Joint Hindu f amily— Partnership 
conducted by one co-parcener—Ail co-parceners, whe- 
ther partners—Contract Act (IX of 1872), s. 289—-: 
Signing plaints and other documents as managing 
proprietor, whether proof of partnership. 

The co-parceners of a jaint Hindu family are not 
necessarily partners in a firm of which one of the 
co-parceners is interested merely because they are co- 
parceners. They cannot be held to be partners unless 
there is evidence to show that they agreed to combine 
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their property, labour or skill and share the profits or 
losses of the concern. [p. 222, col. 1.] 

` Vadilal Lullubhai v. Shah Khushal Dalpatram (1), 
Sawanmal Pinanmal v. Pinanmal Danmal (2) an 
Trustees of the firm of Motharam Dowlatram v. 
Pahlajrai Gopaldas (3), referred to. 

The fact that a person filed suits in the name of the 
firm and signed process sheets in its name as manag- 
ing proprietor does not-necessarily lead to the inference 
. that he is a partner inasmuch as sven salaried managers 
ina firm often conduct legal proceedings and sign 
documents for the firm in their own names signing as 
managing proprietors. [p. 222, col. 2; p. 223, col. 1.] 

Mr. Tahilram Maniram, for the Appli- 


cant, 


Mr. Fatehchand’ Asudamal, for the Non- 


Applicant. < l 

ORDER.-—This is an application under 
O. XXI, r. 50, Civil Procedure Code, for 
leave to execute an award decree obtained 
by the plaintiffs against Isherdas, Behari- 
lal and Gulzarilal, sons of one Uttamchand, 
. onthe ground that they were partners 
in the Firm of Isherdas-Kishenchand. 

The application is resisted by the op- 
ponents on the ground that they had no 
interest in the partnership business and 
that the real partners in the Firm of 
Isherdas-Kishenchand were their father 
Uttamchand and one Kishenchand. 


It appears that. Uttamchand had three 


sons: the present opponents. It is undis- 
puted that Uttamchand himself was a part- 
ner with Kishenchand in the firm against 
whom the award decree was obtained. The 
question here is whether Uttamchand's 
sons are liable under the decree as being 
members of the firm. i 

The allegation of.the plaintiffs is: that 
the opponents were co-partners with Ut- 
tamchand inan undivided Hindu family. 
This is denied on behalf of the opponents 
who contend that Uttamchand had divided 
the interest from his sons as‘early as 12 
years ago. Beitasit may, the rule of the 
law is well settled that the co-parceners of 
& joint Hindu family are not necessarily 
partners in afirm in which one of the co- 
parceners is interested merely because they 
are co-parceners. Itis necessary to show 
that the co-parceners alleged to be partners 
agreed to combine their property, labour 
and skil and share the profits or losses 
in the concern as required by s. 239, Indian 
Ocntract Act. Itis unnecessary to quote 


authorities for this proposition: which i8 


well settled. I, need only refer to Vadilal 
Lullubhai v. Shah Khushal : Dalpatram (1) 
and two rulings of this Court, Sawanmal 


- 


(1) 27 B, 157; 4 Bom, L, R, 968, 


~ 


-@ partnership with 


e 
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Pinanmal v. Pinanmal Danmal (2) and' 
Trustees of tthe firm of Motharam Dowlat- 
ram v. Pahlajrai Gopaldas (3). ; 

The plaintiffs in this case state that the 
three sons of Uttamchand agreed to form ` 
their father in the 
manner suggested. The learned Pleader 
for ithe;plaintiffs points to the fact that 
the firm traded undér the name and 


“style of Isherdas-Kishenchand . as indi- , 
cating that the sons of Uttamchand must 


have had interest in the firm. He also 
points to the fact that Isherdas sued in the ` 
name ofthe fiim as managing proprietor 
thereof in the plaints Ex, 6 and Ex. 12, 
and. signed the process sheets Exs. 7 and 
8, as managing proprieter of the firm as 
convincing proofs that Isherdas not only 
held himself out io be & managing pro- 
prietor, but was actually one of the proprie- 
tors of the firm. . : 
The learned Pleader further argues that 
it was not till July, 1925, after the death 
of Uitamehand, that the idea suggested 
itself to- the opponents to disclaim liability 
on the ground of their not being partners. 
in the firm, and with this aim in view 
they concocted the partnership deed Ex. 
13 and allowed the suit, the plaint of which 
is Ex. 6,to be dismissed on that ground 
as would appear írom.the judgment Ex. 


It- is, however, not accurate to say that 
the opponents kept this plea up their sleeve 
till July, 1925, because we find that in the 
objections, Ex. 10 filed by Isherdas on 17th 
March, 1925, showing cause why.execution. 
should not proceed against him. Isherdas 
expressly says that the decree has been 
passed, not against him, but against the 
Firm of Isherdas-Kishenchand, and that 
he was not the manager of the Firm of 
Isherdas-Kishenchand nor was any sum- 
mons issued: to him, nor had he received 
any summons nor was he served. The 
theory advanced by the learned Pleader, 
that the plea was invented after the death 
of Uttamchand and. the partnership deed 
Ex. 13, fabricated in support. of this plea, 
seems to me to be too elaborate involving | 
the putting together a considerable mass 
of perjured evidence to be readily accept- , 
ed. The fact that Isherdas filed suits in 


. the name of the Firm of Isherdas-Kishen- 


chand and signed process sheets also in thé 


(29S. L.R.14 - | 
(3) 80 Ind, Cas. 141; A, I, R, 1925 Sind, 189, 
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name of the firm would not necessarily lead 
to the inference that he was a partner. Itis 
well-known that the salaried managers 
in afirm not infrequently conduct legal 
proceedings and sign documents in Court 
in their own names going to the extent 
of describing themselves as managing 
proprietors. But this misdeseription would 
not be sufficient to fasten upon them the 
character of the partners. 

The burden of proof toshow that the 
opponents in this ease were partners in the 
Firm of Isherdas-Kishenchand lies upon 


the plaintiffs. I do not think that that bur- _ pending suit require a Oourt-fee 


den has been sufficiently discharged. 

But I do not see how the plaintiffs would 
be adversely affected by my finding that 
the opponents are not shown to be part- 
ners; admittedly Uttamchand was one 
of the partners and his estate in the hands 
of his sons, the opponents, would be liable 
for his debts. 

The present application must be dis- 
missed against opponents Nos.1lto3. No 
order as to costs. ij 


ALN, A, Application dismissed, 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit Revision APPLICATION No, 149 or 1925. 
September 29, 1927.. 
Present :—Mr, Percival, J. O., 
and Mr. Rupchand Bilaram, A. J. C. 
ADAMALI—Appticant 


versus 


ABDULALI AND ANOTHER— OPPONENTS, 

Civil Procedure Code (Act V of 1908), s. 149, Sch. IT, 
paras. 3, 17, 20—Court Fees Act (VII of 1870), ss. 6, 
19, Sch. II, Art. 1 (b)—Limitation Act (LX of 1908), 
Sch. I, Art. 158—Rules of the Court of the Judicial 
Commissioner of Sind, Ch. VI, r. ð —Reference in 
pending suit—Award—Objection in writing—Court- 
fee—Hxpiry of len days prescribed by Limitation Act 
— Court-fee, whether can be received thereafter. 

Written objections to an award passed on a refer- 
ence made through the Court ina pending suit must 
bear the Court-fee prescribed under Art. 1 (b) of 
Sch. II of the Oourt Fees Act. (p. 223, col 2.] 

(The practice to the contrary prevalent in the 
Court of the Judieial Commissioner of Sind dis- 
approved). 

Gopalji Kallianjt v. Chhaganlal Vithalji (1), dis- 
tinguished. 

Under the provisions of s. 149 of the Civil 
. Procedure Code, the Court can receive Court-fee 
stamp required to be affixed to an application to set 
aside an award, even after the expiry of the ten days 
~ prescribed by Art. 158 of Sch. l of thé Limitation 
pict, [p. 224, col, 2.) 
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Application to revise an order of the 
Judge of the Small Causes Court, Karachi, 
dated the 10th September, 1925, in Suit No. 
1198 of 1924. i 

Mr. Pahlajsing B. Advani, for the Appli- 
cant. 

Messrs. Javhermal Vilaitrai and Sant- 
das Idanmal, for the Opponents. 

JUDGMENT.—Two points have been 
raised in this case; first that the learned 
Judge of the Court of Small Causes, 
Karachi, was in errorin holding that the 
written objections to an award made ina 
Stamp 
of eight-annas under Art. 1 (b) of Sch. IL of 
the Court Fees Act and secondly, that he 
was in error in refusing to grant an exten- 
sion of time to supply the necessary Court- 
fee in the particular circumstances of this 
case. < 

In support of the first point consider- 
able reliance has been placed on the uni- 
form practice ofthis Court extending to 
several years according to which no Court- 


fee has been insisted upon in similar cases, -. 


It has been strenuously argued that though 
cl. (16) of Sch, II of the Code of Civil Pro- 
cedure requires that the party objecting to 
an award shall make an application to the 
Oourt in that behalf such application may 
be oral. In this connection our attention 
has bsen invited to els. (1), (17) and (20) of 
the same Schedule which expressly provide 


for applications referred to therein being - 


made in writing andit is argued that a 
party who reduces to writing his objec- 
tions in support ofan oral application which 
is permissible under cl. 


Court-fee. Reference has also been made 
to the case of Gopalji Kallianji v, Chhagan- 
lal Vithalji (1). 

We have given our careful consideration 
to all these arguments and are of the opin- 
ion thatthe practice of this Court cannot 
be supported. e 

Section 6 of the Court Fees Act is impera- 
tive. It requires that in all Courts ex- 
cept in the High Courts in the exereise of 
their original jurisdietion and in the Pre- 


sidetcy Small Oauses Court no document. 
of any ofthe kinds specified as chargeable: 


in the First and Second Schedules to that 
Act shall be filed, exhibited or recorded 
or shall be received or fumished by any 
publie officer unlesg in respect of such 
document there be paid a fee of an amount 


(1) 63 Ind, Cas, 929; 45 B, 1071; 23 Bom, L, R, 614, 


b 


l (16) should not.. 
be penalised by being made to pay a. 


ak . ' A 


$94 ^ ^. 7 
not less than that indicated by either of 


‘tha said Schedules asthe proper fee for such 


document. ; 

Written objeetions to an award are in- 
dubitably a document filed in Oourt. 
Such a document is nothing more or no- 
thing lessthan an application to the Court 
to get aside the award on certain specified 
‘grounds, It, therefore, falls within the 


. purview of Art. 1 (b) of the Second Schedule 
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of the Court Fees Act and, prima facie, it 
cannot be filed or exhibited or made use 
of in any manner unless the prescribed fee 
of eight annas is paid on it. 

The question whether an application to 
get aside an award may be made orally or 
not, therefore, hardly arises. Where an 
application is not madeorally but in writ- 
be stamped. Ib clearly does 


ing it must 


' not fall within the exceptions provided 


‘a pending suit but 


by 8.19 of the ©Qourt Fees Act which, 
inter alia, exempt a written statement in 
make no mention 
whatsoever of written objections to an 


award, The argument that the objector 


‘should not be: penalised for doing the. 


work ofthe Court loses allits force when 
it is borne in mind that in the first place 


the Legislature has considered it necessary | 


to exempt written statements filed in lieu 
of oral defences stated to the Court but 
has made no similar exception in the case of 
written objections to an award. In the 
next place a person objecting to an award 
is allowed ten days’ time to apply for setting 
it aside. Heisatliberty to make his ap- 
plication on any day he likes provided he 
does it within the time allowed. Ifhis suit 
is not fixed for hearing on the day on which 
he wishes to apply, he cannot do so unless 


he.puts in his application in writing and 


in thatevent he must necessarily apply the 
requisite stamp. It would also appear that 
the rules of the Court permit oral applica- 
tions being made only in certain formal 
matters. Rule 5 of Chap. VI reads as follows: 
-« Motions may be made orally only in 
matters of routiné or, indulgence or in 
matters wholly within the discretion of the 
Judge or. Judges either in civil or criminal 
matters.” - 
An application to set aside an award 
is hardly a matter which would fall 
within the purview of this rule. Before an 


award can be set asife the opposite side 


` - must be served with a notice of the applica- 


tion. ‘Stich applications must, 
necessarily be in writing, 


Y 
4 


therefore, 


r ~ 
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has no bearing to the point in issue. 


san 
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The case of Gopalji Kallianji v, Chhagan- ^. .- 
lal Vithalji (1) cited by thelearned Pleader 
That 
case turns on the question as to the form - 
in which an application for setting aside an : 


award should ba made. ‘It is t» be noticed 
that that case was pending.on the Original. 


. Bideof the High Court and an affidavit had © 


baen filed within the time allowed diselos-: 
ing the objections to the award: .. The point. 
argued was whether any fürther applica- ; 
tion was necessary, As the suit was pend: ` 
ing on the Origiual Side of the High Oourt 
s. 6 of the Court Fees Act had no applica- `` 
tion. The question what Court-fee, if any, 
should have been affixed on the affidavit | ` 
under the rales of the High Court was. 
neither raised nor decided. For the above ' 
reasons we are of opinion that the decision : 
of the learned Judge below though con- | 
trary to the practice prevailing in this- 
Court was right and should bé maintained. . 
and that the practice of this Oourt‘which is; 


cot in accordance with law should be dis-' 


continued forthwith. 

On the second question we think, how- 
ever, that the learned Judge below was in 
error, He seems to have laboured under 
the impression ‘that he had no power to 
extend the time for supplying the necessary 
Oourt.fee stamp after the expiry of ten. 
days contemplated by Art. 158 of the Limi- 
tation Act., In this he was clearly mis- 
taken. Section 149 of the Code oi Civil 
Procedure expressly empowers the Court to ^ 
receive at any stage of the proceedings the 
whole or any part of Court-fee payable on 
any document presented to the Court and 
declares that on payment of the requisite 
fee the document in -question shall have the 
same force and ` effect as if such .fee had: 
been paid in the first instance. In the pre-, 
gent ease not only was there no definite order. 
by the Oourt requiring. the applicant to’. 
supply the necessary Court-fee or.to supply: 
it within -a fixed time but the applicant was- 
clearly misled by the practice of this Court. 
in not complying with the order, if any, in: 
that behalf. ——-. - xL NU. B 

In the circumstances we allow this appli; 


. cation and order that the necessary Gourt- 


etp > 
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PRIV Y COUNCIL. 
APPEAL FROM THE OCatcurra HicH CoünT. 
; May 27, 1927. ; 
Present:—V iscount Sumner, Lord Atkinson 
. and Lord Carson. 
M. A. SASSOON AND Sons LIMITED— 
DsFENDANTS—APPELLANTS 
| versus i 
THe INTERNATIONAL BANKING 
CORPORATION—P taintiFrFrs— 


RESPONDENTS. l 

Banker and customer—Bills of Exchange—Sale of 
goods by shipment—Arrangement by purchaser with 
Bank for confirmed credit —Documents forwarded by 
vendor to another Bank for discounting—Duty of 
discounting Bank—Delivery of Bills of Lading to pur- 
` ehaser—Dishonour of Bills of Exchange at maturity 
—Hüghis of discounting Bank against vendor— 
Forwarding of draft D/A, meaning and effect of— 
Contracts—Construction of printed contracts—Principal 
and agent—Ambiguous direction— Reasonable inter- 
pretation—Agent's liability. 

‘Messrs. Sassoon and Co. entered into a contract 
with Messrs. Knowles and Oo. for the sale of 25 
bales of gunnies by certain shipments. After the 
first purchase and sale had been concluded Messrs. 
Knowles and Co. entered into an agreement with 
the Eastern Bank by which the latter undertook to 
make advances against negotiable bills drawn by 
Messrs. Sassoon and Co. on Messrs. Knowles and 
Co. provided the Bills of Lading were presented to 
the’ Bank in complete sets. The Bank further agreed 
with ‘Messrs. Sassoon and Co. to give confirmed 
credit. Messrs. Sassoon and Co, made a contract 
with the International Banking Corporation for the 
discounting of approved Bills of Exchange drawn at 
three months’ sight D/A (delivery against accept- 
ance). pursuance of this agreement: Messrs. 
Sassoon and Co. forwarded to the Banking Corpora- 


tion drafts drawn by them on Messrs. Knowles and. 


Co. against shipment with the shipping documents 
and the letter of advice of confirmed credit from the 
. Eastern Bank, with a requisition for discounting 
the drafisand passing the amounts to their credit. 
The drafts were presented for acceptance to Messrs. 
Knowles and Co. and the documents of title were 
‘handed over to -them on 
Knowles and Co. ‘became bankrupts and the bills 
were dishonoured at maturity. International Bank- 
ing Corporation sued Messrs. Sassoon and Co. as 
drawers for the amounts covered by the bills. The 
latter contended that in view of the confirmed credit 


from the: Eastern Bank, the Banking Corporation - 


. ought to have delivered the Bills of Lading to the 
Bank and not to Messrs. Knowles and Qo, that 
owing to the misdelivery of the documents they 
(Messrs. Sassoon and Oo.) were deprived of their 
right to proceed against the Eastern Bank and that 
consequently they were not liable to the 
national Banking Corporation: \ 

Held, (1) that as discounters the primary duty of 
the International Banking Corporation, both to 
Messrs. Sassoon and Co. and to themselves was so 
to present the drafts for acceptance as either to get 
them accepted or to get them dishonoured for lack 
of acceptance and that the Bank was entitled and 
- bound to follow this instruction; [p. 231, col. LJ 

(2) that as ihe drafts were for the acceptance of 
Messrs. Knowles and Oo., D/A, the Bank was entitled 

to deliver the Bills of Lading te them on acceptance i 


, 288, col. 1 
PU 18 


acceptance. ^ Messrs.’ 


Inter. . 


Ni 
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(3) that the primary liability of Messrs. Sassoon and 
Co., tothe’ Banking Corporation as drawers was not 
in any way discharged by the conduct of the latter 


` and that the plaintiff was, consequently entitled to 
recover the amounts due under the bills; [p. 233, col. 
E! 


"In're A gra and Masterman's Bank (8), distinguish- 

ed, 

.- Where a person gives an incomplete and ambiguous 

direction the party directed cannot be blamed if he 
reasonably interprets and acts upon it. [p. 231, col. 
2 


| Ireland v. Livingston (T), referred to. — 
It is settled law that the effect of ‘deleting words 
in a printed form of mercantile contract is the same 


as if the words had never formed part of the print at . 


all. -|p. 228, col. 2 | : 


Appeal against the judgment of the High 
Court of Calcutta (Justice Sir Ewart 
Greaves, Kr., and Justice Sir George Claus 


" Rankin, Kr), dated the 11th February, 


1926. 
Messrs. A. Merriman, K. C. and Jd, 
Nissim, for the Appellants, 
Sir H. Cunliffe, K. C., and Mr. M. R 
Jardine, for the Respondents, 


JUDGMENT. 

Viscount Sumner.—The appel- 
lants in this ease were sued in the High 
Court at Caleutta, as drawers of four Bills 
of Exchange, by thé respondents, who dis- 
counted them, the bills having been dis- 
honoured at maturity by the acceptors, 
Messrs. George Knowles and Company, 
Limited, of London. The decision went 
against. them- both at the trial and on 
appeal, butthe High Court granted their 
certificate forleave to appeal to His Majesty 
in Council. E 


The appellants are export merchants in ' 


Calcutta, and on the 9th August, 1923, they 
offered two drafts for discount to the 
respondents, who are bankers there, Two 
others for the same amounts were sent on 
the 6th September. The second transac: 
tion was a mere fransaction of course, 
. following on the first. ; | 


. The documents were put ‘before Mr, 
Thompson, the respondent's Manager, and 
on his approval of them the drafts were 
discounted, In addition to the two drafts, 
there were a Bill of Lading for 25 bales 
of gunnies to'be delivered at Dundee and 
an invoice and mills’ specification relating. 
to them. ` By arrangement, an ‘insurance 
policy was to be and was” produced in 
England and it need not be further rea 
‘ferred to. There was, further, .a letter of 
advice, dated the 18th. June, 1923, from the 


~“ 
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Eastern Bank, Caleutta, to Messrs. Sassoon 
‘and Oompary, and a memorandum from 


Messrs. Sassoon and Company, containing ` 


‘their request for discount, the amount to be 
passed to their credit. 
This memorandum showed a conversion 
ofthe amounts of the two drafts, viz., 
£696 10s, into rupees at ls. 44&d.,as per 
Messrs. T. S. Apcar and Company's con- 
tract, dated the llth May, 1923, being the 
amountfor which credit was asked. The 
drafts were thus described: “For our3 
M/st. D/A drafts 2048 and 2048A on 
Messrs. George Knowles and Company, 
Limited, London,” and they bore the 
words “value received for 25 bales gunnies 
shipped per ss, ‘Malancha’ to Dundee 
drawn under L/Agreement No. 237, dated 
the 80th May, 1923, signed with the Eastern 
Bank, Limited, London, at per advice 
dated the 18th June, 1923," but, except as 
showing the existence of some relevant 
agreement, with particulars to identify it 
and connect it with this particular trans- 
action, these’ words do not carry the 
present case any further, The Bill of 
Lading for twenty-five bales of gunnies 
shipped by J.S. Ezra made the goods de- 
liverable to order, and was dated the 
2nd August, and the invoice, dated the 
8th August, was ‚an invoice of goods by 
Messrs. Sassoon and Company: for account 
of + Messrs. George Knowles and Oom- 


pany, Limited, for the net amount of. 


£696-10s." - 

Although in the evidence nothing was 
specially disclosed as to the relations of 
Messrs: Sassoon and Company and Messrs, 
Knowles and Oompany, the transaction, so 
far, was of the most ordinary type. The 
contract with’ Messrs, Apcar had been 
made by that firm as exchange brokers 
between Messrs. Sassoon and Company and 
the International Banking Corporation. 
Messrs. Sassocn and Company, having 
sold the gunnies forward to Messrs. George 
Knowles and Company, wished to protect 
themselves against fluctuations in sterling 
exchange before theshipping date arrived. 
Accordingly, they at once made a contract, 
by which they became entitled to discount 
for their approved drafts later on at the 
rate current onthe day of the contract 
itself. They were, in a word, content with 
their profit onthe sale, and had no mind to 
speculate in exchange as well. 

On examining the documents put before 


-him , Mr, Thompson apprehended the.nature - 


kamad 
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of the transaction above stated quite as 
ful as was necessary, though Messrs. 
Knowles and Company and the terins of 
their purchase contract were unknown to 
him. Messrs. Apear's exchange contract 
was for "approved -Bills of Exchange drawn 
at 3M/St. D/A on London at the exchange 
of 1s. 433;d. per rupee,” with certain options 


‘for shorter or longer terms at rates frac- 


tionallp higher or lower as specitied, and 
the letter of advice from the Eastern 
Bank, Calcutta, sufficed, even if Messrs. 
Sassoon and Company's name had not 
done so, to secure his approval of the drafts 
on behalfof the respondent Bank, Accord-. 
ingly, Mr. Thompson passed on the ship- 
ping documents to be examined by his 
shipping department and, being found in 
order, they were sent with the discounted 
drafts to London to be dealt with there. 
The form in which the International Bank- 
ing Corporation instructed their London 
correspondents was, of course, a domestic 
matter and gave the appellantsno further 
rights. The obligations arising out of the 
discounting of the drafts under the 
circumstances of this case were obligations 
which, as: between these parties, arose in 
Calcutta. As the letter of advice required, 
the amount and date of this discount 
transaction were endorsed on it, and 
stamped with the respondent Bank's name. 
Messrs. Sassoon and Company got credit 
for their Rs, 10,326-7-9. On the other hand 
the respondents’ correspondents in London, 
duly tollowing -out their instructions, 
presented the drafts for acceptance to 
Messrs. Knowles and Company on the 
98th August, and acceptance being duly 
given, handed over.the documents to them. 
Unfortunately, the acceptances were all 
dishonoured at maturity, inthe case of ihe 
first two atthe beginning of December. 
The events relating to the other two 
drafts sued on were in_ all respecis 
similar, and do not requireto be further 
mentioned. 

On the face of the bill transaction, the 
respondents were entitled to recourse 
against Messrs. Sassoon and Company. 
By their pleadings, the latter contended 
that pursuant to Messrs. Apcar’s exchange 
contract, the International Banking Cor- 
poration purchased the drafts and no 
longer hàd the right of recourse against 
the drawers, that would, prima facie, have 
belonged to the holder for value; that in 
view of the existence of a confirmed credit 


\ 
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of which the International Banking Oor- 
poration had notice, they ought to have 
delivered the Bille of Lading tothe Eastern 
Bank, Limited, in London, and not to 
Messrs. George Knowles and Company; 
that the appellants being precluded by 
this misdelivery from recovering the 
priceof the gunnies from the Eastern 
Bank, were accordingly discharged from 
their liability on the bills to the respond- 
ents, and, in the alternative, that, if the 
_Tespondents’ liability for this misdelivery 
sounded in damages only, the amount of 
such damage ‘was the same as the amounts 
of the bills, and could be set off soas to 
extinguish any liability onthe bills. No 
custom of merchants or bankers as to 
confirmed credits in” connection with 
documentary bills or ‘otherwise was 
pleaded, proved, or relied on. At their 
Lordships’ bar the appellants’ Counsel did 
not insist on the contention that ‘the 
mere negotiation of the drafts pursuant 
to the exchange brokers’ contract was 
in itself an out-and-out purchase of 
them by the Banking Corporation without 
recourse to the drawers in any event, and 
the question whether the remedy was 
by way of set off or only of counter 
claim for damages wasnot debated before 
them, ; 

The conclusion of the trial Judge that 
the transaction disclosed nothing to relieve 
the drawers from their liability was 
affirmed by the High Court, the learned 
Judges holding that the question really 
turned on the documents, and that what- 
evér assumptions might be made in favour 
of Mesers. Sassoon and Company as regards 
their transaction with Messrs. Knowles 
and Company, the description which they 
gave of the drafts, unaccompanied by any 
: explanation limiting the effect of D/A 
asa description, entitled the International 
Banking Corporation to surrender the 


Bille of Lading to the acceptors on getting 
their acceptance, as they did. i 
The facts are as follows. Messrs. 


Knowles and Company became known to 
Messrs. Sassoon and Company às early as 
September, 1922, and, after some corres- 
- pondenee,& dzontract was concluded bet- 
ween them on the Ilth May, 1923, for 
twenty-five bales of gunniesper month, 


to beshipped from July to September. . 


So far as the evidence' shows Messrs. 
Knowles and Oompany were then in 
yeasonably. good credit, nor does it appear 
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that their insolvency was suspected until 
the time when they dishonoured their 
first acceptances. They were throughout 
personally unknown to the "International 
Banking Corporation. : 


The terms on which Messrs. Knowles 
and Company from the first proposed to 
deal and ultimately did deal with Messrs, 


‘Sassoon and Company ‘included the follow- 


ing:—-the priee was c.i.f. U.K., and reim- 
bursement was to be by drafts at ninety 
days' sight against eonfirmed credit, to be 
opened in the sellers’ favour upon the con- 
clusion of each contract. After the first 
purchase and sale had been conclud- 
ed, the Eastern Bank in London wrote 
to its branch in Calcutta on the 31st May, 
1923, enclosing copies of letters of agree- 
ment with that Bank signed by Messrs. 
George Knowles and Company on the pre- 
vious day and described as being "in favour 
of Messrs. Sassoon and Company 
available to be presented at three months’ 
sight against full shipping documents." 
While this letter was in the post Messrs. 
Sassoon and Company cabled to Messrs, 
Knowles and Company on the 5th June, 
“Referring to your letters of credit, they 
must be confirmed irrevocably.” There- 
upon, on the 19th June, the Eastern Bank 
in London cabled’ to its Calcutta branch 
that the letters of agreement signed by 
Messrs. Knowles and Company, of which 
copies had been forwarded, were “now con- 
firmed credit.” The communication itself, 
which had obviously been made.by Messrs. 
Knowles and Company to the Eastern Bank 
in London between the 5th and 19th June, 
is not in evidence, but Messrs. Knowles 
and Company's letter of agreement address- 
ed to the Eastern Bank in London, and 
dated the 30th May, is endorsed by some 
one in.peneil, "Made confirmed credit, 15th 
June, 1923." It is sufficient to quote from 
it the following:— ; | 


“We hereby authorise and request -yon ` 


and your agents in Oalcutta to give banking 
facilities and accommodation... against 
and/or negotiate on or before 15th October, 
1923, any... bills. . . not exceeding three 
months after sight and drawn on us by or 
endorsed by Messrs. A.. Sassoon and Song, 
Limited, and ... we hereby agree duly to 
accept any such b$ll or bills for any sum 


‘op sums not exceeding in the aggregate 


£2,080 and to pay the amounts of such bill 
or billa at maturity. | | 
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“The drawers and/or endorsers and/or the 
holders of such bill or bills will hand over, 
but merely by way of collateral security, to 
you Bills of Ladingfor merchandise ... and 
we agree that, in case you consider it neces- 


sary, you shall be at liberty to sell . .anyof 


the said merchandise ,. 


n . and apply the net 
proceeds .. 


, towards payment of the said 


-bill or bills. . . . 


“It is further agreed that the granting of 
the said facilities and accommodation and/or 
the negotiation of any bill or bills above 
referred to shall be optional, and that this 
agreement cannot be either revoked or al- 


tered in any way except in writing with the 


express consent of your Bank... ." 
Orthis document, which appears to have 
been headed “Agreement from London 
No. 2 (with recourse)," no copy was sent to 
Messrs. Sassoon and Company, though a 


copy was sent to the Eastern Bank's Cal- 


cutta Branch. On the 18th June, however, 
the Oalcutta Branch sent to Messrs. 
Sassoon and Company a letter of advice, of 


which the following parts are specially 
, material :— 


“We beg to inform you that an advice 
has reached us from our London office of 


‘etter of agreement, No. 237, signed by G. 
: Knowles and Company, Limited, authoris- 
'ingus to negotiate a billor bills drawn by 


you on George Knowles and Company... . 
“We are informed that Bills of Lading 
for merchandise, together with the relative 


- invoices and policies... will be handed to us. 
: Such Bills of Lading should be presented to 
- us in complete sets, made out ‘to order, 
' blank endorsed and marked by the shipping 
. Company ' freight Pal. e s 


* We have pleasure in informing you, that 


“we are prepared atour option as usual to 


make advances against and/or negotiate any 
bill or bills drawn in compliance with the 
terms of this letter." 


_ This letter of advice was on a printed 
form, and after the above words “of this 
letter,” the form proceeded as follows :— 
C “it being understood that thisis not a 
confirmed Bank credit, and you are in no 
way released from the ordinary liability of 
drawers." 

These last words from “it being "to “of 
drawers," were deleted, and after the signa- 


"ture of the Eastern Bank of Calcutta there 


followed two additions, viz, :— 
. “ Please note that this authority is a COn- 
fxnzed credit, | 
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“ When offering drafts for negotiation 
under this authority, it is imperative that 
this letter be produced to enable the nego- 
tiating Bank to note payments on the back 
hereof." - 

On these documents the following obser- 
vations arise. (1) [t was apparently part 
ofthe appellants’ argument that the dele- 
tion of the words in the form “‘ you are in no 
way released from the ordinary liability of 
drawers" in combination with ‘the added 
words, “ thisauthority is a confirmed cre- 
dit,” imports that" you are in some way 
release from that liability." Their Lord- 
shipscannot accept this. There is a good 
deal of authority, now old, about the effect 
of deleting words in a printed form of mer- 
cantile contract, which if is not now neces- 
sary to cite, but they take it to be settled, 
in such a case as this, thatthe effect is the 
same as if the deleted words had never 
formed part of the print at all, The words 
expressly added of course, remain to be 
construed. 

(2) The letter of agreement, signed by 
Messrs. Knowles and Company, contains 
only the authority given and the promise 
made by that firm to the Eastern Bank, 
Limited. So far as the record goes 
it is not shown how Messrs. Knowles and 
Company and the Bank arranged that the 
Bills of Lading should reach the latter in 
case thedrafts were discounted elsewhere, 
norisany actual agreement disclosed by 
which Messrs. Knowles and Company under- 
took to accept drafts presented by other par- 
ties, though no Bills of Lading were tender- 
ed. Thegeneral effect of the Bank'sunder- 
taking and liability may be easily surmised, | 
but their precise terms must have been a 
matter of express arrangement between 
these two parties, and the actual undertak- 
ing of the Eastern Bank in London, which 
almost certainly was in writing, was not 
disclosed. 

(3) What the Caleutta Branch of the 
Eastern Bank conveyed to Messrs, Sassoon 
and Company in theirletter of advice, which 
was all the information that the latter had 
about the terms of the agreement between 
Messrs. Knowles and Company and the 
Eastern Bank in London, was confined, ex- 
cept for the second addition above set out, 
to transactions, in which Messrs. Sassoon 
and Company would send drafts, with docu- 
ments attached, to the Eastern Bank in 
Oaleutta for discount, and would then hand 
over to the Bank drafts and shipping docu- 
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ments against payment or credit of the 
relative sum in rupees. Thence forward the 
discounting Bank would hold both drafts 
and Bills of Lading and, in accordance with 
Messrs. Knowles and Oompany’s letter of 
agreement, could look after itself. 

(4) Itis contended that in spite of the 
words “ when offering drafts for negotiation 
under this authority,’ which authorise 
negotiations to the Hastérn Bank alone, the 


succeeding words “to enablethe negotiat- 


ing Bank," convey that the authority ad- 
vised in the letter of advice extends to 
transactions with other negotiating Banks, 
and should not be construed as merely 
meaning “ to enable us when we negotiate 
the drafts . . . ." Even if this be so 
(aud it is a very summary way of converting 
the terms of a discount offer by one Bank 
into and undertaking applicable to actual 
discounts by any other Bank), i& does not 
follow that, if a third party Bank negotiates, 
allthe undertakings and all the dealings 
referred to in this letter of advice will be 
or ean be made applicable forthwith to such 
a substituted transaction. 

Ifthe drafts had bsen offered for discount 
to the Eastern Bank,in Calcutta, or if, by 
arrangement between Messrs. Knowles and 
Company and the Eastern Bank, the drafts 
of Messrs. Sassoon and Company had been 
drawn on the latter [Chartered Bank of 
India, Australia & China v. Macfayden (1), 
Scott v. Barclays Bank Ltd. (2)), the transac- 
tion would have been oneofa normal £y pe, 
which has often been explained and illust- 
ratad in the decided cases, andit would have 
completely met allthe mercantile necessities 
which such a transaction has basen devised 
to meet [Guaranty Trust Co. of New York 
v. Hannay & Co. (8)]. exespt the possibii- 
ity that the rate of exchange might 
have moved against Messrs. Sassoon and 
Company between the llth May and the 
9th August, The negotiation of the drafts 
with the International Banking Corporation 
under the circumstances above detailed is 
as far as reported cases go, a novelty. It is 
here thatthe difficulty of this case begins. 
In the ease of Chandanmull Benganey 
v. National Bank of India, Lid. (4) some of 


(1) (1895) 64 L. J. Q. B. 367; 15 R. 333; 72 L. T. 428; 
43 W. R. 397. 

(2) (1923) 2 K. B. 1; 92 L. J. K. B. 772; 129 L. T. 
108: 28 Com. Cas. 253; 67 S. J. 456; 39 T. L R. 198. 

(3) (1918) 2 K. B. 623 at p. 660; 87 L. J. K. D. 1223; 
119 L. T. 321; 23 Com Cas. 399; 31 T. L. R. 427. 

(4) 79 Ind. Cas. 757; 51 OC.43; A. I. R. 1924 Cal, 
922, 
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the drafts mentioned were dealt with in thé 
same way and undersimilar circumstances, 
but nothing in the decision throwa any 
light on the legal consequences, wich this 
peculiarity may involve. 

According to the evidence on both sides, 
however, thers was nothing extraordinary, 
still less irregular, in offering drafts, fortifi- 
ed with the letter of advice of the Eastern 
Bauk's confirmed credit, to be discounted 
by another Bank such as the International 
Banking Corporation. Mr. Young, ‘an 
official of the Eastern Bank in London, said 
that the postscript to the letter of advice 
meant that the negotiating Bank might bs 
the Eastern Bank or any other Bank, andin 
this he was not apparently speaking merely 
of his own view of the wording of the 
postscript but of banking practice general- 
ly, for the plaintiffs’ Manager, Mr. Thomp- 
son, said frankly that, although the letter 
of advice “asked for the documents to go to 
the Eastern Bank, Limited, Calcutta,” it 
was “quite customary for other Banks to 
negotiate drafts under credits belonging to 
other Banks," and, in fact, "likelier than 
otherwise." He said, further, that there 
was no partieular difficulty about his send- 
ing the drafts and documents to the Eas- 
tern Bank for presentation to Messrs. 
George Knowles and Company, and that 
with different shippers he would have done 
so, batin this case he thought that the 
credit arrangement had been superseded 
by Messrs. Sassoon and Oompany, that for 
some reason they were deviating from the 
credit by sending in the billsfor discount 
D/A, that they wanted to allow (sic) these as 
documents against acceptance, and that he 
was willing on the strength of their names 
to discount the drafts on those terms, z., 
D/A. Under the terms of the letter of ad- 
vice, he would have handed the documents 
to the Eastern Bank and not to Mesars. 
Knowles and Company, but he thought this 
credit arrangement had been superseded. 

Of this evidence the appellants’ Counsel 
have made much, as they were fully en- 
titled to do, and their Lordships think it 
right to consider the main question in 
the case on the footing of these answers, as 
both the Courts in Calcutta appear to have 
done. They accordingly put aside, certain 
contentions advanced by the respondents as 
follows. Neither the letter of agreement nor 
the letter of advice nor any document, which 
relates to them, makes them in terms 
“irrevocable,” the term “confirmed” alone 


$30 
being used, yet both words were stipulated 
for by Messrs. Sassoon and Üompany on the 
9th June, 1923. According to Mr. Thomp- 
son, the appearance of both wordson the 
credit document is an indispensable for- 
mality. It is not easy to see in what respect 
either word or both of them together would 
carry the. matter further than-the word 
"contract," used in its strict sense, would 


: have done, for apparently a confirmed credit 


18 Something, formerly provisional, and now 
turned into something definite by way of 
promise, and the word "irrevocable" simply 
closes the door on any option: or locus 
penitentie, and makes the agreement defi- 
nite and binding—in other words, creates 
a true contract, which will either be 
performed or be broken. The trial, however, 
proceeded on the footing that the credit 
given in favour of Messrs, Sassoon and 
Company and referred toin the letter of 
advice, wasin all essentials what Messrs. 
Sassoon and Company had bargained for, 
and at their Lordships’ bar it was too late 
to argue the contrary. So, too, without 
actually holding that the words added to 
the letter of advice, which refer to “the 
negotiating Bank,” mean that the credit and 
the advice are in law available tothe full to 
any Bank other than the Eastern Bank of 
Calcutta, which may-discount thedrafts men- 
tioned therein, their Lordships will discuss 
the present case on the footing of the view 
taken by Mr. Thompson himself, that such 
was their meaning to the minds of business 
men. 

_As the present case is one of first impres- 
slon, two . general observations may be 
useful. So long as trade is proceeding in 
its ordinary course without violent fluctua- 
tions in prices, and so long as all parties 
concerned are in good credit, Banks, whose 
business it is to facilitate trade, can and no 
doubt do by voluntary arrangements amon 
themselves smooth out small difficulties 
and ignore informalities, when no serious 
consequences are likely to result. When, 
however, a Court of Law is for the first time 
called upon to fix legal liability, by declar- 
ing what the intentions of the parties must 
be taken to have been, it becomes necessary 
to consider how gn unrufiled and unques- 
tioned business would work out, if dificul- 
ties were to arise such? as would at each 
step bring out the riska to be run and the 
responsibilities to be borne by one or other 
of the respective parties. Suppose a fall 
in the price of gunnies, which made it 
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important for the buyers to avail themselves 
of any legal ground open to them for re- 
fusing to take up the goods.or to mest the 
bills; suppose a financial crisis, which for - 
the time being seriously involved the re- 
putation of the Bank which had granted. 
the confirmed credit; in either case suppose 
a discounting house, ignorant, as here, 
alike of the exact terms of. the purchase 
contract and ofthe agreement for the con- 
firmed eredit; how is the discouning house 
to know whether it can safely give up the 
Bills of Lading to the London Bank on the 
one hand or whether, on the other, it can 
reckon on acceptance of the drafts only 
when it has the Bills of Lading available to 
be handed to the drawee against acceptance? 
It is to be remembered that, common as it is 
for the grant of the credit to be made on 
the terms that the grantors are to be secur- 
ed by possession ofthe Bills of Lading, 
other forms of security are sometimes used, 
the choice ofthe form depending on the 
relations between the two parties concern- 
ed and the solvency of the importing 
firm [see, for example, the terms of 
the credit in Kronprinsessan Margareta (5) 
and in Prehn v. Royal Bank of Liverpool 16), | 
The legal rule must be one which will fit 
and make sense of the transaction equally 
under fair-weather conditions and. under 
foul. 

Take again the practical- side of the 
matter. There are many business situations 
where an offer is made, in which it is hardly 
possible to ask questions or to go behind 
the documentary materials put forward by 
the proposer. Underwriting a slip is one; 
discounting a trade draft is another. Mr. 
Thompson, from the dccuments before him, 
had to judge whether he would approve or 
disapprove, whether he would risk taking 
the documents or risk letting the business . 
go past him. To ask questions, even if there 
had been any one at hand to answer, might - 
have betrayed either ignorance of his own 
business or à desire to know too much about 
his customers’, The exchange memorandum 
told him quite plainly that the drafts were 
D/A, which meant “document against 
acceptance.” Here was an instruction as to 
the use he was to make of Messrs, Sassoon 
and Company's documents of title. True, 
it did not say who was to present the docu- 

(5) (1921) 1 A. C. 486; 90 L. J.P. 145; 3P. Cas. 803; 
124 L, T. 609; 37 T. L. R. 199. d 

(6) (1870) 5 Ex. 92; 39 L. J. Ex. 41; 21 L. T. 836; 18. 
W. R. 463, A EE 
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ments to the acceptor, but it was evident 
that, if the letter of advise was right in 
saying that the Eastern Bank was to have 
and keep the Bills of Lading, the documents 
could not be handed by the respondents to 
Messrs. Knowles and Company against 
acceptance at all. As discounters, their first 
‘duty, both to Messrs. Sassoon and Company. 
and to themselves, was so to present the. 
drafts for acceptance, as either to get them 
accepted or to gat them dishonoured for 
lack of acceptance. In their Lordships’ 
view, theraspondent Bank was entitled and 
bound to follow this instruction. In face of 
It, there Gould beno question of sucha , 
misdealing with the drawers’ rights by way ` 
of security as would afford any answer to 
their action. l 
Two answers have been attempted in 
argument, The first is that the drafts were 
tendered as D/A drafts only to comply with 
the terms of Messrs. Apears exchange 
contract, which fixed a standard rate for 
D/A drafts and options for drafts on other 
terms, varying from the standard by fixed 
fractions. Itis said that all Messrs. Sassoon 
and Oompany wanted was to gat the rupee 
exchanged at Is, 43-4. -There is, however, 
some confusion in this. Messra. Sassoon and 
Company wished to get this rate of exchange, 
and had to claim it under their contract by 
presenting drafts of sucha description as 
that rate attached to, but the drafts were 
still described as D/A drafts, and, whatever 
the object which was immediately 
view, D/A drafts they actually were. That 
these letters meant “documents against ` 
acceptance" was common ground, and 
accordingly some clear reason has to be 
shown for saying that, in the circumstances | 
of this case, they nevertheless meant 
documents against the  Hastern Bank's 
apeptance, which, in fact, they had not 
undertaken to give, or: documents to the 
Eastern Bank against Messre. Knowles and 
Company's acceptance of the draft, if they 
should be willing togiveit without receiving 
the documents. Mr. Moise Sassoon actually 
answered the question, “Can you explain 
way D/A was put 10 the memo? by saying, 
"Baeause the documents were deliverable 
to, and for acceptance ofthe Eastern Bank." 
This was an impossible: construction, 
Equally so is the contention that D/A isa 
direction merely as to the time when the 
shipping documents are to be surrendered 
aud not as to the person who is to receive 
them. BEvidenceas to the meaning of D/A 


in .eredit. 


231. 
as a term of art might possibly have goné 
as far as this, but, as the case stands D/A: 
on this view would be an incomplete and, ` 
ambiguous direction and the party direeted 
cannot be blamed if it was reasonably. 
interpreted and acted on [Ireland v. 
Livingston (7).] Yn any case, it assumes that 


‘the discounting Bank is tointerfere radically 


with what is prima facie the right of the: 
accepting consignee on what may be a mere . 
surmise. The drafts were for acceptance of 
Messrs. Knowles and Company, and ifthe: 
documents; that ia, the shipping documents, 
were deliverable tothe Eastern Bank, then, 
as far ag the International Banking Corpora- 
tion was concerned, these acceptors would 
not get any documents in exchange for their 
acceptance. It hardly appears that on either: 
side there had been much’ consideration of 
the rights and obligations arising out: of. 
this use of the letter of advise as applicable: 
to a negotiation with the International. 
Banking Corporation. l 
Accordingly, a second and much morein-: 
geniousanswer was given to their Lordships.. 
On the faith oftheconfirmed credit, for which 
they had stipulated, Messrs. Sassoon and 
Company proceeded to put the shipmerit. 
in train to come into the hands of those who 
might be interested in it in London.. This 
was done by placing the documents in the 
hands -of the International Banking. Corpo- 
ration in Oalcutta, with notice that the 
transaction was backed by a confirmed 
After this the credit could not be ' 
revoked by the Eastern Bank. -Merely to . 
hand to a banker adraft styled D/A and a 
corresponding letter of credit must be 
deemed in law to tell him that the Bills of 
Lading areto be handed to the issuer of the 
letter of credit and not to the acceptor of 
the draft, and his remedy isto decline to: 
discount, however approved the bill may 
-be as a bill, if he does not like these terms: © 
It is true that Messrs. Sassoon and Com- 
pany did not bring the terms of the credit. 
to the Corporation’s notice, nor did they 
know them’themselves, but this does not 
matter. They put the Corporation in the - 


position of being able to. sue the Eastern 


Bank in London on the eredit in accordance 

with the principle of In re Agra & 

Masterman’s Bank (8) and “on inquiry it 
à 9 


- (T) (1872) 5 H. L. 395; 41 D. J. Q. B. 201; 27 L. T. 


(8) (1867) 2 Ch: A. 391; 38 L. J, Oh. 222; 16 L. T. 
169.15 W.R. 4M. - . . $ 
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would be ascertained, as business experience 
would have led the Oorporation to 
anticipate, that the condition ‘precedent to 
the Hastern Bank’s obligation to give effect 
to the credit was the delivery of the Bills of 
Lading to them. All was really plain sailing. 
It only the Bills of Lading were given up to 
the Eastern Bank, somehow or other' the 
drafts would be met either by Messrs, 
Knowles and Company, if they accepted 


and paid without getting the consignment . 


or the documents which represented 
it, or by the Eastern Bank, if they did 
not. The delivery of the Bills of Lading 
to the Eastern Bank in London, it was said, 
became matter of'nontraet between the ap- 
pellants and the respondents, as the. result 
of the discounting transaction, so that the 
latter's recourse against the former was 
suspended and became ineffectual unless and 
until the Eastern Bank made default. In 
effect, the respondent Bank was provision- 
ally substituted for Messrs. Sassoon and 
Company as sureties for the acceptors on the 
Bills, though this substituted suretyship 
would itself be defeasible in case of any 
wrongful failure to pay on the part of the 
Eastern Bank. 

This argument was properly and indeed 
indispensably reinforced by the principles, 
which apply when a surety has secured hia 
secondary liability by placing in the prin- 
cipal creditors’ hands security which belongs 
to himself in the first instance. Here 
Messrs. Sassoon and Company, having ship- 


. ped the gunnies under such a form of Bill of 


Lading as reserved the jus disponendi to 
themselves until the documents were deliver- 
ed with their authority to the buyers for 
bhe purpose of paasing the property, placed 
these instruments, representing the goods 
while afloat, in the Banking .Oorporation's 
hands, as collateral security giving them a 
special property in the goods, but remain- 
ing available generally for the protection 
of the sureties to whom they belonged. 
They also placed within the reach and con- 
trol of the principal creditors another and 
still more important security, the commer- 
cial pivot of the whole transaction, namely, 


‘the confirmed credit of the Eastern Bank, 


and to this precisely the same rules applied 
as to the Bills df Lading. If the Banking 
Corporation entered dnto the transaction 
with notice of the existence of a confirmed 
credit of an, ordinary banking character 
without knowing its exact terms, that was 
their own affair, They took the risk ‘of itg 


being such that they could comply with 
them Ifforany reason they failed so to 
deal with the Bills of Lading 23 to secure Lo 
the drawers recourse to the confirmed credit, 
then, pro tanto, the drawers would be dis- 
charged. Between In re Agra & Master- 
man's Bank (8) on the one hand and Polak 
v. Everett (9) on the other, the discounting 
Bank would be quite able to look after them-. 
selves, l 

. Their Lordships are unable to give effect 
to these contentions. The principle of the | 
decision cited is one applicable between the 
discounting Bank and the Bank whicb, 
having established the credit in favour of the 
acceptor, gives notice urbi et orbi of its will- 
ingness to abide by the operation of the 
credit through the machinery of drafts dis- 
counted before acceptance. If the respond- 
ents discounted the drafts on the faith of 
the invitation (if any) contained in the letter 
of advice, In re Agra & Masterman's Bank 
case (8) entitled them, if they chose to do so, 
tosue on the credit’ agreed by the Eastern 
Bank with Messrs, Knowles and Company 
as if they had been parties to it from the 
beginning. Ifthey had not discounted on 
the faith of that invitation, the principle 
would not apply, and Mr. Thompson said 
clearly in-effect, what Messrs. Sassoon and 
Oompany can neither complain of nor 
deny, that for him the name of 
Sassoon and Company was good enough in 
this case, and the confirmed credit was ac- 
cordingly superfluous. Apart from tbis, 
however, the principle wòuld only confer a 
right of action on the International Bank- 
ing Oorporation against the Eastern Bank, 


if they chose-tg exercise it, but it would not 


impose on them a duty’ towards Messrs. 
Sassoon and Company, so as to modify the 
ordinary right of recourse at all events or 
in any event. It is a matter between the 
respondent Corporation and the Eastern 
Bank, not between Messrs. Sassoon and 
Company and the respondent Corporation. 

On the other hand, they think that the 
letters D/A are a complete answer to the 
part of the argument, which rests on the 
obligation of the principal creditor not to 
waste the surety's security. If the creditor 
complies with the surety’s instructions, 
there can be no further responsibility. The 
whole gist of the complaint, as far as the 
confirmed credit is concerned, is that by not 
handing the Bills of Lading to the Eastern 


(9) (1876) 1 Q. B. D. 669; 48 Ia J. Q. B. 218; 35 L. 
T, 350; 24 W. R. 689, 
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Bank the respondents failed to satisfy the 
conditions precedent to their liability and 
so nullified the confirmed credit. The ap- 
pellants’ description of the drafts as D/A 
drafts destroys the validity of this com- 
plaint. Messrs, Sassoon and Company in- 
structed the respondents to surrender the 
documents to the acceptors against. their 
acceptance, and this was done. Again, if 
the obligation of the principal creditor not 
to deal unreasonably or imprudently with 
the securities is relied on, the result is the 
All the information given to the 
respondents by the drawers of the drafts, 


who, after all, had made their own bargain - 


with the acceptors, pointed to the quite 


normal intention of giving the buyer ofthe : 


gunnies control of the goods on the faith of 
his acceptance to the drafts. This was 
prima facie the intention, in fact, so far as 
the information given indicated. If the 
confirmed eredit modified this, it was not 
for the discounting Bank to make guesses 
or to run risks, but for the drawers to say 
what their wishes were. Their Lordships 


cannot say that the conduct of the Inter-- 


national Banking Corporation was unreason- 
able under the circumstances. 


No doubt, as soon as Messrs. Sassoon and . 


Company had got a rupee credit for their 
sterling drafts at ls. 4d., they thought as 
a matter of business that they had done 
with the transaction, and it may be dis- 
appointing to merchant shippers to find 
that it nevertheless remained at their risk, 
It may be also true that, when the Calcutta 
Banks fell into a course of business, which 
may be called’ a good-natured convenience 
to merchants ora far-sighted development 
of legitimate business exactly as you please, 
it would have been better to have intimat- 
ed to the trade, that the Banks. were not 


undertaking all the burdens of shippers’. 


transactions, however they might turn out, 
but this is not the present issue. How 
proof of a custom of bankers and merchants, 
applicable to these particular facte, would 
have affected the decision is a matter on 
which it is not permissible to speculate. It 
may also be that the case was not as com- 
pletely presented at the trial as merchants 
generally might have desired, but with this 
their Lordships cannot deal. The appel- 
-lants are not in a position to show that, 
-when they discounted these drafts, they 
bargained that the transaction should be 
‘without recourse, and in order to qualify 
their direction, given by the letters D/A, and 
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to limit the respondents’ prima facie right 
of recourse against themselves, they must 


-show some contract with them to that 


effect, or some breach of contract or of duty 
on their part, which would have that effect. 
in law.. No authority has been produced 
which enables them to do so, and their Lord- 
ships cannot say that any legal principle 
leads to that conclusion. They will accord- 
ingly humbly advise His Majesty that this 
appeal should be dismissed with costs. 
^. N. A, Appeal dismissed. 
Solicitors for the Appellants:— Messrs. 
T. L Wilson & Co. ec 
Solicitors for the Respondents:—Messrs. 
Sanderson, Lee & Co, : ' 


PRIVY COUNCIL. 
APPEAL FROM THE SuPREuME Court or THE 
Straits SETTLEMENTS (SINGAPORE). 
November 28,1927. > ` 
Present:—Lord Chancellor, Lord Buck- 
master, Lord Carson, Lord Darling and 
Lord Warrington of Clyffe. 
SIME, DARBY AND Company LiMITED— 
DEFENDANTS—APPELLANTS . 
. — Versus i 
Tag OFFICIAL ASSIGNEE OF THE | 
EsrATE or LEE PANG SENG (a BANKKUPT) 


. —PLaINTIFF—RESPOND&NT. A 
Presidency Towns Insolvency Act (III of 1909), s. 56 
—Provincial Insolvency Act (V of 1920) s. 54— 
Singapore Bankruptcy Ordinance, s. 51 (1)—Fraudu- 
lent pref erence—" With a view to prefer" —Question of 
fact—Dominant motive of debtor—Onus ‘of proof— 
Transfer to avert criminal prosecution for breach of 

trust. 

The question whether a transfer by a debtor is to be 
deemed fraudulent'and void as against the Official 
Assignee in the bankruptcy depends on the answer 
to be given to the question, was the transfer made 
‘with a view of giving a preference over the other 
creditors’? [p. 234, col. 1.] 

The question to be determined-is one of fact, 
namely, was the dominant motive actuating ‘the 
debtor in making the transfer a desire to prefer the 
particular creditor or was it ofa different character? 
As the solution of this question involves an enquiry 
into the state of a man's mind, and as it must very 
seldom bethe case that there is direct evidence on 
the point, the decision generally depends on the 
inference properly to be dra®n from the circum- 
stances attending the ee as established by the 
evidence. [p. 2.4, cols. 1 & 2.] 

Where the proper inference to draw' from the facts 
is that the dominant motive actuating the debtor 
was that, in making the transfer, to his creditor, he 
(the debtor) was only doing what he felt himself 


~ 


-' 


. became due from his own money. 
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bound or compelled-to do, and where it must have 
appeared to him thatthe alternative to handing over 
wasa prosecution for criminal breach of trust, the 
oase isnot one of fraudulent preference within the 
Statute. [p. 237, col. 1.] 

_ When the Official Assignee in the bankruptcy seeks 
to establish that a transfer by the debtor is void as 
a fraudulent preference, the onus of proof is on the 


assignees to show that the caseis within the Statute. . 


[p. 234, col. 2.] ; 

When all the circumstances have been ascertained 
Bo far as the parties have thought fit to ascertain 
them, discussion on the question of onus becomes 
immaterial and the decision must be come to on the 
whole .of the circumstances so ascertained, and the 
question of onus only becomes important if the cir- 
cumstances are so ambiguous that a satisfactory 
ore is impossible without resort to it. "p. 234, 
eol. 2. | a 

Judgment of Lord Dunedin in Robins v, National 
Trust Co. (1), referred to. 


Appeal from a judgment of the Supreme 
Court of Singapore in its appellate juris- 
diction, dated the 10th January, 1927, re- 
versing that of the same Court on: its 
Original Side (Deane, J.), dated the 18th 


August, 1926. 
"D JUDGMENT. 

Lerd Warrington of Clyffe.—On 
the 10th June, 1925, Lee Pang Seng, the 
assignee of whose estate is the respondent 
to this appeal, transferred to the appellants, 
to whom he was largely indebted, a quanti- 
ty of rubber as security for their debt. He 
was then unable to pay his debts as they 
He was 
adjudged bankrupt on a petition presented 
within three months after the. date of 
makingthe transfer. The question in this 


appeal is whether the transfer is to be- 


‘deemed fraudulent and void as against the 
‘Official Assignee in the bankruptcy. 

' In. Singapore the matter is regulated by 
s.51 (1) of the Bankruptcy Ordinance, 
which is identical with the provision on 
the seme subjectin the English Bankruptcy 

“Act. ji » 

The result depends on the answer to 
be given to the question was the transfer 
to tha appellants made “with a view of 
givirg them a preference over the other 

' creditors”? 

Thare is no doubt about the law; this has 
longzsince been settled as regards the effect 
ofthe English Statute, and itis common 


. ground that the same principles are ap- 


< plicable to the Ordinancein Singapore, . 
Ths question to be determined is oneof 


~ fact, was the .dominanb motive -actuating 
, the debtor in making the transfer a desire 


to prefer the particulur creditor or wasit 


of a different character? As the solution 


f 
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of this question involves an enquiry into 
the state- of a. man's mind, and as it must 
very seldom be -the case that there is 
direct evidence on the. point, the decision 
generally depends on the inference properly 
to be drawn from the cireumstances attend- 
ing the transfer as established by the 
evidence.. ac: 

A word or two must be-said on the. 
onus of proof. In their Lordships’ opinion, 
the onus is on the assignee—he has to show 
that the case is within the Statute. A good 
deal was said in argument as to the shift- 
ing of the onus at particular points in 
the development of the case, but when : 
all the circumstances have been ascer- 
tained so far as the parties have thought 
fit to ascertain them, discussion on this 
point becomes immaterial and the decision 
must be come to on the whole of the 
circumstances so ascertained, and the 
question of onus only becomes import- 
ant if the circumstances are so ambiguous 
that a satisfactory conclusion is impossible 
without resort to it. [See the judgment - 
delivered by Lord Dunedin in Robins v. 
National Trust Co. (1)]. p E 

The actionin which the present appeal - 
arises was brought by the respondent 
against the appellants forthe purpose of 


- recovering the goods the subject of the - | 


transfer. It was tried by Deane, J., in the : 
Supreme Court of, Singapore, who on 
the 18th August, 1926, gave judgment for 
the appellants with costs. On the 10th 
January, 1927, this judgment was: reversed 
in the Supreme Court in its appellate 
jurisdiction by a majority, Sir James 
Murison, ©. J., dissenting.  ' 

At the trial the following facts were 
established to the satisfaction of the learn- 
ed Judge. A E 

The appellants are a Company carrying 
on business as merchants at Singapore, . 
Mr. John Middleton Sime being Chairman 
of the Board of Directors. They have a` 
high reputation amongst the members of — 
the commercial community in the city. 

The debtor was. a. Chinese merchant 
carrying on business under the firm name 
of Chin Seng & Co. The business was 
managed by another Chinese named Lim 
Soo Yan. The debtor is a son of Lu 
Choon Guan, now deceased, who was a 
share-holder in the appellant Company and 


(1) (1927; A. O. 318 & p. 520; 96 L. J.P. O. 84; 43 T, 
L., R. 213; W. N. (Eng.) 1927 p. 59. 
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a Director thereof. The shares form part 


of his estate,in which the debtor is in-- 


terested. Mr. J.M. Sime was on friendly 
business terms with the father, but, though 
he knewthe son, he had no business re- 
lations with him until those which result- 
ed in the present proceedings. In January, 
1925, the debtor applied to .Mr, Sime for 
financial assistance. He told him that he 
was engaged in buying rubber on com- 
mission for certain firms in America, and 
that he wanted advances to enable him to 
finance these transactions. The business 
involved no or little risk. The debtor 
received instructions from the American 
firm to buy rubberon their behalf. The 
rubber thus boughtin the debtor’s name 
was then shipped to the American pur- 
chaser, the amount payable tothe debtor 
was then covered by bills drawn on the 
American purchasér and discounted by a 
Bank in Singapore before acceptance, re- 
lying, no doubt, on a credit from America. 
The advances: by the appellants were made 
against each lot of rubber, and the arrange- 
ment was that they were to be re-paid 
within a few days after the receipt- of 
the money fromthe discounting Bank. 


Each transaction was recorded 
letter written by Seng to the appel- 
lants. All these letters were in the 
same form, that of the transaction of the 
29th May, 1925, may be set out as an 
example: — 


in a 


"Singapore 
29th May, 1925. 
“Lee Pang Seng 


Chin Seng & Co., 
General Merchants, 
Messrs. Sime, Darby & Co., Ltd., 
Singapore, 
“Dear Sirs, l 
- “In consideration of your having advanc- 
ed me $ 87,887 only, being advance on 
93,9001bs para rubber purchased by me 
and stored at basement, Raffles Chambers, 
I hereby convey the ownership of the 
said rubber to you and engage to act as 
your agent and factor in dealing withand 
shipping said rubber, re-paying you the 
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- Advances amounting to a very large sum 
were made onthesecurity of letters in the 
above form, and for some time all went 
well, theadvances being duly re-paid out 
of the proceeds of the bills, but during 
May, 1925, considerable delay occurred in 
the payment of the advances and complaints 
were from time to time made by the ap- 
pellants, but they did not then decline to 
advance further sums, and .on the l0th 
June, 1925, there remained outstanding 
three advances amounting together to 
$ 253,620°06, made respectively on the 29th 
Mar, the 5th June and the 9th June. 
On the evening of the 9th June it came 
to the knowledge of Mr. Sime that-in 
addition to the business which had: been 
financed by him, the debtor had for some 
time been speculating in rubber, and Mr, 
Sime became anxious about his security. 
He did not, however, then or onthe 10th 
June know more about the actual financial 


‘position of the debtor. 


On the 10th June he consulted his 


.Qompany's Solicitors, and as the result 


amount advanced as soon after the said, 


rubber has been shipped and proceeds of 
drafts received from negotiating bankers. 
"[ undertake to keep the said rubber 
fully insured against fire. 
Yours faithfully, 
a (Sd.) Lee Pang Seng." 


required was actual 


wrote the following lettertothe debtor:— 
"Singapore, 
10th June, 1925. 

“Messrs. Chin Seng & Co.,- 

Malacca Street, 

Singapore, 

“Dear Sirs, 

“With reference to the advances made 
by us to you against your letters .of lien 


" dated 29th May, 5th June and 9th June, 


amounting in all to $253,620'06.a8' we are 
advised by our Solicitors that our security 
is not adequate, we must ask you to let 
us have your cheque to-day in re-payment 
of the advances or deliver to us immedi- 
ately ample security in the form of rubber 
to cover the advances. 

"Yours faithfully, 

“Sime, Darby & Oo., Ltd., 
. . "(Sd.) J. M. Sime.” 


' It will be observed that the letter says 
that it is the Solicitors who advise that 
the security is not adequate and requires 
actual delivery of rubber -to cover the 
advances. It must in their Lordships’ 
opinion have conveyed to the recipient 
that it was in the nature ef the security 
and not in the value of the rubber pur- 
ported to be covered by it that the in- 
adequacy consisted, and tbat what was 
physical possession 
of rubber instead of a mere paper lien 
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over rubber remaining in the debtor's pos- 
session. 

About 4 p.m. on the 10th June the 
letter was delivered at the debtor's place 
of business and was read by his Manager, 
Lim Soo Yan. It is now necessary to state 
the financial position of the debtor on 
the 10th June as it was known to him- 
gelf, though not to Mr. Sime, ; 

There is no doubt he was hopelessly in- 
solvent as the result of speculative purchases 
of rubber sold by him for future delivery. 
During the few days preceding the 10th 
June and on that day he had bought 
from Chinese merchants large quantities 
of rubber, which had been delivered at 
his godown, but had not been paid for, 
He had on'the 10th June after banking 
hours, drawn and signed six cheques for 
sums amounting to $ 92,000. His account 
was overdrawn and ne knew that unless 
he obtained- further’ credit these cheques, 
when presented, must be dishonoured and 
the general collapse of his affairs would 
ensue. 
his duty as agent for the appellants he 
had applied the proceeds of rubber 
covered by one or other of the letters of 
len to his own purposes. Some of the 
rubber covered by the outstanding letters 
of lien still remained in store, but a 
Jarge part of the rubber there was that 
bought from Chinese merchants and not 
paid for. 

On receiving the letter of the 10th June, 
Lim Soo Yan rang up the debtor on the 
telephone and either read the letter to him 
or told him itscontents, asking what he was 
todo. The answer was there was no alter- 
native but to deliver to Sime, Darby, as he 
could not pay the money. He told his Man- 
ager not to allow them to take more than was 
necessary, and he asked him whether, if he 
allowed Mr. Sime to takeaway the rubber, 
he would goon advancing. The Manager 
said he thought he would. 
ther was said, and the Manager thereupon, 
on behalf of andin the name of the debt- 
or, wrote tothe appellants the following 
letter :— | 

* With referenceto your letter of even 
date, asit is not convenient to re-pay you 
the advances te-day please note that wehave 
given instructions tg our storekeeper to 
deliver to your order sufficient rubber to 
cover the advances made by you." 

Delivery of the rubber began about 5 p.m, 
and continued during the night until 6 a, at, 


He knew also that-in breach of ' 


Nothing fur- 


Q 
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on the morning of the llth June, the 
debtors Manager attending to seethat no 
ate than the proper quantity wasremov- 
ed. 

On the morning of the lith June, two of 
the cheques drawn on the 10th were pre- 
sented and paid, the Bank apparently as- 
suming that an advance would be made 
by the appellants, as on previous occasions, 
but about. noon Lim Soo Yan was informed 
by Mr. Sime, on his application for further 
advances, that further advances would not 
be made. He immediately informed the 
Dank Manager. The. remaining four 
cheques were dishonoured and the final 
crash came. $ 

One further factshould be mentioned. 
During May arrangements were made for 


the formation of a limited Company to 


take over the debtor's business, with Mr. 
Sime as Chairman. Such a Company was 
registered, but did not do any business, and 
nothing came ofthe scheme. 

It was suggested that the last-mention- 
ed fact, coupled with the possession by 
the father's estate of shares in theappel- 
lant Oompany and the iuterest of the debt- 
or in that estate, provided a motive for 
desiring to avoid serious loss on the ap- 
pellants' part, with the possible diminution 
of the value of the estate. But no detailed 
facts were elicited such as were necessary 
to support such a suggestion, and in these 
circumstances their Lordships think noim- 
portance should beattached to it. 

What then, is the proper inference to be 
drawn astothe dominant motive of the 
debtor ? The learned trial Judge expressed 
his view as follows:— 

"lt seems to me that the expression he 
used that there was no alternative but to 
hand over did most accurately and real- 
istically represent what must have been in 
the mind ofthe debtor. To him, believ- 
ing thathe was bound by the terms of 
the letter,it must have appeared that the 
alternative to handing over was a prosecu- 
tion for eriminal breach of trust." 

Their Lordships agree that the proper 
inference to drawfrom the facts is that 
the debtor believed, and ‘on the form of 
the letter reasonably believed, that the 
appellants were entitledin the events which - 
had happened to have actual possession of 
the rubber, and to putanend to the pos- 
session and power of disposition which he 
had as theiragent, and, further, that as 
he had wrongly disposed of the proceeds 
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of some ofthe appellants' rubber for his 
own purposes, he would be running grave 
risks if he failed to deliver rubber of his 
own in its place. He would be fortified in 
this view by the information that the 
demand was made on the advice of Solici- 
tors. Moreover, the Manager said in evi- 
dence that he believed:— 

“Sime, Darby, under the letter we gave, 


controlled the rubber, the letter was a sort: 


of security for the money advanced to us, 
and we thought it boundthe firm." 

In their Lordships' opinion, the domin- 
‘ant motive actuating the debtor was that, 
in making the transfer, he was only doing 
we he felt himself bound or compelled to 

O. < 

The possibility of obtaining further ad- 
vances probably weighed with him also, but 
if, the above view is correct it is unnecessary 
further to pursue this matter. 

Upon the whole case their Lordships ara 
of opinion that the Official Assignee failed 
to establish his case under the Ordinance, 
that the trial Judge rightly dismissed the 
actien, and that this appeal ought, therefore, 
to be allowed with costs, the order of the 
Court of Appeal being discharged, and 
that of the trial Judge restored, and 
they willhumbly advise His Majesty ascord- 
ingly. 

K, J. RB. Appeal allowed. 

Solicitors for the Appellants:— Messrs. 
Mayo, Elder & Co. 

Solicitors for the Respondents:— Messrs, 
Turner & Sons. | 

Note.—This pronouncement of the Privy Council 
Settles the law, on which there has been considerable 
conflict of judicial opinion both in India and in 
England: see the recent judgment of the English 
Court of Appeal in (1924) 2 Ch. 515; (1921) B. & O. R. 
143; 69 S. J. 35 (In re Cohen; Ex parte Trustee), where 


Pollock, M. R., dissented from his learned colleagues, 
Warrington and Sargant, L. JJ.—K. J. R. 
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$37 
PRIVY COUNCIL, 
APPEAL FROM THE RANGOON Hicu Counr. 
October 28, 1927. ; 
Present:—Lord Shaw, Lord Sinha and 
Sir John Wallis. 
V. P. R. V. CGHOOKALINGAM CHETTY— 


PLAINTIFF—APPELLANT 
versus 


SEETHAI ACHE AND OTHERS— 


DEFENDANTS— RESPONDENTS. ` 

Civil Procedure Code (Act V of 1908), s. 11, O. XLI, 
rr. 20, 88—Suit against two sets of defendants—Dis- 
missal of suit—Appeal—-Omission to implead one set 
—Res judicata—Impleading of parties in appeal— 
Passing decree under O. XLI, r. 88—Discretion— 
Interference in appeal—Official Assignee—Sale of 
properties sold by insolvent—Mere right to swe—Valid- 
ity of sale—Duty of Official Assignee—Right of appeal 
—Substantive right. 

Sales by an Official Assignee of lands in possession 
of alienees from an insolvent are, in substance if 
not inform, nothing more than sales of the right to 
litigate, and, assuming that they do not come within 
the prohibition in the Transfer of Property - Act 
against the transfer of a mere right to sue—which has 
not been contended—they are open to the same objec- 
tions and are strongly to be deprecated. [p. 239, col. 1.| 

It forms no part of the Official Assignee's duties as 
an officer of the Court charged with the realisation 
of insolvent estates either himself to prefer frivolous 
claims unsupported by reliable evidence or to trans- 
fer them to others and thus promote unnecessary and 
useless litigation. [ibid.] 

The plaintiff instituted a suit for recovery of 
possession of certain properties from the first de- 
fendant and certain persons who: had purchased the 
properties from the first defendant, alleging that the 
sale in favour ofthe first defendant was invalid and 
that the sale in favour of the purchasers was benami 
for the original owner. The sales were upheld and the 
suit was dismissed. The plaintiff preferred an appeal 
against the purchasers alone without impleading the 
first defendant as a party. Thelower Appellate 
Court refused to implead him asa party under O. 
XLI, r. 20 and to exercise its powers. under O. XLI, 
r. 33, Civil Procedure Code: 

Held, (1) that the plaintiff could not be allowed to 
question the finding thatthe sale-deeds were valid 
in the appeal as he had not made the first defendant 
a party to the appeal; [p. 240, col. 1.] : 

(2) the first defendant against whom the suit had 
been dismissed and as against whom no appeal had 
been preferred and the right to appeal had become 
barred, was notin the circumstances interested in 
the result of the appeal against the other defenda 


‘ants within the meaning of O. XLI, r. 20 of the Civil 
V Procedure Code ; 


[ibid.i 

(3) that the discretion exercised by the lower 
Appellate Court in refusing to exercise its powers 
under O. XLI, r. 33 of the Civil Procedure Code could 
not, in the cireumstances of the case, be interfered with 
in appeal. [p. 240, col. 2.] 

The right of appeal is a substantive right of a 
very valuable kind of which a pasty should not be 
lightly deprived. [ibid.] | 
.. Ohockalingam Chetty v. Beethat Ache, 84 I. O. 522, 
affirmed. 


. Appeal from a judgment and decree of 
the High Oourt, Rangoon (Young and 


t 


58g 
` Baguley, JJ.), dated the Ist July, 1924, 
1eported as 84 Ind. Cas. 822, confirming on 
appeal the decrees of the District Judge, 
Pegu, dated thei29th July, 1922. 

Messrs. G. R. Lowndes and M. R, Jardine, 
for the Appellants. 

Messrs. A. M. Dunne and E. B, Raikes, for 
the Respondents. 

JUDGMENT. 

Sir John Wallis.—The point for de- 
cision in these appeals from the High Court 
at Rangoon isa very short one, but there 
is one other matter dealt with by the trial 
Judge to which their Lordships desire to 
refer in the first place—the transaction by 
‘which the plaintiff acquired the right to 
sue for theseand other properties in Burma, 
. now valued by him at-three lakhs of rupees, 
from an Official Assignee in Insolvency in 
another province for the ‘trifling sum of 
Rs. 580, which could be of no real advan- 
tage to the insolvent estate, having regard 
to the extent of the liabilities, 

The lands in Burma, which are the sub- 
ject of these two consolidated 'suits in the 
District Court of Pegu, were acquired by 
a joint Hindu family of Nattukottai Chet- 
ties, a money-lending community residing 
with their families- in what is now the 
-Ramnad District in the south-2ast of the 
Madras Presidency, and carrying on busi- 
ness by their agents in other parts of India, 
Burma, the Straits Settlements and else- 
where. The family was known in Burma 
as the K. P. firm, these being the distinc- 
tiveinitials prefixed to all their business 
. signatures according to the practice of the 
community. 

In 1908 K.P. Ramanathan Chetty, a 
young man who had recently succeeded his 
father as managing member of the family, 
finding that the Burma agency was in diff- 
culties, got the other membersof the joint 
family to join with himin executing a 
deed of trust by which they transferred the 
properties mentioned in the schedule to the 
deed toa trustee for the benefit of their 
creditors. The trustee was empowered, 
among other things, to sell the scheduled 
properties and invest purchasers with full 
proprietary rights therein, but wasi to act 
in certain matters with the consent of an- 
other person described in the deed as a “co- 
adjutor." "EN 

In 1911 the first defendant's firm, who 
held two decrees against the K. P. firm for 
over Rs, 72,000, were pressing for payment, 
. pad it was arranged that certain properties 
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in the Pegu District, included in the trust 
deed, should be transferred to them in . 
satisfaction of their claim. A deed ‘of trans- 
fer was accordingly executed on the lst 
December, 1911, in Burma by the duly 
authorised agents of the trustee under the 
deed, and K. P. Ramanathan, the managing 
member of thé family. . 
Satisfaction was duly entered up, and 
the first defendant took and remained in 
possession without, any question being 
raised by anyone until some six years later 
the present plaintiff, V. P. R. V.’ Chockalin-- 
gam Chetty, a member of the same com- 
munity as the K. P. family, who was em- ' 
ployed in Rangoon as the agent of another 
firm, obtained a transfer from the Bank 
of Bengal of a decree against the K. P. 
firm for Rs. 90,000, in consideration, the 
District Judge states, of a payment of 
Rs. 2,500 and proceeded to attach as the : 
properties of the judgment-debtors the 
lands which had been conveyed to and 
were in possession of defendant No.. l. 
Finding, however, that the attachment pro- 
ceedings must prove infructuous owing 
to the fact that the two senior members of 
the K.P, family had been. adjudged in- 
solvents on their own petition in January, 
1918, in the Court of the District Judge of 
Ramnad at Madura, the plaintiff went over 
from Burma to Madura, and on the 19th 
October, 1919, presented & petition to the 
Official Assignee at Madura, alleging that 
the properties mentioned in a list annexed 


to the petition, containing some 75 items, 


had either been sold benamz forthe benefit 
of the insolvent or obtained. in the name 
of his agent or agents with the same object, 
and praying that they should be sold by 
public auction, as there were numerous. 
persons prepared to bid, and in case no one 
appeared the petitioner was prepared to pur- 
chase them himself, 

The affidavit filed in support of the 
petition has not been exhibited, but the 
petition itself contains no mention ofthe 
point chiefly relied on in the suits, that 
the sale to the first defendant was not in 
accordance with the trust deed. It was . 
opposed by the first insolvent, who stated : 
that he had no personal knowledge of the 
transactions of his agents in Burma, and. 
prayed for further enquiry in order that 
the truth might be ascertained. The next 
thing that appears is that in December, 
1919, the Official Assignee advertised the 
properties for sale as being part of tha 
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‘and inoperative in law ; that the sale 


insolvents' estate, and on the 26th January, 


:1920, there being no other bidders,. the’, 


plaintiff became the purchaser for Rs, 580 
of lands which he stated in his. evidence to 
be worth three lakhs of rupees; the lands 
now insuit being valued at Rs. 40,000 and 
the remainder, for which he proposed to 
institute other suits, at Rs, 2,60,000. 

The District Judge found that the plaint- 
ifs allegation that the sales'in question 
in these suits were. benami for the K. P. 


family was made recklessly and without. 


any foundation, and described his conduct 
in this matter as most :astounding and 
repugnant. He also criticized the Offcial 
Assignee for not making further inquiry ag 
to whether the insolvents had properties in 


Burma in the names of their agents, and in- 


ferred from the insignificant price which the 
Official Assignee accepted that he attached 
very little weight to the plaintiff's case that 
these valuable properties still formed part 
of the ‘insolvents’ estate. It seems diffi- 
cult to resist’ this inference; but, however 
this may be, their Lordships desire to 
observe generally that it forms no part of 
the Official Assignee’s duties as an officer 
. ofthe Court charged with the realisation 


of insolvent estates either himself to prefer ` 


frivolous claims unsupported by reliable 
evidence or to transfer them to others 
and thus promote unnecessary and useless 
litigation. -Further sales by an Official 
Assignee of lands in posséssion of alienees 
` from an insolvent are, in substance if not 
in form, nothing more than sales of the 
rightto litigate, and, assuming that they 


do not come within the prohibition in the 


Transfer of Property Act against the 
transfer of a mere right to sue—which 
has not been ‘contended—they are ‘open 
tothe same objections and in their Lord- 
ships’ opinion are strongly to be depreeated, 
In the present case, as already pointed 
out, there was not even any correspond- 
ing &dvantage to the insolvent estate. 
Having obtained the transfer, the 
plaintiff proceeded fo file two suits in the 
District Court of Pegu, which were tried 
together, against the first defendant and 
those claiming through him,.in which he 
not only set up the benam character of 


the transactions, but also contended that 


the sale to the first defendant was invalid 
as not in accordance with the provisions of 
the trust deed. .— , l 
The plaint in the first suit alleged that 
fhe sale to the first defendant was invalid 
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by the first defendant to the second defend- 


ant, the E. N. M, K. firm, on the 20th De- 
 cember, 1919, was benami for the K. P. firm, 


which had been adjudged insolvent; and 
that the sale of the Ist April, 1920, by the 


-second defendant to P. R. N. Nadesan Chet- 
` ty, represented by the third and fourth de- 


fendants, was also benami ‘for the K. P. 
firm ; and that the sales by Nadesan tu de- 
fendants Nos. 5 to ll, the defendants in 
possession, were maoe fraudulently and 
collusively with à view. to defeating the 
plaintiff's claim, and were invalid and in- 
operative. The plaintin the second suit 
was in similar terms and challenged the 
transfers made to the first defendant and 
by the first defendant to the second de- 
fendant, Singaram Chetty, the defendantin 
possession. The, District Judge rejected 


all the plaintiff's coutentions.and dismissed: 


both suits, holding, as already stated, on 
the admissions and the plaintiff's own ervi- 
dence, that the allegaticn that the sales 
were benami was made by the plaintiff 
recklessly and without any foundation. 
The. plaintiff filed appeals from these 


. decrees to the High Court at Rangoon, but 


did not make the defendants Nos. land 2, 
in the first suit or the defendant No: 1, in 
the second suit, parties to the appeals. 

The learned Judges state in their judg- 
mentthat when the appeals eame on for 
argument it was pointed out that the founda- 
tion of title of all the defendants was the 
sale-deed to the first defendant; that the 
decrees of the lower Court declared the sale- 
deed to be perfectly valid as between the 
plaintiff and the defendant No. 1; that 
owing to the failure to make the defendant 
No.1, a respondent, there was no appeal 
from this finding, which had consequently 
become res judicata as between the plaint- 
iff and the first defendant, and must also be 
regarded as res judicata against the respond- 
ents, who claimed through the first defend- 
ant, or, in other words, as it was put by the 
learned Judges at the end of the judgment, 
the finding that thesaleto the first defend- 
ant was good carried with it a finding that 
it was also good as between the plaintiff and 
the purchasers from the first defendant. 

As: regards this question, their Lordships 
agree with the learned Judges of the High 
Court that the plaintiff cannot be allowed 
in these appeals to question the validity of 


.the sale to the first defendant or to set 
“up in the first. suit the , bengmi. charag 


t 


~ 
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ter of the purchase by the E. N. M. K. firm 
from the first defendant so long as the find- 
inga in favour of the first defendant and the 
E. N. M. K. firm stand, and are, therefore, 
of opinion that as regards this part of the 
case the plaintiff must fail unless the first 
defendant and the E. N. M.K. firm are made 
parties to the appeal. The purchase from 
the E. N. M. K firm andthe subsequent 
purchases in the first suit and the purchase 
from the first defendant in the second suit 
mightstand on a different footing were there 
any evidence worthy of the name to show 
that they were made benami for the K. P. 


- firm besause the first defendant and the E. 


N. M. K. firm would not be necessary par- 
ties as regards these issues, but this conten- 


. tion was not raised either in the Court be- 


low or before their Lordships, and may, 
therefore, be disregarded. 

As regards the rest of the case, owing to 
the plaintiff's failure to make these defend- 
ants respondents within the time limited 
for filing an appeal, these appeals, so far as 
they are concerned, are prima facie barred 
by limitation, and they are entitled to hold 
the decrees in their favour, which, as point- 
edout by their Lordships in a very recent 
ease, isa substantive right of & very valu- 
able kind of which they.should not lightly 
be deprived. When parties are added by 
the Court after the institution of a suit 
under Q. I, r. 10 (2), s. 22, Limitation Act, 
provides that the date when they are added 
is to be deemed to be the dateof the insti- 
tution of the suit so faras they are con- 


cerned for purposes of limitation and the 


rights which they may have acquired 
under the limitation Act are, therefore. 
sufficiently safeguarded. The addition of 
a respondent whom the appellant has not 
made a party to the appeal is expressly 
dealt with inO. XLI, r. 20 on which the 
plaintiff relied, both, in the Appellate Court 
and before their Lordships. That rule 
empowers the Courtto make such party a 
respondent when it appears to the Court 
that he is interested in the result of the 
appeal. l 

Giving these words their natural mean- 
ing—and they cannot be disregarded—it 
geems impossible to say that in this cage 
the defendanta against whom these suits 
have been dismissed, and as against whom 
the right ofappeal ha8 become barred, are 
interested in the result of the appeal filed by 
the plaintiff against the other defendants, 


X5 was for the plaintif-appellant, who aps 


+ 
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plied to the Court to exercise powers under 
this rule, to show what was the nature of 
their interest, and this he has failed to do. 

Their Lordships are, therefore, of opinion 
that the Appellate Court was right in re- 
jecting his application under this rule. 

The Appellate Court was then asked to 
take action under O. XLI, 1. 33. That 
rule empowers an Appellate Court to 
pass any decree and make any - order 
which ought to have been passed or 
made, and to make or pass such further 
decree or order as the case may require, 
and provides, further, that this power 
may be exercised notwithstanding that the 
appealis as to part only ofthe decree and, 
‘may be exercised in favour of all or any of | 
the respondents or parties, although such 
respondents or parties may not have filed 
any appeal or objection.’ | 

Here the plaintiff, whose suits had been 
dismissed against all the defendants, failed 
to appeal againstthe decrees in so far as 
they affected some of them and allowed the 
appeal as against them to become barred. 
In these circumstances the Appellate Court, 
inthe exercise of their discretion, refusei 
to take action under the rule so as to de- 
prive these defendants of the very valuable 
right which they had acquired in conse- 
quence ofthe plaintiffs failure to appeal 
against the decrees in so far as they affected 
them. Assuming that under this rule the 
Court in a proper case might add a defend- 
ant as respondent for the purpose of pass- 
ing a decree against him, their Lordships 
see no sufficient reason for interfering with 
the refusal of the Appellate Courtto ds so 
in this instance. They are, therefore, of 
opinion that these appeals fail on both 
grounds, and will humbly advise His Ma- 
jesty that they should be dismissed with 


costs. 


A. N. A. Appeals dismissed, 

Solicitors for the  Appellant:—Messra. 
Custler, Allingham & Ford. 

Solicitors for the Respondents:—HMeessrs, 
Brammell & Brammell. 
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: . ALLAHABAD HIGH COURT. 
CuiminaL APPEAL No, 572 or 1927,. 
August 12, 1927. f 
| Present:—Mr. Justice Boys and. 
Mr. Justice Iqbal Ahmad. 
HAR PRASAD—Accossp—APPELLANT 
versus 


$ EMPEROR-—RsSPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 234, 
236, 288—Penal Gode (Act XLV.of 1860), ss. 411, 418 
—CÜharge under s.118—Conviction for three offences 
under s.411—Legality of convietion—Misjoinder of 
charges—Conviction for minor offence on charge for 
major offence. ' 

The accused was charged under s.413 of the Penal 
Code of being a habitual receiver of stolen property. 
Some ten or eleven instances of receipt of stolen 
property were put forward by the prosecution. 


At the trial the Sessions Judge thought it proper to,- 


add charges of three separate offences under s. 411. 
The three incidents which formed the subject of 
these charges were three of the incidents reliêd on 
by the prosecution to establish the habit of receiving 
stolen property. The charges under s. 411, though 
proved, were found by the Judge nota sufficient basis 
for the finding of habit necessary to a conviction 
under s. 413, and the accused was ‘convicted of the 
offences under s. 411: 

Held, that the convictions were not illegal 
inasmuch as the offences under s. 411 were merely 
minor offences . forming ingredients of the main 
charge under s.413,for which the accused could be 
convicted under s. 238 of the Criminal Procedure 
Gode even if separate charges had not been framed, 
and that ss. 234 and 236, Criminal Procedure Code, 
had no application to the case. 


Oriminal appeal from an order of the 
Sessions Judge of Budaun. | 


_ ORDER OF REFERENCE. 

Iqbal Ahmad, J.—For the determina- 
tion of this appeal, it is necessary to decide 
whether or not ss. 234 and 236 of the Code 
of Criminal Procedure, are mutually exclu- 
sive of each other. It is argued by the 
learned Counsel for the appellant that they 
are, and in support of his contention the 
learned Counsel relies on the case of -Sheo 
Saran Lal v. Emperor (1) and Suja-ud-din 
Ahmad v. Emperor (2)and Faujdar Mahto v. 
Emperor (3). Thelearned Government Pleader 
contests the proposition of law put forward 
by the learned Counsel for the appellant and. 
' relies on the case of In re Bal Gangadhar 
Talak (4). 20) 


(1) 5 Ind. Oas. 896; 32 A. 219; 7 X. Le J, 225; 11 Or. 
J, 285. 


(2) 66 Ind. Cas. 322; 20 A. L. J. 320; 23 Or. L. J. 258; 
A. I. R. 1922 All. 214744 A, 540. .,. ie 

(3) 9L Ind. Cas. 813; 24 A. Li. J. 230; 27 Cr. L. J. 143; 
A. L R. 1926 All, 261; 48 A. 236; L. R, TA, 32 Or. 

(4) 2 Ind. Cas. 277; 33 B.221; 10 Bom L, R. 973; 8 
Cr. Ly J; 226; 4 M. L, T, 45, 
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Sam PRASAD v, BMPRROÓR. — 


. ity of s. 236 arises. NA 
'. The situation, here is simply this, that 


- Lan 
1 


“In my opinion, the point is of suficien 
importance to merit a discussion before two 
Judges. Accordingly I refer the case to 


''& Bench of two Judges. 


Messrs, Peary Lal Banerji and Kumuda 
Prasad, for the Appellant. .. P 

Mr. Sankar Saran (Government Pleader), 
for the Respondent. 

JUDGMENT.—This was referred to a 
Bench of two Judges because of the argu- 
ment raised at the hearing before a Single 
Judge as to whether es. 234 etc. were 
mutually exclusive of each other or could be 
jointly applied with a resultant incréase in 
the number of offences tried at one trial. 
The two sections in this case, in 
yegard to which discussion arose, wére 
55. 234 and 236; but in our view, s. 236 has 


. no application whatever tothe particular 


case. i 

- The accused here was committed to the 
Court of Session on a charge under, 8. 413 
of the Indian Penal Code of being a habitual 
receiver of stolen property. Some ten or 
eleven instances of the receipt of stolen 
property were put forward by the Orown. 
At the trial the learned Sessions, Judge 
thought it proper to add charges of three 
separate offences under s.411. Thé three 
incidents which formed the subject of these 


. charges were three of the ten oreleven inci- 


dents stated above to have been rélied on. by 
the Crown to establish the habit of receiving 
stolen property. Such difficulty as thera may " 
be in applying s. 236, whéther by itself or 
in combination with another séction, e. g., 
6. 234, turns really on the question whether 
the doubt referred tò in s. 236 ‘is doubt 
owing to the absence of proof of some 
fact or facts, or doubt on & question of law, 
We do not say that this is really any serious 
difficulty, but it constitutes such difficulty 
as there is. In this case, there is no ques- 


` tion of doubt either as to fact or as io: law, 


and, théréfore, no question of the applicabil- 


there was & charge of an offence under s. 413 
ofthe Indian Penal Code which involved 
ten or.eleven separate incidents of the 
receipt of stolen property, and several of ' 
those at any rate had to be proved before: 
the charge could be established. Each of 
the incidents would really amount fo a 
geparate offence uiiders. 411, and each of 
the incidents would involve as its elements 
a finding that the property was stolen, that 
the accused was in possession‘ of it, ang 
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he must have known it to be stolen pro- 
perty. The charges under s. 411 were only 
really charges as to three out of the ten or 


eleven . incidents, and were found by the . 


Judge not to constitute & sufficient basis 
for the finding of “habit” necessary to a con- 
vietion under gs, 413, The seetion really 
applicable is 8. 238, according to which in 
such a case the accused could have been con- 
victed under s.411 as to the three minor 
offences, even though he had not been charg- 
ed with them. A conviction of such -minor 
offences, each of which was an Jingredient of 
the major offence, is clearly not to be re- 
garded asa conviction to which s. 233 is 
applicable. There has really only been a 
charge of a major offence constituted by. a 
number of incidents, and three minor 
offences alone have been, found to be 
proved each of those minor offences 
being an ingredient of the major offence 
-—the other ingredients of the major offence, 
viz. the other minor offences, having 
been found not proved. There is, therefore, 
no force in the legal objection taken that 
ihe accused was tried for more offences than 
could be joined in one trial. 


| | &hoht sttAnitar c. ÊRI EnIehNA.- 
- that there was justification for holding that 
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on his own land, though he can direct him not to us 
^ in such & way as to cause a nuisance to the neigh’ 
CUTS. ND A 
Indra Nath Banerjee v. Queen-Empress (1), fol- 
lowed. 
Oriminal Reference made by the Sessions 
Judge, Mainpuri. l : 
Mr. G. K. Shinde, for the Applicant. | 
Mr. S. C. Goyle, for the Opposite Party. 
JUDGMENT.—This reference mist be 
accepted. The complaint was that one 
Gauri Shankar was building a latrine on- 
his own land, and the smell thereof was: 
likely to cause a nuisance. The latrine had 
not been finished, and the Magistrate ordered 


the building to be stopped and the materials © 


removed. This order passed under s. 133 


of the Code of Criminal Procedure was made 


absolute under s. 136. Gauri Shankar 
applied in revision to.the learned Sessions 
Judge, who has rightlv pointed out that 


there was no unlawftl obstruction and ' 


nuisance, and that the Magistrate had no 
jurisdiction to interfere. An unlawful ob- 
struction and nuisance may be removed 


from any way, river or channel, or from, 


any publie place. Admittedly the latrine 
was not being built on: any way, river or 
channel, or in any..publie place. It was. 


' For the reasons we have given, also no 
question of the power to apply s. 234 and 
any other of the cognate sections simul- 
1aneously arises. 


being built on Gauri Shankar's own land. . 
What might happen if the use of the latrine | 
was made in such a way as to be objection- 
able to the public is not in question here. © 


. The merits of appeal were fully argued 
before the Single Judge whois a member of 
this Bench, and it is conceded by Counsel 
here that there is nothing further to be caid 
in favour of the appellants on the merits. 

The appeal is dismissed. | 


VANES ' Appeal dismissed, 
. ALLAHABAD HIGH COURT. 


CRIMINAL REFERENCE No, 575 oF 1927: 
l . October 17, 1927. ` 
Present:—Mr, Justice Dalal. 


GAURI SHANKAR—<Acovsep —APPLÍCANT: 


i versus 


|. SRI KRISHNA-— OrrosiTE PARTY; 

Criminal Procedure: Code (Act V of 1898), s. 138— 
Construction of latrine on one's own land—Magistrate'e 
power.to order remotalof latrine. | 

.The mere construction of, a latrine on one's own 
jànd cannot be considered & nuisance within the 


meaning ofs.133 of the Criminal Procedure Code. 


. A Magistrate has, therefore, no power to make an 
prder under-'s, 133 of the Oriminal Procedure Code 


. Wirecting a.pergen to remeye ca latrine built by him 


The ruling in Indra’ Nath Banerjee v, 
Queen-Empress (1) is in point. There a 
complaint was made as to a burning ghat 
and its removal was desired. : The Bench 
held ,that a Magistrate had no power under 
s, 133 of the Code of Oriminal Procedure to 
order the removal of a burning ghat from 
its position but he can direct the proprietor 
toremove the nuisance, that is, to takesueh: 
steps as would result in the cremation of 
Corpses ceasing to be a nuisance to the 


public, The construction of a latrine by: 


Gauri Shankar on his own land cannot be' 
considered a nuisance, There would be a- 
nuisance if on its construction its use was: 
made in such a way as to lead to a nuisarce ' 
to the neighbours, In that case also Gauri 
Shankar may ‘be directed to remove tle 
nuisance of the misuse and not to remove 
the latrine itself. l 

-I set aside both the conditional order and 
the final order of the Magistrate., 

* A. N. A. : Order set asides , 
Ji 25 0.420 20, W.N, 113; 18 Ind, ‘Dec, (N, 8.) 


i 
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ALLAHABAD HIGH COURT. 
ORIMINAL REFERENCE No. 552 oF 1927. 

October 28, 1927. 
Present:—J ustice Sir.Cecil Henry Walsh, Kr. 
GULAB AND oTHERS—AcousED—APPLIOANTS 
versus : 
EMPEROR-O»rosir£ PAKTY. 
Co-operative Societies Act (II of 1912), s. 52—U. P. 


Co-operative Societies (Amendment) Act (III of 1019), 
s. 2—U. P. Land Revenue Act (III of 1901), s. 146— 


Liquidation of Society—Heir of deceased member, 


liability of, to be arrested. 
A Liquidator of a Co-operative Society can arrest 


the heir of ‘a deceased member of'the Society for an. 


arrear due from his deceased father. 
Oriminal Reference made by the Sessions 
Judge, Benares. 


ORDER OF REFERENCE. 


This is an application in revision against a 


judgment of B. Birendra Pratab Babi, 
Deputy Magistrate, First Class, sentencing 
the accused-applicants topay fines of Rs. 25 
each under s. 353, Indian Penal Code, and 
225, Indian Penal Code, for assaulting an 
Amin and rescuing one Ram Charitr from 
arrest, ` ; 
The application for revision raises the 
important point whether Liquidator of. a 
Co-operative Bank can arrest the.heir of a 
deceased member of a Co-operative Society 


foran arrear due from his deceased father. 


I am in considerable doubt whether under 
the law he can do so. It appears to me 
that the Liquidator can proceed only against 
the assets of the heir, vide the new sub- 


para. 9-A after para. 167 (9) on page 148 of 


the Manual of Oo-operative Society, Vol. I. 
Iam, therefore, of opinion that the heir 
cannot be made personally liable and that 
the arrest in the present case was not war- 
ranted by law. 

» I, therefore, forward the record to the 
Hon'ble High Court with the recommenda- 
tion that the conviction and sentence passed 
by the Deputy Magistrate be set aside if the 
Hon'ble High Court agrees with my views. 
The Deputy Magistrate is asked to let m 

have an explanation within a week. Siy 

The Assistant Government Advocate, for 
the Crown. - 

JUDGMENT.—It seems to me that the 
Magistrate was right. I reject the reference 
and direct the record to he returned to the 
Court below, 


A.N, Ai. Reference rejected. 


NARSINGH DAH v, GoRUt PRABAD.. 


M3. 
ALLAHABAD. HIGH COURT. 
— Priest Orvin APPEAL No. 49 oF 1923, 
May 11, 1927, , 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Lindsay. 
^ NARSINGH DAS—PLAINTIFE— 
APPELLANT 
versus . 
GOKUL PRASAD AND ANOTHER—— 
DgFENDANTS— RESPONDENTS, 
Evidence Act (I of 1872), s. $8— Witness dying before 
eross-examanation— Evidence in examination-in-chief 
whether admissible. 


The incomplete deposition ofa "witness who dies 
before heis cross-examined is not admissible in 


evidence under s. 33 of the Evidence Act. [p. 244, col. 
' 1 


" Boisagomoff v. Nahapiet Jute Co., Ltd. (1), followed. 
First appeal from a deeree of the Sub- 
ordinate Judge, Allahabad. 
Mr. B. E. O'Conor, for the Appellant. 
Messrs. Surendro Nath Sen, Durga Charan 
Banerji, Peary .Lal Banerji and Narain 
Prasad Asthana, for the Respondents. 


JUDGMENT.—This was a suit origi- 
nally instituted to recover the value of 
ornaments alleged to be worth Rs, 5,993 
andto recover Rs. 2,007 which was alleged 
to have been taken out of Court by the’ 
defendants, on the ground that they were’ 
accountable in both these respects to the 
plaintiff, T 

The learned Subordinate Judge dismiss- 
ed the suit and when this matter came 
up in argument in first appeal, it became 
so apparent that complete justice could 
not be done between the parties if the 
claim was limited in the manner in which 
the plaintiff by his plaint had limited it. 
We, therefore, sent the matter down to 
the lower Court to consider particularly 
the state of account in respect of certain 
zemindari property. It was alleged that 
a lady, Musammat Chandrawal, the mother 
of Narsingh Das, owned 2emindari pro- 
perty, and that for a period of some 
eight years, from 1908 to 1916, that 
zemindari property had been managed 
by the defendants. The findings have been 
returned to us, and in this Court even wider 
arguments have taken place on both sides, ° 
and in the result we have had, upon very 
scanty material, to go into the whole of 
the transactions between these parties to 
arrive at the best and fairest decision we 


can, 

The first difichlty that we have been 
met with is this. On the l5th of February 
1922, Musammat Ohandrawal was examined 


044 
o n Commiésion and had on that day con- 
cluded her éxamination-in-chief and had 
been under cross-examination for a con- 
siderable period. Her cross. examination, 
w are told, occupied some seven pages 
of print. By that time 9 o'clock in the 
evening had arrived, and not unnaturally 
the parties wished to séparate. Musam- 
mat : Chandrawal was not well at that 
moment. There arosé a discussion as to 
when next. her cross examination Bhould 
be continued, and whilst the Pleader 
for Narsingh Das was willing for the 
lady to be examined on. the next or 
any of three. or four subsequent days, 


the Pleader for the defendants had other 


engagements dnd the, matter was left 
open. In that state of affairs Musan mat 
Chandrewal died on the 19th of February, 
1922—it is said she died of plague. The 
plaintiff naturally wished that evidence 


to be used in the lower Court andhere.. 


16 was excluded in the lower Court and 
we have been obliged. to exclude it 
here, being guided by the decision which 
is reported as | Boisagomoff - v. Nakapiet 
Jute Co., Ltd. (1) and on a consideration 
of the terína of s.. 33 of the Evidénce 
Act, and we havé had to décide that the 
evidence cannot bé recéived ` because thé 
evidence was not concluded. That- ig to 
say, although her eXaminatión- in-chief was 
concluded, it was open to the detéridanís 
to argue that a subsequént cfoss-examina- 
tion would have destroyed to a great 
extent the effect of the évidence-in-chief; 


in * à 


pay any. attention to dt. 
doubt that the. aigatiient pat forward 
by the defendants was à good argument, 
and we did décidé to. exclude Her 'in- 
complete stateniént, and ‘it has not been’ 
presented to us. —— 

[Note,—The rest of ‘the judgment is not material 
for the purposes of this report —Ed.] 
. Á. N. A. A ppeal allowed, 


| NGO W, N, 2801. 


MORTM OHAND v. Sitar PRASAD; 
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ALLAHABAD HIGH COURT L^ 
SECOND CivinL APPEALS Nos. 545 AND 546 
-OF 1925. 
June 9, 127. 
. Present:—Justice Sir Cecil Henry Walsh, 
Kr., and Mr. J ustice Ashworth. 
HUKUM OHAN D' AND 01 HERS—PLAINTI FFE— 
. APPELLANTS 
D, versus _- 
SITAL PRASAD anp. ovis — DapsspANIS 


—-RESPOND#ENTS. 

Hindu Law—Widow—Property inhéited. - from 
husband—Custom conferring BE power of disposal 
— Property, whether stridhan for  pürposes- of 
devolution—Precédents—Assumption of certain view 
of law, how far binding. -.^ 

Under the Mitakshara School of Law there ig no 
distinction between. the word 'stridhan" and the 
expression "property that a woman can deal with at 
her pleasure. [p. 246, col. 2 

Consequently, when a custom is proved. as 
affecting persons otherwise subject, to the Mitak- 
shara School of Hindu Law, e. g., the Jains, and that 
custom is saidto confer upon the widow a right to- 
deal with ‘property inherited from her husband, at 
her will, it must he héld to mean that the’ property 
is her stridhan and will devolve as stridhan. . 
[ibid.] : 

Per Ashworth, J. —The assumption of a certain view 
of law ina judgment for the purpose of deciding 
another question cannot be regarded as a binding 
decision. It has even less force than an obiter dictum 
for it is not necessary to prove or decide what. is, 
admitted. [p. 246, col. 2.] 

Second appeal from & déérée of the Addi- 
tional District’ Judgé, Saharanpur, 

i Mr. Peary Lal Banerji, for ‘the. Appel- 
ants, 


Mr. Dr. K.N. Katju, for the Respond- 
ents. 


A JUDGMENT. ; 

» Ashworth, J.—These two ‘appeals 
arise out of two suits brought by the 
plaintifts appellants against the respondents 
for possession of certain property... The 
property belonged to- one  Amolak Ram, . 
who died in . 1879, leaving . a widow 
Musammat Bir Kunwar. She died in 1881; 
leaving three daughters. Two ,of these 
daughters jointly; in 1882, alienated & 
portion of the property in suit. The third 
daughter in 1885 alienated the rest ‘of the 
property in suit, All three daughters are 
now, dead, and the plaintiffs claim that 
they are entitled to the property as, réver- 
sionary heirs of. Amolak ‘Ram, and that 
the - alienations- mentioned are ineffective 


‘against them, now that the daughters are 


dead. The Appeal No, 546 deals with the 
Original Suit No. 164 of 1928, In that suit 
the District pu held that the alienation 
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of 1882 by Musammat Lachhmi and Musam- 
mat Barfi wasfor necessity. "This was a 
finding of fact, and the appellants have not 
been able to show that it was based on 
any mistake of law. Their suit, therefore, 
No. 164 must fail, and the appeal Zails, in 
my opinion, on the ground that the .ques- 
tion is coneluded bya finding of fact. I 
may mention that it was in this suit that 
the question of. the suit -being barred 
under.O. Il, ,r.-2 arose. It does, not, sesm 
to. me necessary to decide this point, but 
if ,ithad been necessary I would have 
concurred with the viewofmy learned 
brother, l | 

As regards the Appeal No. 515, which is 
in respect of Suit. No. 131, it was necessary 
forthe plaintiffs to prove that, on the death 
of the last of the three daughtera of 
Musammat Bir Kunwar, they were entitled 
io the estate of  Amolak. Ram. One 
amongst other pleas -taken by the defend- 
ant was that Amolak Ram having been a 
Jain, and this property being his seli- 
asquirad property, his: widow Musammat 
Bir Kunwargot an absolute estate in that 


property by Jain custom. Both the lower - 


Courts have found that the custom was 
proved, and the extent of the custom as 
found by the trial Court was this. The 
custom gave the widow absolute right. to 


transfer the . property derived from her ' 


husband in her lifetime, but, on the 
other hand, if not transferred, the property 

would descend as the estate of her husband 
and not as the stridkan of the widow. The 
lower Appellate .Court. accepted this view. 
lt. went on, however, to hold thatthe widow 
had. made a Will conferring-an absolute 
estate .on her three daughters. I concur 
with my learned brother that there was no 
evidence by which the making-of.an oral 
Will, by Musammat Bir Kunwar or the 
terms of such oral Will if one was made, 
could be held.proved. The document relied 
upon was the award of an arbitrator, who 
was appointed by.the three daughters of 
Musammat Bir Kunwar to settle their 
inter Se claims on the assumption.of a Will, 
The arbitrator said-in his award that he 
had. ascertained by inquiry the terms. of 
the Will. Nowifthe arbitrator had been 
alive and had coma into Court, it appears 


tome that his evidence would have been. 


inadmissibie as mere hearsay evidence, I 
cannot think, that,, because this, hearsay 


‘evidence. has been ‘éxpressed:by himin. 


an, old document it ceases. tohave 4o-be 
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regarded. as mere hearsay evidence. Thera 


-are only two questions with which Icon- 


sider it now-necessary. to dealin this. appeal. 
One is whether under Jain custom 
Musammat ‘Bir Kunwar inherited this. 
property as her stridhan or whether, for 
the purposes of succession to her, she must 
be regarded as. only having had a widow's 
estate. notwithstanding ‘that according to 
the Jain custom she could, before her death, 
have.disposed of it as she liked.: Me 

The contention of the appellants is that 
Mitakshara Law makes no distinction bet- 
ween property of which a woman can 
dispose.as she likes and stridhan property: It. 
considers the atwo.fex pressions ‘synonymous, 
‘For the respondents’ it is maintained that 
it is possible for a widow to have a widow's 
estate in ‘hèr. husband's property and yet, 
by ‘reason of a custom such as the. one 
now set up, to have a' right of : absolute 
disposal during -her lifetime. ‘It is pointed 
out that, accordingto the Bombay School, 
property inherited. by a woman from a 
male may be, if inherited in one way, 
her stridkan .and itin another way, not 
her stridhan. ‘Reference is made to Mulla's 


- Hindu Law, 5th Edition, page. 134. The 


following decisions have been invoked in 
favour of „each .contention, e. g., Debi 
Mangal Prosad Singh v. Mahadeo Prasad 
Singh’ (1). Sheo Shankar Lal v. ‘Devi Sahai 
(2) and. Lakshmi Narain Misr y, Sumarni 
Kuar (8). | 

" It -appears to me that the matter has 
to be looked at in the following way. The 
family in question, though a Jain family, 
was governed. by. the Mitakshara Law except 
‘so-far as that law was varied’ by custom, 
In order to find out the custom set up we 
must refer tothe Privy Oouncil decision 
in Sheo Singh Raiv. Dakho (4). In this 
decision ia’ set forth | 
evidence on which their Lordships came 


“to the conclusion -that the custom now set 


up was establiebed: ` On-page 700* a re- 
.presentative body of the leading’.members 
of the Jain-community expressed the: opin- 
- (1) 14 Tnd. Cas. 1000; 34 4.234; 9 A L. J. 203; 11 
M.L. T. 217; 16.0. W. N, 409; (1912) M. W: N, 324; 
14 Bom. L. R. ?20; 15 O. Lò J..315 22 M. L. J. 462; 39 
5 € 121 7 an | a 
(6) 95 A 468: T'O. W.N.R31; 5 Bom. L. R. 828; 13 
M. L. J. 330; 30.L A: 202; Sar. P. O. J. 465 (P: O) 
(3) 79 Ind Cas 359; 46 A. 439; A. LR. 1924 All, 731; 
. 912 Civ. NC 
Pd i À nd. 90 L. R. 193; 5L A. 87; 3Sar P. Gg 
J. 807; 3 Suth. P. C. J, 599; 2 Ind. Jur. 396; 1 Ind, 
Dec.. (x. s.) 481 (P. Os). AN iw 
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^determine the 
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ion . that, in.the absenee.of any son, & Jain 
widow succeeds to the estate of her hus- 
band, moveable and immoveable, in absolute 
right, (ii) that she can deal withit -at 
pleasure and without restriction and (222) 


that she can adopt her daughters son 
"without the authority 
. and that such: adopted son would succeed 
‘to her deceased husband's estate, The last 


of ‘her husband, 


five words “to her deceased husband’s 
estate" appear to me.to be) merely de- 
soriptive and cannot be invoked to mean 
that the investigators of the custom con- 
sidered thatthe widow would hold the 


property as her husband's estate. Even 
if they could be construed as having this 
"meaning, they would merely represent an 
'` jneidental and not authoritative view, it 


being no duty of the investigators to 
implication of the facts 
they ascertained. On thé other hand, in 
this statement of the custom, a.diatinetion 


‘was made between the finding that the 


widow succeeded in absolute right and the 
finding that she could- deal with the 


estate at pleasure and without restriction, | 


I should deem the first finding as meaning 
that the property was taken by her as her 
stridhan. Apart from this, whatever dis- 
tinction other Schools may make between 
property with which the widow can deal 


‘at her will and property which is her 


stridhan, because the property comes to 
her in various ways, I am not able to hold, 


-after considering the various decisions 


brought tomy notice, that according to 
the Mitakshara School any distinction is 
made between the word ‘stridhan’. and the 
expression ‘property that the widow can 
desl with at pleasure. The fact that 
other schools make such a distinction 
will not affect a. consideration of the law 
according to the Mitakshara School. The 


dictum in various .text-books and decisions ` 


as to Mitakshara Law “that inherited pro- 
perty is never stridhan" is inapplicable 
to that law.when overlaid by a Jain custom 
such as the one in .question, no such 
Gustom being in contemplation of these 


authorities, when expressing the dictum. 


Consequently, when a custom “is proved 
as affecting persons otherwise subject to 
the MitaksharaSchool*and that custom is 
seid to confer on the widow a right to 


. deal with property at her will, I consider 
‘that this must. 


mean that the property 
is: her stridhan and will devolve as her 


` stridhan. là this view Of the-case; i-is 
3 
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: R. 1926 All. 557; 48 A. 648. 
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admitted that the plaintifs can have no 
present right.in the property. On the 
death of Musammat Bir Kunwar the pro- 
perty passed to her daughters, and on 
the death of the last. of them it would | 
pass to her grand daughters and notto her 
grand-sons, ` 

It is said, however, that we are bound 
by the Privy Council decision reported as 
Sheo Shankar Lal v. Devi: Sahai (2) and.. 
thatthat decision decides that under the 
ordinary rule of inheritance the grandson 
of a woman holding property as her 
stridhan will succeed in preferenceto her 
grand-daughter. Whether this is so, isthe 


“second question with which I have to deal. 


I considerthat for the reasons stated in 
Ram Kali v. Gopal Dei (5) the Privy 
Oouncil decision need not.be held to lay 
down the law on this'subject. A reference 
to the Privy Council decision relied upon. 
will show thattheir Lordships only: con- 
sidered one question of law. : This ques- 
tion they have propounded at pages 468 and 
469* in the following words:— _ < 
“This involved the question of law, whe- 
ther according to Benares Law, by which 
the family was governed, the property on 
the death” of Jagarnath descended as 
stridhan and went to her daughter, or 


' whether it lost ita character of stridhan and 


descended according .to the ordinary rule 
of inheritance to her sons the plaintiffs." 

It is obvious that the legal question 
arising might have ‘been equally well 
stated even if the words "to her sons, the 
plaintiffs", had been omitted. They were’ 
added on the obvious assumption that this 


was the law. The respondents in that 


case were not represented; and thus had 
no opportunity of questioning the proposi- 
tion involved. .Nor does it appear that at’ 
any stage of the èuit was an issue framed 
on the, matter. -If it was, there was no 
appealon this issue. The assumption of a’ 
certain view of law in ajudgment ofthe 
Privy Councilforthe purpose of deciding 
&nother question cannot, in my: opinion, - 
be regarded as a binding decision. lt. 
has even less force than an obiter dictum; 
for it is not necessary to: prove or“ decide « 
what is admitted. "PUR 
For the above reasons, I would coneur' 
with my learned brother in dismissing 
Appeal No. 546, buton the other’ hand I 


(5) 96 Ind Cas, 757; 24 A, D. J. 742 at p. 745; ALL, | 
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do not- concurin allowing Appeal No. 545. 
l would dismiss that appeal also in con- 
currence with the District Judge buton a 
different ground. "n | 
. Walsh, J. concurred. 

By the Court.—Appeals Nos. 545 and 
946 of 1925 are dismissed with costs, l 
ANA Appeals dismissed, 
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ALLAHABAD HIGH COURT. - 
..  Skoonp CIVIL APPEAL No. 1336 oF 1925. . 
June 28, 1927. 
, Présent:—Mr. Justice Mukerji and Mr. 
Justice Ashworth. . 
SIDH GOPAL—Durenpant—APpPaLLant 
, VETSUS | 
, BEHARI LAL-—PraiNTIFF—RESPONDENT. 


Family arrangement—Evistence of claims believed to 
be true, whether necessary—' Bona fide dispute,’ 
meaning of. : 
The only requisite required to make a family 
arrangement valid is that itshould be a transaction 
2tween members of the same family which is for 
the benefit of the family generally, as, for example, 
one which tends to the preservation of the family 
property, to the peace or security ofthe family and 
the avoiding of family disputes and litigation, or to 
the saving of the honourofthe family. [p. 248, col. 
17 


Te is notnecessary that the claim by each party to 
the settlement must be a claim which that: party 
believes to be justified upon facts and law. [ibid.] 

The’ expression ‘bona fide dispute’ used in this con- 
nection means nothing more than that each party must 
intend to press his claim to the property by litigation 
or otherwise. [ib:d.] 


Second . appeal from a decree of the 
Judge of the Court of Small Causes, exer- 
cising the powers. of a Subordinate Judge, 
Allahabad, reversing that of the Munsif, 
West Allahabad. "E 

‘Messrs. A. P. Dube, Ambika Prasad and 
B. B. Chandra, for the Appellant. m 

Mr. Rama Kant Malaviya, for the Re- 


spondent. 
JUDGMENT. 

Ashworth, J.—This second appeal 
arises out of a suit brought by the plaintiff- 
respondent, Behari Lal, against the de- 
fendant-appeliant, Sidh Gopal, for recovery 
of acertain half share in zemindari pro- 
perty. The plaintiff was admittedly in 
possession of the other half share. There 
were three brothers Behari Lal, the plaintiff, 
Nandkishore and Hargobind. Nand Ki- 
shore isthe fatherofthe defendant Sidh 
Gopal, Hə died 30 years ago. Hargobind 
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: his nephew Sidh Gopal. 


‘tional share 


- was separate, 


2, 

died.only four years ago, aud it is the 
share of the zemindari property which he 
enjoyed during: his lifetime thatis the 
subject-matter of the: present suit. The 
plaintiff Behari Lal's case is that Hargo- 
bind died separate from the: others, and 
that he,as  Hargobind’s brother, has a 
preferential right to the property over 
The defence of 


Sidh Gopal is thatthe deceased Hargo- 


. bind and his father (afterwards himselfy 


were joint and that Behari Lal was 
separate. This plea was rejected by both 


the lower Courts, and weare precluded by 


this finding of factfrom considering it. 
Sidh Gopal also pleaded a family arrange- 
ment between himself and Behari Lal 
arrived at the time of Hargobind's death, 


. whereby it was azreed that they should 


each take a moiety of Hargobind's pro- 
erty. The trial Oourt found in favour 
of this alleged settlement. The lower 
Appellate Court has found against it. 
The question in thisappeal is whether the 
finding of the lower Appellate Court was a 
correct one. 

The lower Appellate Court ‘has found 
that on Hargobind’s death Behari Lal was 
claiming. the whole of Hargobind's frac- 
and idh (Gopal was also 
claiming the whole of it.’ It found- that 
Sidh Gopal had in law no title whatever 
as the evidence clearly showed that he 
from Hargobind. It found, 
however, that the parties were advised by 
their community to settle the matter, and 
agreed to take the property of Hargobind 
half and half. In pursuance of this agree- 
ment they put in an application to the 
Revenue Court that they should be entered 
jointly in the revenue papers, The lower 


. Appellate Court was of the opinion that 


this would have been a family settlement 
if there had ‘been abona fide dispute and 
a bona fide settlement. It held, however, 
that there was no bona fide dispute be- 
cause bona fide dispute implies a bona fide 
claim by each party, and Sidh Gopal 
could have no belief in the validity of his 
claim It, therefore, refused to acknow- 
ledge thesettlement as a binding ' family 
settlement, and decreed thesuit E x i 

In appeal the appellant Sidh Gopal 
argues that tkelower Appellate Court was- 
wrong in oonsidériug ıt necessary that 
Sidh Gopal'sclaim should have been based 
on some valid ground. His Counsel urges 
that it iş sufficient to say that there waa: 


e | 
' E, 167; 19 M, L. J, 123; 
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dispute bétween the parties and that each 


party was determined to press his claim 
whatever. its merits. With this reasoning 
IT am disposed to agree. The learned 
‘Counsel for tbe respondent has taken the 
following grounds upholding the decision 
of the lower. Appellate Court. His first 
ground istbat the fact ofany agreement 
is merely based on an application to ‘the 
Revenue Court, and that application merely 


asked for the names of both parties to- 


"be entered jointly inasmuch as both 
parties were legal representatives of the 
deceased. : There is no authority for hold- 


| ing that an application to a Revenue 


Court cannot ‘be good evidence of a 
„preceding settlement, The Privy Council 


case of Chokhey Singh v. Jote Singh (1) 


was merely authority for holding that a 
particular application in a'particular case 
was not sufficient. proof of any preceding 
compromise. Inthe presentease the lower 
Appellate Court has relied not only on 
the application tothe Revenue Court for 
-mutation, but also on the oral evidence 
and on the surrounding circumstances. I 
consider that there was material on which 
the lower Appellate Court eould come to 
the finding that there had beena com- 
promise before ‘mutation, and that in 
second appeal ‘itis not open to us to set 
aside this finding. A second point taken 


-was thatthe evidence of a family arrange- 


ment ‘did not disclose any sufficiently 
precise settlement to justify effect being 
given.to it. It is, pointed out that the 
application to the mutation "Court did not 


. specify the shares ofthe parties, but only 


asked for an entry that they hold jointly 
This application, however, to the Revenue 
Court had to be read. in the lightof the 
previous history of the property and in the 
light ef surrounding circumstances. It 
could also ‘be read in the light of theoral 
evidence produced in this Court which was 
believed by the lower Court. So read 
there can be no question that, if there WAS 
a compromise at all, it was a compromise 
thatthe parties should, hold the property 
of Hargobind in equal moieties. The next 
point taken up is this. It is said that for 
2 family settlement to be recognised as such 
there must be a boga fide dispute between 
the parties, and this js interpreted by 
Counsel to mean that the dispute must 
1) 1 fnd. Gas. 166; 31 A. 73; : 

Aw 94: BA. L. J. 100; $0 LJ isi: 8M L 
36 I. A, 38; 12 O. Q. 288 (P, O.). 


bIDH GOPAL T, bEHARI LAL. 


arise out of a bona fide claim raised by 
each party. In this case he urges that 
the Court below has come to a finding that 
Sidh Gopal could have had no real belief 
in the validity of his elaim. Consequent- 
ly his claim was not bona fide and could 
not give rise toa bona fide dispute or to & 
bona fide settlement. .The expression 
"bona fide dispute" has been used in many 
decisionsasrequisite for a family gettlement. 
In my opinion it means nothing more than 
that each party must intend to press his 
claim to the property. The word “bona 
fide" indeed. will bave no meaning, except 
when one of the parties to the dispute is a 
trustee or qualified owner. In such a case, 
the trustee or the qualified owner cannot 
defend atransfer of the property, made to 
defeat the interest of his beneficiary or a 
person for whom he stands, by merely 
alleging that another member of the family 
claimed the property and that there was 
a dispute. In such & case, there is really 
no dispute. The expression “bona fide” 
is not applicable to a case .where each 
party ia contending for. an advantage to 
himself in hisownright, Every decision 
relied upon by Counsel for the contention 
thatthe dispute must be a bona fide dis- 
pute deals with a case where one of the 
parties was a Hindu female with qualified 
ownership. Nor again dol hold that the 
claim by each party to the settlement must 


- be a claim which that party beliéves to bé 


justified both upon facts and law. It is 
sufficient to point out that there might be 
an illegitimate son, who as such could 
have notitleto the property and who was 
not likely to be able to' produce evidence 
to prove his legitimacy. Supposing he- 
claimed to be legitimate and threatened to 
litigate. Ifthe rest ofthe family came to 
an arrangement with him, ib could not be 
said that-this failed to be a family arrange- 
ment. In other words I would construe a 
bona fide claim merely as a claim which 
the person making it intended ‘to press 
by litigation: or otherwise. The only 
requisite required to make valid a family 
arrangement is that it should be, “a trans- 
action between members of the same family 
which ie for the benefit of the family 
generally, as, for example, one which tends 
to the preservation of the family property, 
to the peace or security of the family and 
the avoiding of family disputes and 
litigation, or to the saving of the honour 
of the family” (see the definition of “family 
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Arrangement" in Halsbury’s Laws -of Eng: - 
land, Volume XIV, page 540). In this case 


itisclear that the community considered 
that the uncle and nephew should: not fight 
over the matter. 
that this arrangement was accepted by 
Behari Lal for the purpose of avoiding 
litigation and he cannot be permitted to go 
back on the arrangement. 

For the above reasons, I hold that the 
lower Oourt was wrong in finding that this 
settlement was not valid as & family settle- 
ment and prefer the reasoning of the trial 


Oourt. I would allow this appeal, and 


restore the decree of the trial Court. 


Mukerji, J.—I agree with my learned 
brother that the decree ofthe lower Court 
should be set aside and the decree of the 


Oourt of first instance dismissing. the re- 


Bpondent's suit should he restored. 


The facts found are very simple, A’ 


person died leaving a brother and a 
nephew. If the deceased person was 
Separate from his relations, the brother 
would succeed and not. the nephew. Ifthe 
nephew and the deceased were joint, the 
brother would be excluded. There wasa 
claim forthe deceased's property both by 
the brother and the nephew. The. caste- 
men decided that in order to avoid litiga- 
tion the parties should divide the property: 
equally amongst themselves. Accordingly 
an application was put before the Revenue 


Court stating that the names of the claim- - 


ants should be put down asthe heirs of 
the deceased person. This entry continued 
for four years. On foot of this entry the 
plaintiff, the brother of the deceased person, 
brought two suits for recovery of profits 
. against the. defendant. Itis clear then 
that there was a dispute between two male 
persons about the heirship of the deceased 
person. That dispute was settled at the 
Instance of castemen ina particular way. 

The settlement arrived at was given 
effect to at the instance of the claimants in 
the revenue papers, and the plaintiff in 
this ease brought suits for profits in 
pursuance of that agreement. The ques- 
tion then is. whether after all this. has 
happened, the settlement of dispute ‘ig 


to be set aside merely on the ground that . 


there was no“bona fide claim” on the part 
of defendant, and the settlement of the 
dispute was of no consequence. I am not 
prepared to say that any such contention 
should prevail. | 


There . can beno doubt 


. ed with costs, the decree of the 


í 
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‘Cases after cases have been quoted before. 
us. It is enough to say that each case was: 


decided.:on' its.own peculiarfacts. "Where 
parties are sui juris and understand their 
own interest, where each party is prepared 
to press his, claim and where. these parties, 
inorder to avoid a litigation, come, to an 


arrangement, I fail to see why that arrange- . 


ment should not hold good. It is a con- 
tract which has been entered into for con- 
sideration and it should be binding on the 
parties. For these short reasons I would 
hold that the plaintiffs suit was rightly 
dismissed. D ru 
 Bythbe Court.—The appeal is allow- 
Court 
below is set aside and the decree of the 
Court of first instance. restored with costs 
throughout. 
A.N.A. | 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 51 or 1925. 
|. , November 17, 1927. E 
Present :—Mr. Justice . Sulaiman and 
Mr. Justice Ashworth. 
NAJAF ALI KHAĄN—DEFENDANT— 
i - ÅPPELLANT l n" 
versus - l 
MUHAMMAD FAZAL ALIKHAN AND . 
OTHERS—PLAINTIFFS AND NARAIN DASS 
alias RAMDAYAL—DAFENDANTSm .. - 
RESPONDENTS. ` 
Landlord and tenant— Zarpeshgi lease—Instalment 
bond for lease money—Bond, whether mere security or 
extinguishes liability under lease—Tests—Intention— 
Contract Act (IX of 1872), s. 74—Provision to pay 
high rate of interest on default of instalment— 


"Penalty. 


Where a lease is executed and simultaneously, or 
as part of the same transaction, the lessee purports 
to payin advance the lease money by executing a 


bond making himself liable to pay the lease money’ 


in certain instalments, the question, whether the bond 
is executed asa mere security for ‘the due payment 
of the lease money or whether it entirely puts an 
end to the liability of the lessee under the lease, 
depends on the intention of the parties.as indicated by 
the documents and by the surrounding circumstances. 
[p. 250, col. 2.] ee: ; l 4 

»4Where'there is no liability to pay interest till 
default is made, but & high rate of.interest is 
stipulated to become payable on default of payment 


Appeal allowed, 


, 
g € 


‘deeds was that the 
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of an instalment, the stipulation is inthe nature. of ` 


8 penalty within the meaning ofs, 74 of the Contract 
Act. [p. 25], gol. 2.] 

-~ Avathani Muthukrishnier v. Shankaralingam Pillai 
(2) and Khagaram Das v. Ram Sankar vas Pramanik 
(3), ralied on. 


First appeal from a decision of the 
Subordinate Judge of Bulandshahar, dated 
the-4th November, 1924, | Mu 

Mesgis, S. K. Dar and Aziz, for the Ap- 


pel ant. 


Dr. K. N. Katju, Messrs, Pearey Lal aud 


Umashankar Bajpat, for the Respondents; - 


JUDGMENT. 

Ashworth, J.—This appeal arises 
frama suit brought bythe plaintiff.res- 
pondents against the defendant-appellant 
on the basis ofa bond dated the 23rd 

unary, 1917. . 

“a a and the same day the defendant 
Najafali Khan signed- what purports to 
be a zarpeshgt lease in his favour executed 
by Narain Das, defendant second party 
in respect of the zemindari rights in certain 
Iind.: The lease I construe to bà a lease 
ofthe property in consideration of the 
execution by the lessee of the bond now 
gaed upon. The bond has not been printed, 
but both the lease and the bond show that 
the transaction effected by --both the 
lessee was regarded 
as having discharged before occupation 
the total rent due for the whole period 
of occupation by means of his execution 
of the bond now sued upon. That bond 
has not been . printed, but was consistent 
with this interpretation. The lower Court 
was. asked to holdthat the two documents 
in effect, resulted merely in a lease, and 
not azarpeshgi or advance lease but one 
requiring lease money in the instalments 
and onthe date fixed by the bond. In 
other words, it was asked to hold that the 
effect of the bond was merely to supply 
ihe instalments and dates on which the 
lease money wasto be paid which details 
have been omitted from the lease. It wag 


asked tohold this because the defendant's 


contention was that he could- not be 
required to pay the lease money since he 
had lost possession of the leased property 
by the action or at -any rate. with the 
connivance ofethe plaintiffs. Alternatively 


it was asked to Rold that the rate of 


interest imposed on failure by the defend- 
ant Najafali Khan to pay up any instal- 
ment was penal being 33 percent per month 


compound interest, 


~ Sie Wa 
* P -- ee man lc. 


The subordinate Judge. repelled both. 
these contentions, Hshelithat the execu- 
tion of tha boad by ths defendant was 
intended to disshargs his liability to pay 


/ lease money in advances as recorded in the 


lease, He held that the rats of interest. 
was not exceptional in the District and 
gave no cause for interferenca by the Court, . 
Hedid not anacifioally coasider whether 
the rate cauli bs required as a panalty or 
not, : 
In this appeal both decisions of the’ 
lower Oourt are impugned. .As regards 
the first point, Ihold thatthe lower Court 
was right. Where a lease is executed and. 
simultaneously or as part of the same: 
transaction the lessee purports to pay in 
advance the lease money by executing a. 
bond making himself: liable to pay. the 
lease money - (calculated in advance) ity 
certain instalments the question to be: 
decided is what was the intention ofthe 
parties. as indicated by the two documents., . 
That intention may be that. the bond 
should only besecurity for the payment 
of the lease money. The intention may. 
be that on discharge of the bond the 
lessee should cease to ba liable for lease 
money that is'io say that, discharge of 
liability under the lease is conditional on 
discharge of the. terms of the bond. 
Lastly it may be that bond entirely puts 
an end toany liability of the lessee under 


‘the lease. In the- present case the last 


named intention appéars to me to be 
abundantly clear from the terms of the 
documents. Itis sufficient to quote thë 
words in the lease printed on page 22 
of the printed book: "I have received 
Rs. 2,200 the amount of the  zarpeshgi 
lease aforesaid under a bond of to-day's 
date executed by Najafali Khan in my 
favour." "We -may als> invoke for inter- 
preting this .document the attending 
circumstances that is to say the existing 
facts including the. state of the law. . Tf 
the liability ofthe lessee were to remain 
one merely of a les3see and not of a debtor, 
under a bond, the rate of interest that could 
have been obtained by suit woul have been © 
limited to 12 per cent. per annum, see s. 151 
ofthe Agra Teniney Act, 1901, read with 
the definition of “tenant” which includes 
a thekadar. . At least.this may well have 
been the idea of the lessor Naraindas. 
That being so we can well understand why 
he should wish to substitute liability in his 
favour of a debtor under a-bond for the 
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liability of a lessee under a lease. Nor 
would such an arrangement, if assented 
to bythe lessee, amount toan evasion of 
the Tenancy Act which should not be 
allowed as contrary to public policy. It 
is only in the case of a lessee or tenant 


that the rate is restricted by the Tenanay- 


Act, Ifthat tenant likes to substitute a 
liability under a bond the Tenancy Act can- 
not be.held to protect him, 

The meaning of these documents as inter- 
preted by surrounding circumstances 
being clear I hold that we are not entitled 
to resort to the subsequent conduet of 
the parties for the elucidation of the mean- 
ing of these documents. The appellant's 
Counsel cannot, therefore, invoke as he 
would like to do a subsequent suit brought 
by the lessor Naraindasin respect of the 
first instalment under the bond wherein 
he described the bond” as merely by way 
of securityfor the payment of the lease 


money. I accordingly hold that the lower: 


Court wasright on this point. . | 
As to the fsecond question whether the 
Court could and should have reduced the in- 
terest the firat question to decide is whether 
the provision for payment of interest was 
penal. It seems unnecessary to me to refer 
to the numerous decisions in favour of its 
being penal. It is sufficient to refer to one 
of them, namely, Sundar Koer v. Rat Sham 
Krishen (1) and to say that a similar view 
has been taken by the Bombay and Madras 
High Oourts, There is no recent decision 
of our ‘Court on the point of which Iam 
aware. It was held in the Calcutta case 
that the imposition of interest on default 
ofthe payment of an instalment even 
though that interest is only to be reckoned 
from the date of the failure, nevertheless 
must be, regarded. as penal, because it 
doés .provide for a further obligation on 


the part ofthe debtor, by reason of his 


failure to fulfil his contract to pay the 
-instalment on` the prescribed date. With 
this reasoning, I concur. A penalty is 


. something imposed on a person by reason. 
of his failure to do ‘something, and it can: 


make no difference whether that some- 
thing isthe payment of interest or any 
other obligation, : giving rise to pecuniary 
loss. I ‘am not awara “that the Privy 


Council has any where expressed-a contrary . 


D 34 0, 150; 341. A. 9; 110. W. N. 249;.5 O..L. Je 
106:. 4 A. L. T-109; 9 Bom. L,, R,- 904. 17 Mi L. J. 43; 
37M, L, P. 75 (P. 0) - TU mes. 
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"view. Doubtléssithas expressed the view 


: that the imposition of au excessive rate of 


interest by itself cannot justify a finding 


_of undue influence under ss, 16 and 19 (a) 


‘of the Contract Act. Bat it has never 
held so far as it has been brought to.our 
notice, that the imposition of such 'in- 
terest cannot be.regarded as a penalty. 
The next question is whether this interest 


should. be reduced under s. 74 of the 


. Contract Act. Having regard to the fact 


that 37 per cent. is a very high rate, in our 

‘opinion, and that the object ofthe person 
requiring it was to evade restriction of 
interest by the Tenaney Act to 12 ‘per cent, 
I consider that this isa’ case where the 
Court may interfere and- would reduce 
the interest to interest at 12° per cent. per 
annum. I see no reason for refusing com- 
pound interest, i 


^. For the abova reasons, I would allow 
this appeal in part and give & decree 
on the bond sued upon for the principal 
with 12 .pér cent. compound interest in 


lieu of the contract rate. I would 
allow costs of this appeal and of the 
lower Court according to success and 


failure, 


Sulaiman, J.—I concur in the order 
proposed. -Having regard to: the stipula- 
tions contained in the lease and in the 
bond, it is clear that the intention was to 
make the defendant-appellant liable under 
the bond for the . payment: of the. instal- 
ments and to give to Narain Das réspondent. 


the right to recover the amount through the 
-Oivil Court. 


I agree that where: a high rate of in- 
terest is stipulated to become payable 
only on default of payment of an. instal- 
ment, the stipulation is in the natureof. a: 
penalty within ‘the meaning of s..74- of 
the Contract, Act. There is no liability 
to pay interest until default is made, 
and, therefore, the liability is a punish- 
ment for the breach. The-explanation to- 


the section - indicates that where thére is 


an increase of rate ‘of interest on ‘default 
of payment the stipulation may be penal. 
On the sare principle, when no interest 
is payable originally and some interest 
bécomes payable only on default, the agree- 
ment would be p»nal, There is plenty of 
authority in” support “of "this view, vide 
Avathant Muthukrishnier Y. Sankaralingam 


6. 
" 
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Pillai (2) and Khagaram Das v. Ram Sankar 
Das Pramanik (3). v 
I also agree that the rate of interest 
fixed was exorbitantly high. TID 
By the Court.—The appeal is allowed 
in part and the claim decreed for the 
principal with interest at .12 per cent. 
per annum compounded annually upto 
the date of the suit, and thereafter at 6 per 
cent, per annum simple till realization. 
The parties are to receive and pay costs 
in both Oourts according to success and 
failure. The costs in this Court will include 
fees on the higher scale. ' e Lr 
A. N.A.  '  Appealallowed in part. 
(2) 18 Ind. Oas. 417; 36 M. 229; 13 M. L. T. 20; 94 
M. L. J. 135. ` ` l 
a Ind. Cas. 815; 42 0.652; 21 O. L. J. 79; 190, 
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ALLAHABAD HIGH COURT. 
First Civir. ArPEAL NO. 489 or 1924, 
| November 29, 1927. - 

Present;—Mr. Justice Sulaiman 
and Mr. Justice Kendall. .- 
‘Goshain SHEO, GHULAM PURI— ` 
— PLAINTIFE—AÀ PPELLANT 


versus 
SHIAM LAL BHAGAT——Derenpant 
— RESPONDENT. ; 
Religious institutions—Dasnami Goshains—Suecession 
to private property—Devolution of property in 
spiritual line, whether raises presumption that prc- 
perty belongs to institution. | j 
In the case of a mahant belonging to an order the 
mêmbers of which have to sever their relationship 
altogether with their natural family, the mere cir- 
cumstance that certain properties have for several 
generations devolved in the spiritual line does not 
lead to any presumption that the properties are trust 
properties and not the private properties of the 
mahant. [p.293,col.2.] — uM | 
Indar Singi v: Fateh Singh (2), distinguished. 
' First appeal from the decision of the 
Additional Subordinate Judge, Ghazipurat 
Ballia, dated the 26th September, 1974. — 
Dr. Sen, Messrs. B. Malick and Ajudhia- 
nath, for the Appellant, 
` Mr. A. P. Partdey, for the Respondent. 


JUDGWMENT.—Fíérst Appeals Nos. 489 
of 1924 and 141 of 1925 arise out of two dis- 
tinct suits which were tried together. The 


plaintiff in both the suits claimed to be : 
the disciple and the spiritual successor of 


v. BHIAM LAL BHAGAT. 
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the late Goshain Rap Puri who was, the 
mahant of the math of Sawdhari Puri. 
His case is that the deceased under two 


sale-deeds, dated the 21st of October, 1919, 


and the 13th of January, 1922, transferred 


the property in dispute in these cases to 


the contesting defendant and his wife in. 


order to pay off certain amounts. due tò 


previous mortgagees, that these propere 
ties were part of the math property and 
there was no legal’ necessity for their 
transfer. The defendant contested the 
Claim by, denying that the plaintiff was 
the chela of the deceased and denying 
that the property was trust property, 
There was also a plea that there was. legal 


necessity for the alienation. 


The learned Subordinate Judge. has 
found most ofthe issues in favour of the 
plaintiff. He has held that it has been 
proved that the plain ‘iff is the lawful chela 
of the deceased Goshain, that the ,sale was, 


. for consideration and without any. legal 
necessity and that there was.no force in the 


3*4 


witness Ram Subhag Singh was a person 


- 


1071. ©. 1928 


& méreopinion. The learned Subordinate 


Judge who heard these witnesses did not. 


believe that their evidence satisfactorily 
established that the properties were trust 
properties. Having examined that evidence 


we agree thatit is not possible to place. 


implicit relianceon the evidence of these 
witnesses and hold that by their statements 
they have established that thesa properties 
were trust properties, 

' The learned: Advocate for the appellant 
has-next ‘contended that having regard to 


the fact that .these properties have de- 


scendedifrom guruto chela for several 
generations and that it is found that there 
is some nucleus of trust property, it should 
be presumed that the succession in the 
Spiritual line took place because these 
properties were trust properties, 


The mahants of.this math are Puris 
and belong to one of the Dasnamii Goshains 
and order founded by the famous Shankar- 
Bcharya. As- pointed out in the case of 
Ramdhan Puri v. Dalmir Püri (1) before a 
person is taken into thisórder finally a num- 
ber of ceremonies aré performed, e.g. the 
taking off of janeo, the cutting off of his 
thótià (tuft. of hair) and his performing 
his own saradh. - All thesé indieate that 
his connection with his natural family 
and thé sèċülar life i$ altogether Severed, 
and ‘he belongs completely to this order. 
This would suggest that after he has 
been taken into the’ order finally no tie 
of relationship remains between him and 
his natural relations, and neither can 
Succeed to the priváte property of the 
other. No authority has been cited before 
‘us to show that the private proper- 
ty which à mahani of this order might 


acquire can descend to his natural relationg . 


in préference to his spiritual chélas, Prima 
facie, one’ would imagine that the devolu- 
tion of both the trust property and the 
private’ propérty would be in the spiritual 
line. It cannot be doubted that the rules 
of succession and devolution prevailing 
in & particular math are governed by 
particular customs applicable to it. It 
cannot be denied that a mahant ' might 
acquire private property with his ‘own 
money, but such. property also ‘could not 
be inherited by the members of his natural 
family. In this view of the matter there 
ig no significdnce ‘attached to thé mere 


(M) Ind, Cas, 385; 14 C. W; N. 191, - 
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circumstance that the devolution of these 


properties has for several generations been 
‘in the spiritual line. Great reliance has 


been placed by Dr. Sen on the case of 
Indar Singh v. Fateh Singh (2. But it 
was assumed in that case that there could 


-be devolution on thé natural heirs and it 


was then held that when it was shown 


that property had déscended from one | 


mahant to another to the exclusion of the 


natural heirs there was a , presumption 
that thé property was.trust property. In 


his particular case wé are unableto hold 


either-on the evidence or any authority 
that.even the private property of ahy 
mahant could háve been inherited by his 
natural héirs. P ks 

- On the one hand, we have the circum- 
Stance that these properties were in the 


posséssion of pérsons who were the maArits 


Of this math, on the othér, we have the 
undoubted fact that between the years 
1874 and 1922 there had been ‘various 
transférs in the form of usufructuarv 
mortgages made by. the: spiritual great 
grandfather, grandfather and the father 


of the present plaintiff. These ‘mahkants 


had been treating: these properties as their 
Own proper 


C539. o 0. yl ty NG 


scale, "E 
| A ppéals dismisséd. 


AUN. A. Sed, 
(2) 59-Ind. Cas, 734; 1 Lah, 540; 64 P. W. Ry 1920r 
49 P, L. R: 1921, SMS 


ties as if over them they had full 


ÈA . v _KÎRËARAŤH RAT V, SRIPAT RAT." - 


ALLAHABAD HIGH COURT. 
FIRST: Cryin APPEAL No. 271 cr 1924. 
November 8, 1927.. © 
Present :—Mr. Justice Sulaiman 
and Mr. Justice Ash worth. 
KIRTARATH RAI AND oTHERS—DEFEND- 
ANTS—ÀPPELLANTS 
: | versus 
SRIPAT RAI AND OTHERS— PLAINTIFFS AND 
RAM SURAT RAI alias SURAT RAI— 


DBFENDANTS— RESPONDENTS. , 

Specific, Relief Act (I of 1877), s. 27—Specific 
performance against subsequent tramsferee for value 
— Burden of proof of want of notice—Practice— 
Evidence adduced on both sides—Question of onus of 
proof wmmaterial. D 
. Per Ashworth, J.— Where a plaintiff is.seeking to 
take advantage of s. 27 of the Specific Relief Act, it is 
for him.to show that he isentitled under every word 
of that section to the relief claimed. [p. 256, col. 1.] 

Where a person has to prove that notice has been 
given to another person, the mere fact that the 
transaction in question might have been known to a 
considerable number of people will not amount to the 
necessary proof. |ibid.] 

. Per Sulaiman, J.—In a suit to enforce specific per- 
formance against a transferee for value, the burden 
of proving want of notice in.the first instance ‘lies on 
the defendant transferee. But, ashe can do this by 


merely denying the fact on oath, the question of 


ST of proof loses much of its importance. [p. 256, 
col. 2.] 
"The question of burden of proof is merely one of 


procedure and where both parties haveled evidence: 
| the question loses all its importance. [ibid.] 


First appeal from a decision of the 
Subordinate Judge, Ghazipur, dated the 
95th April, 1924. — — 

. Dr. Sen, Messrs. Umashanker Bajpai and 


"A. P. Pandey, for the Appellants. 


. Mr. Kamlakant, for the Respondents. — 
| JUDGMENT. ` 


Ashworth, J.—This appeal arises out 
ofa suit for specific performance of a con: 
tract to sell certain property by. the plaint- 
iffs-respondents Sripat Rai and others, the 
owners of the property. < 

The suit was brought by the plaintiffs on 
the allegation that Ramsurat Rai had 
executed an agreement to sell the property 
in suit on the 18th of January, 1923. The 
alleged agreement ‘was that the property. 
would be sold within 10 days ‘for a con- 
sideration of Rs. 5,099 set off against pré- 
vious debts which the vendee would pay at 
all events and for Rs. 99-15-9 earnest money. 
Tere is somè contradiction in the terms of 
this) agreement, because in one part it is 
stated that the whole consideration was 
Rs. 5,099 whereas reading the deed as a 


whole it would appear to be Ra, 5,099 plua 
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Rs. 99-15-9 earnest -money. This discere 
pancy, however, does not appear to me to be 
of any importance. -The plaintiff went on 
to state that on thè 28th of August, 1923, 
Ramsurat Rai had sold this property and 
other property t» the defendant Kirtirath 
Rai and others for a cash payment of 
Rs. 2,500. In thiscase it appears that the 
vendees were to take the property with the 
risk of any encumbrances attaching to it. 
The reason given’ in’ the. plaint for the 
owner of the property selling the property 


‘to Kirtirath Rai in spite of having agreed 


to sell it to the plaintiffs is, said to be ai 
desire to cause the plaintiffs and other cre- 
ditorsloss, Although itis ditficult to de- 
monstrate positively that the sale to Kir- 
tirath Rai was more valuable to Ramsurat. 
Rai than the sale which the plaintiffs allege 
was-agreed upon by him, on general consi- 
derations it is probable that the sale im- 
pugned by this suit must have been consi- 
dered by the vendor more to his advantage. 
The vendor was at least getting Rs, 2,500 
in cash, whereas under the agreement .he 
would only get Rs. 99 in cash. It is true 
that the property for which he was getting 
Rs. 2,500 exceeded the property for which 
he would get Rs, 99 in cash, but it would 
appear probable that this extra property 
was encumbered. It is unlikely . that the 
vendor would ‘have acted against his agree- 
ment unless he obtained a better price than 
he could by that agreement. | 2 Ss 
The suit was resisted on two grounds.’ One 
ground was that the agreement was. a forg- 
ery in the sense that it was never executed 
by the defendaht Ramsurat Rai. He 
made the usual allegation that he signed a 
blank paper. The blank paper he said was 
to have contained a mere bond for Rs. 20 
odd. Itisobvious that before such a story 
can be accepted on the partof the defend- 
ant there must be very cogent evidence. In 
this case little reliance has been placed on 
thisplea by theappellants,.and I am not 
disposed to accept it. - 2. Pi 
The o her ground on which the, dé- 
cision of the ‘Subordinate Judge is con- 
tested is that the appellant, that is to 
say, the yendee under the second deed, 
had no notice of the former deed, and this is. 
the real question in this appeal. | 
On this point the Subordinate Judge has 


‘used the following language in his judg- 


ment, “I, have no doubt the vendees had 
knowledge of the agreement when they got 
the ‘sale-edeed executed, The evidence on 
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the plaintiffs’ side shows this, On the other 
sidethe statement on this point is that of 
Raja Ram alone, The burden of want of 
knowledge lay on the defendants. In my 
opinion the defendants had knowledge of 
the agreement with the plaintiff’. Now the 
evidence on which the Subordinate Judge 
based the remarks is as follows:—The plaint- 
iffs through the mouth of Sakhraj Rai, one of 
them, stated that he was told of the propos- 


ed sale to Raja Ram by two persons Mahesh- . 


war Rai and Raghunayak, and thereupon 
tock the agreement executed in his favour 
to Raja Ram and showed.it to him. Raja 
Ram said then that he would not proceed 
with obtaining the sale-deed. In cross- 
examination Sakhraj said that Raghunayak 
and Maheshwar gave him the information 
severally, and that there was no third person 
present on either occasion. He did. not 
remember the date when they told him, 
Now, ordinarily, I should hold that when a 
plaintiff suing for specific performance 
under s. 27 of the Specific Relief Act stated 
in the proceedings that he had given notice 
to the defendant vendee it was for that 
vendee to shake his statement by cross- 
examination.” In this case, however, it 
appears tome abundantly clear that Sakhraj 


Rai has attempted by his answers to certain - 


preliminary questions in the cross-examina- 
tion to make it impossible for the vendee 
to cross-examine effectively on this point. 
He says that his two informants came 
Separately and no third person was there. 
He only put-up one of these informants 
as awitness named Maheshwar. He did 
not remember the date when they told 
him. His evidence seems to suggest that 
he straight away went to object to the 
vendor. It may be assumed, therefore, that 
the.day that he gave notice to the vendor 
was the same dateas that on which he 
was spoken to by Raghunayak and Mahesh- 
war. He did not remember this date. 
Every thing seemsto have beensaid by 
him witha view to exclude cross-examina- 
tion. In the circumstances I hold that the 
vendee cannot be prejudiced by not hay- 
ing asked in cross-examination questions 
to shake the affirmative statement of Sakhraj 
Rai. On the other hand, Raja Ram came into 
the witness box and denied that he had re-. 
ceived .notice. lt is necessary, however, to 
point out that itis not only Sakhraj Rai 
who alleged having given notice to the 
vendee. His witness Maheshwar Rai states 
that the vendee came to him and asked 
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him to join himin the purchase, and he 
refused because he knew of the agreement 
in favour of the plaintiff. But this witness 
appears open to the objection that no 
reason whatever has been shown why he 
should be requested by the vendee to join 
him in the purchase. Hehad to admit in 
cross-examination that he had not joined 
Raja Ram in any other transaction, and gave 
no reason why he should be especially 
asked to join him in this case, In these 
circumstances I am of the opinion that the 
plaintiff's evidence to show noticeis of a 
very unreliable kind and would besuftici- 
ently met by the denial of Raja Ram on 
oath. I should ordinarily have felt dis- 
posed to give considerable weight to the 
Subordinate Judge's estimate of the evi- 
dence inasmuch as he actually heard the 
witnesses, but the Subordinate Judge has 
not stated that the demeanour of the 
witnesses impressed him one way or the 
other. He seems to have thought that be- 
cause two persons on behalf of the plaintifig 
spoke of notice and only one person on 
the side of the defendant denied notice, 
the plaintiff must succeed: on the point, 
This argument is not in any case of much 
weight but in this particular case, as re- 
marked above, the two persons on behalf 
of the plaintifis spoke of totally different 
proceedings. So neither could be tested 
against the other by cross-examination. 
Moreover, one of them is open to the 
objection that he has by his answers pre- 
cluded all chance of being shaken in cross» 
examination and the otlier one is open to 
the objection that he alleges an improbable 


thing, namely, that he was asked to join. 


the vendee in the sale without giving any 
satisfactory reason, indeed ‘any reason 
whatsoever, for such an improbability 
taking place. I wculd note that thejudg- 
ment in thiscase by the Subordinate Judge 
was recorded a month and a half after the 
evidence was 
additional reason for my not giving much 
weight tothe apparent impression made 
on him by the witnesses. The only reason 
for holding thatihe witnesses did make 
an impression on him is that he decided 
the case in favour of the plaintiffs. : But 
the language in the judgment seems to 
ascribe this decision to another reason, 
namely, the fact tha?two witnesses spcke 
for the plaintiffs and only one for the 
defendant, a reason which, I have alreagy 
answered. ; 


recorded, and this is an. 


- 


+ 
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_ The Counsel for the respondents has 
addressed to us an argument not adopted 
by the Subordinate Judge. It is thatin 
a villagelike the one where. this transac- 
tion took place the-agreement by the 
vendor in favour of the plaintiffs could 
not have ‘taken place without being known 
to other persons. The village appears from 
the Gazetteer to have had over 12,000 
inhabitants in 1908. The houses of the 
respective parties appear to be separated 
by an arm ofthe river and the two por- 
tions of the village bear different names, 
one being called the main village and other 
the small village. In these circumstances 
little force will attach to this argument. 
Apart from this, it is quite clear to me 
that where a person has.to prove tha 
notice has been given to another person, 
the mere fact that the transaction in ques- 
tion might have been known to a consider- 
able number of people will not amount to 
thé necessary proof. It has also besn con- 
tended by the appellant's Counsel that the 
Sübordinate Judge was quite,right in 
plaeing the burden of proof on the respond- 
ents. There is no doubt considerable 
authority of the Courts in India is in support 
of this viéw. Personally [hold that where 


. & plaintiff is 8éeking to take advantage of 


5. 27 of the Specific Relief Act itis for him 
to show that he is entitled under every 
word ‘ of that Section to the relief claimed. 
In thé presént' case the matter is of no 
great importance as, there has been evidence 
adducéd on both sides and it is not a 
question of an initial burden of proof. 

"Taking thiá view of the case I 6éonsider 
that for me to refuse to dissent from the 
finding of the lower Court as to notice 
merely on: the ground that the lower Court 
héard the evidence, would in effect amount 
to hold that theré can be no first appeal on 
a matter of fact. 

' For the above reasons I would allow this 
appeal-and dismiss the suit with costs 
throughout. | | 
“Sulaiman, J.—1 concur in the conclu- 
tion. | 


"As regards thé question ‘of burdén of 


proof, it seems to me that under s. 27, sub- 
cl. (b) of thé Specific Relief Act a contract 
can be enforced not only against a party 
thereto . but also against any other 
person claiming under him by a title 
arising subsequently tothe contract. There 
is, however, an excepticn in favour of a 
transferee for value who has paid his money 


ł 
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in good faith and without notice of the 
plaintiffs’ contract. From the language of 
this section it is clehr that'any person who 
wishes to bring himself within the excep- 
tion must in the first instance show that he 
I expressed 
the same view in my dissenting judgment 
in First Appeal No. 183 of 1919; decided on 
the 25th of May,-1923, where I quoted cases 
of all the High Courts in support of that 
view. Out of these I may only refer to the 
case of Naubat Rai v. Dhaunkal Singh (1). 
Since then these rulings have been follow- 
ed in several other cases, In this view 
of the matter it is correct to say that 
the burden of proving want of notice in 
the first instance, lies on the defendant 
transferee. But this he can do by merely 
denying the fact on oath, and, therefore, 
the question of burden of proof loses müch 
of its Importance. | 

In this particular case no specific ground 
has been taken in the memorandum of 
appeal that the burden was laid on the 
wrong party. The question of burden of 
proof is merely oné of procedure and it is 
significant that the plaintiff.in the lower 
Court did not insist on the defendant 
leading the evidénce in the first instance 
but he himself led evidence to prove the 
giving of notice; Both parties have, 
therefore, led ‘evidence before the Court 
and the quéstion of mére burden of 
proof has lost almost all its importance. 
We have to weigh thé evidence as it 
stands and come to conclusion whether. 
the ‘fact of noticé has or has not been" 
established, 

_By the Court.—The appeal is allowed 
and the plaintiffs’ suit stands dismissed .' 
with costs throughout. 

A N. A, l Appeal allowed. 


(1) 32 Ind. Oas. 953; 38 A. 184; 14 A. L. J. 111. 
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BOMBAY HIGH COURT. 
FULL BENCH. i 
SEGONE CIVIL APPEAL No. 148 or 19206, . - 
August 26, 1927. 
.. Present:—Sir Amberson Marten, KT., 
Chief Justice, Mr. Justice Crump and Mr. 
l ^ Justice Blackwell. 
GANPAT TUKARAM MALI— 
PLaINnTIFF—APPELLANT 


versus a 
SOPANA TUKARAM MALI—DEFENDANT. 


— RESPONDENT. Ze 
. Negotiable Instruments Act (XXVI of 1881}, s. 80— 
Promissory note payable on demand—-No provision for 


interest or place of payment—Maker's liability to pay ' 


interest at G per cent, from date of note.. - ° 

In a suit brought after demand made on a pro- 
missory note payable on demand which is silent as to 
interest and specifies no place of payment, interest 
' js recoverable under the Negotiable Instruments Act 
from the maker of the note at Bik per cent. per 
eee from the date of the promissory note. [p. 265, 
col. 1. 5 
. Framroz Eduljee Dinshaw v. Mahomed Essa (1) 
and Bishun Chand v. Audh Bihari Lal (3), fol- 
lowed: 

Best v. Haji Muhammad Sait (2), dissented from. — 

Per Marten, C. J.—Section 80 of the Negotiable 


Instruments Act gives interest as. a matter of right 


in cases to which it applies. [ibid] || 
Second appeal from the decision of the 


District Judge, Poona, in Appeal No. 7" 


of 1925, varying the. decree of the 
Joint Second Ciass Subordinate: Judge 
at Poona, in Civil. Suit No. 1006 of 1923. 


= The case came on for hearing before. 


"Marten, C. J.,and Cramp, J., and their Lord- 
Bhips made the following ! 


- ORDER OF REFERENCE TO A 


FULL BENCH. d 


Marten, C. J.—This Becond appeal 
raises:a short but important point, Viz., 
whether in & promissory note payable on 
demand but not at a.specifed place interest 
can be awarded under s. -80 of the 
Negotiable Instruments Act from the date 
of the promissory note, or only from the 
date of actual demand or else from the 
date of suit. The trial Court awarded 
interest from the date of thé promissory 
note. The lower Appellate Court varied 
that decision and awarded interest from 


the date of actual demand. The’ plaintiff . (1) 


appeals, ~The respondent does not appear. | 
The promissory, note itself is. dated 
September 8, 1920, whereby -the promisee 


promised to re-pay Rs. 2,000 "whenever you, . 


demand either in this country Orin any 
other country.” It was executed apparent- 
ly at Bombay where the promisee resides, 
Nothing wassaid in the instrument about 


GanBat TÜKARAM mahi 7. goPawa TÜKARAM MALT ^» 
‘interest. 


the instrument.iteell. 


557 
We hold that on the true con- 


struction of this note there is no specifi- 
ed place of payment ` within- the mean- 


"ing of ss. 64 and 69 of the Act. A specific 


demand for payment was made on July 
4. 1993. The. suit was brought about 
September 4, 1923. "E 
Turning next to s. 80, that section, as 
modified: by s. 2 of Act’ XXX of 1920, 
Tung: — ` A 
"When no rate of.interest is specified 
in the instrument, interest on the amount 
due thereon shall, notwithstanding any 
agreement relating to interest between 


‘any parties to the instrument, bé calculat- 


ed at the rate of six per centum per 
annum from the date at which the same 


ought to have been paid by the purty. 
charged, until tender or realization ofthe ' 


amount-due thereon, or until such date 
after the institution of a suit to recover 
such amount as the Court directs." | 

The question then is what is the date 
at which the suit promissory note “ought 
to have been paid" by the defendant 
within the. meaning of s. 80, In this 
respect s. 80 may be contrasted with s. 79 
which provides :— SANAN 

“When interest at a specified. rate is 
expressly måde -payable -on a promissory 
note or Bill of Exchange, interest shall 
be calculated at the rate specified, on 
the amount of the -principal money due 
thereon, from-the date of the instrument, 


' until tender;or realization of such amount, 
- or until-such date afterthe institution of 


asuitto recover suchamouat asthe Court 
directs." — | 


''.' "here is, therefore, a contrast; as pointed 
' out by my brother Orump, in the wording of 
these two sections, 8. 80 providing forinter- | 

‘est from the date when the money ought to 


have been paid, and s. 79 from the date of 


, Mr. B. G. Rao who has dssisted the 
‘Court by bringing several authorities ‘to’ 


‘our attention, whether they tell in his 


favour or against him, naturally relies on 
Framroz Eduljee Dinshaw v. Mahomed Essa 
1); where Sir Norman MacLeod and Mr. 
Justice Coyajee held that in such a case 


interest is payable from the date of the 


instrument, ‘They expressly differed from 
Best v. Haji Muhammad Sait (2);.-where & 


Division Bench of that Court held the 


(1) 94 Ind. Cas. 21; 50°B, 200; 28 Bom, L R: 1414 
A, L R. 1926 Bom, 2416 > , - $$ 
(2) 23 M, 18; 8 Ind, Dec, (s, 8} 40 5 NE 
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contrary. Thereis another authority in 
Bishun Chand v. Audh.Bihari Lal (3), 
where Mr. Justice Mullick and Mr. Justice 
Atkinson held, in a judgment delivered 
by the latter, that interest ran from the 
date of the instrument. We were also 
referred to Brojendro Kissore v. Hindu- 
stan Co-operative Insurance Society (4), 
where Sir. Lancelot Sanderson in a case 
on limitation held that time ran from 
tne date of the instrument. A further 
authority was cited, vie, D.N. Shaha & 
Co. v. Bengal National Bank, Lid. (5), a 
decision of Mr. Justice Mookerjee, with 
respect to s. 9of the Act on an overdue 
bil. Reference was also made to some 
observations by their Lordships of the 
Privy Council in Ameer-oon-nissa v. Moorad- 
con-nissa (6), showing that in certain 
classes of-cases a demand may be necessary 
and in othersnot. 4 


Now ifl may be excused for any charge 
of egotism, it so happens that this particu- 
lar point is one which has frequently 
come before meon the Original Sideand 
for which I have been awaiting an oppor- 
tunity for many years to have argued and 
finally settled. It. came before me in a 
case Mathuradas v. Maganlal, Original Civil 
Jurisdiction Suit No. 1848 of 1919, on Octo- 
ber 11, 1919. I then made an examina- 
tion as best I could of the available 
authorities, and the uncorrected notes of 
my judgment should, I think, be kept 
and be available to the present parties 
for assistance in argument. J then came 
to the conclusion (which of course will be 
open to Tevision) that as. far as English 
Law was concerned, it was clearly settled 
by two different lines of authorities: (1) 
that in the case of a promissory note pay- 
able on demand interest runs from the 
date of demand,or if nodemand is made, 
from the date of the writ or its service: and 
(2), that as a promissory note payable on 
demand is payable ab once, the Statute 
of Limitations runs from the date of the 
noteand no demand is necessary before 
action is brought. 1 there referred, inter al id, 


to Norton v, Ellam (7), In re George Francis ° 


(3) 40 Ind. Oas. 350; 2 Pat. L. J. 451; 1 P. L, W. 615; - 


(1917) Pat. 979. 
4) 38 Ind. Cas. 705; 44 C. 978 at p. 989; 28 C. L. J, 
238; 21 C. W. N. 482. 
(5) 60 Ind. Cas. 940; 47 C. 861; 330. L. J. 541. 
, (6) 6 M. I, A. 211; I Sar. P.O. J. 211; 19 E. R. 79. 
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v. Bruce (8); In re Brown's Estate, ‘Brown v. 
Brown (9) and Edwards v. Walters (10) as 
showing that a demand prior to writ is not 
essential; that the writ itself isa demand; 
and that the note itself matures as soon 
as itis made and delivered tothe payee. 
Norton v. Ellam (7) is cited by Sir Lancelot 
Sanderson in his judgment in Brajendro's 
case (4), which I have already alluded to. 

Thereis, however, anotherline of authority 
beginning with Vernon v, Cholmondeley (11): 
also Blaney v. Hendricks (12), Upton v. Lord 
Ferrets (13), Lowndes v. Collens (14), Webster 
v. British Iemprie Mutual Life Assurance Co. 
(15) and Pierce v. Fothergill (18). In this 
last case the head-note runs: — 

“Ona promissory note payable on de- 
mand, where there is no proof of any agree- . 
ment for interest, the plaintifis only 
entitled to interest from the dayof issuing 
the writof summons." 


Then there is another case iu Im re 
East of England Banking Co. (17), That 
wasa case where some notes were payable . 
at Norwich and others at the London 
and Westminster Bank in England, and. 
it was held that ifthenote required tobe pre- 
sented at a particular place, it must, of 
course, be presented at that place. As to the 
more general proposition, Vice Chancellor 
Mallins in In re East of England Banking 
Co. (18) in the Court: below (with whom 
the Judges in the Courtof Appeal agreed) 
said (page 375*): ; 

"Where a note iè payable on demand 
which on the face of it does not carry 
interest, it is perfectly well-known that 
it Garries interest only from the time when 
the demand is made. " 

The law is similarly stated in Halsbury's 
Laws of England, Vol. II, page 524. ` 

e (1890) 44 Ch, D.627; 59 L, J. Oh. 109; 63 L. T. 48: 
38 W. R. 617. : 

(9) (1893) 2 Ch, 300; 62 L. J, Ch. 695; 3 R, 463; 69 T, 
T. 12; 41 W. R. 440. 

(10) (1896) 2 Ch. 157 at p. 166; 65 L. J, Ch. 0073-74 
L. T. 386; 44 W.R. 547 


(11) (1722) Bunbury 119; 145 E. R. 617. 
,U3) (1770) 2 Black. W.T6l; 3 Wila, 205; 96 E. R. 
4 


mt) (1801) 5 Ves. Jun. 801; 31 E. R. 866; 5 R.R, 


(14) (1810) 17 Ves Jun. 27; 31 E. R. 11 


(15) (1880) 15 Ch. D. 169; 49 L, J. Oh. 769; 43 L, 1% 
229; 28 W. R. 818 2n 


* (16) (1835) 2 Bing. N. O. 167; 132 E. R. 68. | 
(17) (1869) 4 Ch. A. 14; 38 L. J. Oh. 121; 19 L, T. 298; 
i7 W.R. 18 


(18) (1868) 6 Eq. 368. | E 
~ *Page of (1868) GEq.—[Ed] |, 
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‘Those two lines of authorities must, 
therefore, be, 1 think, carefully considered. 
They do not appear io Rave been consider- 
edin the Indian cases at present cited to 
us. Ofcourse, apart from what the English 
Law is or even mercantile custom, we have 
to consider primarily what is the true 
construction of the Indian Act, viz, the 
Negotiable Instruments Act, by which we 
are governed. In Mathuradas v. Maganial, 
Original Civil Jurisdiction Suit No. 1848 of 
1919, I had not got to decide this precise 
point because the note there was payable 
ata specified place. I held on the evi- 
dence that a demand had been made at the 
specified place at some date prior to the 
plaint, but as that date was notprovedI only 
awarded interest from the date of the 
plaint.  . 


There is a subsidiary point. as to whether 
s. 80 applies to a case where no interest is 
mentioned at all. But that has been decid- 
ed in the Indian cases, that is to say, both 
in Best v. Haji 
Bishun Chand v. Audh Bihari Lal (3), as 
well as in Framroz Eduljee Dinshaw v. 
Mahomed Essa (1), that e. SU does apply to 
such a case, , l 

Under all the circumstances we think 
this is a case where the matter ought to be 
decided finally bya Fall Bench. We will, 
accordingly, refer the question to a Fall 
Bench. m 

It is unfortunate that the respondent 
does not appear in the present case, and, 
therefore, we have been without the benefit 
cf any argument on his behalf. Ifthe 
same unfortunate position should arise 
before the Full Bench, possibly it may 
be arranged that some member of the Bar 
willact as amicus curic, and assist the 
Bench by a legal argument in support 
of the view taken by the lower Appellate 
Court. 


I should have: added that the other 
provisions as to interest will be found in 
the Interest Act of 1839, and s. 34 ofthe 
Oivil Procedura Oode. But the present 
claim for interestis not made under either 
of those Acts but under the Negotiable 
Instruments Aet. — u 

The precise question for the considera- 
tion ofthe Fall Bench will be, as framed 
by my brother Crump, viz, ;— | 
“a suit is broughtafter demand made on 
&. promissory note payable on demand. 
The note 18 silent a3 to interest and speci 


4 


Muhammad Sait (2) and. 
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fes no place- for payment.- Is’ interest 
recoverable? If so, from what date and at 
what rate”? 

"The reference was. heard by' a Ful 
Bench composed of Marten, CO. J., and 


Orump and Blackwell, JJ. 


_ Mr. B.G. Rao, for the Appellant. 
Mr. B. J. Wadia, Amicus Curie, for the 


Respondent. 
JUDGMENT, 

Marten, C. J.—The question submit- 
ted to this Full Bench runs as follows:— 

“A suit is brought after demand made 
on 8 promissory note payable on demand. 
The note is silent as to interest and 
specifies no place for payment. Is interest 
recoverable? If so, from what date and 
at what rate"? 

I will first consider whether interest 
can be claimed under “the Negotiable 
Instruments Act, 1881. This depends pri- 
marily on two points -arising on the con- 
struction of s. 80, viz, (1) whether the 
section includes cases where as here no 
interest at allis mentioned in the instru- 
ment, or whether it is confined to cases 
where interest is mentioned in the instru- 
ment, but not the actual rate, and (2) 
what is the date at which theamountdue 
on the instrument ought to have been 


paid by the party charged. It is import- 


ant toobserve that the party charged 
in the present case isthe maker, and not. 
an indorser, Throughout this case, there- 
fore, we-are dealing only with the liability 
of a maker of a promissory note. 

Asregards the first point the 
provides that “when no rate of interest is 
specified in the instrument, interest on.the. 
amount due thereon" shall be calculated; 
gic.’ Oa the true construction of this. 


- section I would hold thatif no interest is. 


mentioned at all, then “no rate of interest" is 
mentioned, and consequently the section ap», 
plies, This, I think, is the ordinary meaning 
of the language- used, and I see no reason 
to cut down what seems to meits plain 
meaning. In fact, cases where interest is 
mentioned, but not the rate, are rare cases, 
on the other hand, where no interest. ia 
mentioned at all, are quite common, It. 
is' true that s. 79 deals with cases where. 
interest at a “specided rate" is made 
payable in the iustrufnent, But I do not 
think that it follows from this. that s. 80 
ought to be construed as referring only 
to cases where interest at an unspecified 
rateis meationed, The Legislature intende 


section : 


ee 


throws us back on the. 
. of the Act. 
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ed, 1 think, by s. 80 to provide for all the 
other cases generally. 

__ The above view has been the one adopted 
either expressly or by assumption in the 
Indian authorities on the point. As regards 
Best v. Haji Muhammad Sait (2) where the 
Court expressly adopted that construction 
and reversed the decision of the trial 
Judge to the contrary, I would only men- 
tion that I donot rest my opinion on the 
law merehant prior to the Act, but on 
the plain words of the Act itself. In this 
respect I would refer. to what Lord 
Herschell has said in Bank of England v. 
Vagliano (19) tothe effect that the proper 
way of construing an Act is in. the 
first place to examine closely the language 
of the Aci itself, and not tto start with 
inguiring how the law previously stood, 
and then to base the construction of the 
Act on that. 0. < ; 

. Turning next to the second point, this- 
is the crux of the case, It depends on 
the meaning to be given to the words 


"be calculated” from the date at which 


the same."ought to have been paid by 
the party charged." When then is the 
amounton a promissory note like this due, 
and when ‘ought it to be paid? This 
earlier sections 
Section 19 provides that a 
promissory note in which no time for pay- 


"ment is specified is payable on- demand. 


The Act contains no definition of the words 
on “demand.” Buts, 21 provides that the 
expressions ' at sight" and “on present- 


ment’ mean on demaud; whereas the ex-. 


pression “ after sight” means, in a promis- 
gory note, after presentment for sight. 
Next comes an important section, viz, 22, 
which provides that the maturity of a pro- 


 missory note isthe date at which it falls 


due. Then it provides for days of grace, 
except in the caseof promissory notes pay- 
able on demand. 

. Next, turning to another important section, 
viz., 32, this provides that “in the absence of 
& contract to the contrary, the maker of a 
promissory note and the acceptor. :.are bound 
to pay the amount thereof at maturity accord- 


- ing to the apparent tenor of a note...In 


default of such payment as aforesaid, such 
maker...is. bound to compensate any party 
to the note or bill for any loss or damage 
pustained by him and caused by such de- 


fault.” This section has clearly a material 
^ (19) (1891) A. C. 107 at p. 144; 60 L, J, Q, B, 145; 64 < 


B T. 353; 29 W., B, 657; 99 J, P, 676, 
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bearing on the meaning of the word “ought 
in s, €Ü. AP 

Next, 8. 64, which deals with presentment 
for payment, provides that “where a pro- 
missory note is payable on demand, and 
is not payable ata specified place, no pre- 
sentmentis necessary in order to charge the 
maker thereof.” Section 74 provides that a 
negotiable instrument payable on demand 
mustbe presented for payment within a re- ` 
asohable time after it is received by the 
holder. This, 1 take it; must be subjectto the 
exception in s. 64. Section 76 provides that 
no presentment for payment is necessary, - 
andthe instrument is dishonouredat thedue 
date for presentmentin certain cases e. g., 
aub-s. (b) “as against any party sought 
to be charged therewith, if he has engaged 
to pay notwithstanding non-presentment." 
Then follow ss. 79 and 80, which I have 
already referred to. Section 81 provides 
that any person liable to pay, and called. 
upon by the holder. thereof to pay, the. 
amount due on a promissory note, is, before 
payment, entitled to have it shown to him, 
It will be noted that this section contem- 
plates two contingencies, viz.,(1), a liability 
to pay, and (2)a request to pay. Section 92 . 
provides; that a promissory note is said to 
be dishonoured by non-payment when the. 
maker of the note makes defaultin payment 
upon being duly required ío pay the same, 
The above, I think, are the more material 
clauses for our consideration. | 

In my opinion, the first essential to de 
termine is what is the maturity of the suit 
promissory note, for under s. 32 this is. the 
date at which the maker has to pay it. Now. 
under s. 22 the maturity of this note is the 
dateat which it falls due. -We have no 
further guidance in the Act as to the mean- 
ing of maturity in the case of the suit pro- 
missory note. Nor, asi have already said, 
is there any definition in the Act of the. 
words“ on demand " which are mentioned 
in 5,19 and elsewhere. But it is well-set-- 
tled law in Englandthata promissory note 
payable on demand becomes ‘payable at 
once, A leading case on the subject is 
Norton v, Ellam (1). In that case there was a, - 
note payable withinterest on demand, and 
the question was from what time the Statute 
of Limitations began torun, Baron Parke, ` 
in giving judgment, said (page 4644) :— ` 

“I entertain no doubt at all on this point, 
It is the same as the case of money lent pay. 


able upon request, with interest, where ng 
*Page of (1831) 2. M, & W.—[Ed.] peo 
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demand is necessary before bringing the 
action. There is no obligation in law to 
give any notice at all; if you choose to make 
it part of the contract that notice Shall be 
given, you may do so. The debt which con- 
stitutes the cause of action arises instantly on 
the loan. Where money is lent, simply, it 
is not denied that the Statute begins to run 
from the time of lending. Then is there 
any difference where it is payable with in- 
terest ? It is quite clear that a promissory 
note, payableon demand, is a present debt, 
and is payable without any demand, and 
the Statute begins to run from the date of 
it. Then the stipulation for compensation 
in the shape of interest makes no difference, 


except that thereby the debt is continually 


increasing de die in diem.” 


That decision has often been followed. 
I may refer, for instance, to In re George: 
Francis v. Bruee (8), where Mr. Justice 
Chitty held that a promissory note payable 
on demand with interest from the date 
thereof, is a present debt, and “at matu- 
rity” as soon as given. This decision was 
approved by the Court of Appeal in Ed- 
wards v. Walters (10), where Lord Lindley 
says (page 166*):— 


* A promissory note payable on demand 
is payable at once without any demand, and 
may be sued upon accordingly. Such a 
note, therefore, ‘ matures’ within the mean- 
ing of s. 62 as soon as the note is made and 
delivered to the payee (seein re George, 
Francis v. Bruce (8)]." 


Lord Lopes says (page 1694) :— 

"Under s. 62, fora renunciation to be effec- 
tual the note must be mature. A note 
such as this—a note payable on demand—is 
atimaturity immediately itis made, and there- 
uid that portion ofthe section is complied 
with." | 

In In re Brown's Estate, Brown v. Brown 
(9) Mr. Justice Chitty applied this principle, 
to a case where there was a covenant by a 
father and son in a mortgage to pay” on 
demand," and also “in the meantime from 
the date hereof" to pay interest. The 
father was surety for the son. There the 
learned Judge said (page 3041):— 

“Tam not satisfied that the distinction 
attempted to be made between the law 
merchantand the general law with regard 


*Page of [1893] 2 Gh.—[Ed.| 
{Page of (1893) 2 €, Ch.—[Ed.] 


GANPAT TUKARAM MALI b. SOPANA TUKARAM MALI. | 
' to the meaningofthe words ‘pay on des 


. 261 


mand ' ean be supported." 

Then after citing a part of the above pas- 
sagefrom Norton v, Ellam (T), he proceeded 
(page 304*) : 

“That is a general proposition and not 
one based upon the law merchant; and, 
without goingthrough the wholeof the cases 
to which I have referred in the course of 
the argument, it is plain that a distinction 
has been taken and maintained in law, the 
result of which is, that where there is a pre- 
sent debt anda promise to pay on demand, 
the demand isnot considered tobe acondition 
precedent to the bringing of the action. 
But it is otherwise on a promise to pay a 
collateral sum on request, for then the re- 
quest ought to be made before action 
brought”. 

The learned Judge then held, on the 
construction of the particular deed before 
him, that the father was only liable as a 
surety and that ademand should be made 
before bringing any action on the father's 
covenant. ; 

As far as the Indian authorities are con- 
cerned, the English Law on this particular 

oint has been followed in Bishun Chand v. 
Audh Bihari Lal (3), a decision of Mr. Justice 
Mullick and Mr. Justice Atkinson, and in 
Framroz Eduljee Dinshaw v. Mahomed Essa 
(1), a decision of Sir Norman Macleod and 
Mr. Justice Coyajee. These two cases do 
not, however, refer to another line of 
English authorities which lay down that 
though an. action may be brought 
without a prior  deniand, no interest 
wil be awarded ina case like the present 


‘except from the date of demand (if any) 


or alternatively from the date of suit. 
These other authorities I will deal with 
later. Further, asiregards Framroz Eduljee 
Dinshaw v. Mahomed Essa (1), l notice 
that there the note was payable “ in 
Bombay". It does not appear to, have 
been discussed whether by these words 
the note was payable “at a specified 


“place?” within the meaning of s. 69. If so, 


then a demand was necessary as | heldin 
an unreported case of Mathuradas v. Magan- 
lal, Original Civil Jurisdiction Suit No..1848 
of 1919, decided by Marten, J , on October 
11, 1919. But it is unnecessary to 
discuss that question in the present case, 
and I give no opinion on it. I would 
only refer in that connection to a case J 
previously followed, viz, Im ré East of 

Page of (1893) 2 Ch.—[Ed.]. ME DES 
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' England Banking Co. (17), which I will deal 
with later, 


On the main point I am dealing with 
Bir Lancelot Sanderson in Brojendra 
‘Kissore v. Hindustan Co-operative Insurance 
‘Society (4), in deciding a case of limitation, 
‘stated (page 988)* :— 

' "The promissory note being payable on 
demand, there wasa present debt, which 
‘was payable without any demand.” 

Then after citing Norton v. Ellam (7), 
above mentioned, the learned Chief Justice 
proceeded (page 989*) :— 

“This is the English Law, and in my 
judgment it is the same here, and this is 
recognised by the provision in the Statute 
-of Limitations, Art. 73, which provides that 
in the case ofa promissory note payable 
on demand and not accompanied by any 
writing restraining or postponing the right 
‘to sue, the period of limitation begins to 
run from the date of the note's 


So, too, in Secretary of State for India 
v. Radhika Prasad Bapuli (20), the trial 
Judge, Mr. Justice Coutts Trotter, stated 
(page 2761) :— 

“ “ The result of the English cases is 
clearly this that where you merely have 
‘on demand ' without its being a neces- 
sary factorin the determination of the time 
of paymentit means nothing more than 
the money is to be paid unconditionally as 
in the ordinary cases of promissory: notes 
‘on demand I promise to pay, the“ on 
demand ' does not import that it is a condi- 
tion precedent to the liability arising that a 
demand should be made; but where demand 
is necessary tofix some subsequent date or 
where the obligation is: collateral and, 
therefore, a contingent liability, so that 
until the demand is made the person said 
to be liable does not know that his liabil- 
ity has come into being then demand is a 
condition precedent to a successful claim”. 

On appeal Sir Walter Schwabe: said 
(page 2887) :— 

“ According to the Law of England when 
money is payable on demand and nothing 
further is said, itis payable at once and 
without demand and time under the Statute 
of Limitations begins to run at once, The 


(20) 74 Ind. Cas. 785; 46 M. 959; 44 M. L. J. 685; 18 
L. W. 210; A. I. R. 1023 Mad. 667. 
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most common instances of the application 
of that principle are of money lent re- 
payableon demand or at request, and pro- 


missory notes payable on demand”. 


The learned Chief Justice then referred 


to Tarinee Parshad Ghose v. Pran Kishen 
“Banerjee (21), where it was held that the 
principle of the English Common Law did | 
"not apply to cases in the Mofussil. That 


case, however, was long before the present 
Negotiable Instruments Act. And it would 
appear that the notes or bonds in Secretary 
of State for India v. Radhika Prasad 
Bapuli (20) were not promissory notes 
within the meaning of the Indian Limita- 
tion Act (cee page 265") The eventual 
decision wasthat a demand was neces- 
sary because the . instruments were 
payable at à particular place and in some 
cases in a particular manner (page 290*). . 
-~ In D. N. Shaha & Co. v. Bengal National 
Bank, Ltd. (5), a case on a promissory note, 
Mr. Justice Mookerjee said (page 864T) :— 

“As explained in Norton v. Ellam (7)..: 
no demand is necessary before bringing 
an action upon a note payable on demand, 
because its paymentis a duty which attaches 
the moment the loan is given and the note 
is made. To put the matter differently, 
the creditor cannot extend the period of 
limitation by omission to make a demand 
and time runs against him from the date 
of the note, on the principle tbat the 
cause of action arises instantly on the loan 
and the contract on the noteis ina state 
of being broken perpetually”. 


Counsel also cited to us Ram Chunder 
Ghosaul v. Juggutmonmohiney Dabee (29). 
This was the case of a mortgage-deed where 
the money was expressed to be paid cn 
demand, and there Sir Richard Garth and. 
Mr. Justice Markby differed as to whether. 
a demand was necessary. < 


I may also state that in Madhawbhai 
Shivbhai v. Fattesing Nathubhai (23) it ap- 
pears that Sir Michael Westrepp had in 
an earlier case on the Original‘ Side fol- 
lowed the English Law as to a demand not 
being necessary before suit brought, But 
ina case then before the Court from the 
Mofussil, the learned Judge was not pre- 


(21) 14 W. R. 224; 6 B. L. R. 168. 

(22) 4 C. 283, 3 0. L. R. 336; 2 Shome L. R. 2.2 
Ind Dec. (x. s.) 1&0. 

(23) 10 B. H. C. R. 487. 

*Pages of 46 M.— |Jéd.} 
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pared to say that that necessarily applied 
to Mofussil-cases, 

Reference may also be made to Amcer- 
oon-Nissa v. Moorad-oon-Nissa (6), where at 
page 229* their Lordships recognise that 
the "authorities show that there may be 
- cases where an action would not lie except 
where a request or demand is made, and 
others where such demand is not neces- 
Bary”, 

The clear trend then of the cases above 
mentioned, at any rate the more modern 
ones, is to accept the English view on the 
subject. In Best v. Haji Muhammad Sait 
(2) the opposite conclusion was arrived at. 
But that decision turned on the following 
sentence in the judgment with relation to 
the application of s. 80: “The notes being 
payable on demand, it is not the date of 
the making, but the date of demand, that 
must be taken as the point from which 
to calculate interest". Accordingly, inter- 
est was only given from the respective 
dates of demand. With all respect to the 
learned Judges this conclusion was arrived 
at without any express reference to the 
Negotiable Instruments Act, nor as to the 
meaning usually given in a Court of Law 
to the words “on demand". Under these 
circumstances, and with all respect, I am 
unable to follow the decision. 

So faras the Indian Limitation Act is 
coneerned, it will be seen from Art. 73 
that- on a promissory note payable on 
demand, time runs from the date of the 
note. So, too, under Art. 59 where money 
is.lent under an agreement that it shall 
be payable on demand, time runs from the 
date when the loan is made. On the other 
hand, if money is deposited under an 
agreement that it shall be payable on 
demand, ineluding money of a customer 
in the hands ofhis banker, then under 
Art, 60 time runs from the date when the 
demand is made. And as my brother 
Blackwell has pointed out, à demand may be 
necessary in certain other cases, apart 
from the Indian Limitation Act, e. g., where 
the cause of action is in detinue or in 
trover. [See Clayton v. Le Roy (24), a deci- 
sion of the Court of Appeal]. 


A main point for the respondent which we 
have considered very carefully is that under 
English Lawinterest only runs from the 
date of demand under a promissorv note 


(24) (1911) 2 K. B. 1031; 81L.J. K.B. 49; 104 L T. 
419: 75 J P. 229: 27 T. L. R. 206. 
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like the present. Ouriously enough thid 
point does not appearto have been con- 
sidered in the Indian cases so far reported, 
But the proposition itself is clear in 
English Law from the long line of authori- 
ties cited in thereferring judgment. - 

Thus in Pierce v. Fothergill (16) the 
head-note runs :— 

“On a promissory note payable on 
demand, where thereis no proof of any 
agreement for interest, the plaintif is only 
entitled to interest from the day of issuing 
the writ of summons”. 

So. too, in In re Hast of England Bank- 
ing Co. (18), Vice Chaneellor Malins said 
(page 375*):— 

“The law is perfectly well-known and 
distinct, that with regard to all negotiable 
instruments, by the law merchant, every 
Bill'of Exchange and promissory note carries 
interest from the date of its maturity. Where 
a noteon demand, having no period of 
payment, is intended to bear interest, the 
usual course’ is to say ‘I promise to pay on 
demand so much money with interest at 
a certain rate’, otherwise it will carry 
no interest until the demand is made, 
But where a note is payable on demand 
which on the face of it does not carry 
interest, it is perfectly well-known that 
it carries interest only from the time when 
the demand is made. The notes in respect 
of which interest is here claimed were com- 
mon Bank notes, I presume in the usual 
form. The Banker promises to ‘pay bearer 
on demand’ ”, 

That case went on appeal, and it would 
appear from the arguments and judgments 
that the notes were to be presented either 
at the Oompany's bank at Norwich or at 
the London and Westminster Bank in 
London {see In re East of England Banking 
Co. (17) It was held on appeal that a 
demand was, therefore, necessary, but that 
in fact such demands had been made at 
the proper places. | 

The above general proposition is stated to 
the like effectin Halsbury's Lawsof England, 
Vol. II, page 524. It is now embodied in s. 
57 of the Bills of Exchange Act, 1882. We 
have, therefore, in the English Act a clear 
provision that presentment is necessary so 
far as a claim to interest is concerned. But 
we haveno corresponding section in the 
Indian Act. Onéhe contrary, s. 80awards 
interest from the time when the money due 
ought to have been paid. But if we once 

*Page of (1868) 6 Eq.—[J2d | 
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arrive at a clear opinion as to the true 
construction of the Indian Act, then we 
cannot be influenced by the circumstance 
that the English Act contains an equally 
clear provision -to the contrary. Itmay be 
unfortunate that there should thus be a 
difference between Indian and English 
Law as to the effect of a particular class 
of negotiable instruments. But this is a 
‘matter for the Legislature to remedy, if 
remedy is needed, arid not for us. 

It was strenuously argued by Mr. Wadia 
that the words “on demand” in the pro- 
miesory note and in s. 19 ought to ba given 
-their popular meaning, and that consequ- 
ently the maker was under no obligation 
to pay until he received a demand as was 
indeed held in Best v. Haji Muhammad Sait 
(2) already cited. The argument further 
ran that there was no “injuria”, and, 
therefore, no cause of action until à demand 
had been made :and refused ; and that to 
hold otherwise would be to give a legal 
cause of action without alegal injury hav- 
ing been suffered. But as regards the 
meaning to be attributed to the words “ on 
demand", in a negotiable instrument, I 
think, they have become too crystal- 
lised by mercantile usage and judicial deci- 
sions to be given now.a different meaning. 
We are really invited to hold that a pro- 
mmissory note payable on demand does not 
fall due within the meaning of s. 22 at 
its date and ought not be paid at once. 
ThisI find myself quite unable to do. The 
argument is really in the teeth of the main 
decisions to the contrary in England and 
‘India, and its acceptance would certainly 
cause considerable confusion: in the mer- 
cantile community, and incidentally lead to 
other difficulties in theconstruetionor'appli- 
cation of the Act which I need not consider. 

As regards the absence ofan "injuria" 
it must be taken that the “injuria” is the 
non-payment of the promissory note at the 
date thereof. No doubt parties do not 
usually intend that the money should be 
re-paid the instant it is advanced, But 
clearly in law the promisee.may, if he likes, 
make an immediate demand for the money. 
Therefore, the corresponding legal pcsition 
as regards the promisor is not so illogical 
as if might at first sight appear. 

Nor is there anything really inequitable 
' jn arriving at this conelusion. A man 
who borrows money and gives a promis- 
sory note can hardly expect that the lender 
is a philanthrophist, and will not charge any 
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interest. Andif the interest the borrower 
has to pay is confined to six per cent, as it 
is bys. 80, then he may think himself 
lucky to get. off with that rate and not to 
have to pay a substantially higher rate, as 
is more usually the case in present— day 
money transactions in India. 

The real explanation is that the words 


“Con demand" are only a sort of label to 


identify a particular form of document, and 
that to ascertain the rights and obligations 
of the parties under a document in that 
‘particular form one has to turn to the pro- ' 
visions of the Act itself, as explained by 
settled authority on the point. 

As regards the eriticisms of Austin on 
Jurisprudence as to this particular. prin- 
ciple of the English Common Law, it may 
be answered that if-a plaintiff brings a 
suit on a promissory note without any 
prior demand, he may be able to maintain 
the suit. But, on the other hand, if the 
litigation is really unnecessary and vexa- 
tious and brought without any previous 
warning, it is conceivable that the Court 
might refuse him.: any costs {Walter 
v. Steinkopff (25)]. -In that event the 
result of the ‘writ might have little 
more effect than a demand in writing, 
assuming the defendant at once tendered 
the amount. i 


Aftercareful consideration thenof the Act, 
and of the numerous authoritiesin Indiaand . 
in England that have been cited to: us, I 
would hold that a promissory-note likethe one 
we have here matures and falls due within 
the meaning of s. 22 at the date when it is. 
made. Consequently, under s. 32 the maker 
is bound to pay it at that same date, and 
presentment for: payment is unnecessary 
having regardtos. 64. In my judgment, there- 
fore, the date at which the suit note “ought 
to have been paid by the party charged” 
within the meaning of s. 80 is the date of 
the note itself. In the present case the ' 
party charged is themaker. If he had been 
the indorser, different considerations would 
arise, for, under the explanation to s. 80, 
the indorser would be liable to pay interest: 
only from the time that he received notice 
of dishonour. E 

In this connection I am not prepared, on 
the construction of this particular Act, to 
draw a distinction between the words “are 
bound to pay" in s. 32, and the words 


(25) (1892) 3 Oh. 489 at p. 501; 61 L. J. Oh. 521; 67 
Ts. 184; 40 W. R. 599: ot 
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"ought to have been paid" in s. 80, I think 
in this Act they mean substantially the 
same thing, and that if the maker of a note 
was "bound to pay" it at maturity, then he 
"ought to have paid" it at maturity. 

In the result, therefore, Iwould hold that in 


the present case the promissory note became - 


. payable immediately on its execution, that 

that was the date at which it ought to have 
been paid within the meaning of s. 80, and 
that accordingly as against the maker, the 
promises is entitled to interest at six 


per cent, per annum from the date of the. 
note. -I would, therefore, answer thespecific . 


question submitted to us as follows: “Yes, 
under the Negotiable Instruments Act, 


1881, from the. maker of the promissory: 


note at six per'cent. per annum from the 
date of the promissory note." ~ 

As then, in my judgment, the promisee 
is entitled to interest, I think it is unneces- 
sary to consider the effect. of the Interest 
Act, 1839. For there the matter depends on 
the discretion of the Court, and if the debt 
is not payable “at a certain time”, then 
interest would only run from the date of 
a demand giving notice that interest would 
be claimed. So, too, as regards s. 34 of the 
Civil Procedure Code, that is also discre- 
tionary, and only applies to interest from 
the date of thesuit. On the other hand, 
8. 80 of the Negotiable Instruments Act 


gives interest as a matter of right in cases 


to which it applies. 

In conelusion, I would like to acknow- 
ledge the assistance given to the Court by 
the able arguments of Mr. Rao and Mr, 
Wadia, and tosay that the latter's argu- 
ment as amicus curic has been none-the- 
less valuable because in the result we have 
decided in favour of the appellant. We 
have thereby had an advantage which the 
Court in Framroz Eduljee Dinshaw v. 


Mahomed Essa, (1) and in some other cases. 


did not have, viz., arguments on both sides 
of the question. . 
Crump, J.—I agree and have nothing 
to add. MEL ; 
Blackwell, J.—I agree. 
The Division Bench passed the following 
judgment on the merits. |: 
Marten, C. J.—Having regard to the 


~ 


payable under the promissory-note runs' 


from the date of the note itself, viz, Sep- 


tember 8, 1920, and not, 'as found by the 
lower Appellate Court, from the date of 
demand, Theappeal, consequently, must 
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, Inasmuch as the widow had putit out of her 
“to make a valid surrender by the.earlier gift. [ibid.] 


decision of the Full Bench, the interest . 


ia 
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be allowed: on that point. Further, the 
learned Judge:-has not awarded any costs 


to the successful plaintiff, and his order: 
must be varied in that connection also. 


. That being so, our order will be: , Appeal 
allowed. Orders in both Courts below set 
aside. Decree that the defendant do pay 


to the plaintiff Rs. 2,600 with interest at. 


Bix per cent. per annum from September 8, 


1920, to the date of to-day’s judgmént, and 


costs throughout in all Courts with further 
interest from the date of this judgment at 
Bix per cent. per annum on the balance 
of the principal sum of Rs. 2,600 and costs 
for the time being remaining unpaid. The 
said amount to be recoverable from and 
to be paid.by the defendant in equal.annual 


instalments of Rs. 400 each, the first of the 


same to be paid.on November 30, 1927. On 
failure'of the defendant to pay any two 


instalments, the plaintiff is to be at liberty 


to recover the-whole amount outstanding. 
"ALN. A. Appeal allowed. 
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Mr. Ambedkar (with him Mr. B. G. Modak), 
for the Appellant. 

. Mr. K.N. Koyajee,for the Respondents. 
JUDGMENT. 

Marten, C..J.—In this case a Hindu 
widow Thama defendant No.l passed two 
deeds of gift, viz, (1) on September 23, 
1918, Ex. 23,in favour of Rama, and (2)on 
August 20,1921, Ex.20, in favour of her 
own daughter and reversioner, Sau, defend- 
ant No 2, Then on January 22, 1922, she 
" adopted the plaintiff. The present contest 
is between thedaughter Sau claiming un- 
der the deed of gift of August, 1921, Ex. 20, 
and the plaintiff, the adopted son. The 
trial Court decided in favour of the adopted 
son. Thelower Appellate Court decided in 
favour of the daughter. The adopted son 
appeals. 

The daughter bases her claim on this that. 


there was a valid surrender by the deed of- 


August, 1921, of the mother's life-interest 
in favour of the daughter and reversioner, 
whereby the reversion became accelerated 
and the life-interest of the widow ex- 
tinguished. On the other hand ib is con- 
tended by the adopted son that the widow 
could not in August, 1921, pass her whole 
interest inthe property because she had 
already purported toconvey it to Rama by 
the earlier deed of gift of 1918. 

The question, therefore, becomes one of 
law as to what are the essential conditions 
to enable a Hindu widow effectually to 
surrender her interest to the reversioner, 
Now fortunately their Lordshipsof the Privy 
Council have laid down the essentials tosuch. 
a surrenderin Rangasami Gounden v. Nachi- 
appa Gounden (1), where it is stated 
(page 84*): 

“The result of the consideration of the 
decided cases may be summarized thus: (1) 
An alienation by à widow of her deceased 
husband's estate held by her may be validated 
if it ean be shown to be a surrender of her 
whole interest in the whole estate in favour 
of the nearest reversioner or reversioners at 
the time of thealienation. ln such circum- 
stances the question of necessity does not 
fall to be considered. But the surrender 
must be abona fide surrender, not a device 
to divide the estate with the reversioner." 
“In my judgment, having regard to the 
earlier deed, Ex. 23, of September, 1918, 

(1) 50 Ind. Cas. 498; 46 P. A. 72; 21 Bom. L. R. 640 
36 M. L. J.493; 17 A. L. J. 536; 29 C. L. J. 538; 23 


O. W. N. 777: (1919) M. W. N. 262; 42 M. 523; 26 M. L. 
T 5«10 L-W.I105;: 1. UP. T 1: (POS) 55 (P70): 
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the widow had put it out of her power to 
surrender her whole interest in,the whole 
estate in favour of the nearest reversioner, 
It is true that by that earlier deed there was 
a small portion of the property that was 
not conveyed to Rama, viz., some two acres, 
so we are told. But apart from those two 
acres, the whole estate consisting, we are 
informed, of some eighteen acres and & 
house, was conveyed to Rama, who was her 
nephew. ' : 


We have been referred to various author- 
ities, but none of them appear to be precise- 
ly on all fours with this case, although one 
in Prafulla Kamini Roy v. Bhabani Nath 
Roy (2) comescloseto it. There unfortunately 
the learned Judges differed in their opinion, 
and consequently I take it that so far as 
that High Court is concerned, the matter 
must be regarded as an open question. That 
was nota case of adoption. It was a case 
where a widow had made a gift of a part of 
her estate to T, and had subsequently pur- 
ported to surrender the whole of her estate 
to her next reversioner. It was held by Mr. 
Justice Page that the reversioner became 
immediately entitled to recover possession 


of the property given to T, and that his 


right in that behalf was not postponed 
until after the widow's death. Mr. Justice 
Walmsely took the opposite view. Now I 
quite appreciate the observations which 
Mr. Justice Page has made there as to the 
nature of a Hindu widow's interest. As has 
been pointed out by their Lordships of the 
Privy Council it is not an interest which 
can be specifically described in terms of 
western law as a life-estate or any other 
particular estate. But in so far as one follows 
theanalogyoflife-estates,it would be perfect- 
ly clear thatif a tenant for life assigns his 
life interestto A, then hewould be unable to 
surrender that life-interest to the next re- 
mainderman. There could be, as far as 
the English Law is concerned, no merger 
either inlaw or equity. If, on the other 
hand, thesurrender was by A of his life- 
interest to the remainderman, then it would 
follow that the life-interest would ordinari- 
ly be merged in the reversion, as is shown 
in the well-known taxing case of Attorney- 
General v. Beech (3) (Cf. Halsbury’s Laws of 
England, Vol. XIII, page 187). ij 


TO 91 Ind. Oas. 897; 52 C. 1018; A. I. R. 1926 Cal, 


(3) (1899) A. C. 53; 68 L J. Q. B. 130: 63 J. P. 116; 
47 W. R. 257; 79 L. T. 565; 15 T. L. R. 85. 
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If then, in the present case, the widow 
has parted with the property so far as she 
' ean—to the extent at any rate of her estate 
or interest asa widow—then it would seem 
to be erroneous to say that notwithstanding 
that she can still surrender that whole 
interest to the reversioner. I quite appre- 
ciate that a widow's interest may be deter- 
mined in various ways: by her natural 
death, by her re-marriage, by adoption, or 
“by a valid surrender. But if itis to be 
8 surrender, then it is essential that she 
shouldcomply with certain conditions. It 
seems to me that here she does not comply 
with those conditions, as she has put it 
out of her power so to do by an earlier 
document. | 

Under those circumstanees I arrive at the 
conelusion that the decision of the learned 
trial Judge was correct, and that it ought 
to be restored. 

There is another point, viz., 
second deed contains a provision for the 
maintenance of the widow, and so is not 
. an absolute surrender, and that it cannot 
possibly be said that this was a case of 
compromise by a widow or anything of 
that sort, as was the case in Sureshwar 
Misser v. Maheshrani (4). Y, however, do not 
think it necessary in this case to go into 
that question; but would only refer io a 
subsequent case in the Privy Council of 
Man Singh v. Nawlakhbati (5) and a deci- 
sion of ourown Court in Rama Nana Babar 
v. Dhondt Murari Tarade (6). Personally 
lexpress no opinion on that point, 

In the result, I would hold that this 
appeal ought to be allowed, and the judg- 
ment of the trial Judge restored, with 
costs here and of the lower Appellate Court. 

Crump, J.—1 agree with the judg- 
ment now pronounced by the learned 
Ohief Justice, and upon the first point I do 
not desire to add anything, for the ground 
of my decisionis precisely that which has 
already been stated. | 

Upon the second question as to whether 
the provision in the second deed for the 


M.L.J.161; 28 M. L. T. 154; A 

128; 12 L. W. 461; 18 A. L. J. 1069; 25 C. W. 
; 48 O. 100; 41 C. L. J. 433 (P. C). 

(5) 94 Ind. Cas. 830; 53 T. A. 11; 28 Bom. L. R. 841; 
. I. R. 1926 P. O. 2: 24 A L. J. 250; 50 M. L.J. 333; 
43 O. L. J. 259; (1926) M. W. N. 332; 7 P. L. T. 223; 5 
Pat. 280; 31 C. W. N. 49 (P. O.). 

(6) 76 Ind. Cas. 607; 47 B. 678; 25 Bom. L.R' 361: 
A, I. R. 1923 Bom, 432, D ME" 


~ 


(4) 57 Ind. Cas. 325; 47 T. A. 233; (1920) M. W. N. 
9 ; 2 U. P.L. R. 
) 
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maintenance ofthe widow would make the 
surrender inoperative, I also agree that it 
is unnecessary for the purposes of this case 
to pronounce any decision. But I will only 


. gay this much that it seems‘to me a matter 


of some doubt whether their Lordships of 
the Privy Council in . Sureshwar | Misser. v. 
Maheshrani (4) intended to differ from what 
had been said in the previous decision in 
Rangasami Gounden v. Nachiappa Gounden 
(1) or indeed to distinguish that decision 
upon the question of the effect of the provi- 
sion for maintenance in a deed of this de- 
scription. In thefoermer of these cases, Su- 
reshwar Misser v. Maheshrani (4), it is said 
that the provision ofa small portion of the 
land for the maintenance ofthe widow was 


.not objectionable, and it is that principle 


which we find is applied by this Court in 
Rama Nana Babar v. ‘Dhondt Murari 
Tarade (3) & decision to which I was a 
party. Whetherit is correct to say that 
in Sureshwar's case (4) the judgment upon 
that point rested upon the fact that 
there was a compromise, is a matter upon 
which I feel some doubt. The question 
of compromise was, no doubt, discussed 
by their Lordships ofthe Privy Council in 
that case, but, as I understand it, it was 
rather upon the point whether the surrender 
was or was not bona fide, or a device to 
divide the estate between the widow and the 
reversioner. But, as I have already said, it 
is unnecessary in the present case to speci- 
fically decide that point because [am quite 
clear from the first ground that the deci- 
sion should be as stated by the learned 
Chief Justice. i 

Per Curiam.—Appeal allowed. Decree 
of trial Judge restored. Kespondents to - 
pay costs of this appeal and in the lower 
Appellate Court, 


A. N. A. Appeal allowed. 
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BOMBAY HIGH COURT. 
FigsT Orvis APPEAL No. 282 oF 1926. 
September 27, 1927, 
Present;—Sir Amberson Marten, 
Kr., Chief Justice, and * 
Mr. Justice Crump. 
HUOHANGOUDA RUDRAGOUDA ano 
OTHERS—PLAINTIFFS— ÁPPELLANTS 
| VETSUS 
*KALLAVA KALLAPPA AND OTHERS— 
DEFENDANYS— RESPONDENTS. 
Bombay Hereditary Offices (Amendment) Act (Bom. 
Act V of 1886), s.2—Female member of watan family 
—Exclusion from inhcritance—Conditions—Mere 
descent from common ancestor, whether sufficient. 

In order that a female member of a watan family 
may be postponed in the order of suecession to the 
male members of the family under s. 2 of the Bombay 
Hereditary Offices (Amendment) Act it is not 
sufficient for the male members to show that they are 
descended from a common ancestor. It must further 
be shown that the common ancestor was a holder of 


the watan. [p. 268, col. 2.] 
Bai Laxmi v. Maganlal Jamictram (1), followed. 


First appeal from the decision of the 
Joint First Class Subordinate Judge at 
Dharwar, in Suit No. 175 of 1922, 

Mr. A. G: Desai, for the Appellants. 

Mr. G. N. Thakor (with him Mr. Nilkant 
Atmaram), for the Respondents. 


JUDGMENT. 

Crump, J.—The plaintiffs in this suit 
Beek to recover possession of certain pro- 
perties which are patillci inam land assigned 
for the remuneration of the office of Patil 
-in the village of Kotbagi. It is common 
ground that thereare two families holding 
these patilki inam lands, and that they hold 
them half and half. The plaintiffs are the 
sisters of one Kallangouda who succeeded 
toa half share of the property in that family 
Some thirty years ago. Kallangouda died in 
1885 leaving a widow Yellava, and Yellava 
held the property, having the ordinary 
Hindu widow's interest therein, till the 
date of her death in 1917, and upon that 
event the suecession opened to the deceased 
Kallangouda. The two plaintiffs are the 
sisters of Kallangouda, and it is not 
disputed that under the Hindu Law they 
would be entitled to succeed. Bat, the 


property being, watan property, it is, 


necessary to consider'the provisions of s. 2 of 
Bombay Act V of 1886 which lays down a 


special rule of succession in such cases. For . 


the purposes of the present appeal that 
section runs as follows:— < 
“Every female member of a watan family 
[Ihere omit certain exceptions which are 
not relevant to this case] shall be postponed 
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in the order of succession to any watan, or 
part thereof,...devolving by inheritance 
after the date when’ this Act comes into 
fores to every male member. of the 
family qualified to inherit such watan, or 
part thereof..." : 

The question, therefore, is whether the 
plaintiffs are excluded by the operation of 
this Statute. And that gives rise at once to 
the question whether the plaintiffs and 
defendants are members of a watan family. 
The word “family” is defined in s. 4 of the 
Hereditary Offices Act, 1874, and the defini- 


-tion is as followa:— 


* “Family” includes each of the branches 
of the family descended from an original 
watandar." | 

The meaning to be attached to this 
definition has been explained in Ba? Laxmi 
v. Maganlal Jamietram (1). The following 
passage from the judgment of Scott, C. J., 
may be cited (page 684*) :— l 

“The learned District Judge in dealing 
with the definition of ‘family’ observes that 
itis inclusive and not exclusive, that is to 
say, that it does not exclude the application 
of theordinary meaning of the word 'family'. 
Now the Dictionaries of Webster and 
Murray are both agreedin giving as one of 
the meanings of the word “family, (which 
would be an appropriate meaning in the 
present connection) *those descended (really 
or putatively) from a common progenitor’. 
In the ease of a “watan family’, taking the 
expression family in the ordinary non- 
technical sense it does not appear to be 
unreasonable to assume that the common : 
progenitor must be a watandar". 

Thus, in order that the defendants may 


Show that the plaintiffs are postponed to 


them in the order ofsuecession they must 
Show that there was an original watandar 
from whom these two families were 
descended. Itis not sufficient to show that 
there was a common ancestor. Let us 
assume that there is a family as in the 

subjoined pedigree. "E 


X. Common ancestor.. 


( DL ) 


MERE 

-D Original Plaintiff. en 
watandar 

died without 


issue. 


(1) 42 Ind. Cas. 450; 41 B. 677: 19 Bom. L. R. 730. _ 
*Page of 41 B.—[Ed.] ` 


e na 
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In that case on the death of D the 

original watandar, the estate would go half 


and half to his uncles B and C from whom ` 
the two supposed existing branches are. 


, descended. Andin sucha case, as explained 


in the case cited, the female heirsin the. 


one branch would not be excluded by -the 
male heirs in the other. Many similar 
cases could be put, but, of course, they are 
all conjectural. I merely seek to illustrate 
the position that it is not sufficient for the 
defendants to show that there was a common 


ancestor from whom these two families ` 


are descended. They must also show that 


that common ancestor was a holder of this 


watan. 


The first point, therefore, would be 


whether there is evidence going to show 
that these persons with whom we have to 
deal are descended from a common ancestor. 
Now we have here two families of the same 
caste living in the-same village holding 
half and half patilkv inam lands. ‘And in 


the typieal case those per&ons would: in 


all probability be descended from the 
same  person.. Ordinarily the grant of 
a watan is to an individual, and it is 
held by his descendants, and may be 
divided between 'them in the course of 
family partitions. That, I say, is the 
typical case. There may be cases where.a 
portion of the watan, before the date of 
the logislation prohibiting the alienation 
of watan, has gone out of the original 
family into another family. But that isa 
less common case’ The evidence with which 
we have to deal must be considered in that 
. light. 1t is impossible in matters of this 
kind, where the grant is an ancient one, and 
there have been many degrees in the family 
since the date of the grant, to expect direct 
evidence of the precise relationship. Bus 
if there is evidence, whether what is ordi- 
narily called “hearsay”. evidence or other- 
wise, that two fainilies so holding a watan 
half and half'are related to one another, 


and if that relationship shows. that they. 


are, to use a vernacular term, bhaubands; 
then itis by no meansa violent inference 
that they are descended from a common 
ancestor. And there is evidence in. the 
present case which 
conclusion. MEE | 

[His Lordship referred to the evidence 
and proceeded as follows:—] es 

That isa summary of the evidence upon 
this question of relationship, and upon that 


gvidencel should be inclined te held that. 


i 
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.whom the two existing branches 
family inhérited this porperty. And there ` 


points to some suck” 
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it is established that these two: families are 
in reality different branches of one and the 
same family. And seeing that the relation- 
ship having regard to. the terms used 
implies male descent, itis not an unreason- 
able inference that these persons are in 


all probability descended from a common 


male ancestor. Tə that extent, I think that 
the lower Court 
appreciated the weight of the evidence. 

But when that is said, it is absolutely 
impossible to say how remote that common 
ancestor was. Nor is it possible to say 
whether he existed before or after the 


, acquisition of this watan. It was urged 


uponus that upon this latter point some 
light could be derived from other docu- 
ments in thecase bearing upon the history 
of s watan as distinct from the holders 
thereof. ' ANS 

[His Lordship referred to the documents 
and continued:—} 2 

Thus whén allis said and done, we come 
back t» this position. At some remote 
Eeriod there probably was 
ancestor of these two families, At some 
unknown period some member of the family 
acquired the watan, that is, assuming that 
there was a grant by the Peshwas’ Govern- 
ment to cne individual, but whether the 


‘acquisition was mads by the common 
acestor or b: fore his time or after his timeis 


amatter of the merest conjecture. If then rea 
ference be madeonce more to the conjeciural 
pedigree which I set outat, the begicning 
of this judgment, it would be seen that 
uhough there may be an original watandar 
from whom these persons aré descended, 


there may just as well have been a col- 


lateral who was the original watandar from 
of the 


are a variety of other hypotheses consistent 
with the facts of this case whichit is un- 


necessary to enumerate. It follows, there- . 


fore, that there is a fatal obstacle tothe 


defendants’ success, and that they have 


failed to show that plaintiffs, the nearest 
heirs under Hindu Law, are excluded by 
the operation ofs.2 of Bombay Act V of 
1886. 


has” perhaps not fully 


&. common ' 


é 


There is one further point’. to which . 


reference was made in the course of argu«' 


ment, that is, whether in these circumstances 
it can be said. that -the defendants are 
persons qualified to inherit under the Hindu 
Law. Now here we are entirely in the dark, 
because we do not know how. remotely they 


4 
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are connected with the plaintiffs, assuming 
the connection to be established, and there- 
fore without a clear knowledge of the facts, 
it is somewhat difficult to endeavour to 
apply legal principles. The question whe- 
ther any remotenessof descent would exclude 
a samanodaka has been considered in 
several cases, We havesa decision of our 
own Court in Bai Devkore v. Amritram 
Jamaitram (2), and that decision lays down 
that the wordsamanodaka, meaning literally 
those participating in the same oblation of 
water, includes descendants from a common 
ancestor more remotely related than the 
thirteenth degree from the propositus. 
Such cases are’ of very rare occurrence, but 
so far as this Court is concerned, that 
decision is still an authority.” And if it be 
followed, however remote the descent might 
be, the result would be that the defendants 
would be qualified to inherit. 

But in Rama Row v. Kuttiya Gounden (3) 
the Madras High Court has taken a different 
view. And they have dissented from the 
Bombay decision. They say there that the 
general tendency is to confine , the relation- 
ship to the fourteenth degree. In Kalka 
Prasad v. Mathura Prasad (4), the matter 
incidentally came for consideration before 
their Lordships of the Privy Council. But 
the judgment does not contain any decision 
upon the exact point. It appears to have 
depended upon their Lordships’ view of 
the facts of the particular case, and, there- 
fore, so far as I understand it, that decision 
furnishes no guide. But upon the facts 
of this case it is unnecessary to decide that 
point, because there is, as I have indi- 
cated, inany view,a fatal obstacle in the 
way of the defendants, [tfollows that this 
appeal must be dismissed with costs. 


Marten, C.d.—I agree. The learned 
Pleader for the appellants has taken us 
carefully and in detail through all the 
documents, and facts which tell in 
favour of his clients. He has clarified 
the position by giving numbers to the 
various parties appearing in the rival 
pedigrees produeed beforethe Inam Com- 
"mission in 1844, viz., the pedigree, Ex. 97, 
produeed by the braneh ofthe defendanis 


2) 10 B. 372; 5 Ind. Dec. (x98 ) 636. 

o 34 Ind. Cas. 204; 40 M. 654; 8 L. W. 331; 19 M. 
L. T. 275; 30 M. L.J. 514. 

(4) 38 I. A. 166; 10 Bom. L. R. 1088; 30 A. 510; 5 A, 
"TL, 3. 701: 18 M. L, J. 424; 8 O. L. J. 447513 0. W. N, 
1; 11 Q. O, 362; 4 M. L. T 280 (P. O.). 
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and the pedigree, Ex. 93, produced on be- 
half of the plaintiffs’ branch. The necessity 
for this will be seen» by the paucity of 
names inthis family. There are no less 
than three Kallangoudas who play .an im- 
portant part inthis story. It was Kallan- 
gouda No. 13 who produeed the pedigree, 


Ex. 92. It was  Kallangouda 4-F who 
produced the pedigree, Ex. 93. It was 


ihe latter's grandson Kallangouda 4-H, 
who died in 1885 and whose widow 
Yellava died in 1917, and thus opened’ 
the succession which is now in dispute. 

On the merits of the case there are 
several interesting points that have been 
raised, but the:crux of the ease seems tome 
to be whether the defendants can show that 
they were not merely descendants of a 
common ancestor with the plaintiffs, but 
that both the plaintifis and the defendants 
were descended from a common watandar. 
That is the effect of the decision of this 
Courtin Bat Laxmi v. Maganlal Jamietram 
(1). There Sir Basil Scott laid stress on 
the meaning of the word family, viz., 
descent from a common ancestor and held 
that under the Hereditary Offices Act, the 
common progenitor must be a watandar, 
In Balai Shidli Jogati v. Subba Santu Mahar 
(5) Mr. Justice Patkar accepted the inter- 
pretation put by Sir Basil Scott onthe mean- 
ing ofthe word family, and held that the 
particular person in that case was a 
descendant from the common watandar. 
On theother hand, in Sir Basil Scott’s case 
the parties were not descended from the 
common watandar, because as is shown 
at page 731* of the report in Bai Laxmi v. 
Maganlal Jamietram (1) the original watan- 
dar wasone Gopinath, and on his death 
sollaterals succeeded to the property. No 
doubt there were separate sanads granted by 
Governmenton Gopinath's death in that case 
but apart from that the case is an illustra- 
tion of what might easily have happened 
in the present case in days long gone by in 
the absence of any positive knowledge on 
the point. 

As to whether the parties in the present 
case were descended from a common 
ancestor, itmay well be that the learned 
Judge went too farin holding that even that 
point was not proved. But we have stopped. 
Counsel for the respondents on his argu- 
ment on that and other points in the cases 

(5) 101 Ind. Cas. 135; 29 Bom. L. R. 240; A. I R; 
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Accordingly, speaking for myself, I do 
not propose togivea definite finding on 
the point, Iam prepared to assume for 
the sake of argument that the defendants 
were descended from the same. common 
ancestor as the plaintiffs were. : 
But assuming that,in my judgment, the 
next step, which I regard as thecrux of 
the case, isfatal to the defendants. After 
earefully eonsidering all the documents 
and matters laid before us, and after 
giving due consideration to the pre- 
sumptions which we are entitled to 
make under s. 114 of the Indian Evidence 
Act, I am quite unable tosay that it 
is any more likely here that the originsl 
watandar was acommon ancestor of both 
branches than that those branches acquir- 
ed the watan by collateral descent. In 
1844 before the Inam Commission the 
respective parties who gave evidence and 
produced those pedigrees, I mean Kal- 
langouda No. 13 and Kallangouda No. 4-F, 
were unable to say who the original 
watandar was. In 1880 when the defendants’ 
branch sought to acquire the land now 
in dispute, viz., that held by the plaintiffs, 
they were unable to satisfy the trial Judge as 


to their genealogy, and theirright to succeed’ 


even if they had been able to prove that the 
then succession by Kallangouda No. 4-H 
. was not a rightful succession. In fact 
they failed on thelatter point. 


If then in 1815 and in 1880 the defend- 
ants were unable to prove successfully 
their exact heirship, it is not strange that 
the present defendants are in no better 
position. I appreciate what Mr. Desai for 
theappellants has foreibly urged upon us that 
the watan lands have been equally divided 
over & long series of years, into eight 
and a half mars for each branch,a mar 
being said to be about seventeen acres. [ 
also appreciate that it does not necessarily 
follow that because a watan has been 
partitioned, it is thereby split up into 
two distinct watans, The contrary has 
been held in Yeshwant v. Satyanna (6), 
But from thatit seems tome a long step 
to go to hold thatthe original watandar 
must have been & common ancestor whose 
descendants subsequently partitioned- the 
watan, and that it is unreasonable to 


hold that there may have been a collateral : 


succession from the original watandar, 


(6) 2 Bom, L, R, 490, 
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That being so, this point, as [have already 
intimated, seems tome to be fatal in any 
event to the defendants, 

Consequently, in my judgment it is 
unnecessary to go into the point raised 
by my brother Crump as to whether the 
defendants, being further remote in degree 
than the thirteen degrees, could claim in 


any event to succeed to this property. If 


it was necessary the case in Madras and 
the case in the Privy Council would have 
to be considered along with the decision 
in Bai Devkore v. Amritram Jamaitram 


I should have mentioned that certain 


pedigrees, Exs. A, B and C, were not relied 


on to any great extent by Counsel for the 
defendants. Even so far as they are admis- 
sible, they donot carry the matter much 
furtheron what I have described as the 
main point of thecase. I should also state 
that I fully appreciate that it has been held 
that the definition of family in the Watan 
Act is an inclusive definition and not an 
exclusive definition. But, notwithstanding 
that, on the authorities of this Court, it 
does not absolve the parties from the 
necessity of proving that the original watan- 
dar was an ancestor of the parties. In 
the result, therefore, I agree that this ap- 
peal must be dismissed with costs. 

Asto the question of interest on costs, 
the learned Judge should not have awarded 
interest at twelve per cent. The maximum 
fixed by s. 35 (3) of the Civil Procedure 
Code is six percent.,but as hehas con- 
sidered this to be a case where interest on 
costs ought to be given, we will let hig 
order in that respect stand subject to sub- 
stituting six per cent. for twelve per cent, 

A. N. A. Appeal dismissed, 
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BOMBAY HIGH COURT. 
FrrrH ORIMINAL SESSIONS Oase No. 25 
oF 1927, 

November 25, 1927. 
Present:—Mr, Justice Fawcett. 
HMPEROR—Prosrcotor 


Versus 
MAHOMED HASAN GHANCHI 


— ACOBSED, 

Coroners’ Act (IV of 1871), s. 20—Statement of 
accused on oath before Coroner, admissibility of. 

A statement . made by an accused before a Coroner 
in the course of inquest proceedings, after due warn- 
ing thathe is not bound to make any statement and 
that if he did so, it may be used against him in his 
trial, can be admitted in evidence against him at his 
trial and the mere fact thatthe statement was made 

.on oath does not render “ib inadmissible. 

Emperor v. Ramnath Mahabir (2), followed. 

Emperor v. Kazi Dawood (1), not followed. 

. Mr. Kanga, Advocate-General (with him 
Mr. Binning), for the Prosecution. 
Mr. Oliveira, for the Accused. 


JUDGMENT.—The Coroner of 
Bombay,in:'an inquest upon the deceased 
Ahmed, allowed the accused to make a 
statement after warning him ‘that he 
was not bound to make any statement 
and that ifhe did so, it might be used 
against him in the High Court. The state- 
ment was taken on oath. Mr. Oliveira for 
the defence objects to this statement being 
put in evidence and relies upon the ruling 
of Mr. Justice’ Taraporewala in Emperor v. 
Kazi Dawood (1), He contends that s.' 19 
of the Coroners’ Act. of 1871 makes it 
clear that the accused should not be ex- 
amined on oath, asifhe were a witness, 
because it enactsthat “the Coroner Shall 
be bound to receive evidence on behalf 
of the party (if any) accused of causing 
the death of the deceased person,” and 
does not mention any evidence being given 
by the accused himself, The statement 
having been made on oath is, he contends, 
inadmissible in evidence, in spite of the 
provisions of the last paragraph of s, 20 
under which, for the purposes of s, 96 of 
the Indian Evidence Act, 1872, a Coroner 
shall be deemed to be a Magistrate, Shortly 
after Mr. Justice Taraporewala gave his 
decision on -this point, I had the same 
question before me, when presiding in 
this Court, and Mr. Justice Taraporewala's 
decision was cited to me, but I differed 
for reasons given in Hmperor v. Ramnath 


_ (1) 93 Ind. Cas. 225; 28 Bom. L, R, 79; A. LR. 
' Bom, 144; 27 Or, L, J, 433; 50 B, 56, ants Be Mg 
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Mahabir (2). After hearing. what Mr. 
Oliveira has to say, I still adhere to that 
opinion. J have given reasons there for 
my view, which Ido not think it necessary - 
As regards the point I have 

mentioned about s. 19, it is, I think, to . 
be noted that the first paragraph of that 
Section is restricted to the taking of evi- 
dence, and it naturally says that all 
evidence given under the Act shall be 
on oath. The subsequent words that “the 
Ooroner shall be bound to receive evi- 
dence on behalf of the (suspect) party," 
to put the thing briefly, is natural, having 
regard to the fact that the paragraph is 
dealing with the question. of evidence.’ 
Therefore, it naturally says “evidence on 
behalf of the party (if any) accused” in- 
stead of including “evidence by any party”, 


because there isnothing in the section to: ` 


prevent the accused giving evidence on his 
own behalf, just as a plaintiff or a defend- 
ant in a civil suit.is allowed to give evi- 
dence on his own behalf. It must be 
remembered that an inquest is not the 
same thing as a trial before a Oourt, 
where under a special provision of the 
Criminal Procedure Code the accused is 
not to be examined on oath. Accordingly, 
in the absence of any similar provision 
in the Coroners’ Act, I -am inclined to 
say- that a person, whois accused of caus- 
ing the death of the subject of the inquest, 
can give evidence on his own behalf, 
But, even supposing that this view is: 
wrong, in my opinion, there is nothing in 
the Act to prevent such an accused being 
allowed ‘to make a statement after due. 
warning, as was done inthis case; and 
supposing that an oath ought notto have 
been administered, the mere fact that 
such additional sanction has been giyen . 
to the statement does not, in my opinion, 
exclude the statement from those that 
can be made to the Coroner as a Magistrate 
in accordance with the provisions of s. 20 ` 
ofthe Coroners' Act. The statement, which 
is in question here; contains some in- 
Criminating admissions-in regard to the 
charge against the accused and so.comes ~ 
under the provisions of s. 26 of the Indian 
Kvidence Act. For thess reasons I hold 
thatthe statement is admissiblein evidence, 
CA., N. A. . Order accordingly. 


. (2) 93 Ind. Oas. 690; 28 Bom. L. R. 111; A, I, R, 1924 
Bom, 151; 50 B. 111; 27 Or, L, J, 466, SUR 
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LAHORE HIGH COURT. 


CIVIL REVISION PETITION No. 742 or 1926. ] 


October 31, 1927. 
Present:—Mr. Justice Harrison. 
MATWAL DAS AND aNoTHER—DEFENDANTS 
— PETITIONERS 
versus 
NAND LAL AND ANoTHER—PLAINTIFFS 
Musammat GANGO BAI AND orszrs— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115—Punjab 
Courts Act (VI of 1918), s. 44—Revision—Error of 
law—Wrong interpretation of document, whether ground 
for'revision—Provincial Small Cause Courts Act (IX 
of 1887), Sch. II, para. 6—'House rent, whether in- 
cludes shop vent. i 

Where there are two possible views of the meaning 
of the words used in a document and the lower 
Courts have accepted one, it is not open tothe 
High Court to interfere in revision whether it agrees 
with that view or not. 

A wrong decision on a point of law is no ground 
for interference in revision. 

Amir Hassan Khan v. Sheo Baksh Singh (1), fol- 
lowed. 

The words ‘house rent’ as used in para. 8, Sch. II, 
Provincial Small Cause Courts Act, cover and in- 
clude shop rent. 

Petition for revision of a decree of the 
Senior Subordinate Judge, Multan, dated 
the 5th May, 1926, affirming that of the Bub- 
ordinate Judge, Fourth Class, Multan, dated 
the 6th February, 1926. 

Mr. F'agir Chand, for the Petitioners. 

Mr. B. P. Khosla, for the Respondents. 

J UDGMENT.—Thisrevision wasadmit- 
ted on the question of the interpretation to 
be placed ona certain document. The suit 
was between certain landlords and their 
tenants, the remaining landlords being 
impleaded as defendants. The agreement 
in question which ended the previous litiga- 
tion provided for the raising of the rent 
from a certain date and immediately after 
the sentence which made this provision the 
words are to be found that repairs would be 
done on behalf of the landlords by one 
Haji Karim Bakhsh before that date. The 
contention of the defendants has been 
throughout that the raising of the rent was 
conditional on the previous carrying out of 
the repairs. The view taken by both the trial 
Court and the lower Appellate Court was 
that the two conditions were independent 
&nd that the raising ofthe rent was not 
dependent upon the previous performance 
ofthe repairs. I have been referred to the 
standard authority Amir Hasan Khan v. 
Sheo Baksh Singh (1)and also to Shew Prosad 


(1) 11 0.6; 111. A. 237; 4 Sar. P, O. J. 559; Rafique 
and Jackson's P,Q. No.33; S Ind. Dec. (x, s) 760 


(P. 0). 
18 


ALLAN ROBERT SHAW v, BMILY MAY SHAW. 


273 
Bungshidhur v. Ram Chunder Hari Bua (2) 
and on the other side relianes has been 
placed upon Satisk Chandra Bhattacharjee 
v. Sm Jogunnessa Bibi (3). It appears to 
me thatthis is essentially a case governed 
by Amir Hassan Khan v. Sheo Baksh Singh 
(1). There are two possible views of the 
meaning of the words used in the document 
but the trial Court and the Appellate Court 
have taken one, and whether I agree with 
that view or not, it is not open to meto take 
the question up in revision and the petition 
should not. have been admitted by me in 
the first instance for I am of opinion that 
itis a revision and not a second appeal and 
that the words ‘house rent’ as used in para. 8 
of the Second Schedule of Act 1X of 1887 
cover and include shop rent. Ifit be con- 
ceded in the first instance that the iterpre- 
tation of this document is a question of law 
and not fa finding of fact on the intention 
of the parties similar to that explained in 
Diwan Chand v. Sundar (4) and even ifit 
be further conceded that the question of 
law has been wrongly decided no revision 
can be entertained as laid down in Amir 
Hassan Khan v. Sheo Baksh Singh (1). 

The further point aboutthe suit in this 
form not being maintainable is again a 
question which has been decided wrongly 
but with complete jurisdiction. 

The petition is dismissed with costs. 

R. L. Petition dismissed, 


(2) 23 Ind. Cas. 977; 41 O. 323. 

(3) 78Ind. Cas. 958; 51 O. 690; 28 O. W.N, 
559; 39 O. L. J. 434; A. I. R. 1924 Cal. 633. ` 

(4) 36 Ind. Oas. 199; 68 P, R.1916; 182 P, W. R. 
1916; 77 P. L., R. 1917, 


LAHORE HIGH COURT. . 
First Oivin APPEAL No. 2703 or 1926; 
November 24, 1927, 
Present:—Sir Shadi Lal, Krt., Chief Justice, 

` and Mr. Justice Bhide. 

ALLAN ROBERT SHAW —PraINTIPF— 
APPELLANT 
l versus ` 

“Mrs. EMILY MAY SHA W—DEFENDANT— 
l : RESPONDENT, 
- Divorce—Petition for dissolution. of marriage on 
ground of. adultery—Unmasonable delay, effect of. 
- A petition for dissolution of marriage on the ground 
of adultery is liable to be dismissed if the appli- 
cant is guilty of unreasonable delay in presenting 
the petition, 


e- a 


, e 


“any ground has 


6 


First appeal from a. decree of the 
District Judge, Rawalpindi, dated the 
28th April, 1926. . | 

Mr. Anant Ram, for the Appellant. 

JUDGMENT.—The District Judge of 
Rawalpindi has dismissed the petition 
of one Allan Robert Shaw, for  dissolu- 
tion of his marriage with his wife, on 
the ground that, while the adultery of 
the wife had been established, the hus- 
band has been guilty of unreasonable 
delay in presenting the petition. The 
evidence on the record shows that the 
offence complained of was committed in 
the summer of 1921, and thatit came 
to the knowledge of the husband shortly 
afterwards. He did not, however, make 
the application for divorce until after the 
expiry of five years. It is not disputed 
that there was unreasonable delay in pre- 
senting the petition, and the explanation 
offered by the husband to account for the 
delay has been considered by the trial 
Judge and found to be unsatisfactory. 

The learned Counsel for the appellant 
has again put forward the explanation 
which has alreedy been  rejécted by the 
District Judge, but we-do not think that 
been established, such 
as would justify our dissent from the 
conclusion of the trial Judge. We 
accordingly dismiss the appeal, but as 
there is no appearance by or on behalf of 
the respondent we make no order as to 
costs in this Oourt. 
^ R. L.^ 
-- € .  . Appeal dismissed, 


Pea. 


PEN Ewa aapa ane 
E T. 


LAHORE HIGH COURT, - 
First Orvin APPEAL No. 1000 or 1927, 
^J Beptember 27, 1927. 

Present:—Mr. Justice Addison. 
BABU SINGH-—Dzoszg-HoerpER— 
: APPELLANT 


—_—_— 


— versus 


S. GURBAKSH SINGH-—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 69, 84— Sale outside Court precincts—Power of 
eon conducting sale to adjourn .sale—Bidder with- 
rawing from sale, liability of—Subsequent sale con- 
ducted after is proclanfation, effect of—Order 
refusing to hold defaulting purchaser liable— 
Appeal. 
5 Where an execution sale isnot being conducted in 


‘pr within the precincts of the Court house, the officer 


94 —- | BABU SINGH V, GURBAKSH SINGH. ` 
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conducting the sale hasa discretion to adjourn the © 
sale to the following day. f : 

'"Wherea bidder at a sale refuses to deposit the 
one-fourth amount of the.bid, and a re-sale is effected 
after a fresh proclamation, the bidder cannot be held 
liable for any deficiency in the purchase-money inas- 
much as the second sale cannot be said to be held 
‘forthwith’ within the meaning of O. XXI, r. 84, Civil 
Procedure Code. EN a - : 

An | order refusing to hold a defaulting bidder 
liable/ for the deficiency of price in such a caso is 
open | ) appeal. i 

Siti iRam v. Janki Ram (1), followed. , . 

First appeal from an order of the Senior 
Sub-Judge, Amritsar, dated the 8th Janu- 
ary, 1927. l 

Mr. Shamair Chand, fór the Appellant. 

Dr. Gokal Chand Narang, for the Re- 
spondent. 


JUDGMENT.—The decree-holder- 
appellant attached certain immoveable pro- 
perty of his judgment-debtors and the 





auction sale was fixed for the 23rd August,- 


1926. On that day no bid was obtained and 
the sale was continued to the 24th when 
certain bids were obtained. It was again 
continued to the 25th when the last bid was 
one of Rs. 4,200 made by the deeree-holder. 
The sale, hewever, was continued till the 
morning of the 26th at the request of the 
judgment. debtor. That day the last bid was ` 
of Rs. 4,400 by one Gurbaksh Singh a Vakil 
of this Court, When the property was 
going to be knocked down to him, however, 
he refused to sign his ‘bid and said he 
withdrew from it. He also refused to 
deposit one-fourth of the amount of his bid. 
The Nazir who was auctioning the property 
did not close the sale but reportéd the 
matter to the Executing Court for orders. 
The Court instead of ordering a re-sale 
forthwith at therisk of Gurbakhsh Singh, 
commenced the usual dilatory investigation. 
On the 2nd of October it ordered a re-sale 
to take place after a fresh proclamation 
and the property was sold to the decree. 
holder for Rs, 4,025 on the 17th of Novem- 
ber. Beforethe Executing Oourt Gurbakhsh 
Singh admitted that he gave the bid but 
explained that he withdrew it, this of course 
being no explanation. The Executing 
Court refused to make him pay the differ- 
ence of price amounting to Rs. 425 on the 
ground that the auctioneer should not have 
adjourned the sale till the 26thand on a 
further ground that the auctioneer should 
have proceeded with the sale and should 
not have concluded the auction.- Against 
this decision the judgment-debtors and . 
decree-holder have appealed, o d 


= 


= 
py 
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Both the reasons given by the Executing 
Court are wrong. 'lhe sale was not con- 
ducted in or within the precincts of the 
Court house and the officer conducting it 
had discretion to adjoura the sale to the 
26th under O. XXI, r. 69, Code of Civil 
Procedure. Further, the officer conducting 
the sale did not close the auction but re- 
ported the matter for the orders of the 
Kixecuting Court and it gave no order as 
itshould have done. The order it should 
have given was that the property be re-sold 
forthwith under O, KAT, r. 84, Code of Civil 
Procedure. Unfortunately this appeal can- 
not, however, be accepted as the re-sale did 
not take place forthwith within the mean- 
of O. XXI, r. 814, If it had, Garbakhsh 
Singh would have been liable for the de- 
ficiency on the re-sale under O. XXI, r. 71, 
Code of Civil Procedure. 

Ít was contended that no appeal lay. 
This is clearly wrong, as it was held in the 
Full Beneh Allahabad case, Sita Ram v. 
Janki Ram (1), that such an order was 
appealable. In that case the highest bid- 
der failed to deposit 25 percent of the 
. purehase money and ia consequence tha 
property was re-sold next day. It was 
held that the re-sale had been held forth- 
with within the meaning of O. XXI, 
r. 81, Oode of Oivil Procedure, and the 
first purchaser was liable to make good 
the deficiency of the purchase-money. In 
the present case the official conducting 
the sale could have gone on with the 
re sale, but instead of doing so he reported 
the matter to the Executing Court which 
also could have passed the necessary order 
for re-sale forthwith. Had this been done 
Gurbakhsh Singh could have bean held 
‘liable. He seems to have been trying to 
raise the bid made by the decree-holder, 
and when the decree-holder did not give 
another bid he promptly refused to ratify 
his own bid by depositing the 25 per 
cent, Such conduct of a Vakil of this 
Court is most regretable. For the reasons 
given, however, I dismiss this appeal 
but leave parties to bear their own costs. 

Eb Appeal dismissed. 


(1) 65 Ind. Cas, 813; 44 A. 200; 20 A, L. J, 105; A, I. 


R. 1922 All, 200, 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1314 or 1927. 
November 10, 1927. 
. , Present :—Mr. Justice Zafar Ali. 
Musammat PLUNGUN-—DEÉFENDANT— 
APPELLANT 
Versus 
Musammat J ASODHAN-—PrariNTirrF— 
RESPONDENT. 
Co-owners —Partition—Presumption of partition of 
entire property. 
here co-owners are proved to have effected a 


partition the presumption is that the entire joint 
property has been partitioned. 


Second appeal from a deeree of the Ad- 
ditional Judge, Kangra at Dharamsala, 
dated the 25th of February, 1927, reversing 
that of the Subordinate Judge, Fourth Class, 
Kangra, dated the 3rd December; 1926, 

Mr. Gullu Ram, for the Appellant. 

Mr. Qabul Chand Mital for Mr. Shamair 
Chand, for the Respondent. 

JUDGMEN T.—The partiesin this case 
are the widows of the brothers who were 
co-owners of a holding. When the holding 
devolved on the widows it was partitioned 
between them and the partition was given 
effect to in the Revenue Records. One of the 
widows now sued for partition of the resi- 
dential house. The defendant pleaded that 
the joint house was partitioned along 
with the land and that the house in her 
possession had been constructed by herself. 
Neither party having produced any evi- 
dence the trial Court dismissed the plaint- 
iffssuit. On appeal the learned Senior 
Subordinate Judge reversed the order of 
the trial Court and decreed the plaintiff's 
guit. 

Now, itis clear that in view ofthe parti- 
tion of the holding that took place in 1902 
the presumption was that the house algo had 
been partitioned along with the land, As 
there was no evidence to rebut this pre- 
sumption the plaintiffs suit must fail, I, 
therefore, accept the appeal, set aside the 
order of the lower Appellate Court and re- 
store that of the trial Court with cost 
throughout.  . 

R, L, 

Appeal allowed, ` 
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LAHORE HIGH COURT. 


MISOELLANEOUS First OrvIL Arprat No.1098 fails 


or 19827. 
l November 18, 1927. s 
. Present: —Mr. Justice Zafar Ali. 
S. JAI DEV SINGH-—DEEFENDANT— 
: APPELLANT 


nn versus 
S. JAI SINGH. AND ANOTHER—PLAINTIFF8— 


RESPONDENTS. 

Civil Procedure Códe.(Act V of 1908), O. XX XVIII, 
fr. 6,6, O. XLIII, r. 1 (q)—Attachment before judg- 
ment, unconditional order of, when justified—Appeal. 

An order for attachment before judgment which is 
unconditional must be deemed to be an order under 
O. XXXVIII, r. 6 of the Civil Procedure Code even 
though itis stated “to be passed under r. 5, andis ap- 
pealable under O. XLIII, r. l(g)  . 

An unconditional attachment before judgment can 
only be ordered under r. 6 of O. XXXVIII, Civil 
Procedure Code, when the defendant has failed to 


'eomiply with an order. made under r. 5 of the said 


Order. l 
Miscellaneous first appeal from an order 


ofthe Senior Subordinate Judge, Rawal- 
' pindi, dated the 18th May, 1927. 


Bhagat Gobind Das, for the Appellant. 


." Mr. Har Gopal, for the Respondents. 


JUDGMENT.—This is a miscellaneous 


` first appeal against the order for attach- 
. ment before judgment made by theSenior 


‘Subordinate Judge of Rawalpindi.’ The 


‘order runs thus:— 
ét 


‘stances I think that -it 


Co vies tnder the circum- 
is necessary to 


. attach the kothi before judgment under 
TO. XXXVIII, r. 5 of the Oivil Procedure 
` Qode and J order it accordingly.” 


Now, an .order underthe said r.5 is 


not appealable while O. XLIII, r. 1 (q) of 


"'the Civil Procedure Code, gives the right 


“of appeal against an order underr.6. In 


the present. case, however, though the 


H 
à 


" léarned Senior’ Subordinate Judge pur- 
` ports to .have acted under r. 5, that. 
` rule has no application. That rule contains 
` three clauses and the Court while calling 
‘upon the defendant to furnish security ete., 


under cl. (4) may also order conditional 
attachment, of his property. The learned 
Senior ‘Subordinate Judge having made 
an order under cl. (1) could make none under 
el. (3). 

er under cl. (3) “the Court may also 
in the order (made upder cl. (1) direct the 
conditional attachment..................". But 
the attachment ordered by the Senior Sub- 
ordinate Judge was not conditional An 
unconditional attachment can only be 
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107 I. O. 1928 
ordered- under r., 6 when the defendant 
to comply with an order made 
underr.9. ^." * — 

Counsel for the. respondent concedes that 
the order is irregular -but contends that 
it is not appealable. , He . further urges 
that it cannob be revised. He contends: 
that the order should be.amended by this . 
Court-and should notbe set aside. 

On the other hand, the Counsel for 
the appellant argues that the order is ` 
irregular and illegal but all the same it is an 
order underr. 6 because there isno other pro- 
vision in the Civil Procedure Code empower: : 


‘ing & Court to order attachment before 


judgment. . : 
As unconditional attachment could be 

ordered under r. 6 only and as the 

attachment was unconditional it may be 


taken that the order was under r. 6. Butit was 
“irregular and illegal because the circum-. 


stances under which it could be made did 
not exist. 

' J, therefore, accept the appeal and set 
aside the order with costs. 

RL Appeal accepted. 
TAN. A. 


LAHORE HIGH COURT. 
First Oivin AePBAL No. 2721 or 1922. 
^" April 10,1926, .- 
Present:—Mr. Justice Martineau and 
Mr. Justice Dalip Singh. 
DURGADATT-JAGAN NATH— 
, PLaINTIFFS—APPBLILANTS 
versus i - 
GANESH DAS-ISHAR DAS—DEFENDANTS : 


— RESPONDENTS. 2 

Contract—Sale of goods by: shipments—Construction . 
of- contract—Damages for breach, measure of—Time 
for performance, whether.date of actual arrival of 
goods or date on which they ought to have arrived. - 

The defendants agreed to sell to the plaintiffs 
goods of certain shipments, The contract stipulated 
that patterns and invoices were to be delivered when 
they arrived, that the defendants were to give 
intimation to the plaintiffs of the arrival of the goods, 
that when the ‘goods arrived the plaintifis were to 
take delivery on payment to the Bank, and that they 
would be liable for godown rent if they did not take 
delivery at once. In a suit for damages for breach of 
contract : ef ca ees be 

Held, that, upon a proper construction of the con- 
tract, the time for performance was the time of the 
actual arrival of the goods, and that damages must 
accordingly be calculated with regard to the rates pre- 
vailing on the actual dates of the arrival of the 
goods and not those prevailing on the dates on which 
the goods might reasonably have been expected tg 
arrive, [p. 277, col, 2.] 
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Appeal froma judgment of the Senior. 
Sub-Judge, Delhi, dated the 31st July, 1922.. 
Messrs. Sardha Ram‘and B. Narain, for 


the Appellants. | 

Bakhshi Tek Chand and .Mr. Mehr 
Chand Mahajan, for the Respondents. ; 

JUDGMENT.—The parties are cloth 
. merchants of Delhi. On the 1st December, 

_ 1916, the defendants agreed to sell to the 
plaintiffs 75 cases of white shirting 
D. 1 of R. J, Wood & Oompany's Office 
of the November, December and January, 
February, March and April shipments. 
They did not deliver 37 cases of the Feb- 
ruary, March and April shipments and the 
plaintiffs have accordingly sued for damages 


for breaches of contract, together with in- ` 


terest claiming Rs. 18,394-2-3 in all. The 
defendants deny liability, pleading that 
they did not receive 330ut of the 37 cases 
from the persons from whom they had 
bought them, and that the plaintiffs did 
not demand the goods. 

The Subordinate Judge found for the 
plaintiffs, but has given decree for only 
Rs. 1,418-12-0 calculating the damages with 
. reference to the market rates prevailing at 
the times when the goods might have been 
reasonably expected to arrive, which 
he takes to be three months after shipment. 
The plaintiffs have appealed... 

There is nothing in the contract to show 
that the delivery of the goods by the defend- 
ants to the plaintiffs was contingent on the 
defendants receiving them from their own 
sellers and we agree with the lower Court's: 
finding on this point: sae T 

Oa the question of demand . the lower 
Court held that as the defendants. had - 
undertaken to send. invoices and patterns 
and to report the arrival of the goods to 
the plaintiffs, it was not incumbent on the 
latter to make a demand for the goods. It 
13 unnecessary to discuss this point, as we- 
think that the making of the demand has, ` 
as a matter of fact, been sufficiently proved . 
by the evidence of. the plaintiffs’: agent : 
Jhandu Mal (P. W. No, 13), who states that 
they made several demands and “that he 
went personally also to make them. The 
defendant Ishar Das, though he went into. 
the witness-box, did not contradict Jhanda 
Mals statement on that point. ‘and we, 
therefore; see no good reason for reject- 
ing it. x 

It.is argued for the defendants thatthe. 
plaintiffs have not proved that they were 
ready and willing to perform their part 


DURGA DATI-JAGAN NATH V. GANESH DAS-[SHAR DAS, , : 
„of the contract, but we must decline to. 
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go into. this question as although an issue: 
was framed by the. lower Court on thei 
point the defendants did not raise it. 1n 
their pleas. ‘They pleaded that the plaint- 
iffs did- not tender the "money but that is 
a different matter. AMET DNE. 

Similarly, we cannot entertain the argu- 
ments that the goods contracted for did not. 
arrive, as the plaintiffs distinctly stated in. — 
the third paragraph of their plaint that the 
goods: arrived and' specified the periods: 
during which the several shipments arrived; - 
and these allegations were not denied by the 
defendants in their pleas. ` 2 m 

The main question in the caseis whe- 
ther the dates for the performance of the’ 
contract were the dates on which the goods” 
might reasonably have been expected to 
arrive in Delhi as held by the lower Court, 
or the actual dates of their arrival, as eon- 
tended by Mr. Sardha Ram on behalf of the 
appellants. It was stipulated inthe con-- 
tract (page 7 of the ‘paper- book) that patterns 
and invoices were to be delivered when they 
arrived, that. the defendants were to give 
intimation to the plaintiffs.of the arrival of 
the goods, that when the goods arrived the: 
plaintiffs were to take delivery on payment: 
to the Bank, and that they would be liable 
for godown rent if they did not take delivery 
at once. This shows that the time for per-' 
formance was to be. the time when the 
goodsaetually arrived. The learned Sub-: 
ordinate Judge thinks that if the. goods 
after having been shipped at the proper 
time, arrived after great delay the buyers 
would not have been bound to take them 
up We have, however, merely to construe 
the contract from its terms, and we are 
of opinion that the appellants’ interpretation : 
is thecorrect one, notwithstanding that in 
other cases decided by this Court see Civil 
Appeals No. 3259 of 1921 and Prag Das 
Budhsen v. Munni Lal (1).] relating to con-- 
tracts of a similar nature; a different view 
has been taken asto the due date: for 
performance. We hold that for the calcula- 
tion of thedamages regard has to be had 
to the aetual dates of arrival of the goods 
and not tothe dates on which the goods 
might have been expected to arrive. . 


Itis stated in the plaint that the 
February shipment &rrived from. Saptem- 
ber to Dacember and. the April shipment 
from Ssptember, 1917, to March, 1918. The 


(1) 105 Ind. Cas. 906; A I. R. 1927 Lah. 557, 
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dates of the various months are given in 
Ex. P. W, No. 1/1, page 8 which is proved by 
Mr. Shariff, has Manager of R.J. Wood 
& Co.'s Office and has been prepared 
from his registers. The last.dates are the 
4th October, 1917, for the February. ship- 
ment, the 7th December, 1917, for the. 
March shipment and the 4th March, 1918, 
for the April, 1917, shipment. These are 
‘the dates of the arrival of the Railway re- 
ceipts, and: ten days may reasonably be 


added for the time which it would. take: 


for the goods to reach Delhi from Bom- 
bay. Thusthe due dates for the February, 
March and April shipments, respectively, 
would be the “l14th “October, 1917, the 


17th December, 1917, and.the 14th March, 


1818. | 4 

' The rates prevailing on .these dates are 
given in entries in the account books pro- 
duced 
the 14th October, 1917, being Rs, 91.4.0 
per piece (page 19 of the paper-book); 
the rate on the 17th December, 1917, 
Rs. 24-3-0 (page 36) and the rate on the 14th 
March, 1918, Rs. 25 (page 20). 

“Ib is contended for the respondents that 
the rates have not been proved as the 
witnesses in whose books they are shown 
have stated nothing more than that the 
copies which they produced are true trans- 
lations of the entries. It would appear, 
however, that the defendants did not 
really dispute the correctness of the entries 
in the books, for they made no attempt to 
cross-examine the witnesses in regard to 
them; so that, although the examination 
of the witnesses was defective, we think 


that inthe circumstances the rates given: 


in the books may be taken to be‘the cor- 
reot rates. A further contention is that 
it has not been shown whether the rates 


covered were the rates forready goods or 


for forward goods, but on this point also 
there was no cross-examination, and we 
. think the argument has little force. 
therefore, take the rates shown in the 
books to be those prevailing on the due 
dates. A deduction of 4-annas per piece has, 
however, to be made as the rates entered 
a the retail mand itis in evidence 
see statement of D. W. No. D tha 

sold wholesale are eie 
cheaper. The contracte rate, including the 
seller's profit and the expenses payable by 
the buyers, was Rs. 16 per piece. The 
difference between the contract rate and 
market rate is thus Rs. 8 per piece for 


‘plaintiffs a decree for Ra, 


by P. W. Nos. 4 and 11, the rateon- 


We, 


4. annas per piece ` 
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the February shipment, Rs. 15 for the 
March shipment, Rs. 8-12-0 -for the April 
shipment. ` But the plaintiffs claimed dama- 
ges in respect of the February shipment: 
at the rate of only Rs. 7-11-0 and they must 
be limited to that. ME 

The damages for the non-delivery of the 
12 cases (3. ¢.,.600 pieces, of the February 
shipnient, 12 cases of the March shipment 
and 13 eases of the April shipment come to 
Rs 612-80, Rs. 762-8-0 and Rs. 687-8.-0 
respectively. The total to which the plaint- ` 
iffs are entitled for damages, is, therefore, 
Rs, 19,062-8-0. We do not think that any 
interest should be allowed. 

We accept the appeal and: give the 
15,062-8 0 with 
proportionate costs in both Courts, 

A. N. A. Appeal accepted, 


LAHORE HIGH COURT. 
Frest Orvin APPEAL No. 226 or 1992. 
i April 10, 1926. 
Present:—Mr. Justice Martineau and 
Mr. Justice Dalip Singh. . 
GANESH DAS-ISHAR DAS—PLAINTIFFS 
— APPELLANTS ; 


versus 
BASHESHAR LAL-BANSI DHAR— 
D&FENDANTS—TtESPONDENTS. 

Contract—Sale of goodsby shipments—Condition for 
informing purchaser of date of arrival of goods and 
for removal of geods on that date—Time for perform- 
ance—Damages. 

Where a contract for sale of goods by shipments 
provided that as soon as goods were received the 
defendants were to inform the plaintiffs, who were 


‘to remove the goods on payment of the money to the 


Bank, that if the plaintiffs were to remove the goods 
after “due date" they would be liable for interest 
and godown rent, and that the plaintiffs were to pay -- 
the: godown rent from the time when the goods ` 
arrived: 

Held, that the time for performance was the time 
when the goods actually arrived, that the due date 
mentioned in the contract could only mean the date 
of arrival and that, consequently, damages had to be 
calculated with reference to the market price on' the 
date of the arrival of the goods and not the date on which 
the goods might reasonably have arrived. [p. 279, col. 
1 


“First appeal from a decree of the First - 
Class Sub-Judge, Delhi, dated the 26th Oc- 
tober, 1921. NS 


Messrs. Sardha Ram and Jagan Nath 
Bhandari, for the Appellants. < 

Moti Sagar R. B. and Messrs. Nanwan Mal 
for Mr. Raj Krishna, for the Respondents. 


a 


-and 12 of April. 
persons who had agreed to sell the goods. 


107 L 0, 1928 


‘JUDGMENT.—The parties are cloth 
merchants of Delhi. On the 2ist Novem- 
ber, 1916, the defendaxts agreed to sell to 
the plaintiffs 75 cases of white shirting 
D- 1, of the Officeof R.J. Wood & Oo., of 
the November, December, January, Feb- 
ruary, March and April shipments. The 
plaintiffs sued for damages for non-delivery 
of 38 cases of the February, 


addition, claiming Rs. 17,300 in all. The 


` defendants said thatthe 33 cases not deliver- 


ed comprised 5 of the November shipment, 
4 of December, 4 of February, 8 of March, 
They pleaded that as the 


to them did not supply them, the plaintiffs 
were not entitled to damages, and they 
also denied that the -plaintiffs had suffered 
any loss. 

The lower Court, while finding that the 
contract between the parties was not 
contingent on the receipt of the goods by 
the -defendants from their sellers, has 
dismissed the suit on the ground that-the 
plaintifis didnot suffer any damage, inas- 


- much asthe rates prevailing on the dates 


ofthe breach of contract were less than 
E cost- price. The plaintiffs have appeal- 
ed, : 

In the ‘contract printed on page 7 of the 
paper-book the defendants mentioned that 
they had bought in the market the goods 
which they sold to the plaintiffs, but there 
is nothing to show thatit was intended that 
they were not to be liable tosupply the 
goods to the plaintiffs unless they them- 
selves received the goods from their own 
sellers, and we agree withthe lower Court's 
finding on this point. p 

The first question is what were the due 


dates for the performance of the contract.. 


The lower Court has held that they were 
those on which the goods ought to have 
been received in the ordinary course. Mr. 
Sardha Ram, for the plaintiffs-appellants, 
contends thatthe due dates, were the dates 
on which the goods actually arrived in 
Delhi, and he lays stressonthe conditions 
in the contract that as soon as -goods were 
received the defendants were to infórm 
the plaintifs, who were to remove the 
goods on payment of the money tothe 
Bank, that if the plaintiffs were to remove 
the goods after “due date” they would be 
liable for interest and godown rent, and 
that the plaintiffs were to pay the godown 
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March, and. 
April, 1917 shipments, and for interest in 


279 
Mr. Moti -Sagar, for thé defendants re~ 


.spondents, argues that these conditions 


indicate only the way in which tle con- 


‘tract was to be performed, but, in our — 
opinion, 


the agreement, that wh:n the 
goods arrived the defendants -were to send 
intimation to the plaintiffs who were then 


‘to pay for. them and take them away and 


were to be liable for godown rent from the 
time of the arrival of the goods, shows that - 
the time for performance was to be the 
time when the goodsactually arrived and 
the due dates expressly mentioned in the. 
contract can only mean the dates of arrival. 


“The argument thatthe buyers would not 


be bound to ‘take up the goods if they ar- 
rived after much delay is of no avail in 
construing. the contract, which has to be 
taken asit stands and we are of opinion 
that appellants’ interpretation is the correct 
one. We hold, therefore, that for the cal- 
culation of the damages regard has to be 
had to -the actual dates of the arrival of 
the goods; and not to the dates on which the 
goods might have been expected to arrive. 
The next question is on what dates the 
goods arrived. We have the evidence of 
Mr, Grey, the General Manager of Messrs. 
R. J. Wood & Oo., who has filed a state- 
ment, P. W. No. 1/L prepared from ‘his 
godown book showing the’ dates of arrival 
of the Railway receipts of the various ship- 
ments, and’ we see no good reason for not 
accepting thatstatement. - It is contended 
that the plaintiffs have not proved when - 
the goods were shipped, but Mr. Grey was 
not questioned in regard to the dates of the 
shipments, and we think that the goods of 
the particular shipments mentioned in his . 
register should, in the absence of evidence 
to the contrary, be taken to have. been 
shipped at the propertime. The Railway 
receipts for goods of the February ship- 
ment are shown in thestatement put in by 
Mr. Grey as having arrived from the 
2nd July to the 4th October, 1917, the ` 
Railway receiptsfor goods of the March 
shipment are shown as having arrived from 
the 3rd September to the 7th December, 
1917; and those for the goods of April 
shipment from the 3rd September, 1917, to 


-the 4th March, 19818. Allowing ten days, as 


the lower Court has done, for the goods to 
reach Delhi from Bembay we take the 14th 
October, 1917, to be the due date so far as 
the February shipment is concerned, the 
17th December, 1917, to be the due date for 


rent from the time when the goods arrived.. the March shipment, and the 14th March 


980. 


1918 to bethe due date for the. April, 1917 
shipment. 

-The number of cases of the several ship- 
ments in respect of-which the plaintiffs are 
entitled to compensation has - then to be de- 
termined. The. lower Court. is wrong 
in. thinking that the plaintiffs ulti- 
mately cancelled the contract-for the Febru- 
ary ‘shipment. In their letter, page 19, dated 
the 29th June, 1917, they cancelled, not the 
contract but eight “cases, for which the de- 


fendants had sent them an invoice and pat- - 


tern, on the ground that they were late. In 
the invoice D. 18, sent to them by the de- 
fendants on the 25th.June while the ship- 
ment was mentioned as the February ship- 


ment, the goods of which had under the - 


contract to be shipped by the 10th March, 
the date of the Bill of Lading was given as 


the 13th April On the face of the invoice, 


.. therefore, the goods had been'shipped ' late. 
We eannot agree with the argument that 
the plaintiffs were bound to accept them as 
goods of the April shipment, seeing that the 
defendants had appropriated theni to the 
February shipment, and we must hold that 


the plaintiffs were justified in rejecting. 


them andare entitled to damages for non- 
delivery for all the twelve cases ofthe Feb- 
ruary shipment. Out of the March ship- 
ment four cases were delivered to the 
plaintifis, and they are entitled to damages. 
in respect ofthe remaining eight. Admit- 
tedly none ofthe goods of the April ship- 
ment were delivered. 

It remains to assess the damages. The 
contract price per piece was 17s. 3d. which 
at the rate of a 5-1/32d. per rupee (the rate 
of exchange current from the 29th August 
1917 to the 31st March, 1918 (see'page 13 of 
the paper-book A) was equivalent to 
Rs. 12-2-6. To this has to be, added 
Re; 1-3-5 for expenses which the buyers-had 
to bear under the contract, and Rs. 2 for the 
sellers’ profit, making a total of Rs, 15.5.1]. 
The market rate on or about the due date in 
respect of each shipment is shown by entrieg 
in the books produced by P. Ws. Nos. 3 and 9 
who have stated that they keep regular 
books. 

The marketrate on the 12th October, 1917 
two days before the due date for the Feb- 
ruary shipment, is Shown as Rs. 24-4 0 per 
pieca(pagel5). Deductipg Rs. 15.5-11 from 
this the plaintiffs’ loss comes to Rs. 8-14.4 
per piece. On the 12 cases of the February 
shipment, each of which contains 50 pieces 
the loss amounts-to Rs, 5,328-9:0, l 
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The market rate on the 16th December, , 


1917, the day before the due. date for the.. 
March -shipment, was “also Rs. 24-4-0 (page. 


22). The plaintiffs’. loss in respect.. of 


eight cases of this shipment. amounts to,- 


Rs, 8,582-1.4. < , 
The market-rate on the 14th March 1918, 


which was the due. date for the . April .ship--- 
The plaintiffs. 
loss is-Rs. 9-11-1 per piece and on 12 cases- - 


ment, was Rs. 25-1-0 (p. 16). 
it-amounts to Rs. 5,316-10-0. . 


1- 
4 ` 


kar 


s mm j 


The damages to which the plaintiffs are:. : 
entitled in respect of theshipments of Feb- , 
ruary, March and April; 1917 thus amount to . 


Rs. 14,695-13-4. They have, however, limit- .. 


ed their claim in appeal to Rs. 11,500. : 
We aceordingly accept: the-appeal and 


a 


give the plaintifis-a decree. for Rs. 11,500. 


with full costs in this Court -and propor- 
tionate costs in the lower Court. 
A. N. A. Appeal accepted. 


[nennt nca 
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LAHORE HIGH COURT. 
First CIVIL APPEAL No. 994 or 1923. 
November 22, 1927. b 
Present:—Mr. Justice Broadway and 
Mr. Justice Jai Lal. 
PIR BAKHSH—DEFESDANT—ÀPPELLANT 
. versus i 
Musammat GHULAM BIBI 4ND ANOTHER 
—PLAINTIFTS aND-Musammat RAHMATE. 
—DEFENDANT— RESPONDENTS. 
Custom — Succession — Self-acquired . property— 
Daughters, whether exclude. collaterals—Punjab 
Colonization of Government Lands Act (V of 1912), 


s. 20 as amended by Punjab Act (III of 1920), appli- | 


cation of —Devolution of tenancy. 
The general rule of Customary Law of Amritsar 
District and, in fact, that of the Punjab is that 


daughters exclude collaterals in succession to self- 


acquired property. [p.281, col. 2.] 
Section 20 of the Punjab Colonization of Govern- 
ment Landa Act provides only for the devolution of 
a tenancy in cases where after the commencement of 
the Act any original tenant dies. In other cases it 
is the general rule of custom by which the parties 
are governed which determines devolution. [ibid.] 
First appeal from a decree of the Senior 
Subordinate Judge, Lyallpur, dated the. 


18th April, 1923. 


Mr. Abdul Ghani Khan, for the Appel- 


lant. 
Messrs. Mehr Chand Mahajan and Faqir 
Chand, for Lala Mott Sagar, R. B., for the 


Respondents. . 
JUDGMENT. : 


Broadway, J.—This is an appeal by. 
. Pir Bakhsh. against a declaratory decree-:. 


M— 
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passed by the Senior Subordinate Judge of 
Lyallpur declaring that the plaintiffs, the 
daughters of one Nathü, were entitled to 
succeed to the land in dispute after the death 
of their mother Musammat Rahmate, The 
learned Senior Subordinate Judge has writ- 
tena lengthy judgmentin which all the points 
have been carefully discussed. It appears 
that the original tenant ofthis land was 
one Nathu who. was granted the: hold- 


ing as an abadkarandsubsequently acquired . 
oecupancy rights therein. He died in 1908- 
leaving him surviving.a widow Musammat - 
Rahmate. and two daughters Musammats . 
Ghulam Bibi andiMehtab Bibi. Musammat . 
Rahmate attempted to dispose of this ten-- 
ancy but her attempt failed as the Revenue. 
Authorities declined.to sanction the aliena- . 
Later on she -made - 
When - 
this gift- was. placed: before. the Revenue . 


- tion -proposed “by her. 
a gift in favour of her daughters: 


Authorities for sanction Pir Bakhsh pro- 
tested urging that he was the ultimate heir 
to this property as a collateral of the deceas- 
ed Nathu. The Revenue. Authorities accord- 


ingly declined to enter up the an ar 
ere- . 


referred the parties to a Civil Court: 
upon the two daughters (both of. them 
married) of Nathu brought a suit. for a 
declaration of their. rights as. the heirs of 
Nathu. impleading Musammat Rahmate 
. widow of Nathu and Pir Bakhsh as defend- 
ants. Musammat Rahmate. admitted the 
claim while Pir Bakhsh contested it. 

It has been urged before us that the suit 
is governed.by the provisions of Act V of 
1912 as amended by Act III of 1920: This 
appears to.have been the position taken up 
by both parties in tle Court below, In the 
. grounds of appeal to this Court it was alleg- 
ed that Act V of 1912 did not apply. The 


learned Advocate for the appellant appears - 


to have been in a somewhat of a-quandary- 
as to the line he was prepared to take in 
this Court for at one time he said that he 
was prepared to give up that ground and 
urged that the parties were governed by 
ihe Act of 1912.” It seems to me, however, 
that that Act does not afford any assistance. 
in this matter. The succession in this case 
is clearly succession to Nathu and s, 20 of 
Act V of 1912 as amended by Act III of: 
1920 provides for the devolution ofa tenancy 
in cases where after the commencement ‘of. 
the Act any original tenant dies. Admitted- 
ly in the present case Nathu died in 1908 
and succession to his rights, therefore, is’ 
clearly not governed by this section. In’ 
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bgi, 


order to ascertain who. his successor ig 


‘recourse must be had to the ordinary custom. 


by which.tlie parties are governed. The. 


general rule of custom .as.laid. down in 


para. 23 of the  Digest.-of -Oustomar 
Law by Sir William Rattigan, is that dadek.. 


ters exclude collaterals in succession to. self-: 
acquired property. Admittedly this .estate* 


isthe self-acquired or non-ancestral pro- 
perty of Nathu and, therefore, by the 


general custom the plaintiffs in this case 


would exclude collaterals. An attempt was 


made by Pir Bakhsh to establish a custom: 


tothe contrary and certain evidence was. 
led in support. That evidence has been: 
carefully examined by the learned “Senior 
Subordinate. Judge and it has been pointed 
out that the instances given by the  wit- 
nesses have no realapplieation to the facts 


before us whereas the instances relied on- 


and proved by the plaintiffs, support their 


claim. So far as the Customary Law of the: 
. Amritsar District, (from which district: 


Nathu, originally migrated to Lyallpur), 
shows the general trénd of opinion was that 
daughters succeed “to nof-ancestral pro- 


perty to the exclusion of agnates. In every ` 


respect, therefore, the claim of the daugh- 
ters appears to me to be superior to that of 


“Pir Bakhsh and I would, therefore, dismiss’ 


this appeal with costs. 
Jai Lal, J.—I agree. 


` R. L, 
Appeal dismissed, 


sX 
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LAHORE HIGH COURT. 
MziscELLaNEOSS First Orvic APPEAL No, 2232 
oF 1923, l TO 
November 10, 1927. 
Present:—Sir Bhadi Lal, Kr., Chief Justice, 
and Mr. Justice Zafar Ali- : 
NARAIN SINGH AND ANOTHER—OREpITORS’ 
—APPELLANTS ` - p 
l versus a a 
GURBAKHSH SINGH, minor, PER 2 
ISHAR SINGH, SON AND REPRESENTATIVE 
or RAM SINGH, DECEASED, INSOLVENT, AND 
Toe OFFICIAL RECEIVER, LYALLPUR 
i — RESPONDENTS. j 
Civil: Procedure Code (Act V of 1908) O. XXIT, 


vr. h—Appeal by creditors against adjudication of 


insolvency —Death 
peal, 


` of insolvent—Abatement of apa 


~ 


582 | 

An appeal preferred by the creditors against an 
order adjudicating a debtor as an insolvent abates 
on the death of the insolvent and cannot be con- 
tinued against his sons. 

Hardian Singh v. Sham Sundar (1), followed. 

Miscellaneous first appeal from an order 
-of the District Judge, Lyallpur, dated the 
9th May, 1923. | 

Mr. V. H. Sethi, for the Appellant. 

Dewan Mehr Chand, for the Respondents. 

JUDGMENT.—One Ram Singh applied 

to be declared insolvent and his appli- 
cation was accepted by the trial Court 
and he was adjudicated an insolvent. 
Some of his creditors preferred the present 
appesl -against the order of adjudication, 
but during the pendency of the appeal 
Ram Singh died, and the creditors; seek to 
implead his minorson as his legal repre- 
sentative ior the purposes ofthe appeal, 

Now it has been held bya Division Bench 
of the Punjab Chief Court in Hardian 
Singh v. Sham Sundar (1) that an appeal 
preferred against the adjudication of an 
insolvent abates on his death as the right 
to sue does not survive within the mean- 
ing of s. 378 of the Oivil Procedure 
Oode (corresponding to O. XXII, r. 4). on 
the death of respondent insolvent in an 
appeal by creditors against an order 
adjudging him to bean insolvent. Such 
an order is purely personal to the insolvent. 
The learned Counsel for the appellants has 
not invited our attention to any judgment 
which lays down the contrary rule. It is 
true that as enacted in s. 17 of the Pro- 
vincial Insolvency Act if a debtor, by or 
against whom an insolvent petition has 
been presented, dies, these proceedings in 
the matter shall, unless the Court other- 
wise directs, be continued sofar as may 
be necessary forthe realization and dis- 
: tribution of bis property. It must be 
remembered that the object of the section is 
thatthe death of the debtor should not affect 
the realization and distribution of his assets 
but it has no bearing upon the question 
before us. 

We must accordingly hold that theappeal 
has abated. Theappellants must pay the 
costs for the appeal. 

R, L. 


(1) 69 P. R. 18835. 


Order accordingly. 
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2 LAHORE HIGH COUR'. 
CivIL Revision Perition No. 301 or 1927. 
November 10, 1927. 
Present:—Mr. Justice Zafar Ali. 
WALI MUHAMMAD- —DEFENDANT— 
, PETITIONER 


versus 
FAZL DAD—PuaintirF, FATEH KHAN 


AND ANOTHER—DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. V, v. 20 
— Substituted service—Plaintiff giving several different 
addresses of defendant—Inference—Service by pra- 
clamation. 

Before substituted service can validly be effected 
all reasonable efforts must be made to find out the 
whereabouts of the defendant in order to effect 
personal service. |p. 283, col. 1.] e 

Where the plaintiff gives several addresses of the 
defendant and every time a different one it may be 
inferred that the defendant's address is not correotly 
known to the plaintiff and an order for substituted 
service should not be made. [ibid.| - 

Where the defendant is not in his village service 
by proclamation of the date of hearing is of no avail. ` 


[2b2d.] 
Petition for revision of an order of the 
District Judge, Rawalpindi, dated the 


28th January. 1927, affirming that of the 
Subordinate Judge, Fourth Class, Gujjar 
Khan, District Rawalpindi, dated the 
12th October, 1926. 
Mr. Muhammad Rafi, for the Petitioner. 
Mr. Aziz Ahmad, for the Respondents. 


JUDGMENT.—The trial Court as 
well as the lowerAppellate Court having 
refused to set aside the ex parte decree in a 
money suit that had been passed against 
the defendant-petitioner, he has come up 
to this Court with an application in revi- 
sion, and his learned Counsel contends (1 
that the trial Court was not justified in 
ordering substituted service of summons 
on the defendant, and (2) that the sub- 
stituted service ordered had not been 
duly effected. 

The suit was instituted on the 2nd of 
January, 1926, and the first date of hearing 
fixed was the 19th January, 1926. The 
summons issued to the defendant for that 
date was returned unserved, the process- 
server having made.no attempt to serve 
it. A fresh summons, therefore, ought to 
have been issued in the ordinary way but 
the trial Court sent one by postina regis- 
tered envelop. (It may be noted here, 
that according to the rule added by this 
Court to O. V,r.10o0f the Civil Procedure 
Code the Court was bound to have service 
effected in accordance with the provisions 
of the said Order, of the Civil Procedure 
Code, if the defandant should have failed. 
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to put in an appearance after receiving 
the summons by post.) The envelop however, 
came back with the report that the ad- 
dressee could not be found. Then a sum- 
mons was issued through a process-server 
whose return was that the defendant was 
absent in Montgomery. No real attempt 
was made to find out the whereaboutsof 
the defendant and from the fact that 
the plaintiff gave each time -a different 
address of the defendant it follows that 
his correct address was not known to 
him. There was no ground for assum- 
ing that the defendant was keeping out 
of the way to avoid service of summons. 
The Court, therefore, before ordering sub- 
stituted service should have had reason 
to be satisfied that service of summons 
could not be effected in the ordinary Way. 
It is difficult to say in the present case 
that the trial Court had sufficient reason 
to be satisfied. In Bhowanidas Ramgovind v. 
Pannachand Luchmipat (1) it was held that 
before substituted service can validly be 
effected all reasonable efforts must be 
made to find out the whereabouts of the 
defendant in order to effect personal service. 
Similarly in Kassim Ebrahim Saleji v. 
Johudmull Khemka (2) it was laid down 
that proper inquiries and real and sub- 
stantial effort should be made to find 
out when and where the defendant is 
likely to be found. In the present case 
as the defendant was not in his village 
service by proclamation of the date of 
hearing in that village was of no avail. 

The petitioner’s application to have the 
ex parte decree set aside was within time 
and from the fact that he made his appear- 
ance in Oourt with this application some 
20 days after the ex parte decree, it can- 
not be inferred that he had been wilful- 
ly keeping out of the way previously. 

In view of all that has been stated 
above I come to the conclusion that the 
contention No. 1 of the Counsel for the 
petitioner is well-founded, and accordingly 
accepting this petition and reversing the 
order of the Courts below I set aside the 
ex parte decree and direct that the case 
be proceeded with by the trial Court 
according to law. No order as to costs 
of the proceedings in this Court. 

R. L. Revision allowed: 


Case remanded. 
. (1) 88 Ind. Cas. 929; 520. 453; A.I. R.1925 Cal. 
01 


(2) 34 Ind. Cas. 799; 43 C. 447; 23 ©. L. J. 183; 20 
Q, W. N. 173, 
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LAHORE HIGH COURT. 
Sgooxp CIVIL APPEAL No. 1542 op 1923, 
October 20, 1927, 

Present :—Mr. Justice Fforde and 

. Mr. Justice Zafar Ali. 
RALLIA SINGH—DEFENDANT—ÅPPELLANT 


versus 
PARSHOTAM SINGH-—PraAINTIFF 
— RESPONDENT, 

Appeal—Court refusing to entertain plea not taken 

in grounds of appeal—Second appeal—Interference. 

hen the lower Appellate Court in the exercise of 
its discretion has refused to entertain a plea not 
taken up in the grounds of appeal, the High Court 
will not interfere with this exercise of discretion by 
entertaining that plea where the discretion has not 
been exercised improperly or unjudicially. - 

Second appeal from the decree of the 
District Judge, Amritsar, dated the 13th 
April, 1923, ‘affirming that of the Senior 
Subordinate Judge, Amritsar, dated the 29th 


June, 1916, 

Mr. Chandar Gupta for Mr. Fakir 
Chand, for the Appellant. 

Lala Badri Das, R. B., and Mr. Kishen 
Dayal, for the Respondent. 

J UDGMENT,.—Mr. Ohandar Gupta for 
the defendant-appellant has sought to 
challenge the judgment of the lower Ap- 
pellate Court on grounds which were not 
raised in the memorandum of appeal to 
that Court. 

He urges that the agreement in question 
cannot be enforced on account of  uncer- 
tainty. The point was not taken in the 
appeal to the District Judge. 

He further urges that the decree went 
beyond the plaint, in which the plaintiff 
stated his readiness to pay costs of re- 
gistration which have been wrongly im- 
posed upon the defendant by the decree. 
That is a point which was not raised before 
the learned District Judge in the memo- 
randum of appeal to his Court and the learn- 
ed District Judge for that reason refused 
to entertain that ground when the appeal 
came before him for hearing. The learned 
District Judge in refusing to allow that 
point to be taken was exercising his 
discretion and it cannot be said that he ex- 
ercised that discretion improperly or 
unjudieially. That being so, no second 
appeal lies against that exercise of discre- 
tion. 

Another point which Mr. Chandar Gupta 
now seeks to argue is that there was no 
consideration for the original sale con- 
tract of 1908. That matter has been de-. 
termined by the decision of the High Court 
in a judgment delivered on the 27th of 


984 


October, 1921, and is now not open to the 
appellant. l À 

- “There is no other.point raised before us 
‘and accordingly, as the other questions are 
concluded by the findings of the learned 
District . Judge, this appeal must be dis- 
missed with costs, 


B. Le Appeal dismissed. 


a 
—— E eee 


LAHORE HIGH COURT. 
MisoBsLLANEOUS SECOND OlviL APPEAL 
“No, 1299 or 1927.. i 
October 19, 1927, 
Present:—Mr. Justice Dalip Singh. 
GOPAL SINGH AND ANOTHER—PLAINTIFFS— 
` APPELLANTS 
versus . 
MANGAL SINGH-—DEFENPANT— 
RESPONDENT.  - 
` Civil Procedure Code (Act V of 1908), s. 161, 0. XLI, 


v, 28—Remand order purporting to be under O. XLI, 


v. 28, but really under. inherent powers—A ppeal. 

. Right of appeal is determined by what the Court 
urports to do and not by what the Court should 
ave done. 
remand under. O. XLI, r. 23, Civil Procedure Code, 
an appeal is. competent from the remand order, even 
though the order is really one passed under s. 151 of 
the Civil Procedure Code. ya 


Miscellaneous second, appeal from an 


order of thé. Senior Subordinate Judge, 
Amballa, dated the llth April, 1927, re- 


versing that of the Subordinate Judge, 


Fourth: Class, Rupar, District Ambala, dated. 


1927, 

"Lala Faqir Chand, for the Appellants. 
^ Mr. Sunder Das, for the Respondent. . 

JUDGMENT.—In this case the Appel- 
late Court remanded the case under 
O. XLI, r. 22, Civil Procedure Code, in a 
judgment, which is perfectly impossible for 
me to follow. l 

So far as the Counsel for the respondent 
has been. able to support it, he says that 
certain persons have not been made 
necessary parties to the suit and that 
the question is whether the relationship 
of landlord ‘and tenant is proved and that 


the 26th January, 


there are certain documents which are to. 


be legally proved and others whose admis- 
sibility is in question. 

.' Bo far as the necessÁry parties are con- 
' cerned -there is no reason: why they should 
be considered necessary parties af all. 
-The other reasons given are questions of 
` fact or. law, which the Appellate Court 
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Therefore, where the Court. purports to: 
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decided without any question of remand 
arising. It has been urged by Counsel for 
the respondent that thé remand, is. not 
under Ô: XLI, r. 23, but under s. 154 
and, therefore, no. appeal lies. But the 
right of appeal is. determined. by. what 
the Court purported to do, and not by. 
what the Court should have done and,. 
therefore, this objection has no force. ud 

I accept the appeal. The respondent 
will pay the costs of this hearing. The 
caseis, sent back to the learned. Senior 
Subordinate Judge to dispose of according 
to law. = mn 

R.L. 

Appeal accepted, 


el 


LAHORE HIGH COURT. 

OIvIL Reviston-Petition No. 297 or 1927. 
"November 30, 1927. | | ~ 

Present:—Mr, Justice Zafar Ali. 
Musammat RAJO—PLAINTIFF—PETITIONER 

«versus 
ALI AND.0THERS —DEFENDANTS— , 
; RESPONDENTS. l 

Limitation Act (IX of 1908), Sch. I, Art. 164-- 
Application to set aside ex parte -decree—Onus_ of 
proving date of knowledge of decree. IUE 


In an application for setting aside an ex parte decree 
the onus of proving that the applicant became aware 
of the décree within 30 days and not before lies on 


Petition for revision of an order ofthe 
Subordinate Judge, Fourth Olass, Phalia, 
District Gujrat, dated the 14th March, 1927, 

Mr. S. L. Puri for Mr. M. L. Puri, for the 
Petitioner. | 

Mr. Mohsin Shah, for the Respondents.. 


ORDER.—The ex parte decree in 
question was passed on the 6th November, : 
1925 and the application to have it set 


aside was filed on the 23rd March, 1926... 


The Court below held, therefore, to deter- 
mine first of all whether the application 
was within limitation and. the onus of 
proving thatthe applicant became aware 
ofthe decree within 30 days before the 
application and not, before was upon 
him. The question of limitation, however, 
does not appear to have occurred to the 
Court below at ‘all and without going - 

into that question it set aside the ex parte: ` 
decree. I, therefore, accept this petition 

for revision, set aside the order of the 
Court. below and: direct that the applica- 
tion be decided afresh in the light of the 
observations made above. M 
Petition accepted. 


~ 


R. b. | . E 
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LAHORE HIGH COURT. 
CRIMINAL REvisION No. 1383 
oF 1927. 

December 13, 1927. 

Present :—-Mr. Justice Dalip Singh. 
DEVI DIAL AND OTHERS—ACOUSED— 
PETITIONERS 
versus 
Musammat RATTAN DEVI—CoMPLAINANT 
— RESPONDENT. 

Criminal trial—Warrant case—Accused reserving 
Tight of cross-ecamination—Charge framed for offence 
triable as summons case—Procedure relating to sum- 
mons case, legality of adopting—Accused's right to 
re-Ccross-examine prosecution witnesses. 

Where a case is tried as a warrant case and the 
accused reserves his right of cross-examination, he 
is entitled to have the prosecution witnessess sum- 
moned for cross-examination after the framing of the 
charge even ifthe charge is framed for an offence 
triable as a summons cage, 

Oase reported by the District Magistrate, 
Gujranwala, with his No. 2124 of. 24th 
August, 1927, 

Facts appear from the following report 
of the District Magistrate :— 

REPORT. — Musammat Rattan Devi 
complainant lodged a complaint under 
ss. 147, 823, 354, 504, Indian Penul Code, 
against Devi Dial andothers. The case was 
sent to the Bench of Honorary Magistrates, 
Gujranwala, exercising Second Class powers. 
The Court issued summons under s. 323, 
Indian Penal Code. The prosecution wit- 
nesses were examined, but the complainant 
and one or two other prosecution witnesses 
were: not cross-examined at all by the 
accused, evidently because the case was 
proceeded with asa warrant case and they 
knew that they had a right to re-cross- 
examine the prosecution witnesses in case a 
charge was framed against them. However, 
at this stage the Court ordered that the 
case should be treated as one under s. 352, 
Indian Penal Code, 2. e, a summons case 
and that the accused should produce their 
defence. On this the accused applied 
that the prosecution witnesses should be 
summoned for re-cross-examination as they 
had reserved their right to re-cross-examine 
them; but thisapplication was refused by 
‘the Court and now the accused have 
applied to me for the revision of the said 
order. 
~ I have perused the file and I find that 
the complainant was not cross-examined 
at all and there was practically no 
cross-examination of another  prosecu- 
tion witness also. I certainly think the 
refusal of the Court to summon these 
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witnesses for re-cross-examination cannot 
be considered justifiable and theorder of 
refusal is prejudicial to the interests of 
justice. The accused party must have an 
opportunity to cross-examine them. 

AsI cannot pass the order myself, I 
submit the case to the Hon'ble Judges of 
the High Oourt with the recommendation 
that the order of the Court, dated 6th July, 
1927,may be revised and the Court directed 
to re-summon the prosecution witnesses 
whom the accused want to re-cross-ex- 
amine. 

Mr. Partab Singh, for the Petitioners. 

JUDGMENT,.—This case has been 
reported by the District Magistrate, Gujran- 
wala, under s. 438, Criminal Procedure 
Code. The facts arethat on a complaint by 
Musammot Rattan Devi the case was being 


tried by a Bench of Honorary Magistrates 


asa warrant case under s. 323, Indian 
Penal Code. Some of the ‘prosecution 
witnesses were cross-examined, the com- 
plainant was not cross-examined at all and 
a charge was framed against the accused, 
At this stagethe Bench of Honorary Magis- 
trates ordered that the case should be 
treated as one under s. 352, Indian Penal 
Code, that is to Say, asa summons ease and 
refused to allow the accused to ‘further 
cross-examine the prosecution witness, It 
is obvious that the accused may have been 
considerably prejudiced by this and in the 
circumstances I direct that the Bench of 
Honorary Magistrates allow the accused to 
cross-examine all the prosecution witnesses 
that they may wish to and then the case 
will be disposed of according to law. 
The reference is accepted accordingly. 
R, L, Reference accepted, 


ate] 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 665 or 1927, 
November 11, 1927. 

Present :— Mr. Justice Agha Haidar. 
GULAB AND ANOTBER—A COUSED— 

APPELLANTS 
VETSUS l 
EMPEROR— RESPONDENT., 

Criminal Procedure Code (Act V of 1898), s. 489- 
Reference—Enhancement .of sentence—Reference by 
District Magistrate for enhancement, legality 0f— 
Proper procedure, 


286 
A reference for enhancement of sentence by a 


District Magistrate direct to the High Court -is 
irregular and unwarranted by law. The proper 


course for a District Magistrate to adopt is to. 


instruct the law officers of the Crown inthe High 
Court to file an application for revision asking for the 
enhancement of sentence. 
Criminal appeal from an order of the 
Magistrate, First Olass, exercising enhanced 
powersunders. 30, Criminal Procedure Code, 
a at Campbellpur, dated the 30th May, 
2 ; . 
Mr. Abdul Ghani Khan, for the Appel- 
lants. | 
Mr. B. H. Beven Petman, for the Govern- 
ment Advocate, for the Respondent. 
JUDGMENT.—Three persons, namely, 
Gulab, Dalli and Shah Sufaid, had been 
.chalaned by the Police under s. 397 of 
the Indian Penal Code. Dalli has been 
acquitted by the learned trying Magistrate 
and Gulab and Shah Sufaid have each 
been convicted under s. 394 and sentenced 
to a term of five years’ rigorous imprison- 
ment anda fineof Rs. 100. They have 
appealed to this Court through Mr. Abdul 
Ghani Khan. s 

The District Magistrate, Campbellpur; 
has made a reference to this Court for 
the enhancement of the sentence of the 
appellants by convicting them under s. 397 
of the Indian Penal Code. The procedure 
adopted by him appears to be irregular 
and not warranted by law. The proper 
course for him toadopt would have been 
to instruct the law officers of the Crown 
- in the High Court to file an application 
enhance- 


for revision asking for the 
ment -of the sentence. However, a learn- 
ed Judge, of this Court was pleased 


to issue notice on the 28th of July, 
1927, tothe accused to.show cause why 
the sentence which has been passed upon 
them, should not be enhanced. The no- 
tice has been duly served. Both the 
appeal and the reference are before me for 
disposal. 

(Note.—The rest of the judgment is not necessary 
for the purposes of this report,—Ed.] 

R. D 
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LAHORE HIGH COURT. . 
ORIMINAL Revision No, 1462 or 1927. 
November 18, 1927. 

Present:—Mr. Justice Addison. . 
EMPEROR— PETITIONER 
` Versus 
. MUHAMMAD AKBAR— AGO0OUSED— | 
RESPONDENT, NOME 

Criminal Procedure Code (Act V of 1898), ss. 118, 
128 (2)—Security not furnished— Reference to Sessions 
Judge—Magistrate's power to accept security pending 
reference—E ffect of accepting security. 
. Where an accused fails to furnish security under 
s. 118, Oriminal Procedure Code, and a reference is 
made tothe Sessions Judge under s.122 (2) of the 
Code the Magistrate does not become functus officio. 
Notwithstanding such a reference he can accept 
security if one. is offered before the decision of the P 
reference by the Sessions Judge and when security 
is accepted by the Magistrate the reference to the 
Sessions Judge automatically comes to an end, and 
the right ofthe accused to appeal which was in 
abeyance revives, : 

Case reported by the Sessions Judge, | 
Delhi, with his No, 744 of 1927. l 

Facts appear from the following report 
of the Sessions Judge:— - 

REPORT. — Muhammad Akbar was 
sent up by the Police for security under 
8. 110, Oriminal Procedure Code. Chaudhri . 
Surat. Singh, Magistrate First Olass, Delhi 
enquired into the case and under s. 118 
Criminal Procedure Code, the learned Ma- 
zistrate ordered Muhammad Akbar to give 
gecurity for good behaviour for three years 
and furnish a bond in the sum of Rs. 5,000 to 
that effect with two sureties for a like sum 
jointly and severally responsible. (See his 
order dated 5th- of August, 1927.) Muham- 
mad Akbar failed to furnish security and 
the learned Magistrate referred the case to 
this Court under s. 123, sub-s. (2), Criminal 
Procedure Code, by his order dated 15th 
of August, 1927. A notice was issued to 
Muhammad Akbar to &ppear on 29th of 
August, 1927, and to show cause why the 
order of the learned Magistrate requiring 
him to give security to be of good 
behaviour for three years should not be 
confirmed, On 29th of August, 1927,it was 
brought to my notice that. Muhammad 
Akbar gave security in the Court of the 
learned Magistrate and was released by his 
order on 19th of August, 1927. I sent fur 
the record of the proceedings in which the 
security was accepted by the learned Ma- 
pro Section 123, sub-s. 2 runs as fol- 
ows:— 

“When such person has been ordered by 
a Magistrate to give security for a period 


` exceeding one year, such Magistrate shall, if : 
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such person does not give such security as 
afore-said, issue a warrant directing him to 
be detained in prison pending the orders of 
the Sessions Judge or, if such Magistrate is 
a Presidency Magistrate, pending the orders 
of the High Court; and the proceedings 
shall be laid, as soon as conveniently may 
be, before such Court". 

lam of opinion that the learned Magis- 
trate could accept the security before the 
reference had been made to this Court 
but as soon as the reference was made 
to the Sessions Judge the learned Magis- 
trate became functus officio and the 
Sessions Judge was seized of the case, The 
learned Magistrate had no jurisdiction to 
accept security after he had issued a warrant 
directing Muhammad Akbar to be detained 
in prison pending the orders of the Sessions 
Judge. Afterthe reference was made the 
Bessions Judge was the.only person who 
could make such orders as he thought pro- 
per in the case. The proceedings ofthe 
Magistrate accepting the security after the 
reference had been made to this Court were 
without jurisdietion and void. Muhammad 
Akbar the person who was called upon to 
give security is no longer under detention 
and under the cireümstances, I am unable 
to decide the reference on the merits till 
the proceedings taken by the Magistrate 
after he had made the reference to this 
Court are set aside by the High Court and 
Muhammad Akbar was ordered to be re- 
arrested and to be detained in prison. I 
Bubmit the record of the proceedings of the 
learned Magistrate to the High Court with 
the recommendation that the proceedings 
of the learned Magistrate accepting the 
security be quashed and Muhammad Akbar 


be ordered to be re-arrested and detained in. 


prison pending the order of the Sessions 
Judge. The hearing of the reference on 
the merits willbe postponed till the order 
of the High Court is received on this re- 
commendation. 

Mr. C. H. Carden Noad, Government 
Advocate, for the Petitioner. 

Mr. Bishen Narain, for the Respondent, 

JUDGMENT,—This is a case reported 
by the Sessions Judge of Delhi. One 
Muhammad Akbar was ordered by a Ma- 
gistrate of the First Class under s, 118 of the 
Oriminal Procedure Code to give security 
for his good behaviour under s. 110 of the 
Criminal Procedure Code fora period of three 
years. Muhammad Akbar failed to furnish 
security then and there and he accordingly 
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was ordered to be detained in prison, pend- 
ing the orders of the Sessions Judge, in 
accordance with the provisions of s. 123 (2) 
ofthe Criminal Procedure Code. A day or 
so later he offered security to the Magistrate 
who accepted it and he was ireleased from 
Jail. This came to the notice of the learn- 
ed Sessions Judge when he was hearing the 
reference. The learned Sessions Judge was 
of the opinion that the Magistrate had no 
jurisdiction to accept the security after 
making the reference to him and he had 
accordingly forwarded the proceedings of 
the Magistrate to this Court with the re- 
commendation that the Magistrate's order 
accepting the security be quashed and 
Mubammad Akbar be ordered to be re- 
arrested and detained in prison, pending 
the orders of the Sessions Judge on the 
reference. 

Sub s. (1) to s. 123 of the Criminal Pro- 
cedure Code directs that in cases where 
security is demanded up to the limit of one 
year and security is not given the person 
ordered to give security shall be committed 
to prison until the security is given or the 
period fixed expires. Subs. (2) provides 
that where a security for a period exceeding 
one year is demanded from a person the 
Magistrate shall, if security is not given, 
issue a warrant directing him to be detain- 
ed in prison, pending the orders of the 
Sessions Judge before whom the proceed- 
ings shall be laid. Sub-s. (3) lays down 
that the Sessions Judge after examining the 
proceedings may pass such orders as he 
thinks fit. Finally sub-s.4 is‘to the effect 
that if security is tendered to the officer-in- 
charge of the Jail he shall forthwith refer 
the matter to the Oourt or Magistrate who 
made the order and shall wait the orders of 
such Court or Magistrate. 

The argument of the learned Government 
Advocate was that it follows from the fact 
that sub-s. (4) comes after both sub-ss. (1) 
and (2) and that it is left to the Magistrate 
who made the order to deal with the secur- 
ity offered in both cases when such security 
is tendered to the officer-in-charge of the 
Jail. What corresponded to sub-s, (4) in 
the old Osde of .1882 came to the end of 
what is now sub-s. (1). According to him 


the change effected in the later Code 
was a clear indication that it wag 
intended that the Magistrate should 


still take security even though the matter 
had been referred to the Sessions Judge if 
such security was offered before the Seg 
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sions Judge dealt with the case. The 
matter is not free from diffieulty and it 
"must be said that there is nothing in the 
Act, clearly indicating what should be done 
' if security is offered to the Magistrate after 
‘he has referred.the matter to the Sessions 
"Judge and before the latter has heard the 
‘reference. It must be a common occurrence 
that sureties are only available a day or two 
“later. In my judgment, therefore, a reason- 
able view of the matter should be taken. 
-The purpose of the security .sections is not 
-that the persons proceeded against should 
"be sent to or keptin Jail but that that should 
only-be done when they are unable to give 
‘security. I-do not think that it was intend- 
ed that persons should remain in Jail pos- 
‘sible for months until the Sessions Judge 
‘owing to pressure of work’ was unable to 
deal with these cases. It. must have been 
meant that they could offer security to the 
Magistrate when they are able to procure 
it and in this way get out of Jail. That 
implies that the reference to the Sessions 
Judge, if not disposed of, would automati- 
‘cally come to an end when security is taken. 
‘In my judgment this is the most reasonable 
‘and convenient view to take, seeing that 
“there is no specific provision of the Code 
‘dealing with this matter. At the same time 
it follows that the right of appeal given 
“ander s. 406 of the Criminal Procedure Code 
to the person from whom security is de- 
‘manded revives once he has given security 
‘and in the present case if an appeal is pre- 
“ferred the fact that Muhammad Akbar has 
"been engaged in these proceedings should 
be taken into account by the Court or 
Magistrate hearing the appeal —if ‘one is 
"preferred. ; as 
Wor the reasons given I decline to set 
aside the proceedings of the Magistrate ac- 
'cepting security and hold that the reference 
‘to the Sessions Judge automatically ended 
when Muhammad Akbar gave security to 
‘the Magistrate a day or two after he was 
‘ordered so to do, and the same time that 
‘the right of appeal which was in abeyance 
by reason of the reférence revived when he 
‘gave security. | 
ces R. L, ie 


L 


Reference rejected. 


". BATAN SINGH V. BMPERÓB.- 


.. 407 I. O. 19:8 
LAHORE HIGH COURT. 
ORIMINAL Revision No. 1492 or 1927. 

l November 11, 1927. 
Present:—Sir Bhadi Lal, Kr., Ohief Justice. 
BATAN SINGH-—AoccusED—PETITIONER 

MES versus 
EMPEROR-—RESPONDENT. 

‘Wild Birds and Animals Protection Act (VIII of 
-1912), s. ,—O ffence under the Act, what cónstitutes. 

To convict a person under the Wild Birds and- 
Animals Protection Act, 1912, itis necessary to prove 
‘that he has either killed or attempted to kill one of 
us iine or birds mentioned in the Schedule to 

e Act. 


Merely wandering about with a gun round a 
reserved nursery does not constitute an offence under 


the Act. 

Case reported by the Sessions Judge, 
Jullundur, with his No. 323.J of the 7th 
September, 1927. 

‘Facts appear from the following report 
of the Sessions Judge :— : E 

REPORT.—At about 5 p.m. on the 
13th July, 1827, the Superintendent of 
Poliee Jullundur and the Superintendent 
of Police Training School Phillaur, heard 
the sound of a shot fired, and proceéding 
in that direction discovered the accused 
Batan Singh with a loaded gun wandering 
round the reserved’ Nursery of Phillaur. 
He was seized and made over to Jhangir 
Khan Constable, who is the only prosecu- 
tion witness in the case. l 
- From the evidence of Jhangir Khan it 


‘would appear that he has no personal know- 


ledge of the facts. The Magistrate in his 
judgment, convicting the accused, has stated 
that the accused pleaded guilty, but this i8: 
not a fact. To convict the accused under the 
Wild Birds and Animals Protection: Act, it 
was necessary to prove. that he had either 
killed or attempted to kill one of the animals 


‘or birds mentioned’ in the ‘Schedule. But 


there is no evidence to show that he had 
actually fired at any bird oranimal, much 
less one mentioned in the Schedule of the 
Act. Itisno offence for a person holding 
a license to go about with a loaded gun 
in his possession. `- l : 

I accordingly forward the : record of the 
case to the High Court with a recommenda- 
tion that the convietion be quashed and the 
sentence of: fine set aside. 

Mr. Din Dayal; for the Petitioner, , 

ORDER.—For the reasons recorded by 
the learned Sessions Judge, I set aside the 
‘conviction and the sentence and direct ‘that 
the fine, if realised, be refunded to’ the 
‘accused. AE 


BEAR Revision allowed, 
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MADRAS HIGH COURT.. . 
SECOND CIVIL APPEaL No. 140? oF 1924. 
. — August 10, 1997, | 
' Present: —Mr. Justice Curgenven and 
Mr. Justice Ananthakrishna Ayyar. 
MUPPIDATHI AMMAL—PrAINTIFF— 
i APPELLANT `> 
: mE versus : "E 
MUTHUSWAMI PILLAI AND OTHERS-— . 
. ,  IJBFENDANTS—RESPONDENTS. : 
* Construction of deeds—' Santhathi'; whether includes 
adopted. son. i ` ` mE 
The word ‘santhathi’ used generally includes an 
adopted son as well as a natural born son. 
Balasubramania Pillai v. Pitcha Pillai (1), fol- 
lowed. qu" 
Per Curgenven, J.—In ordinary Hindu usage ex- 
‘pressions signifying ‘offspring, progeny, issue’, 
, though in English they are ordinarily restricted to 
` natural children, include children by adoption. ' 


.  Becond appeal against the decree of the 
-Court of the Additional Subordinate J udge, 
Tinnevelly, in A. S. No. 4 of 1924, (A. S. No. 
507 of 1923 on the file cf the District Court, 
‘Tinnevelly), preferred against that of the 
Oourt of the District Munsif, Tenkasi, in 
` 0. S. No. 557 of 1921. — ure p 
i Mr. S. Ramaswami Iyer, for the Appel- 
ant. i E 
Messrs. P. N. Appuswami and -P, S. 
_Nagaswami, for the Respondents. 


, JUDGMENT... ” `. 


Curgenven, J.—The first question in 


this second appeal is as to the meaning to 
“be attached to the word 'santhathi' as used 
“in the compromise Ex. D; whether it in- 
. cludes an adopted as well as a natural born 
“son, There is perhaps a significant differ- 
ence between the phrasing of Ex. C, embody- 
ing the provision made by Nainar Pillai in 
'favour.of his daughter Piramu Ammal born 
‘after the adoption of his son, and Ex. D, 

the compromise now in question, for, in the 
"former, the words, used are ‘if issue (santha- 
thi) are not born to (orfortheoming from) you,’ 
which seems clearly to exclude an adopted 
son, while in the latter the expression is ‘if 


' the defendant had no issue (santhatht).’. This : 


. phrase ‘appears to meto be fully compati-: 
ble with the view that botha natural. and - 


an adopted son was contemplated, for there. 


isno doubt that in ordinary Hindu usage 
expression signifying ‘offspring, progeny, 
issue’ though in English they are ordinarily: 


restricted to natural children include chil- © 
dren by adoption. One would, therefore, : 


expect the word tohave 


18 


been accompanied 
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cient to dispose of .the 


"no 


` 
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by some.appropriate qualification - had it 


. been intended to ‘exclude | an adopted. son. 


This was the meaning attached to the word 
in Balasubramania* Pillai v. Pitcha Pillai 
(1) while in}Rajarajeswara Dorai v. Sunda- 
rapandiyaswami Thevar(2) Seshagiri Ayyar, 
J., went so: far as to hold that it included 
heirs other than lineal descendants. I do 


not think that any useful guidance .is to 


be obtained from the consideration of a 


somewhat similar expression in Shiyali 
Subraya Chetty v. Calve Subraya Chettiar (3) 


‘because the context there led to a different 


conclusion. I see no reason to differ from 


the learned Bubordinate Judge in the view 


+ 


he has taken, and since.this finding is suff- 


“Second appeal, it is 

dismissed with costs. . 
Ananthakrishna Ayyar, J.—I 
agree. The question that arises for decision 
in this case is about the proper interpreta- 


tion to be plaeed' on the expression used in 


Ex. D ifthe defendant Piramu Ammal left 
"santhathi" the properties should go to 
the plaintiff (Shanmuga Nainar Pillai). -It 


is contended by the learned Vakil for the. ` 


appellant that the word 'santhathi' should be 
confined to children born of Piramu Ammal, 
and that the existence of an adopted son of 
Piramu Ammal would not prevent the pro- 
perty going to the plaintiff. I am unable 


- to accept that contention. The word: ‘san- 


thatht’ though a Sanskrit word is also in. 


-general use among people who use Tamil. 


This question whether the word 'santhathi' 
is wide enough to include adopted son; arose 
for decision in the case of Balasubramania 
Pillai v. Piteha Pillai (1) and I agree, with 


Sankaran Nair, J., that the word in genéral 


use is wide:enough.to include adopted son 
also. Justice Seshagiri -Iyér would séem 
to go further and would seem to be of the 
opinion that the word means "thé heir in 
general” see Rajarajeswara Dorai v. Sunda- 
rapandiyaswami Thevar (2). If the con- 
text clearly shows that the word was not 
used. in-its ordinary sense,. the question 
might be different. In the present case, I 
am . not. able to say that the context justi- 
fes usin placing a different construction. 
On -the other hand, turning to Ex, O, ` 
under which Nainer Pillai settled the pro- 
perties on his daughter Piramu Ammal, we 
è i 7 


(1).33 Ind, Cas: 559: (1916). 1 M. W, N, 306, 
Bm 27. Jnd, Cas. 283; 97 M. D, J;0694, — > 
df Ind, Cas, 404; 5 Low. 140; 2l M, L, T 
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find the expression used is “if no ‘santhathi’ 
be born to you." After Nainar Pillai's 
death, there was litigation between his 
son Shanmuga Nainar Pillai (the husband 
of thepresent plaintiffü and Piramu Am- 
mal. The suit was compromised, under 
Ex. D. Under Ex. D, Piramu Ammal gave 
some property to Shanmuga Nainar, and 
as regards the other properties received by 
Piramu Ammal under .Ex. O, it was sti- 
pulated that she was to take the same and 
if she left no 'santhathi' then Shanmuga 
Nainar was to take possession of the 
same, j 

The difference in the expression used in 
Exs. O. and D would, if at'all, only go 
rus thecontention urged by the appel- 
ant. 

On the whole Iam of opinion that the 
expression used in Ex. D includes a case 
of adopted son, and that the heirs of Shan- 
muga Nainar are not entitled to recover 
possession of the properties. The decree 
of the Subordinate Judge is correct and 
the second appeal is dismissed with costs, 

V. N. V, ; 


A, N, A, Appeal dismissed., 


- 


MADRAS HIGH COURT. : 
Civin, Revision PETITION No. 410 or 1926. 
4 po May 6, 1927, fo 
Present:—Justice Sir William Watkins 
Phillips, KT. 
MURUGIAH PILLAI— PLAINTIFF 
— PETITLONER 
versus 
" PAEKIRIA PILLAI—DEFENDANT— 
i RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Arts. 57,-6€0— 
Loan or deposit —Question of fact—Presumption. 
- Where there is a doubt as to whether a transaction 


amounts to aloan or a deposit, there is no presump- . 


tion that itis a deposit and not a loan. The question 
is one of fact in each case. 


Narayan Chetiyar v. Vellayappa Chettyar (1), com- 


mented upon. 


Petition under s. 25 of Act IX of 1887, 
praying -the High Court to révise the 
decree of the Court of the. Subordinate 
‘Judge, Tiruvalur, in S.'O. S. No, 641 
9f 1925, 


MURUGIAH PILLAI t. PARKIRIA PILLAI, 


107 I. O, 1928 


Mr. N.S. Srinivasa Iyer, for the Peti- 
tioner. 

Mr. K. Raghavachari, for the Respond- 
ent. 

JUDGMENT.—The only question 
which arises in this case is whether the 
money sued for was a deposit with the 
defendant's father or whether it was a 
loan. The money was remitted to defend- 
ant's father by one Govinda Pillaiin 1914 
and this suit is brought in 1925 the plain- 
tiff having taken an assignment of the debt 
from a lady who purchased it in Court sale. 
The Subordinate Judge has found that 
prima facie the suit is barred by limitation 
and, unless plaintiff can show that this 
remittance was inthe nature of a deposit 
and that the suit had been brought within 
three yéars of demand having ‘been made, 
the suit must fail He has held on the 
evidence that plaintiff has failed to prove: 
his case and dismissed the suit. pee 

It is contended here that there is evidence 
Suffieient to prove the case and reliance 
is plaeed on a remark in Narayanam 
Chettyar v. Vellayappa Chettyar (1). This 
refers toRamanathan Chetty v, Subramaniam 
Chetty (2) a prior case, reported in 28 M. L. 
J. 372 and says as pointed out in that case, 
if there is any doubt as to whether a 
transaction amounts toaloan ora deposit 
the presumption is that it is a deposit and 
not aloan. The above presumption does 
not find & place in Ramanathan Chetty v. 
Subramaniam Chetty (2) and I think we 
must read that remark as relating solely to 
the circumstances of that case, for I can 
find noauthority forthe presumption as a 
general presumpticn of law. If there is no 
such general presumption I think the Sub- 
ordinate Judge was justified in holding 
that there was not sufficient evidence to 
prove the case. 

The revision petition is dismissed with 
costs, i 

V. N. Y. Petition dismissed. 


(1) 34 Ind, Cas. 347; (1916) 1 M, W.N. 206: 19 M. 
L. T, 237 


Ko 28 Ind. Cas. 688; 28 M. L. J, 372; 17 M. L. T 
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MADRAS HIGH COURT. 
FULL BENCH. 
REFERRED Case No. 12 or 1926, 
May 5, 1927. 

Present; ‘—Sir Vietor Murray Coutts- Trotter, 
Kr., Chief Justice, Mr. Justice Wallace 
and Mr. J ustice Beasley, 

T&gg COMMISSIONER or INCOME TAX, 
MADRAS —REFERRING OFFICER 

versus 


TRICHINOPOLY. TENNORE HINDU 


PERMANENT FUND, Lrb.—RESPONDENT. 


Income Tax Act (XI of 1922), s. 4—" Mutual. Benefit 
Society,” what is —Object of fund not inconsistent with ' 
making profit. —F"'und, liability of, to be assessed to 
ancome-tax. 

The question whether a Fund is a society con- 
stituted essentially for the ‘mutual -benefit of its 


members, the income of which is not liable to be. 


assessed to income- -tax, or whether it isan ordinary 
money-lending Bank engaging in money with a view 
to earning profit for distribution among its share- 
holdersis one of fact to be decided on circum- 
stances of each case. |p. 291, col. 2.] 

The object of the Trichinopoly Hindu Permanent 
Fund’ as set out in its Memorandum of Association 
was “to enable persons to save money’ and “to secure 
loans at favourable rates of interest.” The capital, 
paid up or subscribed, was made up of shares 
limited in number and in value, and the share- 
"holders and subscribers constituted the controlling 


authority while membership was restricted to such | 


share-holders or subscribers. Outside these members . 
was a class called monthly depositors who were by a 
bye-law practically on the same footing as subscribers 
but were not subject to the losses and liabilities of 
‘the Fund. Loans were granted to any one and were 
of two kinds, ‘term loans’ restricted to subscribers and 
monthly depositors and ‘temporary loans’ to any 
Constituent. There was no special concession what- 
ever which was confined to share-holders and suba 
scribers. They were exactly on the same footing as 
outsiders, for example, monthly ‘depositors. Profits 
-were distributed in the way of dividends in the 
ordinary business fashion and were expressed to be 
“out of the net probe arising from the business of 
the Fund” 

. -Held, that the F und was not one which did not 
Bim at making profit by lending money on interest, that 
in the constitution and object there was no purpose of 
mutual. benefit, and that the Fund was, therefore, 
liable to be assessed to income- -tax asa Company. [p. 
293, col: 1.] 


emn Board of Revenue, E E Madras 
ylapore Hindu Permanent Fund, Ltd. (2, New 
York Life Insuranée Co. v. Styles (2), Liverpool Corn 
Trade Association v. Monks (3) and Thomas v. Evans 
d Co., Jones v. South West Lancashire Coal Owners’ 
Association, Ltd. (4), distinguished. 

Oase stated under s. 66 (2) of the Income 
Tax Act, XI of 1922, for the decision of the 
High Court on the following questions of 
law which .have arisen in assessing the 
Trichinopoly Tennore Hindu eran ae 
Fund, viz, 

(1) Should this Fund be assessed as a 


Mutual Benefit Society or as a Company, | 


, income from non-members, ‘are the 


^6. 
E 


991 


(i. ej) should the assessment be made only 
on the income earned from non-members or 
on the total income? 

' (2) If the Fund should be isesi as `a 
Mutual Benefit Society (i. -e.) only 2 its 
deposi; 
tors members ofthe Fund? 

(3) Should the sums paid to the term 
share-holders and depositors in respect of 
subscriptions and deposits be deducted as 
expenditure incurred solely for the purpose 
of earning the profits or gains of the Fund ? 

Mr. M. -Patanjali Sastri, for the Re- 


Mr. M. Subbaraya Tyer, for the Respond- 
ent. ` ` 
JUDGMENT. —[In this Reference three 
' questions have been referred to this Court 
by the Commissioner of Income-tax. Of 
these, questions Nos. 2 and 3 have not been 
pressed. Then question No. 1 remains, 
that is: “Should this Fund be assessed as 
a Mutual Benefit Society or as a Com- 
pany?” The Commissioner of Income-tax 
has decided that the Fund is not a Mutual 
Benefit Society and is, therefore, not entitl- 
ed to the benefit of the ruling of this Court 
reported as Secretary, Board of Revenue, 
Income-Tax, Madras v. Mylapore Hindu 
Permanent Fund Ltd. (D). TT 

In the main this question isa question of 
fact and this Court will not differ from the 
finding unless that finding is vitiated by 
some error of law. The chief contention of : 
the learned Vakil who appears for the Fund 
is that the Commissioner has radically 
misunderstood the constitution of the Fund 
as get out in its Memorandum of ' Associa- 
tion and its Articles. 

The point at issue is whether the Fund i is 
a society constituted essentially for the 
mutual benefit ofits members or whether it 
is an ordinary money-lending Bank engag- 
ing in money-lending: with a view to 
earning profit for distribution among its 
share-holders. A legal definition of a Mutual 
Benefit. Society has not been set out in any 
Statute and we do not attemptsuch definition 
- here as it is not necessary. The claim put 
forward here on behalf of the Fund is that 
itis of the same nature and constituted -on 
the same footing as the New York Life 
Insurance Co. v. Styles (2) and as the Secre- 
‘tary, Board of Revenue, Income:Tax, Mad- 
ras v. Mylapore Hindu Permanent Fund - (1) 


(1) 76 Ind. Cas. 833; iit M 1; (1923) M. W. N. 409; 
. A:T. R. 1993 Mad. 684; 20 L. W 
(2) (1889) 14 A O; 381; 59 L.J, 6 $. 294; 61 E, T, 201,. 


ferring Officer. 


e 
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Alf. that claim is. substantiated, then. by 
force of these rulings the present Fund will 
be a Matual Benefit Society. We shall, 
therefore, examine that claim. | 
The New York Life Insurance Company 
was founded on principles of Mutual Life 
Insurance. Two sorts of policies were 
issued, participating policies and non- par- 
ticipating. There were no shares, but the 
holder of every participating policy became 
ipso facto a partner while the holder of a 
non-participating poliey was amere cre ditor, 
without any interest in.the assets or liabili- 
ties of the Company. The rate of premium 
for participating policy-holders was caleu- 
lated from time to time at a figure sufficient 
to cover the probable ddisbursements. Then 
an account was taken of the transactions of 
the Oompany, and the excess, if'any, of 
premiums received over expenditure was 
returned or re-pàid to the members, The 
essential condition in the constitution of 
this Company was that the contributions of 
the membersso far as they.were not re- 
quired for the common purposeof the Com- 


pany should be re-paid to them; that is, the . 


aim ofthe Company was not to make a pro- 
fit for distribution to members but to make 
no profit; any realisation of profit meant 
that the purpose of the Company had so far 
been imperfectly fulfilled because too large 
& contribution had been levied, Thereturn 
of such profit, if it could be called profit, 
‘to the members was merely areturn tothem 
‘ofthe excess of contribution which had 
been levied from them, and any dividend, 
if it'can be called a dividend, was paid -to 
‘them not as share-holder8 but as policy- 
holders. In the report of that case at page 
411“ Lord Macnaghten says: “What is to 
become of the surplus if everything goes 
right? The practice is to takean account 
every year of assets and liabilities, and to 


give the insured the benefit of the surplus, ‘ 


either by way of reduction of premium or 
by way of addition to the sum insured. Tt 
can make no difference in principle whether 
the surplus is so applied, or paid back in 
hard cash. In either case it is nothing but 
the return of so much of the amount con- 
-tributed as may be in excess of the amount 
‘really required. -Ido not understand how 
this excess can be regarded from any point 
of-view or for any purpose as gain or-pro- 
‘fit-earned by.the contributors,” > That this 
was the principle underlying this decision 
- ig als? the view adopted by Rowlatt, J., in 

¥ @Page of (1669) 14 A, Goud] . - ———— —— 
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Liverpool.Corn Trade Association. Monks 
(3) and it has been applied to a similar case 
Thomas v. Evans & Co., Jones v. South West 
Lanchashire Coal ,Owners' Association, Ltd. 
(4) where the Company was an association 
founded solely for affording indemnity’ to 
its members against compensation in res- 
peetof fatal accidents to workmen. In 
the case of. Secretary, Board of Revenue, 
Income-Tax, Madras v. Mylapore Hindu. 
Permanent Fund, ' Ltd. (t) learned 
Judges held that it was on all fours with 
the New York Life Insurance Company 
(2), since the income did not come from 
outside, but from inside, and was, therefore, 
-not taxable. . There the capital was made 
up solely of investments by members,. and - 
the income was derived from interest earn- 
-ed on loans,to members, The essence of 
-the society was mutuality and the members ` 
and constituents were one and the same. 
Now we have to see whether the constitu- 
tion of the.present Company is at allon 
those lines of mutuality. Its object. as set out 
in the Memorandum of Association ‘is “to 
enable persons to save money" and -“to 


. Becureloans at favourable rates of interest." 


This is a perfectly general object and: there 
is no hint that those who are to be enabled 
to save money orto secure loans are confined 


‘to the members of the Company, or that the 
essence of the object is the low rateofinter- . 


est; so that, for example, the'purpose aim- 


ed atis not profits buta lowering of the 
rate of interest as” far as possible. Tha 


stated object of this Fund isnot imcompati- 
: ble with a purely business effort’ to make.'as 
much profit as possible out of lending 
money on favourable rates of interest. The 


capital paid up or subscribed is made up. 


of shares limited in number and in value, 
and the share holders and subscribers con- 
stitute the controllingauthority while mem- 
bership is restricted to such share-holders 
or subscribers. Outside these membersis a 


class called monthly depositors who are, by 


a bye-law under Art. 34, practically on the 


. same footing as subscribers but are. not 


subject to the losses and liabilities of the 
Fund. Here the principle of mutuality,. if 
it existed before at all, is entirely abandon- 
ed. Loans are granted to any one.and are of 
two ‘kinds, ‘term ‘loans’ ‘restricted to sub- 
scribers and monthly ‘depositors and ‘tem- 
porary’ loans’ to. any.’ constituent. ‘There is 
3) (1926) 2 K. B. 110; 95: K. B. . j 
136210 To. Oas. 442; 42 T. T, R. 393, Ak aa 
(4), (1927) 1 Ky B88, I pop 
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. nospecial concession whatever which is 
. confined to. shareholders and subscribers. 
. They are exactly on" the same footing. as 
_. outsiders, for example, monthly depositors. 
‘Profits are distributed in the way of divid- 
ends in the ordinary business fashion and 
are expressed to be “out of the net profit 
‘arising from. the business of the Fund.” See 


-Art. 55 (l-a). There is no suggestion that . 


the dividends paid to the shareholders and 
subscribers are merely by way of return of 
“their original capital subscribed, and, as 
_We have noticed, there is no hint that the 
aim ofthe Company is not to make a pro- 
-fit by lending-money on interest. We find, 
- therefore, in the constitution and objects of 


. this Fund no purpose of mutual benefit, no 


Society of persons banded together to lend 


“money to each other, no benefit to be obtain- .. 
.ed by, or derived from, membership alone. . 
The constitution of this Fund, therefore, . 


differs fundamentally from that of the New 
York Life Insurance Company (2) or the 
Mylapore Hindu, Permanent Fund (1) and 


. the claim of the Fund that theyare entitled, 


‘by virtue of the rulings in those cases to be 
exempt from taxation in regard to any of 
-their profits cannot be sustained. The 


Commissioner has made no mistske.in 


holding that thereis hereno mutual bene- 
fit society and that the net profits of the 
‘Fund are taxable in full. "— 
^ We must, therefore, answer this Reference 
that. this Fund should be. assessed as a 
Company. The Fund will pay the costs of 
this Reference which we fix at Rs. 252. .. 
V. N. V, M 
Reference awswered.: 


"""PE-——— ~ 


MADRAS HIGH COURT. . 
Seconp O1ryit APPEAL No, 566 oF. 1924. 
‘May 5, 1927. . 
. . Present :—Mr. Justice Jackson. 
KARUPANNA KONAR AND orHers— , 
D&FBNbDANTS—À PPELD4N18 
L versus ; 
“ RANGASWAMI KONAR AND OIHE4S 
^. —PEAINTIFF8 — — RESPONDENTI. 


Evidence Act (I of 1872), ss. $2 (8) (7), 18, el. (a 
—' Statement against proprietary interest'—Statement of 
boundaries, admissibility of — Assertion of title —Mere 


statement or mention, whether amounts to assertion. 


Under s. 32 (3, of the Evidence Act it'is the state- 
ment, not the document containing the statement, 
which must be against the proprietary interest of the 


` person making it. [p. 294, col. 1. 


KARUPANNA KONAR V. RANGASWAM! KONAR. 


‘the Evidence Act. 


- E^ 1 
"house enjoyed -in,common," 


ordinate Judge ruled: 


. 293 


A mere." mention" of a right not amounting. to-an 
“assertion” of .it is not admissible in evidence under 
cl. (7), s. 32.  [ibid.] 

. Where the question in issue was whether certain ` 
property was the joint property of the plaintiffs and 
the defendants and certain old documents exécuted 
by the defendants’ ancestors which contained a recital 
ina statement of boundaries that the said property 
was common property were sought to be adduced in 


- evidence: 


Held, that the documents could not be admitted in 
evidence either under s. 32, cl. (3) or s. 32, cl. (7) of 
[p. 294, cols, 1 &2.] 

Second appeal against the decree of the 


. Court of the Subordinate Judge, Trichino- 


poly, in A. S, No. 220f 1923 (A. S, No. 85 


‘of 1922 on the file of the District Court, 


Trichinopoly) preferred against that of the 
Court of the District Munsif,. Trichinopoly, 


in O. S. No. 561 of. 1918. 


. Mr. T. M. Krishnaswami Iyer, for the 
Appellants, "n 

Mr. K, Narasimha Iyer, for the Respond- 
ents, | diis: 


JUDGMENT.—Plaintiffs sued for a 


‘declaration that a room belonged to the 
family of defendants and themselves in 
-common. The 
decreed the suit and defendants appeal, 


lower Appellate Court 
In the trial Court the District Munsi 
thought the oral evidence adduced "ES 


plaintifs to be worthless. Witnesses said 


‘that they worshipped in the room with 
no clear idea how or what they worshipped. 


The lower Appellate Court does not traverse 


.the réasoning of the District Munsif: but 


merely holds that. the plaintiffs’ eyi 

is better than that of defendants’ e 
may not necessarily mean that plaintiffs have 
made out -their case. Evidently what 
chiefly impressed the learned Subordinate 
Judge was the entry iu certain old docu. 
ments that a boundary was the “God's 
Exhibit: F 
a partition deed of 1874, Eg. H, io 
gage of 18734, and Exs. A and B sal 
deeds of [88L all eontain.this recita], Their 
admissibility: as evidence was challenged 
ia the lower Appellate Court and: the Sub- 
"The documents 
are old and their executants are not alive: 
Statements: made by persons deceased 
‘about the ownership of the ad jacent'pro- 
perty in describing bound aries, are, I think 
relevant evidence." This is a most per- 


' funetory pronouncement on a point of law. 


The Subordinate Judge was Presumably 


‘applying .s. 32 of the Evidence Act, and 


he should have stated with precision ‘ana 
: n 
reasons the sub-clause under which in his 


. 294 


opinion the documents came. The District 
^. Munsif's tre&tment of the matter was even 
. worse. He thought the‘ documents inad- 
missible, but: proceeded on. the assump- 
tion that they were admissible. It is now 
‘argued that the.documents come under 
, Sub-cl. (3); statements madeagainst the pro- 
prietary interest- of those making them; or 
sub-cl. (7); statements contained in a deed 
which relates. to.a.transaction .such as is 
mentioned in s. 18, cl. (a). 
. It cannot be said that a statement of 
boundaries is against the proprietary inter- 
est of the person making it except on the 
‘assumption that every - person must be 
‘presumed to own the universe until he 
makes a statement circumscribing his title. 
On the contrary a person may be presumed 
to own nothing until he brings into exist- 
ence an effective deed evidencing- his title 
to property and such a deed with the 
boundaries stated therein, is a document 
not against but in his proprietary interest. 
In Rajah Leelanund Singh v. Lakhputtee 
,Takoorain (1) it was held that a mortgage- 
-deed is a statement against the proprietary 
interest of the person making it, and, 
therefore, a statement.in a mortgage-deed 
. that so much. rent was payable on the pro- 
„perty, was also a statement admissible in 
evidence because the whole document was 
admissible in evidence. It is difficult to 
‘see how this argument could be founded 
.on s: 32 of the Evidence Act of 1872 and 
;possibly .the learned Judges considered 
themselves governed by Act II of 1855 
{see Ningawa v. Bharmappa (2).]]' Under 
8.32 (3) itis the statement not the docu- 
ment containing the statement which 
must be against the proprietary interest 
of the person making it. But Ningava v. 
Bharmappa (2) follows Rajah Leelanund 
Singh v. Lakhputtee Takoorain (1) and 
holds that a mortgage is against the pro- 
prietary interest of the executant, and, 
therefore, a statement of boundary in the 
mortgage is admissible. This view has 
been dissented from in this Court in In re 
Dadapaneni:Narayanappa (3) and Saripalli 
Venkatarajagopala Raju v. Fota Narasayya 


(4) and Idefer to that authority. Lastly - 


it is argued that sub-cl. (7) is applicable 
because in the partition deed Ex. E, the 


(1) 22 W. R, 231. 
(2) 93 B. 63; 12 Ind. Dec. (N. 8.) 42. 
e 8 Ind. Cas. 268; (1910) M. W. N. 668; 9 M. L, T, 


91. 
| (4) 26 Ind, Cas, 747; (1914) M. W. N. 779, 
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parties assert the family’s: common right 
to the holy room. The exact phrase in 


CEx. E is "east of the Swami house which 
“ig common to the said dayadis and our- 


selves, north of the thatched house, ete." 
It is obviously a mere statement of bound- 
ary and as such cannot be classed with 
any of the verbs in s. 13, created, claimed, 
modified, recognized, asserted ‘or denied; 
“mentioned” would be the appropriate 
verb, which means‘ considerably less than 
“asserted.” Therefore, it mnst be held that 
Exs. E, H, A and B are not admissible in 
evidence. 

The learned Subordinate Judge has no 
doubt been influenced by the idea that 
these ancient documents are obviously 
not intentionally false and” are, therefore, 
presumably true. But he has overlooked 
that parties making statements which are 
not material to their interests have no 
occasion to be accurate. Suppose that the 
in any 


because sometimes the whole family met 
there in worship. The parties who drew 
up these documents might easily have 


‘called it the common room, as a sufficient 


description, without troubling to see if that 
appellation. was strictly accurate. It is 
exactly in view of such contingencies that 
the provisions of the Evidence Act are 
framed. 

I find that the Subordinate Judge was 
materially influenced in his finding .on 
issue No.2 by inadmissible evidence and 
remand the suit to the lower Appellate 
Court for afresh finding upon that issue 
on the evidence on record excluding Exs. 
E, H, A and B. Time for submitting finding 
will be six weeks. Tims for filing objec- 
tions to the finding will be six days. , 

[In the light of the finding submitted hi 
Lordship pronounced judgment for the 
appellants with costs throughout. ] 

V. N. V. 


A. N. A. Appeal allowed. 
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MADRAS HIGH COURT. 
APPEAL .2GAINST ORDER No. 82 or 1925. 
August 15, 1927. 
Present :—Mr. Justice Ramesam and 
Mr. Justice Cornish, 
T. S.  RAMASWAMI AYYANGAR, 
OFFICIAL RECEIVER or RAMNAD AND 


ANOTHER—DEFENCANTS No. 8 AND PETITIONER 


—APPELLANTS 


vov versus 
M. L. M. RAMA NATHAN CHETTIAR 


—PLAINTIFF— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, v. 90 
—Court sale—Property consisting of numerous plots in 
various villages—Sale in one lot, whether proper— 
Gross inadequacy of price, meaning of—Sale subject 
to prior morigage—Order fixing ups2t price for decree- 
holder in reference to value of both mortgages, effect 
of—Sale, whether void. 

The fact that property consisting of various parcels 
of land situated in several villages was sold in one 
lot does not by itself constitute a gross irregularity 
in conducting the sale. [p. 296, col. 1.] 

A Court sale cannot beset aside under O. XXI, 
r. 90, Civil Procedure; Code, where it is not possible 
to infer that the price which was realised by the sale 
* was substantially less than the real market value or 
that such inadequacy of price, if any, was the result 
of an irregularity. |p. 297, col. 1.7 

In execution of a decree on a puisne mortgage, the 
mortgaged properties were proclaimed for sale sub- 
ject to the first mortgage. The Court subsequently 
gave permission to the decree-holder “to bid for 


Rs. 3,20,000 which will be the upset price sofar as. 


he is concerned.” At the sale the only bid by an 
outsider was for a sum which if added to the amount 
of the first mortgage was less than the decree-holder's 
bid of Rs 3,20,500. The sale was concluded in favour 
of the decree-holder. Onan application being made 
to set aside the sale: 

Held, that the order giving permission to bid did not 
amount to an order to sell free of the encumbrance in 
variation of the sale proclamation but only directed 
that the decree-holder could bid only for such à sum 
which if added to the first mortgage amount would 
come up to Rs. 3,20,000 and that what wassold was 
not, therefore, different from what was advertised 
for sale, so as to make the sale a nullity. |zbid.] 

Raja Thakur Barmha v. Jiban Ram Marwari (2) 
and ae Kala Mea v. Harperink (3), distingu- 
ished. 


Appeal against an order of the Court of 
the Subordinate Judge, Dindigul, dated 
the 29th of September, 1924, and passed 
in E. A. No. 33 of 1920, in E.P. No. 40 
of 1919, in O. S. No. 11 of 1917. | 


Mr. A. Krishnaswami Iyer, for the Appel- 


lants. 
Mr. S. Varadachari, for the Respondent. 
JUDGMENT. 
Ramesam, J.—This is an appeal 


arising out of an application to set aside 
a sale in execution of the mortgage decree 


. 


in O. 8. No. it of 1917, under O XXI, r. 
90, Qiril Procedure Qode. The mortgage 
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itself beiag subsequent to a prior mort- 
gage, the decree dirécted thesale subject 
to the prior mortgage. The Subordinate 
Judge dismissed the petition without en- 
quiring into the petitioner's allegations. 
There was an appéal to the High Court 
and the case was sent back for further 
enquiry by Spencer and Venkatasubba Rao, 
JJ. The matter has been fully enquired 
into by the present Subordinate Judge of 
Dindigul and the petition has been again 
dismissed. The petitioner appeals. 

“ The saleis sought to be set aside on 


'aecount. of the following material irregu- 


larities in making the proclamation and 
effecting the sale :— , 

1. the property consists of various 
parcels of land situated in six villages and 
it was directed to be sold in one lot in- 
stead of being soid separately thus reduc- 
ing the number of possible bidders, and 
as the whole property is certainly worth 
about three lakhs a number of purchasers 
were deterred from joining in the sale and 
bidding; l ' 

2. the proclamation was not properly 


. published in all the ;six villages; and 


3. the market value fixed 
clamation was too low. 
It is said that these irregularities have 


in the pro- 


led. to substantial injury to the petitioner 


as the properties were sold for a gross 
undervalue. The appellants have also 
taken another question which, it is alleged, 
is a question of jurisdiction and makes the 
sale null and void. It is said that the 
property that was advertised forsale was 
only the equity of redemption of the first 
mortgage, where as what was sold was 
the whole property free of all encum- 


branees and itis contended that this ir-. 


regularity is so gro:s as to make the sale a 
nullity. | | 
On the first point it js now contended 


P d 


that the. properties ought to have been . 


sold in separate parcels. The execution 
petition was filed in April, 1919. On 29th 


April, the lst defendant was declared in- ` 


Solvent and the properties were vested in 
the Official Receiver. 
eial Receiver applied f.r the &djournment 
for four months on the ground that a 


. private sale at the spot would be more 


advantageous than the Court sale. Though 
the petition was ,not granted, practically 
the petitioner had the four months’ time 
he sought, for the sale ultimately took 
place only in January, 19?0, Anyhow, 


In August, the Offi-. 


, s rr 
ls 


jb T, 


sell the . property by.. separate parcels. 


Notice was ordered, but none of the judg- 
ment-debtors 'appeared, nor did the Official 


, Receiver appear. On 3rd December, 1919, 


it was ordered that all the. properties 
should be sold in one lot subject , to. the 
first encumbrance the principal of which 
was Rs. 1,10,000 and the market value .of 
the equity of redemption was estimated. to 
be ‘Rs. 40,000.. The reason for directing 
the sale of all properties together isthat 
they’ were all subject to one.prior mort- 
gage and ifparcels .were sold separately. 


. and purchased by different purchasers there 


had 


, and it cannot 


and proceeded:—] 


© will be numberless suits, for-contribution 


among the purchasers if the. amount of 
the -prior mortgage is recovered from some 
of them only, a course open’ to the prior 
mortgagee. These considerations. might 
deter purchasers and: therefore, all were 
directed to be sold together. On the other 
hand, it is now urged that there is a-way 
of selling separately without the inconveni- 
ence off giving rise to numérous suits for 
contribution. It is suggested that all the 
parcels should be sold. free of -éncum- 
brances and that a reservation should be 
made, in the proclamation that the bids 
will. be accepted only if. the. total price 
realised on all the parcels exceeded the 
amount due.on the first mortgage.. In 
this way the inconvenience resulting from 
the sale of several parcels subject to one 
common mortgage is avoided and the pay- 
ment of the. first mortgage is ensured 
while. the-purchasers secure an unencum- 
bered title. 
good and in this -particular _case would 


have probably worked out well, but this 


suggestion ‘requires the consent of the 
first mortgagee. He might have given the 
consent or not. The suggestion has been 
made for the first time only before us now 
| be said that the course 
followed bythe Subordinate Judge con- 
stituted a gross irregularity merely because 
there is a better way of carrying out the 
Sale. This first objection, therefore, fails, : 
The séeond objection is that .the pro- 
clamation was not properly published in 
There were six villages, 


various villages. 


three of them lying in one group and the 


other three lying in.a Ee dl region. 
[His Lordship referred to the evidence 


rom the .abové. documents and oral 


evidence it. is not only likely that ithe 
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‘in this petition-no -Tequest.was made to 


The suggestion is, no doubt, 
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proélamation was properly made and, af 
any rate, was known to. many likely 


purchasers, but no complaint was: made ; 


about it atany time. " 

It is. next suggested .by. the "petitioner 
that the lands were sold for .an: undér: 
value, and this.is the result of -non-pro- 
clamation and also of the low market 
value mentioned in it. A large amount of 
evidence' was referred to to show. the value 
of the lands. Two kinds ofevidence were 


brought to our noticé.: (1) the sale-deeds ` 


of adjacent lands, and (2) the income of the 
lands. Here again it is unnecessary to 
refer. to the evidence in, great detail -be- 
cause. the petitioner has not produeed his 
best evidence. The Ist defendant is P. W. 
No. 46. He says.in his evidence, ‘ He (the 
Official Receiver) took possession of the 
villages. I was iu possession. till- Fasli 
1327. My elder brother Adaikappa Chet- 
tiar has got the accounts of these lands 
for Fasli 1326. He would help mein the 
conduct of thiscase inappeal. I have-not: 
filed those accounts now." If the income. 
of the lands is to be relied upon for esti- 
mating the market value, the accounts. 


which the lst defendant and his -brother - 


have must be produced. It is futile to 
rely upon oral evidence. | 
work out arithmetically that the lands are 
worth 4or 5lakhs, A small variation in the 
method pursued will -produce a large’ 
amount of difference. For instance, Mr. 
Sastri was always trying . to capitalise the.. 
value of land at 25 times the annual in- 
come. It is not very clear that it ought to. 
be 25 times and not 20 times. Making 
allowance for the revenue of the land and. 
capitalising the value at 20 times the an-- 
nual income, it seems to me that the 
lands cannot be worth more than Ra. 3,60,000° 
and it cannot be said’ that the market 
value mentioned in. the proclamation is 
such a gross under-estimate as to vitiate 
the sale. [See Saadatmant Khan v. Phul 
Kuar (1) where the estimate given in the. 
proclamation was 1/10th of the real value].. 
In the present caseit must be remembered 
that, though the principal of’ the first: 
mortgage was Rs. 1,10,000 its actual amount 
at the time of the sale was Rs. 1,93,000 so 
that the market value as given in the. 
proclamation works out at the figure 
Rs, 2,35,000 for the value of the land free: 
of any encumbrance, Thus, whatever the. 

(1) 20 A. 412; 20. W. N. 550; 251. A. 146;-7 Sar. P,- 
O. J. 380; 9 Ind. Deo. (N. s.) 624 (P. QJ. 


It is easy to, - 


T. 
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truth about the proclamation may be, itis 
not possible to infer that what was realis- 
ed is' substantially less than the real mar- 
ket value and such inadequacy of price, 
if any, was the result of irregularity, if 
any. ; n f | 
. It is next suggested that the sale it- 
Belf was void for want 
This portion of the case was argued by Mr, 
Krishnaswami Iyer and he relied on Raja 
Thakur Barmha v. Jiban Ram Marwari 
z and Mahomad Kala Mea v. Harperink 
3). The facts necessary for this portioń. 
of the case are these. The Subordinate 
Judge gave the decree-holder permission. 
to bid on 10th January. In his order he 


refers to the fact that, in a prior execution: 


at the instance of a money decree-holder 
against the same properties subject to both 
“the mortgages the bid went up only: to 
Rs. 10,000 aid the two mortgages then 


amounted to Rs. 3,10,000.: He then. said, 


“Having regard to the bid in the previous 
sale I think it safe to give permission to 
‘the decree-holder to bid over Rs. 3,20,000 
which will be the upset price so far .as, 
he is concerned.” This order. does not 
say that the property should bé sold free 
of encumbrance in variation .of. the pro- 
elamation. It merely says, that the .total 
price which the decree-holder should pay 
for the lands" should ‘not be less than 
Rs. 3,20,000. This was for the -protection 
of the .judgment-debtor. Though other 
bidders may bid for any sum, however low 
they like, the decree-holder cannot do so. 
He can only bid for such a sum ‘which if: 
added to the first mortgage amount will. 
come up to Rs, 3,20,000. This is theclear. 
meaning. of the order of the 10th January. 
What happened on the actual date `of sale 
was this. On 19th Januarythe only bid 
outstanding was that of P.S. P. L. Pala- 
niappa Chettiar for Rs. 45,000. It. is said 
for the petitioner that this  Palaniappa 


Ohettiar was merely a creature of the. 


decree-holder; but whatever it may be, 
there was no other bid. Then the figure 
for the decree-holder was Rs. 3,20,500, free. 
of all encumbrances, Then there is a note 
to this effect: “The other bidder T.S.P.L.P. 


. (2) 21 Ind. Oas. 936; 41 C. 590; 18 O. W. N. 313; 15 


M. L. T. 137; 12 A. L.J 156; 19 C. L. J. 161; 26 M. L. . 


J. 89; 16 Bom. L. R. 156; (1914) M. W. N. 118; 411. A. 
38 (P. O). ' 
YA) 1 ia. Oas. 122; 36 O. 323; 13. O. W.N. 219; 6 


A. L. J. 34; 5 M. L..T. 126; 9 O. L.J. 165;11 Bom. 


L, R. 227; 19 M. L. J, 115; 36 I. A. 32 (P. O.). 
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of jurisdiction. 


‘Marwari (2) has 


attachment made was 


2898. 
Palaniappa. Ohettiàr is not prepared to 
bid for over this amount, This sale will, 
therefore, be concluded in favour of the 
decree-holder for Rs. 3,20,500...free ofthe 
first encumbrance which is in pursuance 
ofthe effect of my orderon 10th January ` 
1920." .It seems to me that what the 
Subordinate Judge meant in his order is 
that Palaniappa Chettiar is not prepared 
to bid for the equity of redemption by 
offering an amount larger than Rs. 45,000 
and also larger than what the decree- 
holder's bid comes to for the equity of 
redemption. No complaint seems to have 
been made by Palaniappa Chettiar that 
the property was being sold free of encum- 
rances and, if so, he finds it difficult to 

bid though he might be able to bid for a 
higher amount if only the equity of’ re- 
demption is to be put up for sale. In these 
circumstances it is not clear that the 
decisionin Thakur Barmha. v. Jiban: Ram 
any application to this 
case. In that case the facts. are that the 
judgment-debtor's property consisted of 
two parts a 10-annas share subject to 
encumbrance and a 6-annas share not go: 
subject. The decree-holder's petition. at- 
tached the 6-annas share subject to en- 
cumbrances and a 6-annas share not so sub- 
ject. The decree-holder’s petition attached 
the 6-annas share subject to encumbrances. 
It was afterwards suggested that there was 
a slip in the petition. and that what was 
meant to be attached was the 6-annas 
share not subject to encumbrances. This 
suggestion was accepted by the High 
Oourt, but the Privy Council. held that, 
whatever might have been Meant, the 
only of 6-annas 
share subject to encumbrances and as 
this is less ‘than 10.annas share which 
was subject to encumbrances, the peti- 
tion on its face, referred: only to a 6- 
annas share subject to encumbrances and 
it must be taken that what was sold 
was only a 6-annas share subiect to. 
encumbrances and if it is attempted, 
at a later stage to change this into a. 6- 
annuas share not subject to-encumbrances, 
it will amount.to a case of changing the 
identity of the property: sold and ‘not a 
case of mere slip in description. In the 
present case, there is - nothing to show, 
that anybody understood that what was; 
finally knocked off. was property which 
was only the equity of redemption. On 
the other hand, no such objection was 
] f 
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taken in the present, petition, nor was it 
taken in the grounds of: appeal to the 
High Court on the former occasion. Mr. 
Krishnaswami Iyer informs us that he 
mentioned it ab the time of argument 
and also when the judgment was deliver- 
ed by our brothers Bpencer and Venkata- 
- gubba Rao, JJ., but they made no refer- 
renceto this point. Their order merely says 
that the case should go back and the 
Subordinate Judge should take further 
evidence on all the objections raised by 
petitioner in his petition and affidavit. Nor 
is the objection taken in the present 
grounds of appeal.. For these reasons we 
do not. think that there isany substance 
in the objection that the sale wasa nullity. 
This argument is merely to take advantage 
of the looseness of the language employed 
by the decree holder's Vakil and by the 
Subordinate Judge in the final order ac- 
cepting the bids. It is not suggested 
that the prior mortgagee ever consented 
to sell free of encumbrances and it seems 
that nobody could have contemplated 
such & sale. 

The appeal fails and is, therefore, dis- 
missed with costs. Pleader'sfee Rs. 900. 
Cornish, J.—1 agree. : 
V, N. V. ; Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civic APPBaL No. 1328 or 1924, 
. April 26, 1927. 
Present : —Mr. Justice Devadoss and 
Mr. Justice Jackson. 

K. ABDUL SALAM SAHEB TRAPING 
UNDER THE NAME AND STYLE oF K. SHEIK 
MEERA SAHIB & Co. or MADRAS 
— PLAInTIFF—APPELLANT 

versus - 
BATOHU VEERABHADRA RAJU 
^. —DEFENDANT— RESPONDENT. 

"Civil Procedure Code (Act V of 1908), s. 78, O. X XT, 
r. ll—Rateable distribution —'Applicatien for execu- 
tion', requisites of —Application for attachment of 
fund in Courtto credit of judgment-debtor, whether 
one in execution or merely interlocutory—Informal 
applications, effect of. . 

All thats. 73 requires in order to enable a per- 
son to get rateable distribution is that he should 
make an application for the execution ofthe decree 
Pa the receipt of the assets by the Court. [p. 299, 
col. 2. ; 

An application purporting to be under O. XXI, 
r, ll, Civil Procedure Oode, contained the names of 


^- ^ 


~ 1922. 
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parties and prayed that the amount" belonging to thé 
defendant and in deposit in the Court-in another 
suit may be attached immediately on condition of 
producing the copy of the decree, later on. But the 
petition contained’ neither verification, the date of 
the decree, nor the particulars required by the sub- 
els. (d), (e); (f), (g) and (h) of the Rule. The Court, 
owever, acted upon the petition and ordered an 
attachment of the fund: - 

Held, Per Jackson, (Devadoss, . J., dissenting), 

that the application was merely an interlocutory one 
and not an application for execution within the mear- 
ing of s. 73, Civil Procedure Code.. [p. 301, col. 1.) - 
. Per Devadoss, J.—Where a Court overlooks certain 
small informalities and grants the relief asked for, ' 
itis not open tothe party against whom the’ relief 
ig granted to question the correctness or the: legal- 
ity of the Court's order on the ground that the 
application on which the relief is granted is not in 
the proper form. [p. 299, col. 2.] 

Per Jackson, J.—A Court cannot take upa mere 
application for rateable distribution ‘and fill in the 
particulars necessary in order to make it a regular ` 
application for execution. Nor can it doso with a. 
mere application for attachment. ([p. 301, col. 1.] 

Arunachellum Chettiar v. Haji Sheik Meera Row- 
ther (1) and Vishnu Dhondev Palkar v. Rampratap 
Daulatram Marwadi (8), relied on. 
Second appeal against the ‘decree of the 
Court of the Subordinate Judge, Oocanada, 
in A. S. No. 50 of 1924, preferred against ' 
that of the Court‘of the District Munsif, ` 
Cocanada, in O. S. No. 204 of 1923. 
` Mr. T. Krishnaswami Iyengar, for the Ape 
pellant. 

Mr. P, Somasundaram, for the Respond- 


ent, 


JUDGMENT. ; D 
Devadoss, J.— The pla.ntifffs suit is 
for the recovery of a sum of money said 
to have been paid by the District Munsif's 
Court to the defendant who was not 
entitled, te receive the same. The defend- 
ant got a decree in O. 8. No. 99 of 1922 
against certain persons in-July or August, 
Before decree, he had attached . 
certain moveables belonging to the de- 
fendants aud the proceeds of their sale 
were paid into Court. He applied for a. 
cheque for the amount due tohim on 11th . 
September, 1922: The plaintiff who had 
filed O. S. No. 103 of 1922 against the 
same defendants obtained & decree on 23th 
June, 1922, and applied for‘attachment of ` 
the amountin Court on 30th June, 1922, 
and the attachment was effected on llth 
August, 1922. Both the lower Courts have. 
held that the plaintiff failed to file a pro- 
per execution application : before: lith 
September, 19:2, and, therefore, he did not 
come within the próvisions of s. 73, Civil 
Procedure Code, so as to be entitled to 


rateable distribution.of the assets in Court, 


3 
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The plaintiff has preferred this second 
appeal, 

The only point fer consideration is 
whether Ex. Cis an execution application 
‘within the meaning of s. 73, Civil. Pro- 
ceduré Code. Exhibit C is headed “Petition 
filed by the plaintiff under O, XXI, r. 11 
Civil Procedure Code," and the prayer is 
“that the amount belonging to the defend- 
ants and now in: deposit iu this Court in 


O. B. No. 99 of 1922 may be attached. 


immediately on condition of producing 
the decree copy later on". The Subordi- 
nate.Judge who is inclined to hold that 
this isan execution application is of opinion 


that he should have filed another applica- . 


tion for & transfer ofthe money standing 
to the credit of Suit No. 99 of 1922 to the 
eredit.of his own Suit No. 103 of 1922. If 
Ex, C is an execution application, no 
second application would be necessary in 
-order to enable the plaintiff to get the 
benefit of s. 73, The contention for the 
respondent is that this is only an interlocu- 
tory application and, therefore, it cannot 
be treated as an execution application. If 
considering whether the application is an 
‘execution application or not we have to 
look atthe substanee and not the form of 
the application. No doubt Ex: C is not in 
the form prescribed by the Civil Rules of 
‘Practice but it is filed under O. XXI, 
r. ll which lays down what particulars 
should an execution application contain. 
Exhibit O complies with themain particulars 
required by r. 11, the names of the parties, 
the order under which it is filed and the 
relief claimed. The condition mentioned 
in Ex. C of producing the copy of the 
decree shows that it was in pursuance of 
the decree that the relief mentioned in it 
was?claimed. The Court acted upon it and 
ordered an attachment of the fund in Court 
and the attachment was made on llth May, 
1999. In these circumstances can it be 
said that Ex. O is not an execution ap- 
plication? It was the duty of the Court 
to have returned the application when it 
was not in proper form but when’ the 
Court overlooked the want of form or the 
absence of certain particulars required 
under the rules and passed an order 
granting the relief prayed for it would 
be pedantry to say that the petition on 
which the relief claimed was granted was 
nota proper petition. Forms and rules 
are prescribed for the guidance of the 
Courts and the litigants, Where a Oourt 
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‘the same defendant applie 


299 
overlooks certain small informalities and 
grants the relief asked for: it is not open 
to the party against whom the relief is 
granted to question the correctness or the 
legality of the Court's order on the ground 
that the application on which the reilef is 
granted is not in the-proper form. Where 
one relieffis claimed and another is grant- 
ed the Court may bê said to act illegally 
or with material irrégularity but where 
a certain prayer is specifically made under 
a rule which permits the making of that 
prayer and’ when the Court grants the - 
prayer overlooking the- informality, if 
any, the order of the Court is legal. I 
therefore, hold that Ex. Ois an execution 
application. l 

- If Ex. O is an execution’ application, it 
is unnecessary that there should be a 
further application in order to enable the 
plaintiff to come within s. 73. All that 
8. 73 requires in order to enable a person 
to A jouer distribution is that he should 
make an application for the ex | 

the deeree before the receipt aaa 
by the Court. In this case it is admitted 
that the assets were not received bota 
ilth September, 1922, and the application 
made on 20th June, 1929, wag therefore, 
made beíore the assets were received ay 
number of cases are relied upon by-.th 
respondent for the position that Ex C » 
not an execution applieation but none of 
the cases touch the point at issue T 
Arunachellum Chettiar v. Haji Sheik T 
"before judgment was in no E. 
-plication .for execution. in jt ma 
Chettiar v, Subbier (2) it was held that the 
amount deposited in Court became tio 3 
held in Court" within the terms of s. 79 
Civil Procedure Code, only when the Court 
passed an orderonan application fo x 


ment in execution of the decree ica 
In Vishnu Dhondev.Palkar y. 
Daulatram Marwadi (3), rv. Rampratap 


< the iti 
applied for attachment before ed 


The property attached was | 
c sold 

the sale proceeds were paid into Genet 

to the credit of the suit. Another Deo 

who had previously got a decree., against 

d for execution 

(1) 4 Ind. Cas. 856; 34 M. 25; 8 M. L:T, 226; (1910) 


"M. W. N. 6 


. ; MJ. e 
(2) 72 Ind. Oas. 820; -46 M. 506; 44 M. L 


17 L. W.390; 39 M. L. T. 198. „T 413; 

505, T.198; A. T. R. 1923 Mad, 
(3) 59 Ind. Cas. 713; < 

1407. T3; 45 B. 360; 22, Bom, L, R. 
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and ated that the. proceeds which: wera 
lying in Court to the credit of the peti- 
tioner's suit must be attached. His applice- 
tion was heard and the money in Court 
was paid to him without any notice to tha 
petitioner. The’ petitioner could not then 
apply for execution as he had not obtained 
& copy of.the decree in his suit. He 
brought a suit against the person who got 
the sale-proceeds from Court and it was 
dismissed by the lower Courts. Hemade an 
application to the High Court under s, 113 
and the High Court held that there was 
no material irregularity in not giving the 
petitioner notice -of the application of his 
Opponent before paying the proceeds out 
of Oourt. This decision is in conformity 
with Arunachellum Chettiar v. Haji Sheik 
Meera Rowther (1). If the plaintiff relied 
upon only on his application for attach- 
ment before judgment as entitling him to 
rateable distribution under 8.73 he would 
no doubt be out of Court but here he made 
an applieation for execution by way of 
attachment after “he obtained a decree in 
his favour. 

The decision in Visvanadhan Chetti v. 
Arunachalam Chetti (4) has no application 
to the present case. If the plaintiff had 
applied for the transfer of the assets 
. Standing to the credit of. O. S. No. 99 of 

1922. to the credit of his own suit he would 
-be entitled to the whole of the amount for, 
‘the defendant did not obtain a decree till 
August, 1922. Now he claims only rateable 
distribution under s. 73 and, therefore, his 
not applying to have the amount standing 
to the credit of O. S. No. 99 of 1922 trane- 
ferred to the credit of his own suit does 
not stand in the way of his obtaining 
relief “under s. 73. The decision in 
Kasiwar De v. Aswini Kumar Pal (5) is 
strongly relied upon in support of the 
position that another application was neces- 
sary in order to enable the plaintiff to come 
within s. 73. In that case an application 
was made for the issue of a precept to 
another Oourt for attachment of. certain 
property. No further application was made 
for execution. A Bench of the Calcutta 
‘High Court held that a mere application 
for the issue of a precept to another Court 
was not an execution application so as 
to entitle the applicant to the benefit of 


(4) 60 Ind. Cas. 302; E L. I, 608; 12 T W. 744; 
E e T. 412; (1991) M W. N. lá; 44 M. IDO 


vs “90 Ind, Cas, 527; A. I, R, m Cal, 248, 
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requires that an ‘application, ‘should. be 
made to the Court sto which " the. ' precept 
is issued for the sale of the: property 
attached. 1f this application is rot made 
within two months or within such period 
as is extended by the order of the Court 


which passed the decree the attachment by 


the Court to which the precept is issued 
will cease to continue. That decision has no 
application to the present case, for, here 
the custody Court was the Executing Court 
and the attachment was made ‘by the Court 
which passed the decree. 

Though the plaintiff claims in the- suit 
the whole of the amount which was paid to 
the defendant he is only entitled under 
8. 73, Oivil Procedure Code, to a rateable 
distribution. The appeal is allowed. The 
decrees of the lower Courts are set aside 
and the District Munsif will pass a decree 
in conformity with the provisions of s. 73. 
Both the parties will pay and receive pro- 
portionate costs throughout. - 

Jackson, J.—The point for determi- i 
nation is whether the plaintiff can be said - 
to have made application to the Court for 
thé execution of his decree by: filing the 
petition Ex. O. This document runs “Peti- - 
tion filed by the plaintiff under O. XXI, 
r. ll of the Civil Procedure Code. For 
reasons stated in the affidavit herein, it is 
prayed that the amount belonging to the: 
defendant and now in deposit. in this Court 
in O. S. No. 29 of 1922 may be attached im- 
mediately on condition of producing the 
decree copy later on...Signed...... Pleader.” 

Although O. XXI, r. 11 is cited at. the 
head, few of the requirements of that rule 
are fulfilled. The petition contains neither 
verification, the date of the decree, nor the 
particulars required by the sub- cla (d), (&), . 
(F), (g) and (h) of the rule. I cannot regard . 
these defects as immaterial. It is not-as 
though the party had made some accidental 
omission which is now sought to be turned 
to account as invalidating the application. 
From the outset, it must have been clear . 
to the party and Court alike that in form 
and substance this was not an application 
under O: XXI, r. Ll and, as a matter of fact, 
the Oourt treated it as an interlocutory ap- 
plication and not as an execution petition, 
if it treated it as the latter, the Court undër 
r. l7 had the alternative of rejecting the 
application or returning it for amendment, ` 
It could not adopt a third course and order 
attachment asifit wasseized.of:& proper 
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application or though not so seized, by its 

inherent power. 
There can be no question of inherent or 

“of dispensing power in this matter. .Execu- 


tion is an invasion of private right and can. 


only be done under and in compliance with 


the Oode. “Section 235 (O. XXL, r. 11) ` 


specifies the form and contents -of the 
application. The mere application 
for rateable distribution, therefore, which 
does not comply with the -tequire- 
ments of the'section in form.or substance 
cannot be treated as the sort of application 
for execution falling within the scope of 
8. 295. (s. 73)" Arunachellum Chettiar 
v. Haji 
other words, the Court having regard to 
the known circumstances of the case cannot 
take up a mére application for rateable dis- 
tribution and fillin the particulars necessary 
-in order to make it a regular application for 
execution. Nor can it do-so with.a mere 
application for attachment. SE CE 

In Vishun Dhondev Palkar v. Rampratap 
Daulatram Marwadi (3) the Court was con- 
fessedly confronted with a very hard case, 
but there was no question of straining the 
Code on behalf of the party who had failed 
to comply with its provisions. ‘He did not 
apply for the execution of the decree so as 
" to make his position secure." | 

Thé general equity in these cases appears 
to follow the common maxim, first come 
first served. The person who is sufficiently 
alive to his: interests to attach the pro- 
perty of his debtor is left undistürbed, and 
others who are behind him in the chase can 
only elaim rateabledistribution ifthey create 
‘such circumstances under s, 73 as entitle 
their claim to be regarded as simultaneous. 
In the absence of those circumstances, they 
have no right and the Court has no concern 
to deprive the other creditor of his legiti- 
mate gains. i 4 

Therefore, I see no reason to differ from 
the Oourts below and should dismiss th 
appeal with costs. 


By the Court.—As thereis a differ- 


ence of opinion, the appeal will stand dis- 
, missed with costs. : 


Y.N.Y. c7 Appeal dismissed. . 
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MADRAS HIGH COURT. 
Civin Reviston Petition No. 910 oF 1925. 
March 23, 1927. 
|... Prmesent:—Mr. Justice Jackson. 
MEENAKSHI AMMALC-—PETITIONER 
$ ME versus, 
 JSWARAM IYER-— RESPONDENT. 
Ciwil- Procedure Code (Act V of 1908), s. 116— 
Order allowing- claim petition—Failure to^ determine 
question of possession—Revision—Interference. 
Wherethe lower Court whose order. is:impugned 
has entirely misconceived the question. before | it or 
committed an obvious irregularity, there is no reason 


` why the High Court should not interfere in revision- 


- 


under s. 115 of the Civil Procedure Code. 


.' Petition under s. 1150f Act V of 1908 and. 


8. 107 of the Government of India Act: 
praying the High Court to revise the order 
of the Court of ‘the District Munsif of 


Ambasamudram, dated the 19th, March, 


1925, in C. M. P. No. 253 of 1925, in S. C. S.: 
No. 805 of 1919, on the file-of the Court of. 
the Subordinate Judge, Tinnevelly. : 
| Mr. E. Krishna Ayyar, for the Petitioner.. 


. Mr. É. S. Ramabhadra Ayyar, for the. 


Respondent. AE WE 

JUDGMENT.—The petitioner seeks, 
to setaside the order of the District Munsif. 
of Ambasamudram in O.M. P. No. 253 of 
1925 allowing a-claim in S. C. S. NG. 505, 
of 1919 on the file of the Tinnevelly Süb- 
Court. A preliminary point has been 
taken that this Court cannot interfere. by, 
way of revision. I have already discussed: 
the authorities on thia . question im .Veera- 
swami-Mudaliv. -Venkatachala -Mudali. (1), 
I -think the rule is that this Court will not: 
do anything like going into the merits 
when an appealis available to the party, 
but if the lower Court whose orderis im- 
pugned has entirely misconceived -:the 
question before itor committéd such obvious 
irregularity, there is no reason why .this 
Court should not interfere. In the very 
short order written by the learned Dis- 


‘trict Munsif in this ease he finds that the 
‘claimant's prima facie title 


is proved, 
and evidently he has not addressed his 


mindatall to the question of possession 
. which is the- question to be decided in this ` 


connection. In these circumstances .the 


Order is-set aside and the petition refer- 


according to law. | 
Costs zof this petition will be costs in the 
proceedings... : 


red to-the District Munsif for disposal 


A. N. A; - Order set aside, 


* 


1) 921 
(1893 M.AWLN. 763; A, T, R, 1926 Mad. 18, 


~ 


92 Ind. Cas. 90; 50 M. Lid, 102,29 1, Wi 44 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEaL.No.64 oF 1926. 
July 29, 1927. | 
Present: —J ustice Sir William Watkins 
Phillips, KT., Offg. Ohief Justice, 
and Mr. Justice Ananthakrishna Lyer. 
Rai Bahadur BANSILAL 
ABBEROHAND-—PLAINTIFF—APPELLANT 
` versus ua 
V. SRIRANGANAOHARAMMAL 
AND OTHHRS—D&FENDANTS— RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 55 (D— 
Vendors lien for' unpaid purchase-money, whether 
lost by execution of pro-note by vendee for sale- con- 
. sideration— Recital in sale-deed that properties were 
mot to be sold till pro-note was discharged, effect of. 
The vendor's lien for unpaid purchase-money is 
given by Statute and continues until there is a con- 
tract between the parties that it shall cease. 
Serene Odayar v. Subramania Iyer (1), refer- 
red to. Js E 


A purchaser of immoveable property executed a 
pro-note for the amount of the consideration for -the 
sale but the sale-deed contained a distinct recital 
that the vendee was not to -alienate the property 
‘until the pro-note had been discharged. The ‘pro- 
missory note was subsequently renewed in the name 
of the vendor and his wife for either or survivor. In, 
"a suit after the death of the vendor by the wife to 
enforce vendor’s lien : 

Held, that the vendor's lien:could not, under the 
circumstances, be held to have been abandoned. ; 


Appeal from the judgment: and, decreé 
of Mr, Justice Kumarswami Sastri, dated the 
22nd April, 1926, and passed in the exercise 
of the Ordinary Original Civil Jurisdiction 
of the High Court, in C. S. No. 381 of 1826. 


; Mr. V. C. Gopalratnam, for the Appel- 
' lant, 

Mr. Surayanarayana, for the Respond- 
ents. 


JUDGMENT.—In this appeal the first 
question that arises and one which formed 
the leading part of the argument in ap- 
peal was that the vendor's lien in this case 
had been given up by a contract to the 
contrary. ‘The plaintiff's husband sold a 
certain property to the Ist defendant and 
asumof Rs. 10,000 was not paid in cash 
but a promissory note was ‘executed for 
the amount. - It is of course possible that 
the parties might have intended that this 
promissory note by dtself would, form part 
of the consideration and that they would 


not treat the Rs. 10,000 as unpaid purchase- ' 


money. The only questionis whether in 
“the presentinstance that wasthe intention 
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“of the parties. It is clear that this inten- 
tion is negatived by the recital in the sale- 
deed by which the vendee was not to. 
alienate the property until. the promissory 
notehad been discharged. If the lien was 
abandoned, this provision is perfectly use- 
less forit ean only be of use in. order to 
enforce such a lien. That lien is given by 
Statute and continues until. there is a con- 
tract between the parties that it shall;cease. 
Even the fact that the renewal.of the first 
promissory note is taken in, the name of 
the vendor and his. wife for either or 
survivor does.not remove this lien in view 
of the recital in. the. document. We agree 


with the learned Judge that.this lien was 


not given üp by the vendor. .. E 


A further point has been taken in appeal, 
namely, that the very fact of getting the 
pro-note renewed in the vendor's name and | 
also his wife's name is proof of the abandon- - 
mentof the lien, and reference has been 
madetoa case recently decided in this 
Court Swaminatha Odayar v. Subramania 
. Iyer (1). After referring to that case and 
as a development of the argument it was 
contended that the plaintiff who is only 
the wife of the vendor and; therefore, a 
third party to the original contract, could 
have no vendor's lien. This assumes that. 
the plaintiff is not also the legal represent- 
ative of the vendor. The point was not 
taken in the written statement, nor is it 
even taken in the grounds ef appeal to 
this Court, but it is sought to be put for- 
ward now as 8 pure question of law and, 
therefore, one which should be allowed to . 
be taken for the first time in arguing the 
appeal. Apart from the facts that the 
other side had no notice whatever of this 
contention, there are various other reasons 
against the advisability of allowing this 
course to be taken. If thiscase had been 
taken in the pleadings it would have beer 
open tothe plaintiff to amend her plaint . 
or possibly withdraw the suit with leave to ' 
bring another suit, or it might be within : 
her power to prove that she is the legal 
representative. She is now deprived. of 
these opportunities, but it is suggested that 
the remedies which would have been open 
to her before the trial began are still open 
to her. That may be so, but she would 
still be seriously prejudiced by having been 


(1) 100 Ind, Cas. 10: 51 M. L. J, 850; A, IR, 1927 
Mad, 219; 25 L, W. 411; 90 M, 518. 


» 
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allowed to proceed through two Courts 
without any objection being taken.- In 
thesecircumstances. we must decline to 
discuss this ground of appeal which is put 
forward for the first time in the course of 
the argument, and which depends upon a 
fact of which no evidence has been ad- 
duced. 


The appealis accordingly dismiss»d with 
costs. 


Y. N. V. 
Appeal dismissed, . 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORpER No. 101 
or 1925. 

May 3, 1927. 
Present:—Mr, Justice Waller and 
Mr. Justice Madhavan Nair.’ 
EDAVALATH POTAYUR MANAKKAL 
MAHESWARAN NAMBUDRIPAD ` 
KARNAVAN AND MANAGER or THE 
- ILLOM-—APPELLANT 


versus 
THIRUVAZHIYOT VALAPPA.MENON— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908) O. XXI, 
Tr. 11, 1? (1) and (Z)—Application for execution — 
Deceased judgment-debtors name 
representative—Defect not noticed by Court—Sub- 
sequent amendment afier period of limitation —A ppli- 
cation, whether in accordance with law. 

Parties should not be made to suffer by reason of 
the failure ofthe Court to check the correctness of 
the entries in their execution petition. [p. 304, col. 
1. . 
Jan application for execution was prasented against 
the legal representative of a deceased judgment- 
debtor. A subsequent application was presented 
against the deceased judgment-debtor by oversight. 
The Court failed to detect the mistake and notice 
was issued in the name of the dead man, 
The attention of the Court was drawn to the 
defect later on by an application for amendment 
which was, however, granted after the expiry of 
fhe period of limitation | 


lant. 


entered as legal. 


.plieation by substituting the 


508 
Held, that the amendment fell within the scope of 
O. XXI, r. 17, sub-r. (1) of the Oivil Procedure Code 
and that, therefore, by virtue of sub-r. (2) the applica- 
tion as amended must be deemed: to have been one 


in accordance with law presented on the date when 
it was first presented. [p. 304, col. 1.] 


Appealagainst the order of the Subor- 
dinate Judge, South Malabar at Calicut, 
dated the 27th July, 1925, in Appeal No. 
22 of 1925, (A. S. No, 335 of 1924, on the file 
of the District Oourt, South Malabar) 
preferred against that of the Court 
of the District Munsif, Parappanangadi, 
in E. P. No, 591 of 1923, in O, 8. No. 521 
of 1907, (A. S. No. 634 of 1909, S. A. No. 
85 of 1909—0O. M. P. No. 663 of 1914—4. 8. 
No. 783 of 1914, and A. S. No. 70 of 1915.) 


Mr. K. Kuttikrishna Menon, for the Ap: 
pellant. 


Mr. P. S. Narayanaswami Aiyar, forthe 
Respondent. ^ 


F JUDGMENT.—The legal representa- 
tive ofthe judgment-debtor is the appel- 
The -question for decision is whe- 
ther the execution application presented 
by the respondent on 4th April, 1923, is 
barred by limitation. l 


The facts are these : the original judg- 
ment-debtor one Narayanan Nambudripad 
died. On his death, execution was taken 
in 1917, against his legal representative 
Vasudevan Nambudripad. He also died. In 
1920, as per Ex. B execution was then taken 
against his legal representative Maheswaran 
Nambudripad. This execution petition 
was dismissed for non-payment of patta 
for notice. The petition out of which 
this civil miscellaneous second appeal 
arises was presented on 4th April, 1993, 
within three years from the last application 
and on the last day of the 12th year from 
the date ofthe second appeal decree, In 
this application the, respondent showed 
the deceased Vasudevan as the counter- 
petitioner and not Maheswaran as he should 
have done. The notice was returned with 
the endorsement that the counter: peti- 
tioner was dead. Then the petitioner ap- 
plies for amendment of the execution ap- 
neme of 
Maheswaran for that of the deceased Vasn- 
devan. The &mendment was allowed on^ 
6th July, 1923, when it was more thaniy 
years after the decree in the secoud ap. 


peal. | 
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. "The last. execution ‘application present- 
ed on 4th April,‘ 1923, was admittedly in- 
fructuous as nothing could be done in pur- 
suance of it, as it was presented against a 
dead man and not against the proper liv- 
ing legal representative. If the substitu- 
tion of the present appellant's name is 
‘valid under the provisions of sub-r. (1) of 
r.17 of O. XXI, of the Oode of: Civil Pro- 
'cedure then by virtueof sub-r.(2)the applica- 
tion as amended must.be deemed to have 
been an application in accordance with 


law, and presented on the date when it was . 


‘first presented, and, therefore, not sbarred 
by limitation. If the amendment does not, 
' however, satisfy the requirements of the 
‘said rule, then the appellant's name hav- 
- ing been substituted only on 6th- July, 
1923, the execution petition under appeal 
‘Gan be deemed to have been presented 
against him only on 6th July, 1923, when 
: 2 -years had elapsedafter the -passing of 
the decree and is, therefore, clearly barred 
. by limitation. That it is so barred is the 
argument urged on behalf of the appellant. 
Under O. XXI. r. 11, sub-r. 2, cl. (1) 
every application for execution shall con- 
.tain among other particulars the names of 
.£he persons against whom execution of the 
decree is sought. Under.O. XXI, r.17, 
el. (1), Civil Procedure Code tlie Court 
ghall ascertain whether the requirements 
' leid down in r. 11 have been complied 
with, if.not complied with, it is open to 
: the Court, to reject the application or 
.to allow the defect to be rectified. . 


In the present case the name of the legal 
_yepresentative was notcorrectly entered in 
. the. application for execution. On this 

ground the Court could have either reject- 
ed it-at once or allowed the defect to be 
remedied ; but the Court did not detect 
the defect on account ofthe destruction 
of the previous records due to the Moplah 
rebellion. If the records had been avail- 


able there can beno doubt that the Court . 


would have adopted either of the courses 
mentioned above. The attention of the 
Court, however, was drawn to the defect 


later by the application for amendment ' 
already referred to and the amendment ` 
asked for was allowed bythe Court. Par- `- 


ties should not be made to suffer by reason 


of the failure of the Court tocheck the `. 
correctness of the entries in their. execu- .. 
tion petition [See the principle ofthe deci- ''. *. 
- pion in Vemuri Pitchayya , v. Ankineedu 
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‘Procedure and, therefore, 


107 1. O. 1928 
Bahadur Zemindar Garu (1). The dictum ` 
of Jackson, J., in Sankaran. Nair v. 
Urappoyil Ambu (2) relied on by the ap- 
pellant, no doubt, supports him to acer- 
tain extent but that is in conflict with 
the decision of the Bench in Vemuri 
Pitchayya v. Ankineedu Bahadur Zemindar 
Garu (1) Further we may point out that 
the failure tofurnish a list of immoveable 
and moveable properties...by. the decree- 

altogether: on a. different 
footing. ` sal 


It is true. that thelower Oourtis wrong 


in ‘ascribing :deeree-holder's mistake to 


the destruction of his Vakil’s records during 
the rebellion. The evidence shows that 
the prior application was in the office of 
his Vakil and that by the exercise of some 
care: and diligence the mistake could well 
have been avoided. It is, however, not 
shown that the mistake was otherwise than 
bona fide. Evidently the error must have 
creptin on account of an oversight. — 


In these circumstances we think the 
amendment fell within the scope of O. | 
XXI, r. 17, cl. (1) of the Code of Civil 
by virtue of 
sub-r. (2) the application as amended must 


‘be deemed to have been one in accordance 


with law presented on the date. when it. was 
first presented, EF . 

In this view, we agree with thelearned 
Subordinate Judge and hold that. the prea 
sent application is not barred by limitation. 
The appeal against the appellate .order is 
dismissed with costs. - ; 

V. N. V. HE 2 

A.N. A. ^ Appeal dismissed, 

(1) 78 Ind. Cas. 750; 45. M. L. J.651; .18 L. W. 739; 
33 M. L. T. 125; A,.I. R. 1924 Mad. 367. - " 

(2) 92 Ind, Oas. 109; 49 M. L, J. 699; (1925) M. W. N. 
917; A. I. R. 1926 Mad. 260. EE 
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PATNA HIGH COURT. 
ORIMINAL APPEALS Nos. 35 AND 39 or 1927. 
April 26, 1927. 
Present:—Justice Sir B. K. Mullick, KT., 

and Mr. Justice Wort, 
GHANSHYAM SINGH AND oTHERS— 
AccussD—APPELLANTS 
versus 
EMPEROR— RESPONDENT. 


- Criminal trial—Duty of prosecution and defence 
respectively—Defence merely relying on defects in pro- 
secution evidence, propriety of—Penal Code (Act XLV 
of 1860), s. 107—Abetment, what constitutes. 
Although the prosecution must prove their case in 
the first instance before the accused can be called 
upon to make their defence, yet when evidence has 
once been given on oath by witnesses who profess to 
have seen the occurrence and who directly implicate 
the accused and ascribe particular acts to them, it 
will not avail the accused merely to rely upon dis- 
' erepaneies here and there or upon the absence of 
adequate motive or on indications that there may 
pe exaggerations in the prosecution story. [p. 306, col. 


A, B and C had an altercation with D. B was 
armed witha lathi and C with a spear and A gave 
a general order to beat D. C thereupon inflicted a 
mortal blow on D with his spear : 

Held,that A must be deemed to have intended 
all the results that followed from his general order 
to beat, and was, therefore, guilty of the offence 
committed by C. [p. 309, col. 2.] 


Criminal appeals from a decision of the 
Sessions Judge, Saran, dated the 19th 
February, 1927. 

Sir Ali Imam and Messrs, Yunus, Jafar 
Imam and 8. Ali Khan, for the Appellants. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT. 

Mullick, J.—This is an appeal against 
an order made by the Sessions Judge of 
Chapra sentencing the appellant Ramkhusi 
to rigorous imprisonment for ten years for 
an offence under s. 304 of the Indian Penal 
Code. The appellant, Ghanshyam, has 
been sentenced to rigorous imprisonment 
for three years anda fine of Rs. 300 for an 
offence under s. 304 read with s. 109 of the 
Indian Penal Code. The appellant Ram- 
autar has been sentenced to rigorous 
imprisonment for one year for an offence 
under s. 323 of the Indian Penal Code. 

The ease of the prosecution is that 
Ghanshyam, who was the President of the 
Panchayat of Mauza Sabalpur, set out about 
1-30 on Saturday, the 27th November last, 
for the house of a Kayasth named Ramlagan 
who resided in another part of the same 
village. Ghanshyam was accompanied by 
his relatives, Ramautar and Ramkhusi, who 
resided in the game house with him, 


SQ 
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Ramkhusi was armed with a spear and 
Ramautar and Ghanshyam were both 
armed with lathis. It is said that owing 
to the eonduct of Ramlagan, which will 
be presently explained, Ghanshyam was 
annoyed and intended to punish Ramlagan 
that day. The evidence as. regards the 
previous acts of Ramlagan is this: Ram- 
lagan hasa nephew called Ramchandra, a 
boy of 9 or 10 years of age. Ramlagan 
alleges that this boy has comeunder the 
influence of Audh Behari Singh, the son 
of Sheodhar, and of Baliram, the younger 
brother of Ghanshyam. Ramlagan did not 
approve of Ramchandra’s association with 
these two youngmen and had been object- 
ing for some time. Shortly before the 25th 
November Ramchandra disappeared from 
home. Onthe 25th November Ramlagan 
went to the fair at Sonepur whichis close 
to’ Ghanshyam's house. There he found 
Ramehandra in the company of Baliram 
and Audh Bihari. An altercation took 
place between him and these two young- 
men and he alleges that he gave them a 
beating. 

It is suggestsd that Ghanshyam was 
annoyed at Ramlagan’s impertinence and 


' that he intended on the 27th November to 


take revenge upon him. 

There are four eye witnesses in this case, 
Deoki Singh, Sukhan Singh, Rambaran 
Singh and Rambadan-Singh, and they all 
depose to seeing Ghanshyam and his two 
companions coming from the direction of 
Ghanshyam’s house and meeting the 
deceased Pardip, also a Babhan of the 
same village but apparently belonging to 
a separate faction. 

It is alleged by these men that Pardip 
made some  slighting remark about 
Ghanshyam and twitted him about his 
abusing his authority as the President of 
the local Panchayat. Pardip next abused 
Ghanshyam in foul language who thereupon 
ordered his companions to beat Pardip. 
Ramautar then struck Pardip with his 
lathi and Ramkhusi delivered a mortal 
blow with his spear. It appears that owing 
to some peculiarity of conformation the 
deceased Pardip had his liveron the left 
side instead of the right and Ramkishun’s 
blow penetrated his liver and intestines 
and caused almost ipstant death. 

The evidence further is that the village 
chaukidar Bhajan arrived on the. scene 
almost immediately afterwards but was 
unable to obtain from Pardip any account 
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of who had caused his injuries. It is said 
that Pardip was alive but speechless. A 
stretcher was brought and, according to 
some witnesses, Pardip died before being 
- placed upon the stretcher, and, according 
to others, he died on the way to the Police 
Station, Under the orders of Bhajan, 
Roshan Dusadh another chaukidar of the 
village then started for the Police Station 
which is about three miles from Sabalpur. 
Roshan arrived at the Police Station about 
2 oclock and made a communication to 
the Sub-Inspector which was recorded as 
a first information, although whatever he 
knew about the occurrence was mere hear- 
say. ! 
In the meantime, Deoki Singh and 
Sukhan Singh set out with the body of 
Pardip Sihgh for the Thana and arrived 
there some time about 4 o'elock, 
. . The Sub-Inspector, after having recorded 
Roshan's information, set out on horseback 
for Sabalpurand arrived there about 3-30 
?. M. He stayed there for about half an 
hour and then went back to the Police 
Station in order, as he says, to take the 
dying declaration of Pardip in case he 
should be alive. He arrived at the Police 
Station about 4 P. m, and found that Pardip 
was dead and that Deokiand Sukhan were 
there with the body. At 5».w. hetook 


‘the statements of Deokiand Sukhan and - 


then learnt for the first time that Ramkhusi 
had killed the deceased with aspear thrust 
under the orders of Ghanshyam and that 
Ramautar also had joined in the assault. 
The Sub-Inspector immediately hurried 
back to the village and proceeded to the 
house of Ghanshyam. He did not find 
any marks of violence in the house; buton 
the way to that house he noticed at the 
house of Sheodhar Singh, the gomashta of 
the village, traces of an attack of some kind. 
He then went to the house of achaukidar 
named Raja Singh and there took down 
the statement of Ramautar who had several 
injuries upon his person, In consequence 
of what Ramautar said, he next sentfor 
Sheodhar and took down a statement from 
$Sheodhar containing a more or less 
detailed account of an attack upon his 
house by a large number of villagers. At 
7 or 7-30 P. m. he took down the statements 
of Rambaran and Rambadan. The investi- 
gation was continued for'many days after 
that and the result was that the Police 
rejected the account given by Sheodhar and 
Regepted „the account giyen by. Deoki, 
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Sukhan, Rambaran. and Rambadan and 
sent up the present appellants for trial. 


i 
* 
4 
’ ul 
< L 


The four assessors distrusted the proze- .: 


cution evidence and found all the accused 
not guilty. l 


The learned Sessions Judgé in a careful `.. 
and elaborate. judgment has.come.to:& `, - 
different conclusion .and has sentenced the : 


accused as stated above. ae 
Now before us the evidence of the four 


material witnesses has been examined very ` 


carefully and subjected to very destructive 


criticism by the learned Counsel for the- 


appellants. Pu 


-But after having ` considered .all the 


matters brought. into prominence’ in the | 


course of the cross-examination of the ~ 


prosecution witnesses in the lower Court 


and in the address-of the learned Counsel '. 
- before us, I think on the whole that the 
learned Sessions Judge has taken aright .. 
The fact is that in. 


view of the evidence. 
this case the accused’ have too unwisely 


burden of -proof.. They had ‘a definite 
counter-case which they put forward before 
the Police on the very evening of the day 
of the occurrence. - It was a ‘clear-cut case 


capable of precise proof. Ghanshyam was- : 
. & well-to-do man and was the head ofthe :: 
Sheodhar, the man who was ` 
attacked, was the gomashta of the landlord, 
The village consists of a- thousand houses ` 


village. 


"relied. upon the abstract doctrine of the ` 


and Ramlagan, the leader of the Kayasths; . 


represents à very small minority. It. was 
the easiest thing in the world for Ghan- 
shyam to produce conclusive .evidence 


before the trial Court of the attack upon . 


Sheodhar’s house and of the manner in 


which Pardip came by his death. Instead . 


of that the. appellants have relied upon” _ 


suggestions, indications and improbabili- 
ties for the purpose of discrediting the 
sworn testimony of the eye-witnesses. It 
is true that the prosecution must prove: 


their case in the first instance before the -~ 


accused can be called upon to make their 


defence; but when’ evidence has once been : 
givenon oath by witnesses who profess to - 


have seen the occurrence and who directly. 


implicate the accused and ascribe particular. - 


acts to them, I do not think it will avail the: 
accused merely to rely upon a discrepancy 


here and à discrepancy there or upon the 


absence of adequate motive or on indica- 
tions that there may be exaggerations . in- 

. the prosecution. story. Ithink in this case- 
something more was expected of the accueed v: 


` i 
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and they should have called witnesses. to 
prove on oath that l'ardip was- attacked not 
ona path near the houses of the witnesses 
Rambadan and Rambaran but in the 
house or outside the house of the gomashta, 
Sheodhar. The fact is that there' is only 
one version before us of which there is any 
legalevidence, and cross-examination has 
not materially shaken it. ; E 

Asto what Sheodhar's account was, we 
have no idea whatever. It is said thatthe 
first information was allowed t5 be read out 
at the trial but we have no knowledge of 
the contents of that information. I thought 
perhaps that we should be able to gather 
from the statements of -the accused what 
their precise cage was; but I find that in 
his examination in the Sessions Court on 


the 12th February Ramkhusi was asked 


why he had been implicated by the wit- 
nesses who had deposed 
His answer was: “They have falsely impli- 
cated me out of malice. I shall make 
further statement in writing." He also 
stated that he was not in the village at all 


on the day of occurrence; but no evidence . 


has been given to prove alibi. 

Ramautar also - was asked the ' following 
question: “Would you- at all like to say 
if Pardip was struck with a 
knowledge ?” 


: Answer—'*No, Sir.". 
Then he was asked: 
“as a witness forSheodhari Prasad before 


the daroga and supported Sheodhar's ` 
‘story by saying. that you had witnessed 


Pardip. being struck with a bhala ?" 


Answer—“I will not say anything further . 


orally. Whatever I have to say I will sub- 
mit in writing" : 
Ghanshyam was asked: “Is it a fact that 
you admitted your presence at the occur- 
rence and supported the case of Sheodhar 
. made to the daroga as his witness. who had 
Seen such an occurrence ?" AS 


Answer—'"'No, Sir, I -shall file a written 
" statement.” 


The written statements filed do not give 


any details. They merely state that the 
accused have been falsely implicated owing 
-to enmity and that the 


the occurrence has been suppressed. 


In this unsatisfactory state of affairs I` 


1 D 


think that unless it can be shown beyond all 
doubt that the witnesses for'the prosecution 


pave. broken .down, their testimony ig ’ 
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_As a matter of fact 


against him. 


bhala to your 


“Did you appear. 


- dhar’s son Audh 


` Baliram at Sonepur on the 25th 


real truth as.to the: 
cause of Pardip's death and the place of | 


‘heard Ghansh 


" S07 
entitled’ to be accepted as a substantially 
true account of the occurrence, 


Now the first of these witnesses is Deoki 
Singh. This man says he was going to the’ 
house of Bhajan chaukidar to borrow a 
tarwa, which isa small basket attached to 
a plough for the purpose of distributing 
grain along the furrows made by the 
plough, His eross-examination shows that 


- 


he'has beén previously convicted’ and that- 


he has been a party in. many civil and 


criminal cases; but there is nothing in the - 


cross-examination which established beyond 
all doubt that this man could not have been 
at the 


Sub-Inspector at the earliest possible ‘time 


and as Pardip had no wife. or child, there - 
‘was nothing unusual in his 


Sukhan’ who was a relation of Pardip's to 


"the Thana with the body. The witness has 
admitted in his cross-examination thatat ` 
the time that he went to Bhajan’s house for - 


the tarwa,-Bhajan’s son wasin the houseand 
it is. contended that this 
sibly true and that, therefore, his whole story 
must be false. Now, the day wasa Saturday 
and Deoki says that the school closed early 
on that day. At one place he does Say that 
the school closed at 4P, m., 


place at the time of the’ occurrence. - 
he àppeared before the - 


accompanying . 


cannot be pos- . 


but he qualifies ' 


this by saying that the school sometimes - 


closed earlier.. And it isa question whether 
the boy could have been at home at the 
time of the attack on Pardip. I cannot say 
that it is established beyond all doubt that 
the boy could not have left. school earlier on 
that day than usual and “been in his 
own house at the time - that Deoki came to 
Bee his father, ` l i 


Then as regards Deoki's - statement to the 


Sub-Inspector, it is clear from it that Deoki 


knew about the dispute that had been going: 


on between Ramlagan on the one hand and . 


Ghanshyam's brother Baliram and Sheo- 


~ 


point and hesaid that 


he does not think that 
Deoki 


told him about 


but Deoki-asserts that he did tell the Sub- 
Inspector this and he is corroborated by the 
statement which he made to the Sub-Inspec- 
tor ato P. M. Further he states that he 
am coming along with the 
two other appellants shouting that he would . 
teach Ramlagan- a. lesson for having. 
assaulted Baliram and Audh Behari, 


Behari on the other. The. 
-Sub-Inspector was cross-examined on. the. 
the - presence . of; 
November; - 
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The next witnessis Sukhan Singh. This 
man was related:to Pardip and he was going 
to his zemindar to get a settlement of some 
land and he. deposes that Pardip abused 
Ghanshyam and-that he was then assaulted. 
' I have no doubt that the witness was 
present at the assault upon Pardipland it 1s 
tobe noticed that he has the courage to 
admit that he chased Ramautar for some 
distance and struck him several blows with 
his stick. 

It is contended on behalf of the appel- 
lants that Sukhan would-never have dared 
to attack Ramautar in this manner; but 
Sukhan is a Babhan just as much as 
Ramautar is and although Ramautar was 
armed with a lathi and Sukhan only witha 
stick, I do not think Sukhan’s statement 
must necessarily be rejected. . Ls 

But the main objection advanced against 
the story of both Deoki and Sukhan is that 
they have introduced into their depositions 
details of the abuse.that was uttered by 
Pardip against. Ghanshyam. It is said that 
in their statement to the Police there was no 
mention of any abusive or filthy language. 
The Sub-Inspector, however, states that he 
did not consider it necessary: to put down 
the actual worda used and that he contented 
himself merely by making & memorandum 
to the effect that “hard words” were used by 
Pardip to Ghanshyam. 

ukhan was.also subjected to a very 
figorous.cross-examination to show that he 
could not have passed along the path where 
Pardip was attacked inorder to go to the 
g2mindar’s house; butl am not satisfied 
that the cross-examination had been driven 
home sufficiently. As far asIcan see, it 
has not been shown that Sukhan should 
not have come’ by that path at the time 
alleged. - 

There are, however, two other witnesses 
who seem to meto stand ona much higher 
footing than Deoki and Sukhan' and these 
are the two cousins Rambaran and 
Rambadan who occupied a house close to 
the tree near which the occurrence took 
‘place. These witnesses state that they had 
. come home and were watering their cattle 
when the altercation between Ghanshyam 
on the one side and Pardip on the other 
began. No reason has been shown why 
they should have perjused themselves in 
= this case. They are Babhans and it has not 
- "been shown that they have any special 
‘enmity against the accused. lt is pointed 
put that if they had seen the occurrence 
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chaukidar Bhajan would certainly have 
seen them there as soon as he arrived; but 
Bhajan states in his deppsition that he saw’ 
30 or 35 men and does not mention. the 
names of Rambaran and Rambadan. The 
argument is inconclusive because Bhajan 
was not asked definitely whether these two 
men were present or not. 

It is also argued ihat if these witnesses 
had been eye-witnesses they would certainly 
have appeared before the Sub-Inspector 
either when he first’ arrived or during his 
second visit at about 5 or 5-30. This assumes 
that in this country witnesses will come 
forward to give evidence gratuitously out of 
a sense of public.duty; but experience 
shows that here à person who has seen an 
occurrence will often leave the place as 
quickly as possible and that his first. 
thought will generally be to say ‘that he 
does not know anything about the case. 
As a matter of fact, Rambaran and 
Rambadan did appear before the Police. 
at 7-30 P. m., and it has been suggested by 
the learned Counsel fcr the appellants that 
the reason for this was that they knew that 
Sheodhar had been examined and had 
implicated. them and it was, therefore, 
necessary for them to give a counter-version 
for the purpose of meeting Sheodhar’s case. 
In my opinion Rambaran and Rambadan 
were not concerned to account for Pardip's 
death, nor was there time to manufacture a 
falsecase. Itis far more likely that if they 
had taken part in an attack on Sheodhar ' 
they would have denied all connection with 
Pardip. I do not think that sufficient reason 
has been shown for disregarding their sworn 


‘testimony in Court. l 


With regard to the witness Bhajan, it is 


.to be noticed that he says in his examina- — 


tion-in-chief that he told Roshan chaukidar . 
to go to the Thana and to tell the Sub- 
Inspector that a collision had. taken place 
between the President's partyiand Sheo- 


Gher’s party. That is nobody's case and is 


obviously false. Onthecontrary,what Roshan 


‘did say was that a collision had taken place 


between the villagers on the one hand and 
the President and Sheodhar on the other. - 
Bhajan does not explain now where he got 
his information. It is suggested by the 
learned Counsel on behalf of the Crown that 
Bhajan's evidence must be looked at with 
some suspicion as he. was serving.under 
Ghanshyam. I agree with this view and | 
do not think that. his evidence can be 
accepted as satisfactory. The fact that he 
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did not tell Roshan who had killed Pardip 
or that Rambadan and Rambaran and Deoki 
and Sukhan had seen the occurrence does 
not, in my opinion, detract from the general 
value of the evidence of these four eye- 
witnesses. Deokisays that he told Bhajan 
that Ramkhusi was the man. Bhajan denies 
this. As Deoki was ready with this charge 
against Ramkhusi at the Police Station 
within three hours and as it does not appear 
that there was any time for his taking 
advice for the purpose of concocting a false 
story, I prefer to believe him rather than 
Bhajan. Ialso find that Roshan was present 
when Deoki and Sukhan made their state- 
ments tothe Sub-Inspector and that Roshan 
made no attempt to set them right and to 
tell the Police that Pardip had been killed 
in an &ttack on Sheodhar's house. 

The result, therefore, is that 1 agree 
with the learned Sessions Judge in 
believing that the four eye-witnesses are 
substantially speaking the truthin the Court. 

It may bethat the motive alleged was 
not adequate for so severe an injury, but it 
is impossible to speculate as to the suff- 
ciency or insufficiency of motive for a crimi- 
nal act. There may heave been other 
matters of enmity between Ghanshyam on 
the one hand and Pardip on the other, or 
it may be that Ramkhusi acted under the 
excitement of the moment and delivered 
the fatal blow without thinking what he 
was doing. In this connection it has to be 
mentioned that Pardip was wearing wooden 
sandals. It is suggested that this part of 
the story is a fabrication; but we have the 
evidence of the Sub-Inspector that as soon 
as he came to the place he found the wooden 
sandals on the road and that they were be- 
smeared with blood. The fact that Pardip 
was wearing these sandals to some extent 
supports the case that he was not a member 
of amob making a determined attack upon 
the house of Sheodhar. . 

As regards the damage tothe house, the 
evidence is that the Sub-Inspector found 


that some tiles were dislodged from the ' 


roof and one of the pillars of the verandah 
was cut with a sharp cutting instrument 
and a picture in the verandah had fallen 
or been pulled down and the glass of the 
frame was smashed. He also found some 
blood marks upon the top of the plinth of 
the verandah about three feet from the 
ground, He suspected that in the yard in 
thefront of the house there were blood 
marks also; but the Chemical Examiner 
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reports that no blood was found in the 
earth scraped from these places. But the 
bricks removed from the plinth showed 
that the smears thereon were human blood. 
The learned Sessions Judge thinks it pos- 
sible that after Pardip received his injuries 
on the road a large number of villagers 
attacked Sheodhar’s house and did the 
damage found by the Sub-Inspector. With 
regard to the blood, he thinks that itmight 
have come from Ramautar’s injuries. He 
also observes that between Sheodhar's house 
and the spot marked B upon the Police map 
there are no traces of any blood atall on the 
ground but that from B to G a distance of 
about 128 feet there were several patches, 
and that the theory that Pardip could not 
have been injured in Sheodhar’s house 
gains some support from the fact that there 
are nó blood marks between Sheodhar's 
hcuse and the spot D. In my opinion the 
evidence in the case is consistent with the 
theory and on the whole we must hold the 
learned Sessions Judge's view of the guilt 
of the accused to be correct. 

A point has-been made with regard to the 
conviction of Ghanshyam. It is said that as 
he gave only the order to beat he cannot be 
held liable for the results of theact of Ram- 
khusi and that at mosthe ean be convict- 
ed only of the offence of abetting Ramautar 
in voluntarily causing hurt ; but having re- 
gard to the fact that Ramkhusi was armed 
with a spear and Ramautar was armed with 
a lathi and that Ghanshyam gave the gener- 
al orderto beat, I think it is a reasonable 
inference.that he intended all the results 
that followed. Ramkhusi would not have 
attacked Pardip if it has not been for that 
order and this is the learned Sessions 
Judge's view and, in my opinion, itis cor- 
reet. 

The result, therefore, is that the convic- 
tions and sentences are affirmed and the ap- 
peals are dismissed. 

Wort, J.—1 agree, 
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PATNA HIGH COURT. 
SROOND Orvin APPEAL No. 142 or 1925. 
ae od November 14, 1927. 
Present; —Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Adami. 
 BADLU PATHAK AND OTHERS—PLAINTIFFS 
—APPELLANTS 


h versus I 
` BIBRAM SINGH AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 158, 
16?—kent-decree—Sale—Failure to serve notice on 
co-sharer landlord, effect of—Landlord purehasing 
hitnself at rent sale—Mortgagee of occupancy hold- 
ing, rights of, against landlord—Failure to annul 
mortgage, effect of. 

The failure to serve notice under s. 158 of the 
Bengal Tenancy ‘Act does not necessarily relegate the 
purchaser at a sale held in execution of a rent-decree 
to the position of an ordinary purchaser under a 
money-decree. The obligation to serve notice upon 
. the co-sharer landlord is enacted to protect his 

interest and it is open to him at his option, to waive 
ihe necessity for such notice, [p. 312, col. 2. 


Rajani Kanta Ghose. v. Rahaman Gazi (1), fol- 
lowed. 


A mortgagee of an occupancy holding though he 
has ‘obtained a decree on his mortgage and purchased 
the property in execution has no rightto hold the 
land as a raiyat against the will of the landlord, 
who has purchased the holding in exeeution of a 
rent-decree, and his incumbrance, although never 
formally annulled under s. 167 of the Act and although 
still subsisting for what it is worth, is a barren 
right against the landlord when he seeks to enforce 
ir taking possession ofthe property. [p. 313, col. 
1 


"Surat Lal Chowdhery v. Murlidhar (2), followed. 
. Appeal from a decision of the District 
Judge, Bhagalpur, dated the 15th Novem- 
ber, 1924, reversing that of the Subordinate 
Judge, Bhagalpur, dated the?9nd Decem- 
ber, 1923. ° 
Messrs. Hasan Imam and L. K.. Jha, for 
ihe Appellants. : B 
Messrs, L. P. Pugh, N. C. Sinha, N. C. 
Ghosh and N. C. Roy, for the Respondents. 


l JUDGMENT. - l 
Miller, C. J.—This is -an appeal on 
' behalf of the plaintiffs from a decision of 
the District Judge of Bhagalpur reversing 
the decree of the Subordinate Judge and 
dismissing the plaintiffs’ suit. <+- 

"The suit was instituted on- the 28th 
Mareh, 1993, . claiming a declaration of 
their title to and delivery of possession of 
a holdingin Mauza Bosbhiti. Tt appears 
that in the year 1899 Musharu Gope and 
Roudi- Gope executed a mọrtgage of their 
kaimi jote lands in Mauza Bosbhiti in 
favour of Tofa Lal Pathak whose interest 
since his death has devolved on the 
plaintiffs, In March, 1912, Tofa Lal Pathak 


r 
t 
' 
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brought a suit against the Gopes ‘to en- 
force the mortgage and on the 9th October 
in the same year obtained a decree which 
was made absolute on the 3rd June, 1913. 
On the 27th October, 1924, the . holding 
was sold in execution of the mortgage-. . 
decree and purchased by the mortgagee. . 
On the 3rd August, 1915, the sale was 
Set aside in proceedings under O. ^ XXI, 
r. 90of the Code of Civil Procedure at 
the instance of the mortgagors, A fresh 
application for execution was filed and 
on the 19th July, 1919, the holding was 
again sold in execution of the mortgage- 
decree and it was again purchased by 
the plaintiffs, - the 
terest of Tofa Lal. On the 26th February, 
1920, the plaintiffs obtained - delivery of 
possession from the Court. At ‘that time 
Shibram Singh and others, the defend- ` 
ants first party, were in possession of 
the holding having been inducted on the 
Jand as tenants by the proprietors in 
circumstances hereinafter mentioned. 
These defendants who may' be referred to 
as the Singh defendants were, however, 
ousted bythe plaintiffs in pursuance of 
the delivery of possession awarded them: 
by the Oourtas purchasers in the execu- 
tion proceedings in their mortgage suit. 
The Singh defendants then instituted 


' proceedings under O. XXI,r. 100 of the 


Code of 


recover possession of the holding implead- 
the Singh defendants, 
the proprietors of the village as. second 
party defendants, Gonar Gope and another, 
the representatives: of the original mort- 
gagors, as third party defendants and 
Ohatku Pathak -and others, members of 
the plaintiffs’ family who have- separated, 
from them after | partition, as fourth party 
defendants, ; 

In order to understand the - Bituation 
which now arises it ig necessary to go 
back to the year 191] and trace the 
history of the litigation ` which took, place 
In . respect to this holding. It appears 
that Kumar Rajendra Narain Singh and 
Babu Tejendra ` Narain ` Singh, who. are 
now represented by the second party de- 
fendants, were the maliks of the village 
in which. the holding `-is situated, the 
former—having ~a- 9-annas share and the. 


representatives-in-ón- ' 
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latter a 7-annas share in the proprietary 
interest, andit seems that they made se- 
parate coliections of- rent from the tenants. 
In September 1911, and on the same 
day, each of the proprietors brought a 
Beparate suit for his proportion of the 
rent against the Gopes who were then 
in occupation of the holding as tenants. 
These suits were framed under s. 148-A of 
the Bengal Tenancy Act and each of the 
landlords obtained a decree for rent against 
the tenants, the 9-annas landlord on the 
4th December, 1911, andthe 7-annas land- 
lord on the 27th January, 1912. The 7 
aunas landlord in execution of his decree 
putup the holding for sale and himself 
purchased it on the 5th April, 1914. A 
similar sale took place in execution of the 
decree obtained by the 9-annas landlord 
who also purchased the property on the 
6th May, 1915, but with this transaction 
we are not nowconcerned. Neither of the 
landlords obtained immediate possession 
but onthe 15th February, 1917, possession 
was delivered to the 7 annas proprietor 
who thenheld the land as a joint pro- 
Prietor underthe provisions of s. 22, sub- 
8.(2) ofthe Bengal Tenancy Act paying 
rent to his co-proprietor the 9-annas share- 
holder. On the 5th February, 1919, the 
7-annas proprietor settled the holding 
with the Singh defendants who entered 
into possession as raiyats under s. 22of 
the Bengal Tenancy Act. Subsequently, 
in February, 1920, as already stated, the 


Singhs were dispossessed by the plaintiffs: 


but again recovered possessicn in the pro- 
ceedings under O. XXI, r. 100 above re- 
ferred to. It may here bestated that it 
has been found asa fact that the holding 
in question is a non-transferable occu- 
pancy holding,and the main question for 
determination in this appeal is whether 
the mortgagees of the original occupancy 
tenants can recover possession of the hold- 
ing against those holding under the 
landlords and without the consent of the 
latter. 

Various issues were raised at the trial 
with three of which only are we concerned 
in this appeal:— ` 

(1) Whether, as the District Judge on 
appeal held, the suit is barred bys. lL 
of the Code of Civil Procedure on the 
ground that the lands now claimed were 
found in the previous proceedings under 
O. XXI, r. 90, to which I have referred, 
pot to be identical with the mortgage 
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property and that this decision operated 
as res judicata and bars the plaintifle' 
claim. ` 

(2) Whether the decreein the rent suit 
obtained by the 7-annas proprietor was a 
rent decree under s. 148 A of the Bengal 
Tenancy Act, or merely a money-decree, 
and, if arent decree, whether the sale in 
pursuance thereof passed more than the 
right, title and interest of the judgment- 
debtors by reason of the fact that notice 
of the sale was not served upon the eo- 
sharer proprietor as provided ins. 158 B of 
the Bengal] Tenancy Act, and 

(3) Whether having regard to the fact 
thatthe landlord purchaser did not take 
steps under s. 167 of the Bengal Tenancy 
Act to annul incumbrances, the mortgage 
charge upon the property must be regarded 
as still subsisting and conferring on the 
plaintiffs a right of possession. l 


In approaching the consideration of these 
questions and considering how far they 
affect the rights of the parties in this suit 
certain provedor admitted facts must be 
borne in mind. First, the holding in ques- 
tion is a non-transferable holding and the 
original occupancy holders, the  Gopes, 
could confer no title upon the plaintiffs 
as raiyats without the consent of the 
landlord. Secondly, the landlords have 
never consented to accept the plaintiffs ag 
tenants of the holding and, thirdly, the 
plaintiffs are now claiming possession ag 
raiyats. : 


Both the Courts below found that the 
lands in suit were identical with the lands 
mortgaged to the plaintiffs, but whereas 
the frial Court considered that the pro- 
ceedings bstween the plaintiffs and the 
Gopes under O. XXI, r. 90 in which it 
was found otherwise, did not act as res 
judicata against the plaintiffs in the pre- 
sent suit, the District Judge on appeal 
took a different view. The trial Court 
appears to have been of opinion that the 
decree obtained in the rent suit by the 
T-annas proprietor was not properly 
framed under 8. 148-A of the Bengal Tenancy 
Act and, further, held that as no proceed- 
ings had been taken under s. 167 of that 
Act, to annul the incumbrance the 
plaintiffa' lien. remained and took priority 
over the rights of the landlord. The 
District Judge on appeal referred tothe 
plaint in the rent suit and found thatit 
complied with the requirements of s, 


“$12 EN 
` 148-A and that the decree obtained in that 
suit was a rent-decree. He further found 
that, although no notice was served under 
8. 158-B on the co-sharer landlord, the 
latter had acquiesced in the sale and must 
be taken to have waived his right to such 
notice. In ‘support of this proposition 
he relied on the case of Rajani Kanta 
Ghose v. Rahaman Gazi (1). He further 
held that although no proceedings had 
been taken under s. 167 of the Bengal 
Tenancy Act to annul the plaintiffs’ 
ineumbranee no annulment was necessary 
in the case of non-transferable occupancy 
holding. For this proposition he relied 
upon Surat Lal Chowdhery v. Murlidhar (2). 
In argument. before us it was no longer 
denied on behalf of the appellants that the 
decree obtained by the 7-annas proprietor 
was arent deeree. In fact the form of the 
plaint in that suit makes it quite clear that 
it complied with the provisions of the 
Statute. But it was contended that the 
sale in exécution thereof conferred upon 
the landlord purchaser no more. than the 
right, title'and interest of the judgment- 
debtor because no notice was served upon 
the co-sharer landlord as required: by s. 
158-B, sub-s. (2) of the Act. It was also 
contended on behalf of the appellants that 
the failure to take proper proceedings to 
annul the incumbrance gave priority to 
that incumbrance over the rights of the 
landlord even assuming that he ‘purchased 
under a rent-decree. On the question of 
res judicata it was contended that the point 
was not substantially: in issue in the pre- 
vious proceedings in 1915, that these 
proceedings were not between the same 
parties or their representatives and that as 
no objection was taken at the sale to the 
plaintifis in 1917 objection could not be 
taken now on the principie laid down in 
thecase of Mungul Pershad Dichitv. Grija 
Kant Lahiri (3) and that until the sale was 
get aside it could not be questioned. 

Itis unnecessary, in my opinion, to deter- 
mine the question of res judicata as, even 
if we should decide this in favour of the 
' appellants, we think they must fail upon 
other points in thecase. Norindeed could 
we finally determine this question without 
having before us more detailed information 


t |] f 
(1) 32 Ind. Cas. 507; 27 O. W. N. 765; 37 ©. L.J. 
447: A. I. R. 1924 Cal. 408. 
(3) 46 Ind. Cas. 921; 4 P. L.J. 362. 
- (3) 8 O. 51; 11 O. L-R. 113; 81. A. 123; 4 Sar. P.O, 
J. 249; '4'Ind, Dec. (N. s.) 32 (P; O.). l - 
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asto the proceedings under.O. XXI, r. 90 
than we havé at present. 

“With. regard to the second point I have.. 
already stated that itis conceded that the 
decree was a rent-decree.. Nordolconsider _ 
that in the circumstances the failure to 
serve notice under s. 188-B involved the 
consequence -that the purchaser at such a 
sale was in the position:of an ordinary .. 
purchaser under a money-decree. The 
obligation to serve notice upon the co- | 
sharer landlord is enacted to protect his 
interest. In such a case the person upon 
whom itis required to serve notice may, at his 
option, waive the necessity for such notice. 
It is found by the District Judge in this 
case that he did waive the right to such 
notice and recognised the purchase of, the 
7-annas landlord, accepting from him his 
share of the rent. The question was con- 


sidered in the case of Rajanji Kanta Ghose |. °° 


v. Rahaman Gazi (1) where it was held: 


that a co-sharer landlord might waive his 


right to notice under the section in ques- 
tion notwithstanding the decision of the 
Judicial Committee in Raghunath Das v. 
Sunder Das Khetri (4).. In my opinion the 
case of Rajani Kanta Ghose v. Rahman 
Gazi (1) was rightly decided. | 
It remains to consider the third point, 
namely, the effect of the failure to annul 
the mortgage incumbrance under the pro- 
visions ofs. 167 of the Bengal Tenancy ' 
Act. Admittedly. the provisions of that 
section were not complied with, but, 
although the notice required under the . 


-section is framed in language which applies 


generally to purchasers at sales in execu- 
tion of rent-decrees, and incumbrances can 


only be annulled in the manner prescribed. - 


in the section, different considerations arise . 
in a case like the present where the land- 
lord is Himself the purchaser and the in- 
cumbrancer is the mortgagee of-a non- 
transferable occupancy holding. The sec- 


tion must be given effect to in the light of 


the other sections and ofthe right of the 
landlord to refuse to recognise a tenant 
not of his own choosing. Regarded merely 
as & purchaser he would be barred by the 
existing incumbrances unless they were 
annulled. But regarded asalandlord he has 
the right to refuse to recognise’a transferee. 
of the original occupier as his tenant, The 


Ed 24 Ind. Cas. 304; 42 O. 72; 41 I. A. 251; 18 C. 
T. 
L. 


353; (1914) M. W: N. 747: 16 Bom. L. R. 814;-20'C. 
J. 555;.13 A. L. J. 154 (P0). | . v 


. N. 1058: 1 L. W. 567; 27 M. L. J. 150; 16.M. L, ^ 
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plaintifs are none-the-less transferees 


though they acquired under a mortgage 
lien granted by the original tenants. By 
s. 69 the rent forms a first charge on the 
holding and takes priority over the mort- 
gage lien, A landlord holding a decree 
for-rent can sell the property and purchase 
ithimself. Ifheis a co-sharer proprietor, 
asin this case, he acquires the peculiar 
interest conferred by sub-s. (2) of s. 22 and 
may hold the landon paying to his co- 
proprietors their share of rent, and may 
transfer his rights so acquired to a third 
person who thereupon becomes a raiyat. 
What then is to happen if the holding is 
subject to a mortgage granted by the 
defaulting tenant? Oan the mortgagee who 
has obtained a decree on his ‘mortgage and 
` purchased the property in execution claim 
possession from the landlord or the raiyat 
settled on the land by the landlord ? Clear- 
ly not, without the landlord's consent. He 
has no right to hold the land as a raiyat 
against the will of the landlord and his in- 
cumbrance, although never formally annul- 
led and although still subsisting for what 
16 is worth, is a barren right against the 
landlord when he seeks to enforce it by 
taking possession of the property. It is, 
therefore, of no consequence that the land- 
lord did not seek to annul the mortgage, 
for the mortgagee could not Step into the 
shoes of the original tenants and acquire a 
Ta1yati Interest against the landlord's will. 
To hold otherwise would be, in effect, to 
allow the tenant of a non-transferable hold- 
ing to transferina round about way to a 
Stranger, without the Jandlord’s consent, 
by executing a mortgage in favour of the 
Stranger and allowing the holding to be 
sold in execution of a mortgaze-decree. 


Such a sale can give him no right against: 


“the landlord without the latter's consent or 
entitle him to oust thelandlord or the ten- 
antclaiming under him. It must be re- 
membered that the plaintiffs in this case 
are claiming actual possession as purchasers 
of the holding. They are not seeking to 
redeem the landlord by payment of the rent 
charge under s. 73 of the Transfer of Pro- 
perty Act or to share in the surplus proceeds 
of the rent sale as second mortgagees, Such 
remedies may have been opeo to them in 
proceedings properly framed for that pur- 
pose. But the present suit is not one of 
such a nature. Even had proceedings been 
taken under s.73, [apprehend that when the 
' plaintiffs came to take possession they would 
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still have been in a difficulty unless the 
landlord consented to accept them as ten- 
ants. The view just expressed isin accord- 
ance with the decision of this Court in 
Surat Lal Chowdhery v. Murlidhar (9). 
The truth would appear to be that the 
transferee of a non-transferable occupancy 
holding, whether he takes by kobala from 
the original tenant or whether he acquires 
the property by purchase under a mortgage- 
decree, has a very preearious right, for he 
cannot force himself upon the landlord 
as a tenant without the latter's consent. 

For these reasons I think that this appeal 
must be dismissed with costs. 

Adami, J.—I agree. 

B. K. P. 

A. N. A. 


Appeal dismissed. 
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(c)—Appeal to Privy Council—Order setting aside 
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An order setting aside a decree passed in terms of 
a compromise alleged to have been made between 
the parties to the suit and directing the suit to be 
restored to the file and continued from the stage at 
which the compromise was filed, is not a final order 
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1.] 


Mr. P. C. Manuk (with him Mr. 65, 
N. Palit), for the Appellant. 

Mr. S. Sultan Ahmad (with him Messrs. 
L. K. Jha and H. K. Jha), for the Respond- 
ent, 





14 
| JUDGMENT. 
Miller, C. J.—Thisis an application 
-bythe first two defendants in the suit 
for leave to appeal to His Majesty in 


‘Council from an. order’ of a Division 
Bench of this, Court passed on the 8th 


Junelast setting aside (a) a decree passed. 


on the 26th. November, 1924, by the Sub- 
. ordinate Judge of Monghyr in terms of 
& compromise alleged to have been made 
between the partiesin the suit, and, (b) 


- an order of the Subordinate Judge dated, 


the 6th July, 1925, rejecting an applica- 
tion unders. 151 of the Civil Procedure 
Code to set aside the said decree. The 
High Court : further ordered that the case 
should be restored to the list to be taken 
up from the stage at which the compromise 
" was filed. 

The questions for determination are first, 
whether the order of thè - Division Bench 
is a fina] order within the meaning of 
e; 109 (a) of the Civil .Procedure Code, and, 
secondly, if not, whether the case should 
bs certified asa fit one for appeal to His 
der in’ Council under s. 109 (c) of the 

oda. 

The plaintiff is the widow of the late 
- Babu Ugra Mohan Thakur, a rich zemindar 
of Bhagalpur, who died in 1914. leaving 
the great bulk of his estate to his nephew, 
the defendant No. 2 in the suit, and a 
small sum of Rs. 100 per month to his 
widow for.her maintenance, His Will was 
duly proved and Probate was granted to 
hi: executor, the defendant No.1, in spite 
of the strenuous opposition of the widow, 
‘the present - plaintiff, who contested the 
casa as faras the High Court and was 
finally refused special leave to appeal to 
His Majesty in' Oouncil. 
pounded an alleged Will of later date 
aad sought for Letters of Administration 
but that suit was finally disposed of by 
the Privy Council in 192i her claim being 
r-jected. The present suit in which this 
application arises was instituted in 1920 
by the. plaintiff claiming to revoke the 
Probate on the ground that it was fraudu- 
lently obtained, and’ for other reasons 
“and in the alternative she claims main- 
tenance at a more liberal rate than that 
given bythe Will. Apart from the execu- 
torand the  residuary legatee, who are 
the first two defendants, the other de- 
fendants have some slight interest 
under the Will or by purchase from the 
execuior, | 
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She also pro-: 


t 
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In November, 1924, during the pend- 
ency of the suit negotiations with a view 
to compromise took place ‘between the 


parties and on the 25th of that month : 


the plaintiff and’ the first two defendants 
signeda petition of compromise which 
provided, inter alia, | 
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that the plaintiff : 


should be paid out of the estate a sum - 


of Rs, 1,000 per month, instead of Rs. 100 


as provided in the Will, including arrears. — 


from thedate of the testator’s death in 
1914, such arrears to be paid as. to 
Rs. 17,000 in cash and the. balance by 


instalments, and the euit was to be with- - 
drawn. The plaintiff was in fact paid the. . 


Rs. 17,000 and a further sum of Rs. 3,000 ` 


as an advance towards her future main- 
tenance. This transaction took place in 


the waiting room: of the Railway Station ` 


at Monghyr, the plaintiff being about to 
proceed by train to Dharbhanga. It so 
happened that Mr. Chakravarti, the Sub- 
ordinate Judgeof Monghyr, before whom 
the suit was pending was also at 
the Railway Station upon business of his 
own and the parties with their Pleaders 
handed over the petition to him there 
and then. He appears to have caused 
it to be read over to the plaintiff and 
noted thereon the following words: — 
“Filed before me at 5-12 P. m. and read 
over to the plaintiff who admitied the 
same,” | 
Thé hearing of ‘certain issues in’ the 
case had been fixed, by an earlier order, 
to take place on the 27th November. Onthe 
26th the sPleaders of the parties appeared 
in Oourt and asked thatthe suit should 
be formally disposed of in the terms 
of the compromise. 
Judge then recorded the following order— 


"Petition of compromise . filed on 25th. 


November, 19:4, after Court hours put 


The Subordinate ` 


up to-day-with. the consent of the parties. . 


Ordered......... suit be decreed in the terms ` 


of the compromise.” l 

The rest of the order deals with certain 
costs. About a week later, on the 4th 
December, a decree embodying the terms 
of the compromise ,was prepared and 
signed and sealed by the Court. The 
order made onthe 26th was presumably 
passed under O. XXIII, r. 3 of the Civil 
Procedure Code,. which provides .the 
procedure to be adopted when the Court 
18 satisfied that- a comprcmise has been 
entered into. |. DI a 

On the 7th April, 1925, the plaintiff filed 


l 


i 


rh 
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à petition in the Court `of the Subordinate 
Judge seeking to have the compromise 
decree set aside on the ground that she 
had not consented to the terms thereof. 


and material terms had been omitted of: 


which she was not aware when she 
. Bigned the document; that her Pleader 
had no authority to file & compromise 
petition on her behalf and in her absence 
on the 26th November and that her 
signature had been obtained by fraud. 
The application was made under s. 151 
of the Civil Procedure Code which re- 
serves to the Court power to make such 
orders as ‘may be ‘necessary for the ends 
of justice or to prevent abuse of the 
process of the Court. The application 
was transferred to the file of another 


Subordinate Judge, Mr. Ohoudhari, and 


determined by him on the 6th July, 1995. 
He dismissed the application, without going 
into the merits, holding that it was not 
maintainable under s..151. and that the 
proper remedy was by suit to set aside the 
decree. | 

From this order of the Subordinate 
Judge refusing to set aside the decree 
the plaintiff applied 
High Court asking that the Subordinate 
Judge, Mr. Choudbari. should be directed 
to exercise his jurisdiction under s. 154 
of the Oode, which he had failed to do. 
^A further avplieation in revision was 


at the same time presented to the High | 


Court asking that the order of the Sub- 
ordinate Judge Mr. Ohakravarti, dated 
the 26th November,:.1924. directing a 
deeree to be drawn up in accordance 
with the terms of the compromise should 
be set aside on the ground that it was 


ultra vires and without jurisdiction inas- 


much as it had not complied with the 
conditions prescribed, by O. XXIII,r. 3, 
which, before a decree’ can be passed on 
compromise, reauires that the compromise 
should be recorded, and this was not.done. 
Hadit been done an -appeal would have 
lain from such an order butas no such 
order had been passed no appeal was 
possible. The plaintiff’ also complained 
that it did not appear fromthe order that 
the Court was satisfied that the suit had 
been adjusted bv 2, lawful agreement or 
compromise within the terms of r.3 of 
O. XXIII. l 

On the 8th June, 1926, these applications 


were heard together before: Jwala Prasad. 
and Bucknill, JJ., (Sabitri: Thakurain v. -35 
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. Savi (1). "The 


in revision to the 


BIB 


| Court held first that the 
Subordinate Judge had jurisdiction’ to 
hear the application under s, 151 and 


"ought to have entertained it and not 
‘dismissed it-without going ‘into the merits: 


and, secondly, that. the order ofthe 98th 
November, 1924, directing a decree to be 


drawn up in the. terms of the compromise. 


could not stand and that, consequently, the 
decree itself must also beset aside. Tha 
principal grounds upon which the Court 


- arrived at this- conclusion were (1) that the 


terms of O. XXIII, r. 3, were not complied 


"with asno order had been passed that the 


compromise should be recorded, (2) that - 


the Court had.no jurisdiction to take up 
November, 1924, as. 


the case on the 26th 
there was no formal consent of the parties 
todo so before the date fixed for hearing 
on the 27th, (3) that there was no consent 


1 


of any duly constituted Pleader or agent to ` 


taking the case on: tbe 26th. November, 


because the vakalatnama of the plaintiff's. 


Pleader gave him no authority to compro- 
mise or to file a petition of compromise, 
and (4) that the presentation of the petition 
of compromise by the plaintiff's Pleader 


in the absence of any authority so to act ` 


was a fraud upon the Court. The Court 


further directed the suit to be restored to. 


the file of the Subordinate Judge of 


Monghyr to be continued from the stage 


at which the compromise was filed on the 
26th November. -.'The Court further direct- 
ed-that the case should be disposed of in 
accordance with Jaw, by which I under- 
stand from the contéxtthe intention.was 
that the Court should first be satisfied that 


a lawful compromise had, in fact, been 


entered into and, if it was satisfied, should ` 


order the compromise to be recorded before 
passing a decree in accordance therewith. 


From this order the present ‘application | 
is made on behalf of the first two defendants . 
for leave to appeal to His Majesty in Coun- ; ` 
eil It : 
applicants that the order is final as it set. 


is contended’ on behalf ofthe 


aside a decree already passed in their favour, . 


It is further 


pointed out tbat had. the `` 


decision been the other way it would;un- : 


doubtedly have been 2 final order deter- 


mining the rights of the parties, In 
"Support of the argument reliance is placed 


upon certain of the earlier English decisions 
in, which it has been laid. down that an 
order made upon an application which, if 
(1) 105 Ind. Cas. 271;°6 Pat. 108; A. I. Rì 1927 Pat. 


, 


316. 
decided in one way, would determine the 


main dispute while, if decided the other 
way, would not, isa final order whichever 


way itis decided. The matter is one which - 


has given rise to questions of some nicety 
and considerable difficulty, and conflicting 
decisions are to be fcund inthe cases upon 
the subject. It is not, in my opinion, 
necessary to refer to many of the English 
cases, which are numerous, on the point. 
" propose, however, to refer toa few cases 
in their chronological order in which differ- 
ent tests for ascertaining the finality of a 


judgment or order have been laid down. 


In Shubrook v. Tufnell (2) decided in 
1882, an arbitrator under an order of 
reference stated a case for the opinion of 
the Court which. provided that, if the 
opinion of the Court should be one way, 
the case was to be referred back to the 
arbitrator; if the other way, judgment was 
to be entered for the defendant with costs. 
The Court decided in favour of the plaintiffs 
and referred the case back to the arbitrator. 
The defendant appealed. It was objected 
that the case which had been treated asan 
appeal from an interlocutory order should 
have been entered as an appeal from a final 
order. The Court of Appeal consisting of 
Jessel, M. R., and Lindley, L.J., held that 
the order-passed was a final order and that 
the appeal should take its place in the 
general list. The Court appears to have 

eted upon the view that where the decision 
of the Court on the point submitted to it 
could not in any event necessitate the 
entering of final judgment for either party 
the decision was interlocutory,ibut that if 
it could enter final judgment in theevent 
of coming to a different decision then the 
order passed whichever way it went wasfinal. 

In the later case of Salaman v. Warner 
(3) a different view was taken by the sams 
Court consisting of Lord Esher, M, R, 


“and Fry and Lopez, L. JJ. In that case 


it was held that an order. dismissing an 
action’ made upon the hearing of a 
point of law raised by the pleadings 
before the trial is not a final order 
within the meaning of O, LVIII, r. 3 of the 
Annual Practice.. It was there laid down 
that a final order is onè made on. such an 
application or proceeding that, for which- 
ever side the decision is given, it will, 
if it stands, finally determine the matter in 


(2) (1882) 9 Q. B. D. 621; 46 L. T. 749; 30 W. R. 740. 


- . C9 (1891) 1 Q. B. D. 734; 60 L. J. Q. B. 624; 39 W. 
Rb. - | LI Qu 


- 


e. a 
: — or « 
T mr 


— 
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litigation. The case had: been set down 


} 


for argument before the trial upon à point, - 


of law, that the statement of claim did not 
disclose any cause of action. A Divisional. 
Court dismissed the action after argument 
upon this point. 
the other way the suit would have proceed- 
edin the ordinary course upon the merits. 
The Court of Appeal held that the order 
appealed from was interlocutory and not 
final. 


dispute, I think that for the purposes of 
these rules it is final. On the other hand, 
if their decision, if given in one way, will 
finally dispose of the matter in dispute, but, 


"If their decision" said Lord Esher, 
M. R, “whichever way it is given, will if it ., 
stands, finally dispose -of the matter in . 


Had the decision been . 


if given in the other, will allow the action . 


to go on, then I think it is not final, buf 
interlocutory.” Fry, L.J., who concurred 
stated the rulethus: ‘I think that the true. 
definition is this, 1 conceive that an order 
is ‘final’ only where itis made. upon an 
application or other proceeding which 


must, whether such- application or other ` 


proceeding fail or succeed, determine the 
action. Conversely I think that an order 
is ‘interlocutory’ where it cannot be affirmed, 
thatin either event the action will be deter- 
mined.” ss 


Each of these cases appears to have laid | 


down a test based notupona consideration of 
the actual decision appealed from but upon 
&consideration of the decision which might, 
in one event, havé been given, and the tests 
formulated in the two 6ase8 are in direct 
conflict. EE MU E 

In the case of Bozson v. Altrincham Urban 
District Council (4) an order 
inan action brought to recover damages 
for breach of contract that the questions of 
liability and breach of contract only were 
to be tried, and that the rest of the case, 
if-any, was to go to an Official Referee. 
At the trial the Judge held that there was no 
binding contract between the parties and 
made an order dismissing the action from 
which order the plaintiff appealed., The 
Court consisting of Lord Halsbury. L. O., 
Lord Alverstone, O. J, and Sir Francis 
Jeune, P., held that the appeal was from 
a final order. -The Lord Ohancellor refused 
to follow the decision in Salaman v. Warner 
(3) preferring to follow the earlier decisión. 
Lord Alverstone, O.J., laid down what 


appears to me, with great respect, to be: 


(4) (1903) 1 K..B.547; 72L J. K. B. 271: 67 J.P. 
397; SL W. R_ 337; 19 T: L. R.- 266; 1L.G. R:639, -~ 


was made. 


- 
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the real test in such cases. He says:— "It 
seems to me that the real test for determin- 
ing this question oughtto be this; Does 
the judgment or order, as made, finally 
dispose of the rights ofthe parties? If it 
does, then I think it ought to be treated as 
a final order; but if it does not, itis then, 
in my opinion, an interlocutory order." 
Judged by that test the order dismissing 
the action was held to bea final order. 

The only other English case which I 
think it necessary to refer to is In re 
Croosdell and Cammell Laird & Co, (5). In 
that case an arbitrator made his award in 
the form of a special case but a Divisional 
Court subsequently made an order setting 
aside ihe award on the ground of miscon- 
duet on the part of the arbitrator. On 
appeal to the Oourt of Appeal it was 


held by Collins, M. R., and five Lords. 


Justices that the decision appealed from 
was an interlocutory order. The Court 
thought it unnecessary to enunciate any 
general rule on the question what orders 
are final and what interlocutory but arrived 
at their decision in the case before them on 
the ground that the order which did not 
determine any of the matters in dispute but 
left them where, they were, merely as- 
gerting an informality in the award which 
had been made, and setting it aside, was 
interlocutory. It will be observed that al- 
though the decision of the arbitrator was 
set aside the order was held to be inter- 
-locutory, as the effect of it was not to deter- 
mine the rights of the parties at issue in the 
litigation but to leave matters where they 
were before the arbitration took place. 

In the present case, if the test applied by 
Lord Alverstone, C. J., in the case cited 
above, isthe proper test to apply, then it 
eannotbe said that the order which .the 
petitioners now seek to appeal from is a 
final order. The effect of the order is 
merely this, that owing to defects of proce- 
dure in the subordinate Court no proper 
decree has been passed and that the rights 
of the parties still have to be determined 
according to law. Thereis nothing in the 
order which, in my opinion, can even remote- 
ly besaid to determine any of the rights in 
dispute between the parties and were it 
necessary to arrive at a conclusion in the 
light of the English cases only, I should 
hold that the order now sought to be ap- 
pealed from isinterlocutory and not final. It 


(5) (1906) 2K. B. 569; 75 L. J. E. B. 769; 54 W, R, 
620; 95 L, T. 441; 22 T. L, R, 789. | 
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seems to me that the real test must be based 
upon a consideration of the actual order 
made. 

The Indian cases, however, in which there 
appears to bea singular unanimity on the 
partieular point raised, also goto show that 
where a decree is set aside on the ground of 
irregularity or want of jurisdiction the 
order is not final but interlocutory. In Cal- 
cutta, Madras, Bombay and Allahabad the 
same view appearsto have been taken, asa 
short reference to the cases recently decid- 
ed in those Courts will show. In Sourendra 
Nath Mitter v. Tarubala Dassi (6) the trial 
Court had recorded a compromise and pass- ' 
ed a preliminary decree in accordance there- 
with asin the present case. On appeala 
Division Bench of the High Court held that- 
the compromise had not been made out, 
set aside the order recording the compro- 
mise and the decree based thereon, and re- 
manded the case to the lower Court for 
trial. Against this decision an application 
was made for leave to appeal to His Majesty 
in Council. The Court held that the order. 
of the Division Bench remanding the case 
to the lower Court for trial must be regard- 
ed as an interlocutory order, and that it was 
not a decree or final order passed on appeal 
within s. 109 (a) of the Code, One distinc- 
tion between that case and the present is 
that there the order and deeree were set 
aside on appeal, whereas in the present case. 
the decree was set aside under the Court's: 
revisional jurisdiction. The distinction, if 
any, is in favour of the respondent for s. 109 
(4) of the Civil Procedure Code speaks only 
of a decree or final order passéd on appeal. 
I will assume, however, for the purposes of 
this ease, without deciding the point, that 
no distinetion isto be drawn between an 
order passed on appeal and one passed in 
revision. A further distinction lies in this, 
thatinthe order there sought to be appeal- 
ed from it was in fact found that no com: 
promise had been entered into, whereas in 
the present ease itis still left for the trial 
Court to determine that question. Rankin, 
J., after pointing outin his judgment that . 
an adjustment under O. XXIII, r. 3, was in 
some ways a very special matter whereby a 
party was allowed to stand uponand enforce 
an agreement which was not in existence at 
the date of the suit, and that it was a method 
wereby a party was allowed to enforce 
what is really a new cause of action in order 


(6) 89 Ind, Cas. 04; 200, W.N. 832; A, IR, 1928 
Cal, 897, 


313° 
to avoid abandoning one suit and starting 
another, says: “In my judgment, the mere 
dismissal of an application for recording 
an adjustment coupled with an order that 
“ it is, therefore, necessary for the case to be 
tried in the ordinary way does not stand in 
such a relation to the proceeding before the 
Court as to entitle it to be regarded as some- 
thing which conclusively adjudicates upon 
the rights of the parties which were really 
the subject-matter of the litigation. It 
merely negatives one of the several ways in 
which it may be contended that the 
rights of the parties should be disposed 
of." Still less canit be said that there is 
any finality in an order which determines 
neither the rights of the parties in the suit 
nor the question whether a valid compro- 


. mise has been come to but leaves all these 


questions to be determined hereafter. 

In Brito v. Brito (T), a decision of the 
. Madras High Court, it was held that an 
order passed in revision refusing to inter- 
fere with àn order'of the Subordinate Judge 
passed under s. 151 of the Code restoring to 
the flle asuit which had been disposed of 
upon an alleged compromise between the 
parties was not& final order within the 
meaning of s. 109, and that leave could not, 
therefore, be granted to appeal to His 
Majesty in Council against such an order. 

Again the Bombay High Court in Shankar 
Bharati v. Narasinha Bharati (8) decided 
that an order of the High Court setting 
aside a decree of the trial Court based upon 
an alleged compromise between the parties 
and directing the trial Court to proceed 
with the suitin the ordinary course was not 
& final order appealable under the Code to 
His Majesty in Council. 

Lastly, it was decided by the Allahabad 
High Oourttin the case of Bhagwati Dayal 
v. Dhan Kunwar (9) that the words “final 


order" in s. 109 ofthe Code mean an order. 


which puts an end to the litigation between 
the parties or, at all events, disposes so 
substantially of the mattersin issue between 
them as to leave only subordinate or an- 
cillary matters for decision, and that an 
order by which a Court set aside a compro- 
' mise of asuit is an interlocutory order and 
not a final order. 


(7) 78 Ind. Cas. 938; 46 M. D. J. 357; 19 L. W. 458; 
54 M. L. T.112; (1924) M. W.-N. 380; A. L R.1924 
Mad. 701. 

8) 69 Ind. Cas. 80; 47 B. 106; 24 Bom. L. R. 925; A. 
I R. 1922 Bom. 383, ; Ng 
^' (9) 92. Ind. Oas. 1027; 24 A, L, J. 381; A. I. R. 1926 
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All these cases are of recent date having - 
been decided between the years 1922 and the 
present - year. No „decision .of any. of the 
High Courts in India has been drawn to our 
attention in which an order such as that pass- . 
ed in the present case has been held to be 
a final order. E E 
The case of Lachmi Narain Marwàri v. | 
Bal Makund Marwari (10) to which I wasa 
party was referred to by the learned Coun- . 
sel for the applicants in support of his argu- 
ment. In that cas» a preliminary decree 
obtained in a partition suit had been set 
aside by the trial Court for want of prosecu- 
tion in the subsequent proceedings. The 
preliminary decree had finally decided in 
favour of the plaintiff's right: to partition. 
In carrying out the terms of the decree the | 
plaintiff defaulted in appearance. The trial 


‘Court thereupon, exercising a jurisdiction 


which it did not possess, set aside the pre- 
liminary decree and dismissed the suit. The. 
High Oourt decided that that order could 
not stand as the trial Court had no power 
to set aside the decree previously obtained 
merely on the ground of non-appearance in 
the subsequent proceedings. The decree ` 
was subsequently restored but no further 
question remained to be ‘decided with re- 
gard to the plaintiff's right to that decree. 
It was there held that the order of the High 
Court was a final order and the case- went on 
appeal to His Majesty in, Council. The 
difference between that case and the present 
is this. The order in that case finally. de- 
termined that the plaintiff was entitled to . 
partition. - The order in the present case de- 
cides nothing as to the rights ofthe parties 
in the suit and merely directs the Judge 
to re-hear the application for recording the 
compromise .and to.proceed thereafter ac- 
cording to law. a. ; 
The case of Ba?j Nath Goenka v. Ramesh- 
war Singh. (11) was also referred to, but I 
can find nothing in the judgment in that 
case which conflicts with the view 1 have 
already expressed. In my opinion the 
order which it is sought to appeal from is 
not a final order.: l ; 
It was further argued on behalf of the . 
applicants that the order should in any 
event be certified as a fit one for appeal . 
to His Majesty in Council under cl. (e) of 
8.109. The argument under this head con- ` 


sists mainly in pointing out that the plaint- . 
E) 60 Ind. Gas. 479; 6 Pat. L. J. 116; 2 P.L. , 


155. us 
(11) 45 Ind. Cas, 192; 3 Pat, L. J, 339; (1918) Pat, 8l; ` 
SP L W.A e PUT u 
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iff, as appears from the various unsuccessful 
attempts she has made to contest the valid- 
ity of her husband's will,is a lady of pro- 


nounced litigious.. tendencies, and that if- 


this case were allowed to go before a : 
Judge, Saran, dated the 19th June, 1924, 


‘affirming that of the Additional Munsif, 
Chapra,.dated the 27th September, 1923. 


higher tribunal that tribunal would have no 
difficulty in overruling the decision and 
putting an'end once and for all to this un- 
fortunatelitigation. Iam not prepared to 
enter into a discussion of the merits of the 
decision from which itis sought to appeal. 


It must be assumed -that the decision is . 


right until it is overruled or varied by -a 
higher tribunal; nor am I satisfied that the 
course suggested would bring about a more 


speedy termination of the litigation than . 


if the case proceeds as directed by the 
order, The powers granted under-s. 109 
(c) should,in my opinion, be sparingly used 
and although I do not consider it desirable 
to lay down the principles which should 


guide the Court in acting on it, I consider. 


that the present case is not one in which 


the powers granted under cl. (c) of the sec- . 


tion can properly be invoked. This appli- 
cation should, in my opinion, be dismissed 
with costs. E 

Ordinarily the 
assessed at five gold mohurs but on the 5th 
July last, before the vacation, an applica~ 
tion was made asking, amongst other 
things, to expedite the hearing of the pre- 
sent application without serving some of 
the respondents in the suit. That appli- 
cation was refused but the costs were re- 
served to be taken into account when the 
application for leave to appeal should come 
before us. ` U 

Foster, J.—1 agree. | 

A; N. A, Application dismissed. . 





PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decrees No. 1341 
l or 1924, . | 
TP October 28, 1927. 2 
Present: —Mr. Justice Das and Mr, 
Justice Kulwant, Sahay. 
Musammat SOGIA AND oTHERS— | 
DEFENDANTS—-A PPELLANTS. 
: versus 
Musummat KITABAN AND OTHERS— 
PLAiNTIFFS— RESPONDENTS. . . 
Muhammadan Law—Dower—Interest of widow in 
possession in liew.of dower, whether transferable apart 
from dower-debt. " " ME 
The interest ofa Muhammadan widow in property 
of which sheis in possession in lieu of dower can 
be validly transferred apart from the dower-debt itself, 
|? 818, col. 2.] D 


- a z 1 i ' | x 2 
-8081A v. KiTABAN, 


appeal by the defendants. 
question for decision is as to whether ` 


hearing-fee would. be 


.heritanece, and their case 
- transfer ‘by means of the deed of gift by - 


319. 
Bibi Makbulinnissa v. Bibi Umatunnassa (1), Nabijan 


v. Saman (2) and Abdulla v. Shams-ul-Haq (3), fol- 


lowed. ap" 
Abdul Rahman v. Wali Mohammad (4), dissented 


om. x l 
Appeal. from a decision . of the District 


i Mr. Saiyid Nurul Hassan, for the Appel- 
ants. VET 
Messrs, Khurshed Husnain and Syed 


Izhar Husain, for the Respondente. 


l JUDGMENT. | . i 
-~ Kulwant Sahay, J.—This is. an 
The principal’ 


Musammat Murti had the right to transfer 
and whether: Eid Mohammad -obtained a 


“valid title under the transfer of the pro-. 


perty by Musammat Murti under'a deed of 
gift. Musammat Murti was the widow of one 


“Basu, and it has been found that she was 


in possession of the property in lieu of her 
dower debt. Musammat Murti executed a 
deed of gift in favour of Eid Mohammad, 
the husband of the plaintiff No. land the - 
father ofthe plaintiffs Nos.2 and 3. The 
defendants claim to be some of the heirs - 
entitled to the property by riglit of in- 
is that the 


Musammat Murti did not pass any interest 
in the property to Eid Mohammad and that 
the defendants were entitled: as-the heirs- 
at-law to the property. E l 

Thé Courts below have held that the 
transfer by Musammat Murti to Hid 
Mohammad was a valid transfer and the | 


" Suit has been decreed in favour of the 


plaintiffs. T , À l 

The question is as to whether Musammat 
Murti had the right to transfer the property 
under the gift to Eid: Mohammad. "The 
finding of the learned District Judge is- 
that what was transferred under the deed 
of gift was the security and not the dower: - 


: debt itself, and one of the questions raised 


is whether the security could be transferred . 
apart from thedower debt. .This question: ^ 
was considered by this Court in Bibi . 
Makbulunnissa v. Bibi Umatunnissa (1) and - 
it was held that such a transfér- of-the ` 
security is a valid transfer andis binding 


against the. widow -and persons claiming 
‘through the widow, as also against the 


heirs-at-law colong-as there is adebt due . 
(1) 70.Ind. Cá, 312; 4 P. L. T, 272; (1929) Pat, 348; 


A. I, R. 1923 Pat, 33; 2 Pat, Biy, 


pa 
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to the widow. The same view was taken 
in another case by a Division Beneh of 
this Court in Nabijan v. Sahifan (2). This 
view is supported .by & decision of the 
Allahabad High Oourt in Abdulla v. Shams- 
ul-Haq (3). A different view was takeu by 
another Division Bench of this Court in 
Abdur Rahman v. Wali Mohammad (4); but 


with very great respect to the learned 


Judges who decided that case, I am of 
opinion that the view taken in .the other 
two cases is the correct view. There seems 
tobe no reason in law or in equity why 
such a transfer should not be’ held to be 
a valid transfer. The widowis in posses- 
sion of the property which is clearly trans- 
ferable inlaw. and the transferee of such 


. . & property from the widow would acquire 


a valid title so long as the debt is not 
satisfied. The interest which the’ widow 
had toremain in possession of the property 
would pass to’ the transferee, and there 
seems noreason why such a transfer should 
be held to be invalid apart from the debt 
itself. The view taken by, the learned 
Judge on this point must, . therefore, be 
accepted as correct. 
' Another point was taken by the learned 
Advocate for the appellants to the effect 
that the heirs of the widow and of her 
husband in the present case happen to be 
common and, therefore, the debt must be 
held to be extinguished and the heirs 
would be entitled to take the property 
according to their legal shares. - This point, 
however, does not appear to have been 
taken in the Courts below and we are not in 
a position to say as to whether the heirs of 


the widow and of her husband. are the 
same. : ? PET MM 
Lastly it is contended’ that there has 


been no finding in the judgment of the 
District Judge as to whether Hid Moham- 
mad, the husband of the plaintiff No. 1, is 
really dead. The question, however, does 
not appear to have been raised either in 


the trial Court or in the Court of Appeal 

below. l on 
The result is that this appeal is dismissed 

“with costs. | | | 

Das, J.—I agree. E 

A. N. A. a Appeal dismissed. 


(2) 67 Ind. Cas. 635; 4 :L. T. 278; A. I. R. 1923 
Pat. 153. ZEE" 
(3) 58 Ind. Cas. 833; 43 A. 127; 18 A. L. J. 909; 2 U. 
CL. R. (A.) 329. | 
'* (4)-63 Ind. Cas. 601; 4 P. L. T, 287; (1922) Pat. 313; 


CO A I, R.1923 Pat. 72; 2 Pat, 15, 
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PATNA HIGH COURT. 
Frasr CIVIL APPEAL No. 1500F 1927. 
November 17, 1927. l 
Present :—Mr. Justice Kulwant 
Sahay and Mr. Justice Maepherson. 
Mirza MUHAMMAD REZA 
AND ANOTHER— APPELLANTS 


versus © 
RAJBALLABHNATH SINGH 
AND ANOTHER — RESPONDENTS. : 
Court-fee—Payment in excess under bona fide mis- 


. take—Power of Court to order refund. - 


Where an excess amount of Court-fee has been paid : 
under & bona fide mistake the Court has power to 
issue a certificate to enable the party concerned to 
apply to the Revenue Authorities to obtain a refund 
of the excess amount. . i 

Chaudra Hari Singh v. Tipan Prosad Singh (1), Hari 
Har Guru v. Ananda Mahanty (2) and In re Grant (3), 
followed. i t 


Application for the refund of excess ` 
amount of Court-fee paid by the appellants, 
on memo. of appeal. l 

Mr. Kailashpati, for the Appellants. 

ORDER.—This is an application on 
behalf of the appellants for refund of the 
excess amount of the Court-fee paid by them 
on the memorandum of appeal. It is stated 
in the petition that the Court-fee paid-by the 
respondents, who were the plaintiffs in the - 
Court below, upon their plaint was Rs. 900 


ET 


‘and the appellants were under 'theimpres- 


sion that that was the proper Court-fee to be . 
paid on the memorandum of appeal and they: 
purchased a Court-fee stamp at Gaya before ; 
they came to their Vakil at Patna for filing 
the present appeal. The Stamp Reporter 
has reported that the Court-fee paid 
is in excess of the amount required by 
Hs. 90. ij l o 
The question as regards the: power of 
the Court to make an order for refund of 
excess Court-fee was considered by a- 
Division Bench ofthis Court in Chaudra 
Hari Singh: v. Tipan Prosad Singh (1). 


- Their Lordships relied upon Hari Har Guru 


y. Ananda Mahanty (2) which followed 
In re Grant (3). It appears from the petition 
that the excess Court-fee was paid under & 
bona fide mistake. . 

Let a certificate be issued toenable the ap- 
pellants to apply to the Revenue Authorities 
to obtain a refund.of the sum of Rs. 90, the 
amount of the excess Court-fee. ` 

B.K, P. Certificate issued. 


(1) 46 Ind. Cas 271; 3 P. L. J, 452; (1918) Pat, 273, 
(2) 20 Ind. Cas., 498; 40 C, 365, . . : 
(8 WRAL 0e lo 
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OUDH CHIEF COURT. . 
Frgsr Orvic APPEar, No. 8 or 1997, . 
= . September 14, 1497. M 
- Presént:—Sir Louis Stuart, Kr., Chief 
l Judge, and Mr. Justice Raza. 
RAJ BAOHAN SINGH—DEFENDANT 
(^ = APPELLANT r 


* 


um : versus 
Shri Thakurjee Maharaj Thakur SOORAJ 
KUNWAR RAM-—PraINTIFF—RESPONDENT. 
- Hindu: Law—Widow—Property ‘acquired before 
marriage and after marriage—Power of disposition of 
-such-property—Possession of Hindu widow over pro- 
.perty.at time of her death—Presumption of absolute 
estate—Burden of proof— Finding of trial Court after 
‘close and intelligent attention—Duty of Appellate Court, 
'' Property obtained by a Hindu female before 
marriage and property acquired by her subsequent to 
her marriage. in.her own interest, eithér by purchase 
from'the savings of her income or in other ways, is 


property which’ she is competent to dispose of in her: 


lifetime. [p. 322, col. 2.] . 

;. There is no.presumption of law that property which 
is in the possession of a Hindu widow and the ac- 
quisition .of which. is not' explained, originally 
belonged to her husband, even though ‘the husband 
died possessed’ of considerable property.- On the 
-other -hand, the presumption under the general rule 
„of law-.is that she is the owner thereof and has 
‘absolute power of disposal over it. [p. 323, col. 2.]. 

^. Diwan-Ran Bij 
+(1), relied on. , , 

- . Where.the issue is one of fact and the -only ques- 
-tion is which set of witnesses is to be believed, the 
verdict.of a Judge trying the ‘case who has given.a 
"élose'and intelligent attention ‘to the evidence and 
“written a well-reasoned.’ judgment . should not b 

lightly disregarded in appeal; [p. 325, col. 2.] i 

. Bombay Cotton Manufacturing ' Co., Ltd. -v. Motilal 
"Bhivlal (2), relied on. B gee Bs art, Sos T 
: "Appeal against a decree of the. Sub- 
‘ordinate - Judge, Kheri, dated the 24th Sep- 
tember, 1926. CM ; MINES 

.. Messrs. M. Wasim and Kashi ‘Prasad, for 
the Appellant, mE T 

~+ Messra, P. L. Banerji, Radha ‘Krishna, 
Harnam Sunder Lal and Sita Ram, for the 


- 


Respondent. E 

-JUDGMENT.—The circumstances in 
which this appeal has arisen -are as follows. 
Gobardhan Singh was the taluqdar ‘of 
Bijua in the Kheri: District. He died in 
1905. He had married five wives, thrée of 
whom survived him. He left no male issue. 
The name of the wife whom he first married 
was Suraj] Kunwar known as the - Bari Rani. 
Thé name .of the wife whom he married 
after he had married Suraj. Kunwaris not 
stated. She was known. as the Manjhli 
Rani.. The two wives whom he. married 
next in succession had prédeceased. him, 


ij 


Oneof them had borne him a daüghtér, 


who’ married Maharaj Kunwar “Sardar 
pingnji, the'son of the Chief of. Shabpura, 


ed 


` RAJ BAOHAN SINGH v,-SOORAJ.KUNWAR RAM. 
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Their son is Raj Bhanwar Lalji Shatraonji 
Singh who was the second defendant inthe 
suit. The wife whom he married last was 


. Dambar Kunwar known as the Chhoti Rani. 


Raj Bachan Singh was the nearest collateral 
heir. . Under the provisions of a Will he 
devised a life-estate in half of the talugdari 
property, which he owned and possessed, 
fo the Bari Rani and a life-estate in the 
remaining half tothe Chhoti Rani subjèct 
to the -payment of maintenance to the 
Manjhli Rani. Under the terms of this 
‘Will on the death of either the Bari Rani 
or the Ohhoti Rani the survivor was to 


: succeed to. her life-estate and on the death 


of both of these ladies his daughter's son ` 
defendant No. 2 was'to succeed to the 
whole of:the taluga subject toa life-estate 
in ten villages which was bequeathed to 
defendant No. 1. Itis admitted that the 
Manjhli Rani died in 1915--and that the 
Obhoti Rani died in 1924. After the déath 
of.the Chhoti Rani the Bari Rani remained 
in possession of the whole ‘of the talügd 
until her death on the 15th May, 1925, | 

. -The Bari Rani was a lady who devoted a 
‚considerable portion of her life: to réligion 
‘and: she devoted a considerable portion of 
her savings .to religious purposes. It. ig . 
agreed that she purchased out of the savings 
from her income the village-of Daritara and 
Rajgarh and dedicated- these villages in 
entirety to the deity as embodied in, Sri 
Thakurji Maharaj Suraj. Kuowar Ram 
-who -is the plaintiff in this suit. She built 
in addition temples for the worship of the 
same god and for the “worship of the 
‘goddess Devie. She built a thakurdwara 
and installed. the image of the god iù the 
thakurdawara at Padarya Tala. She also 
endowed a religious fair. It is in evidence 
that the lady was absorbed in religious 
works of this nature. According, to the 
evidence, when shé:; was in her seventy-fifth 
or seventy-sixth year, she conceived the in- 
tention of dedicating the whole of her move- 
able property to the same deity, and on the ' 
ord -May,:.1925, she is alleged to. háve 
executed a. deed of trust Ex. 1 by. which 
she directed that she should remaih in 
possession of this property -during the 
rest of her life and that after herdeath it 
should bé vested ‘in .& legal gentleman, B, 
Bankey. Behari Lal,- who: practices in 
Lakhimpur, as trustee. for.the deity. The 
question as to whether she did or did not 
execute this deed is befórp us for decision, 
There can bena doubt as'to the fact that the 


^ 
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deed was presented to the Sub-Registrar of 
Lakhimpur for registration on the 4th 
, May, 1925, and that it was registered on 
the 5th May, 1925.. The lady died on the 
15th May, 1925. Before she executed this 
deed she had executed other deeds of trust. 
One of these deeds had been executed on 
the 24th May, 1924, by which “she handed 
over :eertain property to the deity for 
religious purposes and appointed. herself 
as manager during her lifetime appointing 
Beven persons oneof whom was B. Bankey 
Behari Lal to be memhera of a Committee 
of management after herdeath. This deed 
is Ex. 3. It isa registered deed and its 
. validity is not questioned, Exhibit 1, if 
accepted, had the affect of vesting further 
property in the deity. It appointed, 
however, only one of the gentlemen who 
had been previously nominated as manager 
to manage the property so vested. But it 
clearly laid down thatthe control of the 
property should be subject to the con- 
ditions embodied in the deed Ex, 3. 
` After the ‘death of Suraj Kunwar dis- 
putes arose as to succession. As there was 
un apprehension of forcible possession being 
taken over the movéable property in the pos- 
session of the lady at .the time of her death 
the District Magistrate of the Kheri District 
took overcharge of the property and kept it 
in his custody and refused to part with the 
possession to any person who could not 
show a title through the Civil Court. B. 
‘Bankey Behari Lal then filed a suit-on the 


‘Ist of June, 1925, for a declaration that the 


‘moveable property left by the lady. was 
dedicated to the deity, under the terms of 
"Bs. 1. He joined both the . defendants, 
Both the defendants contested. his claim. 
‘Each asserted that the deed Ex. I was not 
,& valid disposition of the property, De- 
fendant No. 1 took the position that on the 
Ath, May, 1925, Suraj Kunwar was incap- 
able of understanding or transacting 
businessand thatshe remained in a condi- 
tion of mental coma until she died on 
. the 15th May, 1925. He stated that the 
Signatures upon the deed were ' forgeries. 


Both the defendants took the ‘position that 


the property affected by Ex. 1 was property 
the disposition.over which was not within 
the power of Suraj Kunwar. Each defend- 
" ant‘ claimed that property as against the 

other defendant. The learned trial Judge 


Tefused to decide which defendant would. 


| succeed to property. which Suraj Kunwar 


was not competent to dispose of in her 


Ras BaowAN sites v. Scbrad KONWAR BAM. 
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lifetime. : He found upon the facts that 
something less than two-thirds of the 
property which wasin*the possession of 
Suraj Kunwar was her self-acquired pro- 
perty which she could dispose of in her : 
lifetime. He further found that the deed : 
Iix.l was executed by Suraj Kunwar intel- 
ligently and with full knowledge of” its 
contents and full intention to make the dis: 
position which she made. He found that 
she was mentally capable at the time that 
she executed the deed.. Hedecreed the suit 
accordingly. The defendant No. 1 has filed 
the present appeal asking that the suit 
should be dismissed in- entirety and in the 
alternative that- the relief should be 
reduced, Defendant No. 2 has notappeal- : 
ed. The plaintiff filed cross-objections but 
as he refused to pay the Court-fee charge- 
upon them those cross-objections 
were dismissed by an order of a Bench 
dated 20th July, 1927, We now proceed 
with the determination of the appeal. 

The first question which we propose 
to decide is as to the correctness of the 
decision of the learned trial Judge where 
he decides that the .property-of a value 
of Rs. 97,000.8.10 to which the: decree 
relates was property which had either 
belonged originally to ‘Suraj. Kunwar 
or which had been, acquired. by her out : 
of the savings from her income.: We 
need not dwell upon the law on the 
subject as the law is exceedingly clear, 
The property which the lady had obtained 
before her .marriage and property which 
she had acquired subsequent to; her 
marriage in her own interest, either by 
purchase from the savings of’ hér~income - 
or in‘ other. ways, “is property which 
she was competent .to dispose of in her 
lifetime. This view of the law is not 
questioned by the learned Counsel for the 
appellant. He attacks the finding on this 
ground only. His case is that it is establish- 
ed on the evidence that when Gobardhan 
Singh : died. a portion of his property 
passed into the possession of Suraj Kunwar, 
another portion passed into the possession of 
the Manjhli Rani and another portion passed ` 
into the possession of the Ohhoti Rani. His 
case is that under thelaw Suraj Kunwarhad ` 
no right to dispose of such property. He 
further takes the position that all he pro- 
perty of theManjhli Raniandthe Chhoti Rani 
eventually came into the possession of Suraj 
Kunwar. “His case there is that, whethér 
such properly had originally come ‘from: 
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Gobardhan Singh or whether it had come 
from the Manjhli Rani or the Chhoti Ranias 
the result of their self acquisition, this 
- property was not property which Suraj 
Kunwar was competent to dispose of. 
He aecepted the position that property, 
. Which had been acquired by Suraj 

Kunwar in her personal right or pur- 
chased out of her Savings, was property 
Of which she could dispose, 
insisted that on the evidence it was 
clear that property had come to her from 
Gobardhan Singh, from the Manjhli Rani 
and from the Ohhoti Rani and that the 
' plaintiff was only entitled- to. obtain the 
Property which he was able. to prove 


had been acquired by Suraj Kunwar’ 


herself. The learned trial J udgein deal- 
ing with this portion 

following position. 
He said ato. p. 43:—. 
."It was argued by 

. for the plaintiff that as 
entered in the list - attached 
was. in the possession of 
Kunwar, therefore, under `s. 110 of the 
Indian Evidence Act. she must be held to 
be its owner unless proved otherwise and as 
the defendants had-failed to prove that: any 


the: property 


of the property belonged to- aj Gobardhan - 


Singh or any of the co-widows Manjhli 
Rani or Ohhoti Raniit must be held that 
Bari Rani was its owner. That position 


but he: 


the learned Counsel 
to the plaint- 
Rani Suraj. 
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of the case-took the . 


the property which the 


‘or the Chhoti 
he arrived at. a correct 
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missed. The property consists of small items 
and is entered in 55 pages. It would be 
practically impossible to prove when and 
for how mucheach item of property was 
acquired and it would be very hard and 
inequitable to dismiss'the entire suit ` be- 
cause the plaintiff hasnot been able to 
prove when and how each item of property 
was acquired," r 

The learned Judge then proceeded to 
decide that Suraj' Kunwar was competent 
to dispose of all the property. in her 
possession atthe time of her death except 
| defendants wrere 
able to prove' had originally belonged to 
Raj Gobardhan Singh orthe Manjhli Rani 
Rani. We consider’ that 
conclusion, but we 
do not think that he has given the 
correct reason to suppürtit.' In óurópin- 
ion the provisions of s. J10 of Act I of 1872 
undoubtedly were sufficient to establish the 


.title of Suraj Kunwar to: all the property 


in-her possession at the itime of her death ` 
and were sufficient to show that she had 
power to dispose of all such property unless 
and until it was established that she did not. 
have that power. The section is as follows: . 

“When. the question is whether any per- 
son isowner of anything of which he ig 
shown to be in possession, the burden of prov- 
ing that he is not the owner is on the person 


“ who affirms that he is not the.owner." . 


was;-however, abandoned when it was point- : 


. -ed out-that it was. in the evidence .of the 


plaintiffs’ witnesses also that the Bari Rani 


. .Eot the property of ‘Manjhli Rani and 


Chhoti - Rani after their death and the 
plaintiff could not avail of the presumption 
under s, 110 of the Evidence Act and it was 
conceded that any property which the: de- 
fendants':witnesses:had deposed as belong- 
ing to Raj Gobardhan: Singh or Manjhli 


Rani or Ohhoti Rani might be excluded: 


audit was-also conceded thatif there be 
Beveral properties in the lists attached to 


the -plaint of the deseription of the pro- 
witnesses 


> 


perties given? by defendant's 
. as belonging to the two: Ranies or Raj 

‘Gobarbhan ‘Singh then the property. of 
the highest value might be excluded. It was 
contended by the learned Oounsel for the 
defendant No. 
plaintiff to prove that each and every itom 
of the property entered in the lists:attached 
to the plaint:was stridhan of Bari Rani or had 
bsen acquired by her and as the plaintiff had 


failed to establish it the suit should be diss 


' she: was owner and had 


4 


l that it was: for the. 


' (B. Ci), 


The lady at the-'time of her death was 
in possession of.all the . articles mentioned 
in the plaint. These articles’ have, been ` 


. placed under lock and key and are ‘in the 


custody. of the.District Magistrate of Kheri. 
Under this section’ the presumption is that 
power to ‘ dispose 
of all those articles and until that. presump- 
tion is rebutted by direct evidence which 
the Court accepts it remains. Thé. pre- 
sumption .has been. rebutted by ‘direct 
evidence which the learned trial Judge has 
believed in reference? fö articles of a net 
value of Rs.. 52,999-7:2 andthe decree gives 
no relief in respect” of those” articles, 
There is authority in addition in support of , 
this view. "Their Lordships of the tidicial,* 
Committee in. Diwan Ran Bijai ‘Bahadur’; 
Singh v. Indarpal Singh (1) said at-page 2984 

“There is some conflict of evidence! ág 
to whether this property was’ originally 

(1) 26 I. A. 226; 26 O. 871; 4 O. W, N. 1; ? Bom, T, 
R. 1; 7 Sar. P.O. J. 578; 13 Ind. Dec. (N.8.) 1158 
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acquired by- Randhir Singh: or his wife 
Ajit Kunwar, but Counsel for the appel- 

: lant, admitting that both the Courts below 
 wereiadverse td: the, plaintiffs contention 
“on. the evidence, élected to treat the case 
- as if ‘there were no .evidehce one way or 
; the, other, and: to -base their client's claim 
- on, the following. proposition of law. They 
üleged that when a widow. is: found’ 
. -jn: possession: of. property -' of the. a¢quisi- 
tion of which:no acctunt is .given, and 
-it is-shown that-her hisband died: possessed 
of . considerable: property, tlien..there is a 
presumption -of law. that: the: property: 
:fóund xin. the. widow's: possession- "was 
‘originally.that of her-husband.. No: author- 
ity: wascitedat the bar- which: supports 
“this proposition; and- their’ Lordships : are 
‘not prepared. to adopt.it. orto layı down 
anything inconsistent with the:general rule. 
that he, who.claims propérty'through- some 
Other. person: must” Show. the property to. 
have- been: ‘vested, in. that’ person." 
."We;haxe, however; to: obServe. 
learned...irial:? Judge... appears: to- have. 
ineluded-in:the- property “which He decreed: 
one. article:which; .aecórding-to- the princi-. 
ples-which, :he;‘has- adopted;:should not. 
have-been ‘includedinr ‘the decree. "That 
is; an artiele;known- ‘as Ha? inina-kari. with. 
eighteen taviz- having; oné» studded:chand 
and: five “lars* of ‘pear]s-valued at Rs:. 2,500. . 
There is: evidencé; ` which-he. has: accepted : 
on, other.:points, ‘of; defendant's: witness 
Lachmán. Singh. ati.o..'p.i. 162" that the: 
Chhoti Rani urged: to. wear-a:Har:mina‘kari. 
'Theré-is.more: than.ofe of: thé. ornaments. 
of; this: description, awarded and ‘“accord-. 
ing ‘to the: rule: laid ;down: by-thé learned; 
trial Judge the: ornament - of. the: highest. 
value of this. description should be excluded: 
We, therefore; -propose 
decree: by the exclusion of. this. article. It: 
. ghallin any circumstances reduce the valua- . 
. tion-to Rsi: 94,500 8.10. > 
Wehave:now to consider- the: final ques- 


BAS BAOHAN SINGH v: s0onAJ KUNWAR RAM. 
-deposed that shé told, him:that she: wished 


"Mahraj 


- 


that: the, 


- nésses. ‘to’. the. lady:s - Signature; 


to amend: the: 


tion. as. to whether ' Suraj Kunwar did’: 
actually execute the-deed Ex. 1 and whether 

ita execution’ was intelligent and: effective. . 
The -evidence- in favour: of the execution.’ 
of the deed is.as follows. : Maharaj Kumar. 

Sardar: Singhji,; the son of the. Chief of.. 
Shabpura who, as we- hive already. stated, 
married Raj Gobardhan Singh's. daughter, 
hàs deposed that-he had in. the.;month of 
April: 1925; come to, reside-close to Padarya, 
‘where Suraj Kunwar lived to be near 
her agher” health was, failing, He hes 
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to make a further’ disposition of -her 
property. for ‘religious purposes and -that 
she asked him. at the end of. April to- 
send his motorcar ‘to.Lakhimpur; which 
is “some twénty-two . miles distant, from . 
Padarya, to fetch’ B. Bankey Behari’ Lal 
who, as: we- have. already stated, was one 
of the, ‘trustees. under ‘the deed. Ex. 9» 
Kumar Sahib’. sent his: motor~ 
ear:accordiügly and: B: Bankey Behari 
Lal arrived. B. Bankey Behari Lal hag- de-’ 


‘posed thatthe lady instructed: him at the 


end of April. 1925‘ to draw- upa deed. où- 
the lines.of-Ex.. Land that he prepared 
a draft accordingly.which he- brought. toi. - 
her om.the:?nd May; 1925; In that .draft. 
he.says that he. had. entered. the names: ‘of: . 
Raj Bachan: :Singh.and the: Mahraj ‘Kumar: 
Saheb as trustees.. He says-that the lady-. 
told kim to remove these. names: and: insert 
his name -as sole trustee, that she .dcceptéd. 
the. draft as -correct and that. she. instruct- 
éd him to instruct.. her- eiladar. Parbhu: 
Dayal, to- fair out: the..deed on-a.stamp 
paper - which had: been purchased’forthe- 

purpósé. He. says’ that Parbhd..Day&l: . 
faired out: the’, deéd: accordingly- and - the- 
Rani then- signed jit-after- it “had: again: 
been: read-out to» her: The evidence-.as- 
to- the: execution: is: the. evidence. of: Bi: 
Bankey. Behari. Lal; of. Parbhu-: Dayal the: 
ecribé, and of two: servants Ganesh: Prasad: 
otherwise. known: as: Ganesh” Rai and: 
Hazari Lal-who-signed., as. attesting. Wit: 
: The-lady:: 
had-given, .& power:of- attorney, Ex; 21. to. &;, 
certain. Mohán Lala: resident in. Lakhim-. 
pur, Under- this: power-of attórney Mohan: 
Lal: had: authority? tó- register- deeds:-on-. 
her- behalf: provided: he. could” show. à. 
special written: permission: to. have such: 
déeds:. registered. Mohan. Lal: had been. . 
with. Barkey- Behari Lal while the. deéd:. 


was’ under. prepérationy. and: after the- 


deed: was. éxecuted... the: lady.gave-Mohan 
Lal a- signed. permission- to. get the.: deed. 
régistered, and he. took it: accordingly: to.'- 
Làkhimpur- where: it: was admittedly. pres. 
sented: for yegistration on, the 4th. May, 
1925, andiregistered on- the following day. 
The evideüce.as to registration is-that of- 
Mohan Lal. Is it truer that "he has. not. 


‘produced the written. authority given to. 


him-to-, present the deéd.for registration, 
butit.is- clear from-Ex: 21 that-the. Subs: 
Registrar could not’ have: accepted, tlie. 
powerof-attoriey as. sufficient. authority: . 
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mission is.said to ^ have been lost and 
secondary evidence has accordingly: been 
allowed :in -proof.of "its contents, We 
consider: that the. secondary evidence has 
been rightly admitted. The written 
authority appears to.have been: returned 
to Suraj Kunwar, When Mohan Lal was 
called on to produce it he. said that he 
had given it to Suraj Kunwar.. All those 
above witnesses have deposed: not only 
‘to the execution .of the dead .Ex. I, they 
have also. deposed : to the effect. that.’ the 
lady wasin full possession “of :hermental 


faculties and- that -the ‘execution. of the : 


deed was the result of her independent 
"wishes after consultation with `B.. Bankey 


Behari Lal, who-was. notonly.a.gentleman ` 


‘Who.was carrying out -her de&ires _as:a 


rustée, but .was also her legal adviser. 


-They deposed that - although the: lady was 
ill at the time her mental : faculties were in 
‘no. way. affected. The .evidence:as to 
‘her mental condition is.supported by the 
evidence .of ;a medical : practitioner -by 
name Hansraj who .has .been for some 
thirteen years employed in -the-service 
of ‘the District Boards. He acts as:a -con- 
fdential friend for the Rani.of Katesar 
who was the elder.sister_of Suraj . Kun- 
war. „According to. his evidence he "went 
to Padàrya on'the 9th of May, 1925, +o 
inquire whether Suraj Kunwar was tto 
come and stay .with her sister at Katesar. 
It appears that the Rani. of.Katesar had 
heard that-Suraj Kunwar- was not well. 
According to.the-evidence of Dr. Hansraj, 
Suraj Kunwar, when he saw: her on. the 9th 
May, 1925, was suffering from dropsy and 
was in no condition to travel. She was very 
ill. He; however, considered that she was 
in full possession of her mental facultics. 
Another witness upon. this point was 
Janardan Prasad a Brahman teacher in the 
Sanskrit school at Padarya, He was ap- 
pointed tothat position. by Suraj Kunwar 
and.visited her frequently. Another witness 
was Ram Lala servant.of Suraj Kunwar. 
Both these wiinesses have deposed that 
Suraj Kunwar was in full possession of her 
mental faculties at the time of the execution 
of the deed. - i 


Against this is the. evidence of á certain 
number of witnesses who have deposed 
that they saw the lady about that period and 
that she:bad completely ‘lost all power.of 


— MAJ BAGHAN GINGH v. 860R4J KUNWAR RAM, 
io permit Mohan {Lal to -have the deed 
registered unless he had a separate per-- 


mission in writing, This -separate .per-. :Bahadur 


t 


1 
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movement and all knowledge of. what shé 


was doing, These witnesses are Krishna 

Sah and Makrándhuj .Sah distant 
:eonnections of ‘Raj’ Gobardhan, Singh, 
‘Thakur Gobardhan: Singh an employes of 
‘the estate; Bhagwan--Din a Brahman culti- 
‘vator: of Deorya, Kanauji Lal a peon of the 
estate; -Kuar.Partab Singh a guzaradar of 


- the estate; Raj; Bachan, Singh the defend- 


-ant.No. 1; Lachman Singh Thakur, a'brotlier 
of the servant of defendant No. 1 Parsotam 
Deo a.man who called:himself an- Indian 
‘Medical Practitioner.who lives at Gola Goka-. 
ran Nath.and.a Brahman woman called 
‘Shebhu : who: lives close to Gola’ Gokaran 
‘Nath. Parsotam Deo. stated that:he .was 
called. in to.atterid ‘Suraj Kunwar during 
her illness.and that he found her in the last 
stages -of dissolution. and unable to under- 
.Btand: anything. -Shebhu says that.she was 
‘an unpaid: servant-of the lady. : 
-These witnesses-have stated facts diamat- 
rically.opposite' to the facts: stated by the 
plaintifi's witnesses. The position “of a 
. Oourt;'of Appeal, when it'finds witnesses. for 
the plaintiff deposing to facts absolutely 
Contrary to the facts::‘to which the witnesses 
for: the defendant ‘depose,’ when, as here,. 
the witnesses on one:side are prima facie as 
‘deserving of credit as the witnesseson the. 
‘other side, ` when,-as here, the witnesses: oh- 
neither-side-have been -shaken in ‘cross- . 
examination, is. not as difficult as it would 
appear when, as.here, we have the: advan- . 
tage .of.a' well-reasoned and well-thought 
outjudgment.by a competent trial-.Judge 
„who-has given a:close and intelligént:atten- - 
tion.:to .the evidence before him, -Thè 


attitude to.be -taken in a case-of: this ‘kind. 


was;indieated by their. Lordships-.of the: 


Judicial.Committee in. the Bombay. Cotton. 


Manufacturing ' Co» Ltd. | v..Motilal 
(2). They. stated-at page 113*:— . «u^: 
"It is.doubtless true that.on appeal the 
whole.case,-including the facts, are ‘within: 
the jurisdiction of-the Appeal Court. But - 
generally. speaking it istandesirable to inter- - 
fere with the fiudings of ‘fact of the ‘trial 
Judge who.sees.and hears the witnesses and 
has,an oppo! tunity of-noting their demean- 
our, especially in ‘cases where -the issue is 
simple and.depends on the credit which 
attached to one or other of ‘conflicting - 
witnesses. ‘Nor should his pronouncement 
(2) 29 Ind. (as. 229; 42I A.’110; '19 O. W. N. 617: 
17. M. L.'T. 403; 28 M. L.J. 593;.21 C. L. J. 528; 17 
Bom L R. 435;2 L. W. 521; 39 B. 386, (1915) M. W.. 
N. 788 (P. O.). 
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. With respect to their nredibility be put 
,8s1dé on, & mere calculation of probabili- 
ties by: the: Court of Appeal. In making 
these observations their ‘Lordships have 
no desire:to restrict the discretion of the 
Appellate Courts in India in the considerà- 
tion of evidence. They only wish to point 
out that where the issue is simple and 
straightforward and. the only question 
is which set of witnesses is to be believed 
the verdict of a Judge trying the case 
should not be lightly disregarded,” : 
. We have been impressed greatly by the 
care and intelligence with which the 
learned trial Judge has decided this case. 
We are satisfied that he has applied his 
mind. intelligently as to the: witnesses 
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n 


whom he should believe and the witnesses - 


whom he should not believe. After hear- 
ing the criticisms ofthe learned Counsel 
for the appellant, who has criticised in- 
. telligently and with skill, we accept -the 


3071, Ce 3898. 


made by one and the same person, "Tie *. 
differences in the letters are just the diffe- | 
ences which would be expected. The opinion - - 


of the Expert Hardless is an opinion: which 
we cannot reconcile with our own óbserva- ' < 
tions.. He has stated that in -his opinion: : 


a 
_ 


the two separate signatures on Hx. lere : 


what he calls "traced forgeries,” MHe-would. 


appear to assume that ‘both the tracingg.- -> 
were from the same signature.’-Not only e 


do we not find from the appearance of-the:-* 


signatures any indication that they ‘have +- 


been traced but we find that the two. 
signatures on „Ex. I- differ . between.them-' 


` 


selves in :the shape of the letters. Ng 


~ = 


1 
Y br 


«^v 
= RI 
MA 
^ 


two letters-‘are exactly alike in; both. ^ Bo: 
they ‘clearly ‘could ‘not havé‘beén ‘traced:: -- 
from the same signature. - Thereis absolus?: -- 
‘tely nothing to ‘show that they are forger-” * 
ies. Mr. Hardless has prepared a-:photo--* - 
graph which to .us-proves nothing at-alk. `? 


We consider that the learned: trial Judgé 


' finding of.the learned trial Judge as to 
the credibility ofthe witnesses. He believ- 
.ed the witnesses for the plaintiff, {and Fdis- 
believed thefevidence for the defendants, 
There is one piece.of evidence, however, 
adduced on behalf of the defendant ap- 
pellant to which we have not yet referred. 


took the correct view in attaching no weight -- 
to the evidence of this witness. 4-55: 
As a result, therefore, we modify the - 
decree of-thelower Court by eliminating. 
from it the Har mina kari^with eighteen” ~ 
-taviz which is.entered às the first’ articlé -.- 
in Box No. 22 in List A ofthe ornaments | 
found in.the Kuti Kothri. In thé. printed `- 
book this item: will be found at page 107 -- 
of the list attached to’ the:decree. "This^ 
is the only alteration which we make. - Ad." 


^ 


“a = 


aw” 


any value and did not accept his opinion. 
After having made an, independent ex- 
amination and a comparison of the hand- 
writing. involved we have arrived at the 


the appeal was in réspect of Rs $7,000 8-10 
and has succeeded to-the extent of Rs, 2,500 
we consider that on.the question’ of-costs 


it should be taken as having failed in © 


entirety.. We accordingly direct that the: - 
appellant Raj Bachan Singh pays his own. -- 
costs and those’ of’ both the respondents- `> 
in this appeal. No determination: is. made : - 
by this Court ofthe rights of the defendant - _ 
No. 1 and defendant No. 2inter se: (75 — 
G.H. +, - '. Decree-modified,--: 
ANA 7 Al a AG 


same conclusion. We have taken as the 
standard signatures of Suraj Kunwar the 
signatures in Ex.3,& document which was 
admittedly, executed by her. Exhibit 1 
contains her signatures in two places. 
After a close examination of the signatures 
in Ex. 3 and Ex. 1 we have arrived at 
. the conclusion that the signatures in Ex. 3 
and the signatures in Ex. 1 are the signa- : 
tures of the; same person, and as the 
signatures in Ex. 3 are admittedly the 
signatures of Suraj Kunwarthe signatures 
on Ex. l, according to. our findings, are 
also the signatures of Suraj Kunwar. The’ 
lady signed her name in. Hindi in serawl- 
ing letters. She clearly was not skilled 
in handwriting. In every one of her signa- 
tures there is some slight difference in 
the formation-ofa particular letter.- But 
-‘there:can, to our mind, be no doubt. as 
-to-the fact that all these- signatures were 
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- "November 11,1927. .° —« ^^, i 
Present:—8ir Louis Stuart, Kr., Chief `+.. 

. Judge, and Mr. Justice Raza. '. * * 
SAHEB DIN AND ANOTBER—PLAINTIFFS— < 
APPELLANT8 ` «c5 ooto 

N versus : p 


. MAHABIRSINGHAND'OTHERS—. :: 
-:; DBEENDANTS— RESPONDENTS; v: 
" Jurisdiction—Sutt..between rival. tenants -for- 


— 


t 
Ne 
+ 


Mn 
jd 
id 


we 


` 
^ 
ate 


b^ D 
tl pf 


^ 


107 Y. O. 1928 


claration af title 
Civil Court, “e. L2 
_A suit by a tenant of accupancy lands for declarae 
tion of his ‘occupancy right against:a rival tenant 
claiming such right in the lands is cognisable by the 
Civil Court. [p. 328, col. 2.] i l DE 
Dilawar Khan v, Kulsum Bibi (1), distinguished, : ' 
- Second appeal against a decree of the 
District: Judge, Fyzabad, dated the 9th 
March, 1927, reversing that of the Munsif, 
Akbarpur, Fyzabad, dated the 16th Decem- 
ber.1920. ... |... 4 
The case came on 
Justice Hasan who made the following 
ORDER OF REFERENCE.—This 
is the plaintiffs’ appeal from the decree of 
the District Judge of Fy zabad, dated the 9th’ 
of March, 1927, reversing the decree of the 
Mansit of Akbarpur, dated the 16th 
December, 1926. l 
The plaintiffs suit, which was decreed 
by the Court of first instance, has been dis- 
missed by the lower Appellate Court on the 
ground that its cognisance by the: Civil 
Court is .barred. . The lower Appellate 
Court relies on a decision of a learned 
Judge. of this Court in the case of Dilawar 
Khan v. Kulsum Bibi (1). On behalf of the 
plaintiff-appellants the soundness of that 
' decision is challenged in appeal.before me. 
I am of opinion that the appeal involvesa 
very important question of law and should 


ta ocoupancy lands—Cognisanag by 


` 
* 


'bedecided by a Bench of two Judges. I 
accordingly make the Reference. ; 
Messrs. Ali Zaheer and Staya Nand Roy, 


for the Appellant. ILC 
Messra. Niamat Ullah and Naim Ullah, 
for the Respondent. 
. In pursuance of the Order of Reference 
the case was heard by Sir Louis Stuart, 
Kt., Chief Justice, and Mr. Justice Raza 
who delivered the following . . 273 
JUDGMENT.—This is an appeal from 
a decree of the District Judge, Fyzabad, 
dated the 9th March 1927, setting aside a 
decree of the Munsif, Akbarpur, dated the 
16th December, 1926. 
The following facts are, no 
LfOVOIBy.sels 77 ue xe 
OneHarbadanSingh had four sons, namely, 
(1) Ram Saran Singh, (2) Sheo Pershad Singh 
(3), DebiDat Singhand (4) Raghunath Singh. 
Harbadan Singh and Raghunath Singh 
died some time before the first settlement 
The sons of Harbadan Singh were not living 
jointly as members of a joint Hindu family 
at the time of the first settlement; Ram 


(1) 93 Ind. Cas: 62; 3 O. W. N. 210; A. I. R. 1926 
Oudh 205; LER., TA. (0.) 79,13 0: Led, 496, |. 


longer, in con- 


- 
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for hearing before Mr; 
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Saran Singh, Sheo Pershad Singh Debi Dat 
Singh'and Ram Dat Singh, son of Raghu» 
hath  fingh,. brought separate . suits 


.agàinst the taluqdar of Samanpur for their, 


under-proprietary rights in village Diwai- 
pur, and ultimately decrees for occupancy, 
rights . (without right-of transfer) were 
passed in their favour in 1869, as detailed 
below:— "e 
a Trim E NN bighas biswas 
1, Ram Saran Singh“, ^ 24 -9 


2. Sheo Pershad Singh .,, | . 30 ; 6 
3. Debi Dat Singh.  .. 7 10. 
4. Ram Dat Singh 7 17. 


. A few years after the decrees were passed - 


by. the Settlement Court, Sheo Pershad 
Singh, Debi Dat Singh and Ram Dat Singh 
fell into serious arrears and left the village 
to avoid payment. .Ram Saran Singh paid 
off the arrears and got possession of their, 
holdings also. He was recognised and 
treated by: the talugdar, as the occupancy, 
tenant of the said holdings also and, rent 


was realised from him as such. After a, 


period of more than -12 years, Sheo Pershad. 
Singb, Debi Dat Singh and Ram Dat Singh 
returned to the village and then Ram Saran 
Singh let certain lands to them. He let:some. 
12 bighas land (including the land in suit) to 
Sheo Pershad Singh, at the annual rent 
of Rs.-26 odd. In 1887 Ram Dat Singh 
sued Ram Saran Singh for his‘ share 
of the occupancy.tenure, but his suit 
was dismissed by the Civil Court (Munsif 
of Akbarpur) on the. 29th November 
1888: Sheo Pershad Singh was examined 
by Ram ‘Dat Singh as a witness in that 
suit, He admitted'that he had abscond- 
ed, às he had failed to pay the rent of 
his holding. He stated, that he had re- 
turned to the village. in or about. 1877 and 
that Ram Saran Singh had taken possession 
of his holding in his absence, having col: 
luded with the talugdar. He stated fur- 
ther-tbat.he had got possession of 124 


.bighas land only. out ofhis holding which, 


‘held. by.tenants -and that Ram Saran 
sad ae collections. The talugdar 
has all: along realised. the rent of all the 
holdings from Ram Saran Singh and his 
(Ram Saran Singh's) descendants. ; 

Seo Pershad Singh died many years ago, 
He had four sons. They are also dead, 
The plaintifs, Sahib Din Singh and Gaya 
Din Siogh, are the only surviving mem bers’ 
of the family. They are the sons of Sheo 
Pershad Singh's son, Ram Bharos Singh. ,. 


- .d 


m —Á— 
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Amarjit’ ‘Singh, Udraj Singh; Samak 


Singh :and-six others: (defendants Nos, 2 


to'19 in the present suit)-are.the. descend- 


Hints, óf Ram Saran Singh déceased. _ 
"The dispute in this case relates: to. 3. 


» bighas 13 ‘biswas -5 -biswansis land specified.. 


at ‘the fóot-ó£ ‘the plaint. ‘Mahabir, Singh. - 


(defendant No. ‘I in:the present suit) holds. 


the' land as a tenant. 
“Deoki Singh, uncle of the plaintiffs, issued ' 


a notice of ejectment against Mahabir Singh ` 


(defendant No. 1) in respect. of -the land.in. 


‘suit, in 1920. Mahabir Singh contested . 
. the notice of ejectment on the ground that 
he “was: not the tenant of Deoki Singh and 
that he was “holding -the ‘land as the . 
tenant.óf the -deferidants Nos. 2 to 10. 
His: claim : was; décreed by the Revenue 
Cóütt-and the notice of ejectment was 
Gancelled, .on-the 26th “May, -1920. The 
plaintiffs. then: brought the present .de- 
elarátory-suit on: ‘the il9th "April, 1926, 
on the allegation that the: land in 
suit formed -part of their 30 bighas. 6 


biswas ‘land -in respect of which their | 


ancestor ‘Sheo ‘Pershad -Singh had: obtain- 
ėd*a:dëcřee fcr occupancy rights on .the 
4th January, 1869, ‘that they were entitled 
to claim: occupancy. rights'in.the land as 


against the- defendants : and that the de- 
féndants ‘Nos.-2 to.l0-had got no.right . 


whatever in the land in suit. They, prayed 
fora declaration of their right, and.in the 
. alternative, ‘for a-decree for’ possession of 
ihe-land.. 

The | élaim was 'résisted by. the. defend- 
ants on various: grounds. They :'denied 
that: the plaintiffs were entitled to claim 
occupancy Tights in ‘the land in. sult ‘and 
alleged that ‘the defendants Nos. 2 to 10 
were. the xightful - occupancy “tenants. of” 


the land .which was held by the.defend- ` 


ant No. 1 -as:their tenant. 


éognizable by-the Civil Court. 
` "The learned. Munsif framed . “seven issues 
ae ‘found. as follows:— 


They pleaded ` 
also - limitation, res judicata and estoppel. 
It was‘also ‘pleaded that: the. ‘suit was not 


‘The plaintiffs are ‘qabzadars’ of the: 


laid i in suit. 

2. The plaintiffs have been in posses- 
sion as ‘gabzadars’ within limitation. ' 

9. The plots in suit were let to the 
defendant No. 1 by' thee plaintiffs’ uncle 
,Deoki Singh. 

eA.: The plaintiffs’ claim is not barred by 

8, 11, Civil Procedure Code, as against the 
defendant No. 1. 


avi 0. 1928. 

5. The plaintiffs are. hot ‘estopped: aa 
alleging themselves. to ‘be’ the *qabeadars™. 
of the land in suit. ^ , 

6. The suit is cognizable by the: Ci 
Court. © .. 

"The.plaintiffs: are. entitled to ihe "denlàra: 3 
tion that they are. owners as: -gabeadars : of: 
the land in. suit, -that the-defendant Noss L 
is only a.tenant:and that the. defendants. - 

. Nos, 2. to-10 have..no- title-to the.land,in 
Buit. 

The. Ned "Muiait ‘decreed ‘the: plant." 
iffs'.claim accordingly. : ` F 

The defendants. appealed. und their ape " 
peal was. allowed by the. learned : District: : 
(He held: that the. present suit B 

NM 
_ therefore, - dismissed tbe. suit Bud aid nof 
_think it necessary to -.give-: “his ` finding on, ; 
any other.point. involved: Jin-the:case. . In. ,; 
determiuing.the. “question-: of. jurisdiction, . $ 
the learned Judge. has gone-into.questions ` 
of fact -also, but he:has given mo definite. 
finding on issues.of fact: -~ . 1 

The .plaintiffs. have now. "come. to. this 
Court in second.appeal. < , 
. We.are.not prepared to agree ‘with the.’ 

. finding of the learned. District. Judge on i 
. the question of ‘jurisdiction. We think. . 
the present suit is cognizable by the Giyil. 
Court, The learned. District J. udge: -hag. 
referred to the case .of.: Dilawar -Khan y. 
. Kulsüm Bibi. (1).decided by one of.uson,: 
the 91st of January, 1926. . That -case may 
be easily distinguished from. the. present, « 
case. The present .suit is“. not:a suit 
between. a ienant-in-chief and a sub-tenant,.:. 
The facts and. circumstancés-.of that.case. 
are quite different .from .the facts and -- 
circumstances of the . present, case, The 


. present ; &uit jsa suit between rival. claim: E 


ants .of qabzadari lands. 3- 
fendant ‘No. .1) has:of. course - ‘been , im- 
pleaded in thẹ present suit, but defendante:: 
against whom .the plaintiffs — want “io. 
establish their occupancy: rights- in. the 
land in suit. . 
We. do not think it necessary to remand E 
the case to the lower Appellate Court for 
findings on other.points as the evidence on _ 
record is sufficient to enable us to determine 
the issues of fact necessary for the disposal 
of the appeal: on the merits. We. have 
examined the record and heard the learned 
Counsel om both ‘sides. In our opinion the | 


ie 


plaintiffs’ claim müst be rejected on the 


merits, 


` 


* 
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The principal points for.determinationin. his ‘sons: Were, surely holding -the Jand. im. 

this case.are these :— co c. 0 f. Question’ ag.the sub-tenante. of Ram -Saran 
l.Are the plaintiffs entitled ‘to: claim: ` Singh, tüe' occpuanóy tenant. . Ram Saran . 

occupancy right in the land in suit?.: - .: Singh had sued., the.. plaintiffs". father, 


2. Does . the ‘defendant .No. 1-hold: the» Ram Bharos- Singh, for arrears ‘of: rent for. 


.land in suit.asthe plaintiffs’ tenantor as the years. 1291 and, 1292" F'asli-(1883- and . 


and ‘abandoned ‘thé “holding. Heremainéd. hit for, arreats of. rent. The..very .Ífagot: 
absenta for a long time. dn;these circum- that. Ram. Saran‘s claim for arrears of. rent: 
as. decreed against- Ram Bharos. ‘Singh... 
ing. that Sheo Pershad-Singh-had.abandon- Siows.clearly that the: latter. was holding. 
ed. the..holding.. -He treated thé: holding: the land’ as" the sub-tenant.of the. former. = 


A 


ants Nos,.2 to 10; He was.:perfectly right .8dmitted thit he was. holding the lan; 


im doing ^so- under, the .'éireümstances 88.2 fenant from Ram Saran. Singh, It- 
is ttue. thatthe énfries in the .Patwari's:: 


` 


village, "it “was an act of grace from Ram. ,never paid it to the taluqdar, -It,.ig:: 


d 
ERLE E 


Occupancy tenure (72 bighas) in the village. case that there wag any ‘exchange .of plota 
Bheo Pershad Singh and, after his death, at any time. 


*1 Sc et m mi o aie Sama oio — = - eho 
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Where a plaintiff seeks to obtain a declaratory decree 
with consequential relief under s. 7 cl. 1v; sub-cl? (c) or 
to obtain an injunction under sub-cl. (d) ofthe Court : 
Fees Act, the suit must,be valued according to the 
amount for which thetelief sought is valued in tha 
plaint, and there is no direct authority for the Court ` 
to interfere with the valuation set up bya plaintiff .- 
who seeks a relief under s. 7, cl. iv, sub-cl. (c) or (8) * 
of the Court Fees Act, unless the Court can take 
advantage: of s. 151 of the Civil Procedure Code: '[p. . 
331, col. 2; p. 332, col. 1.] dE Gin, ng A I 
x Hari Sankar Dutt v. Kali Kumar Patra. (1), Sunders E 
bai, v. Collector of Belgaum (2), Raj “Krishna, Dey v.... 
Bepin Behary Dey (3), Jageshra v.. Durga Prashad.. 
Singh (4) and Thakur Sheodat Singh v. Thakur Bishu- ` 
nath Singh (3), referred to. A | 
<. Obiter.— If a plaintiff makes an absurd and outrageous 
misrepresentation as to the value of his suit in order 
to haveit,tried by a higher Court, the Oourt can 
interfere with the valuation set up by ‘a plaintiff by 
invoking its powers under s. 151, Oivil -Procedure 
Code. |p. 332, col. 1] - ie nd of 
Messrs.. Niamat Ullah and Ghulam: 
Hassan, for the Plaintiff. SM ee 
Messrs. Ishwari. Prasad, Kedar: Nath. | 
‘Tandon, Thakur Prasad, Bisheshwar Nath - 
Srivastava, Girja Shankar and Bhairon 
Nath, for the Defendants, E ee 


JUDGMENT.—For the second: time. ` 
‘this suit has come before this Court for 
determination ‘of the question of valuation, 
The plaintiff when he filed his suit in the ` 

- first instance ‘valued it at over six lacs of 
rupees, but iri so doing he omitted to notice 
.ihe provisions of s. 254 of the Oudh Civil 
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We hold, therefore, that the  pliintiffs. 
cannot claim occupancy right in the land 
which -was let to their ancestora by Ram 
Saran Singh. “under: the circumstances 
stated above,  ' '. 

We find on the second point that the: 
defendant’ No 1 holds the land in suit ‘a3 
the tenant ‘of the defendants Nos. 2° to 10, 
The plaintiffs’ witness, Sampat Lat, Patwari, 
states that; tho plaintiffs’ uncle  Deoki 
Singh had‘ let the plots . in suit to Mahabir 
Siagh, defendant No. 1; more than 10 years 
ago. His evidence is quite vague ‘and 
unreliable. Weare not satisfied with his 
evidence. He says that a patta and.a 
kabuliyut-wera executed in his presence, 
but no pdita or kabuliyat has been produced 
in this case. The evidence given by 
Mahabir Singh and Amarjit Singh shows 
clearly that it was Ram Saran Singh 
who had letthe land in suit to Mahabir 
Singh about 18 or 20° years ago, Ram 
Saran Singh took back the land from Ram 
Buaros Singh or Deoki Singh and let it 
to Mahabir Singh at the annual rent of 
Rs. 12. Mahabir Singh "never paid rent 
to Deoki Singh or to the plaintiffs. He 
has all along paid the rentto Ram Saran 
Singh and his descendants. We are in- 
clined to believe the evidence given by 
Mahabir Singh and Amarjit Singh on the 


^. valuation! by plaintiff—Court's 


point under consideration. 

The result is that the plaintiffs’ suit fails 
on our findings on the two points men- 
tioned above. 
ary to decide any other point’ in dispos- 
ing of this case—Hence we dismiss the 
appaal wit costs. The defendants will get 
thair costs from the. plaintiffs in all the 


1? 


three Courts, , 


A ppeal dismissed. 


"s 
e 


H. 
N. A, 


G. 
A, 


M 


OUDH CHIEF COURT. 
OxiainaL Burr No. 2 oF 1927. 

* , November 25, 1927: 
Present: —Mr. Justice Pullan. 
Thakur RAJENDRA BAKHSH SINGH 

j — PLAINTIFF 
Versus > pn 
Musammat BAHU RANIAND ANOTHER— 
DEFENDANTS, ° 

-Court Fees Act (VII of 1870), s. 7, cl. iv, Sub-cls. (c) 
and (d)—Declaratory , suit.—V aluation— Gross . over-. 
_ by | power to interfere 
under s. 15], Civil Procedure Code, `- 


r 
>~ 9 y+ 


We do not think it necess- ` 


Digest, which limited the valuation of his&uit 
to one thousand rupees on account of the 
first relief claimed and ícrty thousand 
rupees on account of the second relief, 


When this objection was made the plaintiff 


sought to amend his plaint, but my learned. 
predecessor decided that .thə; amendment 


could not be allowed at that stage, and that 


he should first'of all determine the vàlua- 
tion of the suit as filed. He accordingly. 
found that the valuation was forty-one . 
thousand, and returned the plàint for pre- - 
sentation to the proper Court. The plaint- 
iff amended his plaint in the manner which.. 
he had already proposed, and again prè- 
sented’ the plaint in this Court on the 
ground that on theallegations now disclosed. ` 
and the reliefs now sought, the. suit wag 
within the jurisdiction of this Court... 
In the first instance the plaintiff had 
assailed a deed of gift executed’ by a 
certain lady partly because she denied that 
he was the validly adopted son of Thakir 
Mahabir Bakhsh Singh and partly becausá 
the document transferred certain property, 
to which he was entitled as reversioner, 


In the plaint asamended he has also asked 


= 


i d 
mon ?’ ' 
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thatthe whole deed of- gift should -be-se - jurisdiction must ` be. the “same. as the 
aside and he has further sought an injunc--: valuation - for’ ‘the .purpose ‘of QOourt- 
tion against the defendants, that is to-sdy; fee. .Where:a plaintiff seeks to obtain a 
the donorand the donee, restrainin g thier" - deolaratory decres with consequential relief 
from dealing with the property in a manner’ (s. 7, el.iv, sub-cl. (c), or toobtain an injung- 
inconsistent with the -rights of ‘defendant: tion (sub:cl. (d), the suit must. be valued 
No; 1, as a Hindu widow, and prejudicial ‘to’: according to the amount for which the relief 
the interests of the: plaintiff, and there is "sought is valued in. the plaint-. I have been , 
still another ‘relief which -hás been laid - ‘referred to several rulings commencing with | 
open to'him by-the action of the defendants, “Hari. Sankar Dutt v. Kali, Kumar Patra . 
who, in their written statements; set up the (1) which pointed out: that’in. such a Bulb 
case that this: was a joint Hindu family, ‘the ‘ Court must accept the : value: of the .. 
contrary to the allegations ‘in the pldint; - relief stated in the plaint arid this view was . 
The' plaintiff is-nów able “to'say that if. accepted by their Lordships-of ‘the P rvy 
the Court finds that this is a joint; Hindu "Council in the case of Sunderbai v.'Collector - 
family he-is entitled to: possession ‘of the- ‘of Belgaum (2), where they quoted. with . 
whole property, except one villagé Sàrdahá; -approval a desision 'of the High ‘Oourt of 
which has not bien transferred by the: Bombay which laid down this principle. At 
deed of ‘gift. Fam asked by the defendants ` the same timeI must point out that in every 
to find that these are riot;genüine additions case that has been shown to me the Courts 
to thé plaint, but’ have béen inserted nierely: “have been regarding ‘the matter: from an . 
as^&. device to bring thé suit within the- ‘opposite standpoint to that which I must. 
jurisdiction-of the Court: No doubt this: adopt in the present case, They. have 
is the primary object of the 'plaintift.' He :always considered cases in which the plaint-. 

has “always tried to-have ‘this .suit tried iff has sought to pay a lower Uourt-fee by 
“in this‘ Court and he has always valued ‘an “under-valuation of- some part of his 
the:-suit at upwards of six-lacs;.^ It'is- claim, and no case has been brought. to 
now" admitted that the deed of ‘gift’ was “my notice where a plaintiff has sought to. 
grossly under-valued. and, even on the ‘bring his suit in a Court of higher juriedic- z 
-admission ` of: the defendants, the property. -tion by falsely overestimating the valué `of.. 
transferred by'that- deed of gift” could. his claim, and paying a higher Oourt-fée 
not be worth less than 21 lacs. of rüpees. than that which the law demanded. In the . 
Oonsequently, the: reduction-in the valua->* present case no question of Court-fee arises, 
‘tion’ of the plaintiff's suit, to meet the as the: plaintiff has paid the maximum. Th, 
„technical provision of the Oudh Civil Digest, several cases I have been shown remarks | 
- 'w8s brought about primarily by the dis. . directed against arbitrary valuation on | 
honesty .of the defendants, who wished’. the part of the. plaintiff,. but it has: 
to'exécule a deéd of gift on astamp .of less ‘always’ been an „arbitrary undervalua- . 
value than that prescribed -by law.. I am ` tion. and never an arbitrary oyervalua- 
Dot prepared to find atthis stage that- the "tion: Such was the case of Raj Krishna 
new reliefs claimed are “without” any ^ Dey v: Bipin Behari Dey (3) - and Jageshra 
meaning or’ that” they. can ‘bè -réjected .. v. Durga Prashad Singh (4. All that the 


‘summarily without a  heáring.' “This 
plaint- -hás now ' been 
"have got to consider it in its amended form, 


‘and as. long as I find that the relief&- asked ^ 
are reasonable and such as would have beén ' 


considered by the Court without question 
‘had not the defendants been able toimpute 
‘dishonest motives for their insertion, I con- 
sider that they may be taken. into account 


‘for the purposes of jurisdiction. `, 


in order to estimate the valuation of the suit 


, “NOW there is no question that these reliefs- 


‘are included in’ s. 7, cl. ‘iv’ of the Court 
‘Fees Act, which must be ‘réad with s. 8 of 


t 


amended and I: 


‘ralings show me in favour of the defendants 


in the present case is that Oourts‘have not 


- uniformly accepted the plaintiff's valuation , 


of his suit for the purposes of Oourt-fee- 
when they have held that, the valuation for. 
thé purpose of jurisdiction was higher. -No 
doubt, the observations of Mr. Ohamier in 


Thakur Sheodat Singh v. Thakur Bishunath 


(1) 32.0. 734; 9 O. W. N. 690. AM ME 
(2) 52 Ind. Cas. 897; 43 B. 376; (1919) M. W. N. 254; 
23 ©: W. N. 753; 21 Bom. L. R. 1148; 46 T A. “15 


Oy a | i e 
Pig) 11 Tnd. Cas, 162; 40 C. 245; 16 O. L J 194; ^17 
91 aa 


Singh (5), where he says that the Courts have 


5 e rı ~e od c m ` >ot i A W.N. 5 . < ! gg v Iu ^ ASA 
. thé-Suits Valuation^ Act (VII of 1887), that C) 24 Ind. Cas. 679; 36 A, 500; 12A, L, J. B44, 
-is to‘sdy,; the valuation for thè purposes of ^ (5 60.0.2909. ` 


v 


—_ 


i 
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.Blways.abcapted the plaintiff's valuatioa as 
determining :the forum; exzept in cises 
"Whereit;has been. proved.that -the-pláintiff 
"as misrepresented the true value with the 
' intantion of getting a trial in & different 
Osurt.from, that intended, bythe Lagislatura 
.or.has acted recklessly: in valuing his. suit, 
-or:has adopted a wrong-method of valuation, 
may, ba considered, if taken apart. from 
: itheir-context, to.asaist the defendants’ plea. 
“Bat this again is a cass.in. which the 
“plaintiff sought. to under-estimate.and ‘not 
‘to over-estimate the valuation, and, -moree. 
cover, ib wasa suit for pre-emption which 
_ptands ona, somewhat. different footing from 
other suits. -In my opinion, therefore, there 
“ja: no direch : authority. for. the Oourt to 
“interfere. with the: valuation. set up:by.a 
plaintiff who.seéks-a relief under.s. 7, cl. iv 
.Sub-el- (c) "or (d) of the Court Fees Act, 
 miüless the.. Qourt can take advantage of s. 
51-6f the Oivil Prosedure Code... “There: 
-can beno: doubt .that that. section: may: 
"be brought-into: use:if a plaintiff mazes an 


‘absurd .and outrageous ..misrepresentation. 


;23 to the value of his .suit.in. order to have: 


zit; tried by -.some .partiedlàr: Oourt.. kf a. 


.persan attempted to sue in .a.M unsif's Court 
for .property~.worth’a~ lac of rupees by 


. r 


"Qonrt would _refuse to'. entertain his plaint 


and similarly this. Court would refuse- to 
„entertain a ,plàint Jif the valuation: was: 
demonstrably- far.below the minimum óf. 
"fva lacs, which. ‘is prescribed for the. 


original jurisdiction of this Oourt. : 


“Y have, therefore, considered - carefully. 


whit the real valuation of.this property is 
-for the wholé, property as stated in the,plaint 
-may.be-taken into.account for the purpose 
.af-yaluatión.if.reliefe (c) and. (d).are read to- 
:gether..'"Fhere is no .contest a8 to." the 


Tacorded. profits .of. the -villages in suit. 


‘Tne average forthe last six years: “has been 
„Shown. to. be Rs, 11,615, but.the plaintiff 
-hag.been:able.to:show.that in two villages. 
‘at least defendant No. L'has given leases to 
“har servants on very low:terms:. -A Patwari 
‘Samsan Ali.who. has been called’ as a 
witness, (P. W. No. 7) shows that one village 
‘has been let out to a certain -T«lugdar 
"Singh, defendant's mukhtar, .at' a fent of 

Rs. 90a year, and that. he has “sub let .con- 
siderably less than half ofthe whole ‘for 
“Ro 114. Similarly in anothervillage 452 bighas 
‘shave heen let out toone Jagdish Bakhsh 
‘Siagh.ata rental of Rs. 286 9, whereas the 

true rental of this holding ‘could:not.be less 


— 
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‘the.néighbourhood: * . 


ideclating:it tobe worth one hundred, - the. 


than Ra, 790... Phe-plaintiff, therefore, has 
mada out a good.case for: :showing thet tho 
profits are. more “thanRs.--11,619 which is | 


‘the amount _stated:by the. défendants.- "^ ^ 


“The plaintiff has-givàn two other. methods 
of calculating the vaiue. "First of-àll:he. has 
argued that. in-this part of the -Provinee | 


' sales are frequently-calculated oa the-valye: 


of the land. per "üigha. Hè has taken thg” 
cultivated land and-shown: that.at a-rate of 
‘R385 per katéha- bigha.the value. of thega 
villages- is upwards of four and a hal 
Tacs ofrupees,- He. has produced exemplars 
ja the form of sále-deeds -of other lánd'iu 
neighbouring villages '-where it.appsars 
thata yery high. price has beeri- fetched)’ 


‘sometimes over.R3,.60 per kaicha bigh: 
*No.dodbt, some .of thesé sale-deéds-.were - 


executed.in exceptional circumstances And 


‘the sale consideration was not in cash byt 
‘went. to ‘pay off debts. -Sbil «they are 


valuable as-showing that -this .prin¢iple of 
valuation is‘from.tims to-.time adopted in: 
‘The other „basis of .caloulation.is:taken- 
‘from the -fast. that. defandant (No. 2 by the 
‘terms of the deed: of gift agrees to-pay.the 
donora sum of Rs..12,000:a year, , -Now:it.is 
arguedthat & man who ‘reaéives’ a gift:of- 
property does not:pay -the:danor.an annual’ 
-Bum iu excess'of the profits;and the plaintiff; 
‘therefore, argues' that atleast | should 
accept this sum of Rs. 12,000. as represent-" 
ing the annual vàlue of.the sevan-villages: 
which are.containedin tha sale deed. -It-is 
not, however, necassary.to set.the price of: 
‘the villages so. high because, in my opinion, 
village land “is generally sald at-a rate’ 
representing. something like - 30 years’ 
purchase. The ‘defendants 
examined a witness, whostated thata certain 
property had been sold’ tor- Hs..14,000-:0f 
which the nikasi was’ Rs. -400 and from.that ` 
„nikasi the land:revenne had to Ue. ded ucted-- 
‘It is, therefore, not likely-.that;this land. 
was sold at less than 3U yeara’ purchase;cand © 
indeed this. contention .is- “in “accordance” 
with common.experienee. .If .the.profits-of 
the land are.to.bs taken as Rs. 11 615 a year, 
T cannot estimate -its value as -less.than 30 
times that figure, namely Rs..3,48,450. .But 


| 1011. 0. 1988 .- 


“themselves ` 


- 


LI 


this is not the whole of the. plaintiff's:elaim. ' 


He states that.there is;in ‘the. possession .of 
the defendants a quantity of. valuable 
moveable property of-which he has filed 
a list, and the value of which.he states to. be 
Rs. 130,000. “The defendants do not. admit 


- -- 


the -existence of this property -and conse. 


| 5 : 
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quently they give no other valuation. 
Clearly the whole valuation given by the 
plaintiff must be accepted for purposes of 
jurisdiction and Court- fee because no other 
value can be given, and there is AM 
comparatively small sum of Rs. 25,000 
which the plaintiff claims as a sae ofa 
pension granted by Government to this 
family, and which may be properly included 
in this suit. 
more than five lacs of rupees and I, 
therefore, find that this suit is within the 
jurisdiction. of this Court and I decide 
this preliminary issue in favour of the 
plaintif. The plaintiff will receive his 
costs from the defendants. 


The 8th of December is fixed for issues,. 


and the. 17th for filing of documents which 
must be admitted or denied on or before the 
23rd December before the Registrar. 

G. H, 


A. N. A. Order accordingly. 


Lama 
i 


OUDH CHIEF COURT. 
CRIMINAL Rarerence No. 44 or 1927. 
December 1, 1927. 


Present; —Sir Louis Stuart, Kr., Chief J udge. 


DEBI DAYAL —APPLIOANT ; 
versus 
MANAO alias JIT: BAHADUR AND | 

ANOTHER— OPPOSITE PARTY. 


E Procedure Code (Act V of 1898), ss. 188, k 


189-A (2)— Public nuisance—Denial of public right— 
Duty of Magistrate to stay proceedings—Dismissal of 
side legality of.. 


no Dropar ‘procedure to be adopted by a Magis- ; 
ien ere he finds in proceedings under s.133 of: 
the Oriminal -Procedure Code that there is reliable | 


evidence to show that.the place from which the 
alleged unlawful obstruction or nuisance is sought 
to be removed is not a public place, is not to. dismiss 


the application and refer the parties tothe Civil: 


Court but to stay the proceedings before him under 


8. 139-4 (2) of the Code until the matter of the exist- . 
ence of the alleged publie right is decided by a- 


competent Civil Court. 


Oase reported by the Seeond Additional : 


J judge, Lucknow at Unao, 

“ORDER OF REFERENCE,—This 
isan application to revise the order of 
Chaudhri Mohammad Mah Sahib, Special 
Magistrate, First Class, Unao, dated. the 
23rd. May, 1927, dismissing the applicant's 


application under s. 133 of the Criminal : 


Procedure Code. 


The learned Magistrate has: found that . 


there was reliable-evidence in support of 
the defendant's denial that the place from 


which the allged unlawful obstruction, or . 


nuisance was sought by the applicant to be 


RAM ÉiDH SINGH 59. BaKOODA®, 


The total, therefore, comes to: 


333 | 
removed was a public place, But he has 
dismissed the application, which order is 
sought to be revised. 

Theapplicant seeks that the order dis- 
missing the application under s. 133 be set 
aside because if would stand unders. 133, 
cl. (2) in his way of seeking his remedy in 
the Civil Court. The learned Vakil for the. 
defendant refers me to the sentence in the 
learned Magistrate’s judgment towards the 


“end and before the order‘ that the parties - 


should goto the- Civil Court to have their 
rights adjudicated. JI think .the Civil 
Court would neither be entitled to, nor 
would go, behind the operative portion; 
ofthe order, that the application be dis-. 
missed, 

I, therefore, send up this case to the: 
Hon'ble the Ohief Court with the recom-. 
mendation that the order of . the learned 
Magistrate dismissing the application under- 
8. 133 be set aside and he be directed under 
8. 139-A (2) to retain the proceedings on: 
hisfile and stay until the matter of the 
existence of the alleged public right has 
been decided bya competent Civil Court. 
The papers will be submitted to the Hon'ble 
Oourt on receipt of any explanation. which ' 
the learned Magistrate might submit. 

. Mr. Moti Lal Saksena, for the Applicant, 
“Mr. Ral. Krishna, for. the Opposite .Party.: 

|" JUDGMEN T.—I understand the learns- 
ed. Magistrate to agree-that the wording of ` 
his order is open to objection and that the 
best method of putting the matter right is to- 
Set aside his order and to direct that under 
the provisions of s.139-A. (2) the proceed- 
ings be stayed until the matter of the exist- 
ence of the alleged publie right-has been. 
decided-by a competent Civil Court. I ac- 
cordingly direct under. the provisions of. 
8. 184- A. (2) that the proceedings be stayed. 
until the matter of existence of the right - 
ae been decided by a competent Civil. 

ourt. 


A: N. A... Proceedings stayed. 





OUDH CHIEF COURT. 
Ssconp: CIVIL Appgan No. 198 of 1927, 
November 80, 1927, 
Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Pullan. 
RAM SIDH SINGH AND OTBERS— 
PLAINTIFF3—A PPELLANIS 
versus: 
. Mahastli BAKOODAS: AND: ANCTBER— 
DEFENDANTS—BESPONDENTBS. ' ^ 
U P. Land Revenue. Act -(IIL of. 1001), 8. 111 ~> 


~ 


i 
iz ! 
z rì 
8 d 
4 
poc 


. under D o 
Local Act: IIE of 1901 for.partition of his - 
own under. proprietary rights inthat village. : 


3 ” Y rsa j "nr z 
te he ^ (04 d. Dag SM WDR. 


Partition proceeding—Jurisdiction of Civil Court—- 
` Objection that land is jagir and not sir—No question 
of proprietary title—Refusal of Revenue Court to 
decide objection—Civil suit, maintainability of. 
. Under the U; P. Land Revenue Act, 1901, the 
‘jurisdiction of Civil Courts in matters relating to 
partition is expressly ousted, except in so far as is 
provided by the provisions of s, 111 of. the Act and 
the conditions and qualifications annexed to the 
grant of jurisdiction -must be strictly compliéd with. 
[p. 331, col.. 2; p.,385, col.-1,] 
„Mukhtar Ahmad v. Barati Lal (1), referred to; 
An objection to partition which merely states that 


the land in question is not sir but jagir.doés not’ 


raise any question of proprietary or under-proprie- 
tary title andthe Civil Court has consequently no 


jurisdiction to determine the. matter even though the . 


Revenue Court has erroneously left the question un- 


determined and referred: the ‘parties, to. the , Civil ; 


Court. [p. 335, col. 1.] 
Second appeal against the decree of the 
Additional Subordinate Judge, Sultanpur, 
dated the 21st March, 1927, reversing that of 
the Munsif, Musafir Khana, dated the 30th 
June 1926. ^ 6 UO, c S 
‘Messrs, Haider Husain and Ali Zaheer, 
.for'the Appellants. E MR 


` > Mr, Niamat Ullah, for the Respondents. 
j 4 z i at or ay i 


- 


`. J UDGMENT.—In order to understand 


‘the questions for decision in this “second. 
„appeal it is necessary to statethe previous 
. history of the case at some length... There 


is in the Sultanpur District. a -certain 
village called- Fatehpur which is held by 


. certain persons as undér-proprietors....The 


taluqdar of Maniarpur is the superior. pro- 


> prietor of the village. In this village there 
is an area ofsome 24 bighas,of land. “In: 


partition proceedings of the: Révenue Courts 
prior to 1916 this area has beer treated in 
a particular manner,, We .have it that in 
the-year 1916 Mahant Nanku Das -applied 
the provisions of Chap: VII of 


The" proclamation under s. 110 of that Act 


fixed as a date for the filing of objections ` 


by other co-sharers the 26th of June, 1922. 
Up till that date no objections were, filed. 
At a considerable later date afterwards the 
appellants filed an application to the effcet 


that this particular area, was their jagir ` 


held: by them for a period of over fifty years 
and that it should be excluded from parti- 
tion and retained by ¢hem as their jagir. 
The Deputy Oollector conducting the par- 
tition appears to have considered this as 


an objection to the partition made under » 


p. 110 and as time-barred. In due course 
pf time the partition proceeding was com 


- RAM BIDE SINGH V. BAKOODAS. 


‘by no means ‘clear;' 


r 


^ 3071.0:.1998 


pleted and submitted to-the Collector under . 
the provisions of s, 114 for confirmation.. 


At the time of considering the confirma- 
tion the Deputy Commissioner considered 


an appeal made by the appellants against : 


the dismissal of their objection. ‘The 
Deputy. Commissioner passed upon this. 
appeal an ordér dated the 16th "Fébrüary, 
1925. .Apparently he considered. thé : ap- 


; plication made by the applicant’ as an 


objection. made by a recorded éo-sharer 


involving a question of -proprietary ‘title . 


which -had not been already détermined 
by. a Court of competent jurisdiction and 


fe! 
1 


D 


he apparently. inténded* to direct the ap- ~ 


pellants to institute within three months’ 


.& suit inthe Oivil Court forthe determina- 


tion of the question.’ We say that" he appa-" 

rently intendéd to do this for the words are. 

The’ words used are 
E se * 


these :— ; 
"The applieant-appellant will have his » 


= ^ 


rights adjudicated before a proper forum . 


and the result of the decision will be 


but in order to ayoid delay I would re- 


given effect to in the partition proceedings - 
to whatever stage they might have reached, - 


commend that the’ necéssary steps should `` 


be taken -by-‘the applicant-appellant to 
have, his rights -adjudicated within the 
next three months, ‘The’ lower: Gourt will, 


“proceéd with the partition." ^ - 


order under 8, 111, cl. (b) and instituted a 
suit accordingly for-a declaration that the 


The appellants understood. this td -be-an 


land in question was their jagir and: should . ; 


be excluded from the partition.. ' "Thé learn- 
ed Munsif, who tried the. suit, awarded 


them the declaration. which they desired; . 


The lower Appellate Court, however; found 
that a Civil Court had no jurisdiction’ ‘to. 
They’ appeal here. ae Jun. e 
We support: the conclusion that the ‘suit 
must fail. “Our -reasons, however, are com- ` 


grant the relief. and. dismissed their suit, . 


pletely different from the reasons of the . 


lower ‘Appéllaté--Court. -The’'reason why. 
we find thatthe suit must 'fail is this: As. 
was pointed’ out by a Bench of the Judicial - 
Commissioners Court in Mukhtar Ahmad 


v. Barati Lal (1) the jurisdiction of the - . 


Uivil Courts in matters relàting to parti- 
tion is expressly ousted, except in;so far- 
as is provided by the provisions of s. 111, 


1 


and the conditions. and qualifications ^ . 


annexed to. the grantof jurisdiction must ' 


~ 


J. Badd). 


(1) 25 Ind, Cas. 316; 17 O, 0, 284 atp, 220; 1 O, Ia — 


io? Í. 0.1998 - 


has jurisdiction to determine & question of 
proprietary ‘title, which has mot been 


already determined by aCourt of competent . 


jurisdiction arising: in a partition prdceed- 


ing, if the partition officer refuses to inquire: 


into the merits of the objection himself. 
Here undoubtedly the Depu!y Commissioner 


refused to inquire into ‘the merits of the: 


objections but the question was not a 
question of proprietary title. "We have 
examined the objection of the appallants. 
This objection is very clear., It. merely 
states that the landin question isnot their 
sir and that it is their jagir; ‘but they 
claimed. neither proprietary nor under-pro- 
prietary title in it. Their statement ig ex- 


actly thesame in their plaint. .The learned . 


Deputy?Commissioner had no jurisdiction. of 
any kind to pass the order which he did. 
He should have decided the matter himself. 


He has asked the-Civil Courts “to do some- - 
thing which they: have no jurisdiction to: 


do. : We. notice as 
incident that 
. Courts .to determine the matter he proceed- 
ed to conclude the partition without waiting 
for the decision. It is not forus to say 
. what remedy the appellants will have “in 
this matter. But the case clearly ‘stands: 
‘that in the partition prceeeding ‘they came 


a somewhat peculiar 


forward: with a very reasónable request that: 


thé land. which was récorded-in the wajib- 
ul arz as their jagir, which had been decided 


. im: previous partition proceedings to be 
their jagir” and as” Buch: to be: excluded. 


` from partilion, should 'be excluded from 
the present "partition." They set up no 
claim ‘of any kind to proprietary title. The 


Deptity Commissioner proceeded under à: 


misapprehension to refer them to the Civil 
Courts, in order that-they. might decide 
the question which they had no jurisdiction 


to decide; but before the Civil Courts had . 


arrived at a conclusion one way or another 


proceeded -to make a-partition in which he : 


decided the point against the appellants: 
What the. appellants’ remedy may be- it 


is not for usto say. It would seem hard" 


if they have no remedy. This much we 
can say that the Civil Courts can give 
them. no remedy. The. Civil Courts had 
no jurisdiction. For these reasons and for 
these reasons alone.we dismiss the appeal, 
butin the circumstances of the case direct 


that the parties bear their own. costs: in: 


poth the Courts, o 
A, N, A, | Appeal dismissed, . 


- 


| GRANI AHÀv AD. KHAN- ù, mbarrbËäami d. 
be strictly complied with.” The Civil Court 


t 
1 
7 . 
` ~ 


. basis -of this-- finding that the. 
' an: inadequate consideration as thé wife would only be 


while directing. the Civil" 


‘the dower-debt, , that, there was, 
fixing a sharait dower, and that the transfer ‘could - 
not conséquently be said to have-been made foran ` 


‘merely becausé the other creditors ‘of 


TD | 735 
. -,OUDH CHIEF COURT. 
“ur Seconp @ivit Appa No. 217 or 1937. . 
elt 7o. November 11,1997, `; e 
|o Present; —Mr. Justice Hasan, - ^ 
Hafiz GHANI AHAMAD KHAN AND 


:*," ANOTBER--DRFENDANTS Nos, 1 AND: 3-— 


y^ 7 APPELLANTS | 
E. 7 7 0 versus 00. 0001 i1 
- Musammat MEHDI BEG'AM-—PíAriNTIEFF 
AND ANOTHER— DEFENDANTS— RESPONDENTE," 
Muhammadan Law—Dower—Sharai dower-Trans- 


` fer of property:to.wife after marriage towards dower 


validity of—Transfer of Property Azt (IV of 1889) 


. 8, 38—Preférence of creditors, effeet of. 


‘Where nó-dówer is fixed at: marriage it-may be 
fixed at a later, périod and sharat dower has.to be 
fixed" only where no dower is fixed. either.at the time 
of marriage or subsequently. [p. 336, col TAA 

. A Muhammadan husband, some timé ‘after’ his 
marriage, transferred: immoveable "properties: worth 
Rs.2,000 tokis wife under a deed which recited that 
the-transfer was for a consideration of Rs. 2,000 due 
to. his wife towards her claim of dower. of" Rs.:25,000. 
It was found that” the alleged claiin-of «dower of 
Rs. 25,000 was fictitious and it was contended ‘on the 
transfer was . for 


entitled to sharav'dower- ^ . 

" Held, (1) "that the husband must, “under. the cir 
cumstances, be, held to: have: | y 
Rs, 2,000 -at-least in -discharge of his obligation’ for 
therefore, no case for 


inadequate consideration’; T[ibid.] ES 
(2) that the transfer could not be held: to beinvalid 
the transf 
were defeated theréby. [p. 336,e0171]' 7 —. is 
In a case in; which no considération -èf thè`law ‘of 
bankruptcy’ or insolvency applies, there ig nothing 
to prevent a debtor paying one creditor. in full and 
leaving others unpaid although the -result may- be 
that the: rest’ of his assets will’ be insufficient to 
provade ‘for payment of the rest- of hig debts, - [p. 336, 
. Second appeal from the deerée of the Sub- 
Judge, Lucknow, dated ‘the &th F ebruary, 
1927, confirming that of the Munsif. Luck- 
now District, dated the llth August, 1996, ` 


Messrs. Zahur ‘Ahmad:-and Mohaminad 


Hafiz, for the Appellants, 
Mr, 
ents. k 


= ` 
PF 9. 


> SUDGMENT,—This is the appeal by. 
thé defendants Nos, t and-3 fromrthe decre. 
Judge of Lucknow, dated ` 


of the Subordinate 
the’ 8th of February, 1997, affirming the 


.decree, of the Munsif of^the: same -'placé 


dated the 11th of August, 1996: : 
-' Therespondent, Musammat Mehdi Be gam. 


is the plaintiff in the. suit out of which thie 
‘appeal arises. 


. The facts as agreed'upon 40 
the hearing-of this appeal are aa follo WB5;— 


-One Nawazish Ali Khan obtained a decied- 
Jor possession of certain immoveable pros 


undertaken * to pay: 


Ganga Dayal Khare, for thé: Réspónd- | 


km 


^ 
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perty against Ahmad Ali Khan, the hus- 
band of, the. plaintiff, Musammat Mehdi 
Begam, from.the Court of the. Subordinate 
Judge of Lucknow on. the 31st of August, 
1921. Under. this decreé Nawazish Ali 
Khan was entitled to recover also costs to 
the extent of Rs. 400 odd. There was a 
first appeal and a second appeal but the 
decree of the Court:of first instance. was all 
along.affirmed: On the, 24th of September, 
1923, Nawazish Ali Khan applied for exe- 
cution of: his déeree for. costs. by attach- 
, ment: of certain property belonging to 
' Abmad: Ali Kban. The execution proceed- 
ings, however, proved.infruetuous and:no- 
thing-further¢was done in-that direction: On - 
the 25th of October, 1923; Ahmad Ali Khan 
made a-gift of his hàlf share i ih 8 grove, in 
a house and in certain lands -which he -held 
in an under-proprietary tenure in- favour 
of his wife, Musammat Mehdi ` Begam, the 
plaintiff. On the llth of September, . 1994, 
Nawazish "Ali Khan sold . his. decree. for 
coats. to. the. defendant- appellant: Hafiz 
Ghani Ahmad. Khan. On thé 12th of Fébru- : 
ary, 1925, Hafiz Ghani Ahmad Khan took 
out execution. of his decree. by.attaching.the 
‘share of: the.-grove which: was,the subject- 
matter of- -the -gift of thé 25th: of October, 
1923; The plaintiff - ‘intervened during the 
executión proceedings. claiming title to -the 
property attached on the basis ofthegift just 
now, mentioned. Shewas, however, unsuccess- 
ful and the result ‘was the. suit, out of which 
“this: appeal, has | arisén: Mean while, the 
“grove. was- sold’ and. purchased : ‘by - Nabi 
"Ahmad-Khan, the third. défendant’ in the 
suit; the’ Sécond defendant being Ahmad . 
Ali. Khan, ‘+he-husband:of the-pldintiff.. | 


The deed of gift purports:to, bea. trans- 


Yer for consideration, and ‘the. consideration 
‘stated therein is the sum of Rs.. 2,00U_as due 
to ‘Musammat Mehdi Be gam, for her- claim- of 
dower of ‘Rs. 95, 000. Prima facie; there- 
fore, ‘the transfer, is a-good . transfer, and 
should. be. given effect to unless the.defend- 
‘ants Succeed in avoiding it. The ground 
of avoidance is: that the- gift in -question 
was execüted by. Ahmad. Ali Khan with 
intentio defeat and delay his creditors and 
"Was for inadequate consideration. within the 
‘meaning of 8.:53 of the "Transfer of Property. 
Act, 1882." ' This pleg in defencé.as „against 


the. gift bag. been negativen. by. both. the »" 


Courts, below.” | 
^""Phe main. ‘argument ihe second. appeal: is 


that; the lower , Appellate . Gourt..:baving 
foun, in “pgreement, with the trial. Tou 


p M [ s 
rd re y. : w ‘ Pate 


N 
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i for the. dosrei:debt.. 


1074. c. 1928 


that the total amount of the dower, ‘that is 
Rs. 25,000, mentioned in’ the’ déed óf: gift, 
WAS fictitious, the only dower ‘that..could 
legally be held t» be due from the husband 
to the wife was sharat dower and. no more. 
The amount of sharat . dower ‘comes: to 
‘Rs. 110: If-these premises. are correct itis 
. further argued that.the property- in suit 
being at ‘least worth Rs. 2,000,.the consider- 
: ation for the transfer in. question must: be 
“held to be ‘grossly inadequate; Shae WT 
. The precise proposition. of law to) “which 
appeal seems -to be.made.in the argumênts 
addressed on; behalf of the appellants is'that 
where-no, dower. is fixed:either.at ‘the.-time 
-of‘marriage.or subsequerntly,: the wifé “is 
entitled -only to sliarav/dower. - T£ no dower ' 
is fixed at marriage it may. be - fixed: atta 
-later-period. In support-of this. refereri¢e 
may be- made. td Jaddo:Begam. wv. Sharf: 
_ Jehan Begam (Ll) and: to Bashir Ahmad. 
Zobaidà Khatun. (2). Iu the present instance; 


~if was.no'body'séase that no dower was fixed | 


at the marriage nor ean I read the: dading« of 
“the lower Appellate" Court ^in-.that'sensé; 
. On the construction of:tlie déedof- ‘giftiand 
.consistently-.with: the. finding “that. the 


-amount -of^dower. fixed: -at-ihe:: marriage 


-was:not-Rs. 25,000, it appears’ to me’. that 
the husband : -undertook - to pay ‘at: least: 
~Rg,-2,000;< in. discharge - cof : his: ‘obligation 
“This; being’ so theré 
is no. case “for fixing:ithessharai ‘dower.® (c7. 

The rest of the: arguments: advanced*in 
uper of. the;appéal-'is:;coversd- by: the. 
observations ~of = their. Lordships: of. the 
Judicial Committée;in the case of Musahtn 
‘Sahu v. Hakim Lal.(3):— ov ere c 
> "As ammatter of law, their: Lordships: tüke ' 
it to-be.clear, that in-a.case.in which no cons. - 
-sideration of the law of bankruptcy “or” in-. 
'$olyency -àpplies; there i is ‘nothing. 'ta*pré- 
vent.a debtor paying: one creditor in "full 
and leaving. others: unpaid although the: 
result-may~ be that:the rest of his assets, 
"will be insufficient:.to~ "PONI: for payment. 
of the-rest of debts.” `. 

The appeal MS and is dismissed. vit 
costs. EE 

Ay Nv As: ; Ga WA dismis: ed, . 

(1) 102 Ind; Cas. 83854 O: W. N.:490; A; IR; tiit 
Ous h 194. 

92 Ind.. Cas. 265; 1 Lue. 83 E: 0: Ww N. 105; “A 
T E] 1926 Oudh 1&6: 29 O. C. 

(8) 32 Ind. Cas. 343;43.I. oes 3M. Li gd 1116; à 
L. W.207;20 0. W; Ni 393; .14. A; T5 J. 198; (1916) 1 
3M. W. N. 198; 18 M. L, T..203; 23 C. L.J; au oo 
L. R. 478; 430. 521(P, o . a ; 
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PRIVY COUNCIL, 
APPEAL FROM THE Patna Hice Covet. 
December 12, 1927, 

Present :—Lord Buckmaster, Lord Oarson, 
Lord Darling, Lord Warrington of Cly fe, 
and Sır Lancelot Sanderson. 
JEWAN LALDAGA AND 
ANOTHER —PLAINTIFFS—APPELLANTS 


! Versus 
NILMANI OHAUDHURI--DEFENDANT 
Evidence Act (I of 1872), s. 


— RESPONDENT. 
produced within 


159—Document not 

proper time, whether available for re- 

freshing memory of withess—Agreement for mort- 

gage—Suit for specific performance—Equitable relief— 

High. rate of interest—Interference by Court—Com- 

“pound interest, whether allowable in the absence of 
‘express agremeent. 

Hor purposes of s. 159, Evidence Act, 1872, it is 
mot requisite that the writing used to refresh the 
memóry of a witness should have been admitted in 
evidence. Accordingly, a document “not produced in 
Court within the proper time'and, in consequence, 
rejected as evidence tinder the provisions of O. XIII, 
T. 2, Oivil Procedure Code, 1908, may nevertheless 
be referred to by the party producing it or his 
"witness to refresh his memory if'the document 18 
‘otherwise within the purview of s. 159 of the Evi- 
dence Act. “The weight of the evidence, the ob- 
jection to the document upon the ground that its not 
having been produced at the proper time renders 
its authenticity the subject of suspicion, and all other 
grounds upon which a document 
impeached still remain open, but 


refusal to permit 
8 man to refresh his memory ‘by 


proper relevant 


contemporaneous documents might lead to a grave 


injustice." [p. 342, col. 2.] l 

Where, by an agreement for a mortgage, the 
.defendant agreed to grant a mortgage „of his im. 
moveable property for the true amount of his in- 
.debtedness to the plaintiff, the Privy Council held 
that the property being identified and the terms of 
the loan being fixed, the document constituted an 


agreement which equity would enforce, unless there ` 


were circumstances which the Court would consider 
sufficient to justify the unqualified refusal on the 
defendant's part to carry out its terms. The plaint- 
if having brought a suitto obtain this equitable 
relief, their Lordships held that there was a valid 
agreement charging the property with whatever sum 
was actually due to the plaintiff, together with 
“interest at the rate provided for in the agreement, 
‘and that à proper mortgage ought to be executed to 
carry out these terms.- |p. 343, col. 1.] ws 

Although- the agreed rate of interest. be high, it 
. Will not be disallowed by the Court unless there is 
evidence to show that in the circumstances the 
agreement as‘to interest is so unconscionable that 
effect ought not to be given toit. [ibid] ` 


"Rate of interest must vary "with the risk run", 


and in considering the question of risk the Court 


should. take into account, inter alia, the financial ` 


condition of the debtor and the rate of interest he 
has hitherto been paying: ` 

Held, under the circumstances, that interest at 
21 per cent. perannum on.a mortgage Security ‘was 
not-excessive, [ibid] / 


Compound interest, unless agreed to, cannot be 


allowed, [p 343, cols, 1 & 2.]- ; 
Appeal from a judgment of the 


23 


JEWAN Lal DAGA t, NILMANT 


can be successfully, . 


E 
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. Patna High Court, (Dass and Adami, JJ.) 


dated the 22nd May, 1925, reversing 4 
, decree of the Subordinate Judge, Dhanbaa, 
dated the 22nd December, 1922. 

The defendant, being. heavily involved 
in débts, entered into an _agreement 
with one Kedarnath Daga (who was the’ 
plaintiff in the action, and being since 


dead, was represented by the- appellants) 


onthe 21st of September, 1920, at Cal- 
cutta, agreeing to sell to him one-half 
share in certain collieries belonging to the 
defendant for Rs. 7,25,000. At-the timeof 
the said agreement the collieries were sub- 
ject to various ineumbrances amounting-to 
Es. 8,00,000. The agreement, therefore, 
provided that,’ simultaneously with the 
execution of the conveyance, the defend- 
ant should execute an indemnity bond 
covenanting to pay to the plaintiff with in- 
terest all sums which the. plaintiff might 
have to pay.to discharge the incumbrances, 
‘and also thata deed of partnership-should 
be executed providing for the working: of 
the said collieries. i» 
“ Onthe date of the agreement the plaint- 
iff paid to the defendant Rs. 3,00;000 
earnest money. Pending. the investigation 
of title. and completion of conveyance, the 
parties, in accordance with the'agre&ment, 
commenced working the collieries, and-the 
plaintif from time to’ time advanced 
Hs. 33,128-8 3 for the working-expenses of 
the collieries, and at the defendant's- ree 
quest also advanced to him further’ sums: 
amounting to Rs. 2,00,000. : 4 
On the investigation as to title; the same 
at first seemed defective. The plaintiff 
„was anxious to get security for his ada ` 
vances amounting to about Bs. 5,50,000, and 
‘the defendant expressed his willingness to 
execute a mortgage to secure these ad- 


vances. A draft of a mortgage bond was ; 
prepared. . ; ee NE, 
Subsequent investigation proved, that 


` the defendant had a good titlein’ the col- 
 lieries, and the plaintiff wanted the: sale- 
deed exécuied in aecordance:with the 


agreement of the: 21st September, 1920. 


Differences arose between” the” parties 
ab. to: whether. the plaintiff had. agreed to. 
take a. mortgage in -substitution.'ofshis 


. claim under.the agreement.of the: 21st Sep- 


tember, 1920, " 


.. Eventually. the plaintiff agreed. o .give 


up his-claim under. the: agreement if: the 
defendant executed the; mortgage within 
a reasonable time, Accordingly, à memos 


,938 . |. . — 3BWAN Lat, DAGA 
randum of agreement was drawn up and 
‘signed by the parties on the 5th of Febru- 


ary, 1921. As the construction of this 
document was one of the main points for 


determination, before the Privy Council, it. 


is set out below in full :— 


"I, Interest at 21 per cent. per annum. 

29. Principal. amount Rs. 5,50,000. 

3.. Any money over Rs. 5,50,000 and all 
interest to be paid on the day of the execu- 
tion of the mortgage. ' 

4, Costs of mortgage and in connection 
with the purchase due to B. N. Basu & 
Co,and Morgan & Co., to bepaid by Mr. 
Chowdhury. l 

.5. Hundisto be diawn for Rs. 5,50,000 by 
Mr. Chowdhury and to ‘be renewed from 
time to time to the extent of the principal 
for the time being outstanding, 
stamps on all hundis being paid by Kedar 
Nath Daga. 

6. Mr. Chowdhury to pay Mr. Daga 

^the sum of Rs, 8u0 on account of costs of 
establishment incurred by Mr. Daga. 
~ 7, The instalments of principal to ‘be 


paid for April, May and Jane, lyz1, to be ` 
Rs. 10,000 each instead of Rs. 20,000 each 


as mentioned in the mortgage. ' 

_, 8. Interest to be paid at 18 per cent. up 
to- the approvalof the draft mortgage and 
, thereafter at 21 percent. per annum." 


"Thereafter the draft of a mortgage deed 
‘wag duly prepared and approved of by 


“also approved of by the defendant's Solici- 


‘Solicitor the defendant's Solicitor sent the 
` defendant's cheque for Rs. 2,750 for the 
"Btainp,duty.for the mortgage deed and 
‘the engrossed document was duly stamp- 
“ed, Notwithstanding repeated’ demands 


"on behalf of the plaintiff, the defendant 


"did not execute the moftgage-deed. There- 
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document. The-main prayers in the plaint 
wer l | 
(a) For a declaration that a moiety share 
of the properties mentioned in schedule A | 
is charged for the sum of Rs. 5,50,0(0 with 
the interest, ab the agreed rates which the 
plaintiff had advanced on account of pur- 
cbase-money. ` l 

(b) Fora declaration that under the 
terms ofthe agreed mortgage, the whole of 


. 


the properties mentioned in schedules A and 


B are charged and mortgaged for the sum 
of Rs. 6,05,642-11-0 as per account given’ in 
schedule C. l 

(c) For an order that the defendant do 
specifically perform either the agreement 
dated the 21st September, 1920, and execute 
the conveyance in plaintiff's favour of his 
moiety share intne aforesaid collieries men- 
tioned in schedule À,and also executethein- ` 
demnity bond andithedeed of partnership, or 
that the defendant do specifically: perform. 


‘the agreement datedthe 5th February, 1921, 
‘and do execute the said engrossed deed 


of mortgage as the Court may ibe pleased 
to hold the one or the other or both speci- 
tically performable. | " 
(d). For an order that the defendant ` 
do.register and otherwise complete the 


.gaid: documents, that the Court will order 
execution, and, on défendant's: failure “to 
execute, register and complete the same, 
. the Court may be pleased toexecute-8nd | 
-register the documents on defendant's be- 
ARS Solicitors. of both parties ; the plaintiff : half | 
bad. the document engrossed, which was . ing tho defendant's indebtedness. to the 


“tors, At ‘the request of the plaintiff's ‘plaintiff to the sum of Re, 6,05,042- 11-0 


(e) That a decree.may be given. declar- 


out of which a decree may be given to 


` the plaintiff as against the defendant for 


immediate. payment for that amount as 


-the plaintiff may be found entitled to get 


from the defendant. 


(f) That.a declaration may be given 


- and a decree may be passed for such in- 


“fore, the plaintiff filed on the 12th of May, 
“1921, in the Court ofthe Subordinate Judge - 
of Dhanbad the present suit. i 


. The-plaint stated that according to.the 
aecounts therein set out the defendant owed : 
..£he-.plaintif on that date Rs. 6,05,642-11,' 
^ and that the defendant had failed to exe- : 
gute the mortgage and. to pay, the instal- 


mente of Rs. 10,000 each for, April and given awarding possession to the plaint- 
.: May, due.as set out in the memorandum ` iff of the properties mentioned in eche- 
» of agreement, dated the bth ofil'ebruary, dule A. 


. and in the unexecuted stamped engrossed (4) That euch other or further relief may 


terest asthe plaintiff may be found en- 
titled to get from the defendant. ee 
. (g) That such declarations ‘and dec- 
reesimay be passed for specific performance, 
and otherwise as the plaintiff may be found 
entitled to get under the circumstances of 
the caese. i i ; 
(h) That on “the default of the defendant 
to pay three instalments &,decree may be 
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bé granted as the plaintiff may be found 
entitled to, 4 

The claim for spacifc ;performanee of 
the contract of sale, dated the zlst Sep- 
tember, 1920, did not arise in the appeal 
before the Privy Council. . 

The Subordinate Judge framed the 
following, among other isaues:— 

^ (5) Is the agreement of the 5!h Febru-- 
ary, 1921, specifically enforceable ? 

(6)'Hàs the defendant failed to perform 

hi8 part of the agreement? Has there been 
any undue delay or laches on his part? Is 
the plaintiff debarred by his conduct from 
Claiming specific performance ofall or any of 
the agreements referred to in the plaint? 
^(Y) For what sum, ifany, is the defend- 
ant indebted to the plaintifi? Is the plaintiff 
entitled to claim interest, therefore, and. if 
so, at what rate? TERN 

. (8) Are the properties described in sche- 
dules A and B of the plaint or any of them 
charged: or mortgaged for the claims of the 
plaintiff or for any portion thereof? 

(9) To what relief, if any, is the plaintiff 
entitled? `. n Mr 

The Subordinate Judge's finding was 
that the défendant deliberately broke 
the contract and that he had absolutely. 
no reason for refusing to perform it. . On 
the question as to what relief the plaintiff 
ought toobtain, the Judge was of opinion 
that.specific performance of the agreement 
of mortgage in the terms as set out in the 
agreement had been rendered impossible 
because the monthly instalments therein get. 
out had never been paid. The engrossed. 
deed, however, provided that if the defend- 
ant failed to pay any of the said: monthly 
instalments of principal or interest, then, 
“notwithstanding -anything hereinbefore 
contained,” the mortgagee should at his 
option be at liberty to call in the moneys 
therein secured and should be ‘entitled to 
take possession of the coal, lands, and col- 
lieries. In the opinion of the Subordinate 
Judge the plaintiff was entitled in ‘the 
circumstances to “substantial relief and not 


merely to a money decree.” On the analogy | 


of the decision in the case of Yashvantrav 
Holkar v. Dadabhai Cursetji (1) the Court. 


thought that in ‘justice and equity the. 


plaintiff should be given the relief claimed . 


in terms of the approved engrossed deed, 
for otherwise fraud" and falsehood would be. 


encouraged, ~ 


. The trial Court’ decreed on the 22nd ` 


(1) 14 3, 343; 7 Ind, Daa, (x, &.) 095, 
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December, 1922, the. suit with costs as fol- 
lows, namely, it declared that the plaintiff 
was entitled.to the sum of Rs. 5,580,000 
with interestat 21 per (cent. from the lst of 
April, 1921, up to the date of full .satisfac- 


‘tion. It also ordered that the plaintiff should 


get forthwith possession of the properties 
as described in the seheduleto the engross- 
ed deed sand retain .possession of the same 
and work the collieries and pay the superior 


landlord's dues for rent and appropriate 


the balance towards the satisfaction of .the 
dues until they were fully satisfied. ^ - ~- 
^ The defendant appealed -against-the 
decree of the Subordinate Judge to. the 
High Court of Judicature at Patna. The 
learned Judges(Dass and Adami, JJ.) allows 
ed the defendant's appeal and dismissed: the 
suit. Dass, J..said in his judgment that 
"the terms of the mortgage bond are ashard 
and unconscionable as any that can. be 
imagined, and .undoubtedly shock. the 
conscience of. the Court,” and~ that the 
defendant resisted the suit mainly --on 
two grounds: (2). om the ground that 
his. liability could not.be ascertained’ ex- 
cept onanadjustment of accounts between 
the parties, and (ii) on the-ground that he 
in fact owed the plaintiff Rs.4,41,650 and not 
Rs. 5,50,000. Thelearned Judge (Mr. Justice 
Dass) also thought that the: Subordinate 
Judge should not have allowed the plaint- 
ifs witness. Bishun Das to refresh his 
memory by -referring to -entries in the 
account’ books às these account books had 
not been accepted in evidence on the ground 
that.they had. been{produced too late. Holde 
ing that Bishun Das should not have been 
allowed to refresh his memory by referring 
to the entries in the books of account, 
Dass, J., held that his evidence was valueless, 
. As the Privy Council approve of the pro- 
cedure adopted bythe trial Court in allow: 
ing the plaintiffs witness Bishun- Das to 
refresh his memory from the account books 
which were kept by him and which were 
under his supervision,. the order of the 
lsarned Subordinate Judge, dated the 6th 
November, 1922, is set out below in extenso, 
"Oertain account books as they were: pri- 
vate document&'of the plaintiff were-not re- 
ceived by the Court when produced’ yester- 
day as they were not filed at. the first hear- 
ing and as no good cause, in my opinion, 
was shown why they were not. reprodueed,. 
The plaintifi's prayer, for. re consideration- 
of thatorder of the, Court ‘is rejected, ihe. 
plaintifi's other prayer was that the witness. 


M 
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No. 3 (Bishun Das) in whose presence the 
entries in the, kacha-rokords were written 
and. who saw the payments, may be allowed 
‚to refresh his memory by looking into such 
books and thento deposetothefactof certain 
advances of money to the defendant; the law 
on the point.is that contained in s. 159 of 
the Evidence Act and also inr.18 sub-r.(2), 
O. VII, Civil Procedure Code. Rule 18, sub- 
r. (2, O. VII,, provides that a document 
which ought to -be produced in Court by the 
plaintiff when the plaint is presented; ete , 
ete,,and which isnot produced, ete. ete., shall 
not without.the leave of the Court be re- 
ceived im evidence.on his behalf at the 
hearing of the suit. The sub-r. (2) of that 
T. 18 does, however, provide that nothing'in 
this rule...applies to documents produced 
in eross.examination of the defendant's 
witnesses or in answerto any case set up 
‘by the defendant or handed to.a witness 
merely to refresh his memory. Section 159, 
para. 2, Evidence ‘Act, provides that “the 
witness may also refer to any such writing 
made by any other person and read by the 
witne&s within the time aforesaid (para. 1 of 
thatsection)if-when-he read it he knew itto 
be correct." ‘It appears to'me that the spirit 
of the law is that documents even though 
not receivedin. evidence or- inadmissible 
in evidence’ may be looked into by a wit- 
ness who wrote such documents or in whose 
presence such documents wére written and 
who read them, to refresh his memory. 
The learned Counsel, Mr, P. K, Sen, for the 
defendant has: urged that to allow the 


witness to look into the rejected books to 


enable him to refresh his, memory and to 
deposé about the entries, amounts to permit 
the plaintiff:to adduce secondary evidence 
of the.contents: In my opinion that con- 
tention though plausible is not correct ac- 
cording to the law, 
in support of that contention. The witness. 
is under examination, he says advances of 
different sums of money were made. to the 


defendant in his presence and he saw en-. 


tries of such sums made in the kacha 
rokord books,’ he does not. however, re- 


member whith specific sums wero’. advanc- 
ed on-which particular dates, In such cir-. 


cumstances; although the plaintiff. has not 
been allowed to put’ in the bcoks as in- 
dependent evidence, I think the law does. 
p the.witness to refresh his, memory 
. by looking into the entries. I do, therefore, 
all ow the witness to refresh his memory: by 
sooking into the kucha Tokords books,” 
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Commenting on the procedure'adopted 
by the learned Subordinate Judge, Dass, di, 
observed as follows:— 

“There remains the important question 


-as to the alleged advance of Rs, 1,20,000 


between 12th October; and ‘the 2nd; 
November, 1920. Now.the plaintiff did 
not produce his books of account at the: 


first hearing of the suit or indeed at any 


time until Bishun: Das came to the. wit-; 
ness-box. Bishun. Das was examined; on 
behalf of the plaintiff on the 5th Novem-. 
ber, 1922. On that date, as the order-sheet. 
of the learned Subordinate Judge shows. 
‘claintiff filed some, rokors and khatas- 
as per list with a petition stating cause for: 
filing at this late stage. The learned 
Vakil for the plaintiff.. tendered these. 
documents in evidence; but.the learned: 


Subordinate Judge very properly reject-. 


edithem. The grounds for rejecting the 

documents are stated by the learned; 
Subordinate Judgein, these words: ‘Here. 
the learned Vakil for the. plaintiff wants: 
to produce.some account books, on. whieh 

the plaintiff relies and which he produces; 
only tc-day. and as, in my opinion, no góod 

cause-has been shown for their produc- 
tion at this late stage, i refuse. to accept; 

the documents. 'The.learned -OQounsel for 

the defendant most strongly objected to the: 
documents being taken in at this: 
stage. These.are private documents and. I: 
do not think it will be legal and just. to 

admit such documents now.” The rules as: 
to the production of: documents are stated 

in O. XIII of the Civil Procedure Code: 
Rule 1 compels the parties to produce, at. 
the.first hearing ofthe suit, all the docu-- 
mentary evidence of every description in. 
their possession or power, on which they in-- 
tend to rely. Now it is obvious that the first. 
hearing of the suit does not mean. the: day: 
on which the. case is opened on behalf: of. 
the plaintiff and witnesses examined. It 

means the first.day when the parties appear. . 
in Court after the written statement is filed. . 
Now itis obvious: that the. rule has been. 
enacted to preventfraud by the late produc: 

tion of suspicious documents; and where’. 
the dccuments are private documents of the” 
parties there isno reason why the rule should: 
be relaxed unless, as r. 2 provides, ‘good cause. 
is shown tothe satisfaction ofthe Courtfor’ 
the non. production thereof.’ In. my opinion’ 
the Legislature has expressed so strongly: 
against documents. being received at’ a. 


late stage that, alfbough it, has. given a 
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discretion to the Court to receive such 
‘documents if filed at a late stage, it has 
‘limited the discretion of “the Gourt by 
‘providing that the document ‘should not be 
Teoeived unless good cause‘is shown to the 


‘satisfaction of the ‘Courtfor the non-pro-- 


“duction thereof; and it compels the Court 
receiving any ‘such evidence to record the 
-Yedsons fórso doing.. In other words, the 
‘Lagislature has expréssed a strong view 
‘that there is suspicion inherent in the late 
‘production of documents. | 

“The learned Subordinate 
-Bidered the matter whether there ‘was ~ any 
‘ground to.receive the ascount books 
tendered on behslfof the plaintiff; and, 
in my opinion, he exercised a wise discre- 
"tion in rejecting these documents, 

"But having rejected those documents, 
‘the learned Subordinate Judge ‘allowed 
‘Bishun Das to refrésh his memory ‘by 
‘referring to the entries in the account 
‘books, and to give his evidence ‘as to the 


‘advances made by referring to those entries.. 


amy: opinion the course adopted'by the 
Yea-ned Subordinate Judge cannot be 
justified. The question involved in the 
‘decision of the learned Subordinate Judge 
‘to allow Babu Bishun Das to refresh his 
memory by referring to the “entries in the 
account booksis one of prudence and not 
‘one of law; and, in iy opinion, it is wrong 
‘exercise of discretion to “allow ‘a witness to 
give his evidenos by reference to a dogu- 
ment when - there are ‘any circumstances 
casting suspicion upon the ‘document. 
Now as I have shown; and as O. XIII of the 
Code of Oivil Procedure ‘establishes beyond 
doubt, the Legislature has certainly exprés- 
sed'the view that the late 'production of a 
document in itself amounts to a circum- 
stance casting suspicion on the document. 

. “Now the learned Subordinate Judge has 
already rejected these account, books on the 
ground, as I suggest, that their late pro- 
duction was suspicious. What justification 
then .was there in allowing ’Bislun “Das to 
refresh his memory by referring to .the 
suspicious entries in these account ; books? 
Now-the ‘vice of the: procedure ‘adopted by 
the Subordinate Judge is this, that he has 
attached the same value to the evidence 
of Bishun Das which he would have attach- 
ed to the entriesif they -had been proved 
in the usual course. The. Subordinate 


Judge refers to a stray passage in the. 


evidence ofthe defendant to the effect that 


he has no ground to suspect the -plaintiff's 


Judge con- 


 -pieious, aud that 


that Bishun Das:should not ‘have been 
allowed to refresh his memory by reférring 
to the ; books of .account’ which had been 
rejected by the Subordinate Judge on the 
_ground,as I suggest, that-they were sus- 
: ; the evidenóàe of Bishun 
Das is valusless on the point."  . 
,; [he plaintiff appealed to His Majesty in 
Council from . the judgment of the High 
Court, — : ^us 1 
. Mr. Wallach, for -the- Appéllant.—The 
terms of the ‘mortgage-bond are not hard 
-and unconscionable, 
_ The High Court should have passed a 
“decree ‘for specific performance, of the 
"mortgage on account of the defendant's 
indebtedness to the plaintiff, .The trial 
“Oourt was justified in allowing the plaint- 
ifs witness Bishun Das to, refresh-his 
memory by referring to the account boos 
which Were kept. by. him aad which were 
"under his supervision, | J 


- JUDGMENT.. 

, Lord Buckmaster.—Taeir Lordships 
have not had the advantage of hearing Ooun- 
sel for the respondent on this-appaal, but 
they have carefully considered the relevant 
documents, the evidence, andthe-judgments 
‘both of the Subordinate Judge of Dhanbad 
and those delivered in the High Oourt of 
Judicature at Patna, and "they. think that 
the appellants are entitled to certain relie? 
refused ‘by :the High ,Oourt, The ‘only 
question now raised relates to the.agree- 
mènt for a . mortgage dated 5th. February 
1931, and made between Kedarnath Dag. 
represented by the, appellants,. and the 
respondent. It is, therefore, unnecessary to 
consider the previous complicated ' trans- 
actions between the parties, The- pleadings 
do not dispute that the purpose of this 
agreement.was to arrange the terms upon 
which the respondent. was to grant a mort- 
‘gage of property, which had formerly been 


) 
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the subject of an agreement for sale and 
‘partnership:. between: the parties. This is 
indeed made plain by the document which 
refers to the -proposed purchase, and the 


-letters which precede it. Following on- 


|; tbe. agreement a draft mortgage was 
-in fact prepared purporting to carry out 
its terms, was approved by Solicitors on 
"behalf of the respondent, and the mortgage 
: itself was.actually engrossed and the stamp 
paid for by the respondent. 
. The- property being identified and the 
; terms of the loan being fixed, the document 
oftheb5th February constitutes an agreement 
. which equity would enforce, unless there 
were Circumstances which the Court would 
¿consider sufficient to justify the unqualified 
. refusal on the defendant's part to carry out 
_its terms. -To obtain this equitable relief, 
together with otherclaims since abandoned, 
: the plaintiff, represented by the appellants, 
instituted .these proceedings, and the 
defences put forward upon the only point 
now material are in substance two: The 
first, that an adjustment of account between 
"tlie parties in respect of certain accommoda- 
tion hundis, signed by thedefendant,for the 
plaintiff's use was contemplated, and that 
. the mortgage was conditional on this being 
.done; and secondly, that the terms of.the 
, agreement. are unconscionable, oppressive, 
-and substantially unfair. ‘That accounts 
“were open between the parties may, in their 
. Lordships’ opinion, be accepted: the refer- 
ence on the. document itself which provides 
that money, over five and & half lacs of 


rupees, is to be paid on the execution of the : 


mortgage itself suggests that the amount of 
„indebtedness of the defendant was not 
finally fixed. -The Subordinate Judge 
‘thought that five and a half lacs were in 
fact due, and he found this issue in favour 


of the plaintiff—the High Court have found. 


that. the actual amount due was-four lacs 
‘forty-one thousand six hundred and fifty 
rupees, and while declining to give the 
‘plaintiff any security for this sum, offered 
him a personal judgment for the amount if 
he would ‘amend‘his pleadings by making-a 
definite claim ‘for this relief. This he 
declined -to do,; and hence the present 
appeal. Their Lordships have not been 
in: a position tø. decide the question of 
the true indebtedness between the parties, 
the materials .are not before them’ for 
ihe purpose; for it ‘is plain ` that to' a 
large .extent the. evidence would depend 
upon: ‘examination ofthe books ~ of the 
re ae a ee er Mo e a 
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various parties and the determination of 
whether the bookg themselves were trust- 
worthy documenta. There appears to have 
been the usual regrettable omission. on 
the part of both parties to produee these. 
books within tbe proper time, and in 
consequence the learned Subordinate Judge 
regarded with great suspicion the books the 
defendant produced, and he refused to 
allow the plaintiff's books to be put into 
evidence though he permitted him to 
refresh his memory by reference to their 
entries. This procedure has been most 
adversely commented: on by the High Court, 
who regard the permission of the learned 
‘Judge asa wrong exercise of discretion. 
Their Lordships, however, think that the 
learned Subordinate Judge was right in the 
view he took, and s. 159 ofthe Evidence 
Act of 1872 is specific upon the point. The 
weight of thé evidence, the objection to the 
‘documént "upon the ground that its not 
having been produced at the proper time 
renders its authenticity the subject of 
suspicion, and all other grounds upon which 
& document ean be successfully impeached 
still remain open, but. refusal to permit a 
man to refresh his memory by proper 
relevant contemporaneous documents might 
lead to a grave injustice. The High Court 
‘state that, inthe circumstances, theevidence 
of the plaintiff was valueless, and they accept 
the defendant’s view that the lesser amount 
only was due at the date of agreement, 
This controversy, as already stated, their 
Lordships are not ina position todecide, nor 
does itnow become relevant, sincethe appel- 
lants are prepared to acceptthe lower figure; 
though asserting that the higher one.is 
correct. The real question, họwever, was 
not s> much the decision as between the 


, two money claims but the determination of 


the issue correctly stated by the Subordinate 
Judge in the issues settled on the 24th 
August, 1921: “Arethe properties described 
in schedules A and B of the plaint orany 
of them charged or mortgaged for the 
claims of the plaintiff or any portion there- 
of?” and had thedefendant before this asked 
for determination of the, real amount dué 


t 


and submitted to the execution ofa mort- | 


gage for that sum, the litigation. would 
have been ended except as to the question 
of amount. | The High Court have, however, 


apparently régarded the question of amount - 


às thé determining factor of the whole dist 
pute, and held that ‘the claim. for the larger 
gum was .a gross and deliberate fraud, and; 
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au attempt to fasten onthe defendant a 
liability only due by regarding as given 
for value accommodation Aundis to the 
extent of l lakh 20 thousand rupee. . 

It is to be noted that no such defence 
was raised by the defendant. He disputes 
liability for the lesser sums, alleges, that 
the parties were not ad idem, and relies on 
the other grounds already mentioned, but 
he nowhere charges fraud; and it would 
indeed “be diffieult to establish sseing that 
the defendant was independently represent- 
.ed by Solicitors throughout the whole 
transaction. The agreement as to interest 
is certainly high, but there appears no trace 
whatever of the defendant protesting 
against if, no issue is specifically directed 
to the point, nor is there any evidence to 
show that in the circumstances it was 
so unconscionable that effect ought not to 
be given to the agreement for payment. 
.Rate of interest must vary with the risk 
run, of which there is nosufficient evidence, 
though the defendant himself says in 
examination-in-chlef :— 

"During the last 4 or 5 years I had to pay 
Ei. 3 lakhs to Rs. 4 lakhs on account of 
interest. I have to pay at high rate of 
interest, 7. e at 18 to 24 per cent. per 
annum since September, 1920. The extent 
. of my debt was Rs. 17 lakhs or 18 lakhs, 
My debt in September, 1918 or 1919, was 
Rs. 8 lakhs or 10 lakhs when I used to 
pay interest at Rs. 9 or Rs 1U per 
cent. per annum. Since September, 1920, 


I have to pay interest at 18 to 24 per 


cent. per annum to the kundi wallas 
(who lend money on taking ihundis)"; 
and in these circumstances their Lordships 
find themselve unable tosay that the agreed 
rate was of such a character that they ought 
‘not to give effect to the agreement. It is 
true that in the defendaat's evidencs he 
“objects to compound interest, but.he says 
in plain terms that the. rate of interest of 
the mortgage of which the memurandum 
was made on the 5th February was settled 
.8t 2l per cent. per annum. [Ia these cir- 
. cumstances their Lordships think that 
"there was a valid agreement charging the 


property with whatever sum was actually | 


, due, together with interest as the agreement 
, provides, and that a proper mortgage ought 
to be executed to carry out these terms. 
The terms of that mortgage should 
be settled under the direction of the 
Subordinate Judge, but compound interest 
“ought certainly not to be included, for it 
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‘nob necessary: 


Jis 


was never agreed. Thay have only to add 
that the fact that the draft mortgaze 
attempted to go beyond the terms of the 
agreement in this respect might be a good 
reason why that particular mortgage should 
not ba executed, but it does not destroy tha 


plaintiffs’ claim under the agreement, for. 


nowhere was the binding effect of tha 


Agreement male conditional on fixing the 
amount of the debt, so that it would be 
"wholly inoperative, unless this was first 


done, and, indsed, tha defendant himself 


Bays: “Nothing was.settled.as to when there 


would be adjustment of account." It 
was, in effect, an (agreement sto give a 
mortgage for the trus amount of the 
indebtedness, whatevar this might be: 
nor does the fact that the action was 
begun before the account was. settled 
deprive the plaintiff of all right to relief, 
The true relief to which the plaintiff was 
entitled was (a) an account of the amount 
due, (b) the execution of a proper mortgage 
to secure this sum. (a) has now become 
immaterial, but their Lordships can find 
no sufficient ground for depriving the 
appellants of relief (b), and as the litigation 
has been in substance for the protaction of 
the plaiatiff's security they think the proper 
order as to costs is.that the plaintiff's and 
the appellants' costs should be added to the - 
security, and they will humbly advise Hig 
Majesty accordingly, b 
E J. R 


Solicitor for ths Appellants —Mr, Hi $, 
L, Polak, e La" 


Appeal allowed, 


Note. —l. This decision settles an important point 
of prastice waich often arises ià the subordinate 
Courts as to the legitimate use to be made of docu- 
mants which are not, for some reason or other, 
admissible in evidenes. For instance, s.49 of the 
Indian Registration Act, 1908, and a: 35 of the Indian 
Stamp Act, 1339, lay down that certain documents 
shall not bə admitted in evidence ‘unless they -have 
besn duly registered or stamped, and yet it has 
bsen held that such documents may bs handed toa 
witness to refresh his memory: see 8 Ind. Cas. 233 
1911 Per Sir 


Birchall v. Bullouyh, (1896) 1 Q. B 325; 65° Q. 
T. 27; 44 W. R. 300; Woodroffe ghd 
Ameer Alis Evidence Act, 5th Edition, page 899. 

2. It may be remarked that the document;of 5th 
February was not registered, but as it was merely 
an agreement to graata qnortgage, registration was 

“see S. l/, sub-s.-(2) (v), Indian 
Registration Act, 1903, and 49 Ind. Oas.2)1; 41 M. 


959: 8 L, W. 438; 35 M. L.J. 489; 24 M. D. T. 315. 


(1918) M. W. N. 811. E s 
3. There is soms conflict of judicial opinion on 


‘the question whether the .Qourt will decree specific 


- at 


Jf 


” 
aw he 


att 


performance of a contract to take a loan of money 


on mortgage: see the authorities discussed in 49 Ind. 
Cas. 291; 41 M. 959; 8 L. W. 438: 35. M 


BUNMORU V, DISU RAPHAEL, 


the Privy Council, now reported, the object of the 
suit was not to compel the defendant to accept the 
loan, but to obtain the security for the money 
already advanced by the plaintiff, and that security 

aving beea promised by the document of 5th 
February, the defendant was held bound to fulfil it, 
and the decree which thein Lordships passed in the 
plaintiffs favour was in effect for Specific perform- 
ance of the agreement for the mortgage: see Ghosh 
on Mortgage, 4th Edition, page 70and Lord 
Laws of England, Vol. 21, page 75.—[K. J. R.J} 


.. PRIVY COUNCIL. 
APPEAL FROM THE SUPREME COURT oF 
'" . .NIGEZIA. 

June 27, 1927. 
Present;-—Viscount Haldane, Lord 
Atkinson, Lord Blanesburgh and 

Lord Warrington.of Oly ffe, 
SUNMONU--DEFENDANT—APPELLANT 


, "E versus i 
DISU RAPHAEL, 81NOE DECEASED (NOW | 
REPRESENTED BY AWANOTU)— 
n PLAINTIFF— RESPONDENT. 
Adverse possession—Joint family—Exclusive pos- 
‘session by one, member— Possession 
‘of family—Acquisition of 


title under Statute of 
Limitation. 


Where under the substantive law governing the ` 


parties, there is no individual ownership in Jand, the 
title to.which is vested in the family,and the head 
of the family for the time being is a quasi-trustee 
for, the-members thereof, no title to the land can be 
acquired under the. Statute of Limitation by mere 
length of possession. The party in . possession (that 
ig, the head of the family) is, in contemplation of 
law, holding for and on behalf of the family, and 
not on his own sole account. On his death, if one 
of his sons gets into possession, he too must ‘be 
deemed to have got in consistently with a rightful 
title, that is to say, on behalfof his brothers and 


_ sisters and the.family generally. Exclusive posses- ; 


sion by. him does not, therefore, confer on him a 
title under the Statute of Limitation. [p. 345, col. 2.] 


_ Appeal from the Supreme Court of © 
Nigeria. "e | 

i..,, JUDGMENT. , 
,Viscount Haldane.—The appeal 


before their Lordships comes from the 

‘Supreme Court of Nigeria, and that Court 

. affirmed a judgment of Mr. Justice Pen- 

-Rington, sitting as Judge of the Divisional 
ouri, 


4 


. L. J. 489; 24. 
M, L. T. 315; (1918) M. W. N.811. In the case before 


Halsbury's 


for and on behalf- 


‘has been called in native cases 
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The appeal is that of the defendant, 
and the defendant gzppeals on the ‘ground 
that he was entitled to enforce his right 
to the property in question. The originel 
respondent is dead and he is represented 
by Awanotu, a daughter, but she has not 
appeared on -this'appeal, whether from 
want of morey or otherwise is not import- 
‘ant. Anyhow those were the. partiés. | 

The claim was to land in Victoria Road 
at Lagos, and the claim was that of the 


‘plaintiff, who is called Disu Raphael, now 


deceased. Disu -Raphael said that this 
“was property which belonged to the family, 
and he claimed a ‘declaration that the 
property was the property of Sule Raphael, 


- deceased, his father, and he claimed it for 


himself and for the rest of the family of 
Sule Raphael. The defendant; Sunmonu, 
wasa half-brother of Disu Raphael. They 
were both sons ‘of Sule Raphael but by 
different mothers. -It was claimed at one 
time that Sule Raphael had made a 
Christian marriage in Brazil with a 


‘Christian woman, and that ‘consequently, 


according to the Jaw of Nigeria, his pro- 


-perty went according to English Law, so 


that his eldest son, Disu Raphael, would 
have been exclusively  entitléd. This, 


“however, was not urged ab the Bar, and 


‘could not have been successfully urged’ 
because both Courts concurred in finding 


that the Christian marriage was not estab- 


lished. There was, therefore, a native 
marriage, and, according to the native law 
the property which descended, that is the 
estate, went for the benefit of the family. 
It is very important to have clearly in 
mind what the native law relating to the 
land in Lagos really is. It is the more 
important because there have been various 
misconceptions of that law in decisions 
from time to time, some of which have 
been cited in this case, but they were. 
finally laid to rest by the decision in 
Amodu Tijani v. Secretary of Southern 
Provinces Nigeria (1) a decision of this 
Board. At page 404* in the judgment of 
the Board the title to native lands is . 
explained. It is stated that it is the 
characteristic of the native title that what 
where 
similar questions arise, the radical title of 
the Orown applies, and the right of the 
native is a usufructuary right, and itisa 
usufructuary right which extends prima 
. (1) (1921) 2A. C. 399; 90 L. J. P. C. 936. 7 
“Page of (1921) 2 A, O.—[Ed.] | 
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ships are awara that it is possible by 
apecial conveyancing to confer title on 
individuals in West .Africa, but it is a 
practica. which is not to be presumed 
to have been applied, and the presumption 
is strongly against it, Prima facie the title 
is the usufructuary title of the family, 
and whoever may bein possession of the 
legal title holds with it that qualification. 
The matter is very well stated in the 
report made by Chief Justice Rayner on 
Land Tenure in West Africa. It is a 
report ‘made in 1898, and the passage to 
which -reference.is made is adopted: by 
the Privy Council in the case of Amodu 
Tijani v. Secretary of Southern. Nigeria 
(1) which is called the White Cap case. 
Chief Justice Rayner says :— 

“The next fact which it is important to 
ear in mind in order to understand the 
native land law is that the notion of in- 
dividual ownership.is quite foreign to 
‘native ideas. Land belongs to the communi- 
‘ty, the village.or the family, never to the 
individual. All the members of the com- 
‘munity, village or family- have an equal 
right to the land, but in every case the 
‘Chief-or Headman of the community 
‘or village, or -head of ‘the family; has 
charge of the land, and in loose mode of 
speech -is:sometimes called theowner. He 
is to some extent in the position of a trustee, 
‘and as such holds the land for the use of 
the community or family. He has control 
of it, and any member who wants a.piece’ 
‘of it to cultivate or build a house upon, 
-goes to him for it. But the land so given 
still remains the property of the community 
or family." 2 


Their Lordships are aware that that was 
said of the title of the White Cap Chiefs. 
Their title was the question in that case, 
but the principle applies generally. 


Sunmonu was sued in the way stated 
by Disu Raphael, and he pleadéd. posses- 
sion, the Statute of Limitations, and 
alsoa purchase and the grant of the primary 


title to it. The history of the primary title ' 


-is this: Before 1895, when Sule Raphael died, 
be had bought the land from Agebodeh, 
who hada Crown grant of it dated. 1866, 
that is, he had a Crown certificate; he had 
no conveyance. It does not appear to 
have been usual in those days for the 
- Crown to make grants; they granted a certi- 
ficate of title, That was acquired by Sule 


facie to the whole family. Their ,Lord- 


845 


Raphael from. Agebodeh*, and he took over 
the Orown document at the death of Sule 
Raphael Sunmonu and other members of 
the family were in possession, Shortly 
afterwards the others departed, leaving 
Sunmonu in sole possession. In 1905 Sun- 
monu went and got a fresh primary title for . 
himself. He surrendered the old. one and 
got a new document comprising the land in 


` 


question and additional land. 


. Now various things were, set up. Sun- 
monu said he had purchaséd from "hia 
mother, the widow of Sule Raphael; but the 
Courts below agreed -in pointing out that 
the lady could have no right to sell, and 
that, more than that, the Land Officer of the 
Orown, the Commissioner, would have had 
no power to. grant a new title which varied 
or superseded the old-one, “and the new 
grant must, therefore, be regarded:as made 
to Sunmonu. on behalf of thefamily, and 
they also said that there was no evidence of 
acquiescenee.in .exclusive occupation by: 
Sunmonu to the exclusion of the other mem- 
bers of the family. The usufruct remained 
right through, whether they exercised it or 
whether they did not, andit was quite usual 
for somebody to be in possession astrustee 
for his family, and, therefore, His occupation 
was in contemplation of their right. 

The Courts agreed in ‘finding: the -facts 
as stated, and what they say ‘is-well ex- 
pressed in the concluding- paragraph of-the 
judgment of Chief-Justice Vander Meulen. 
The result is that Sunmonu mustbe taken 


to have got inconsistently with ‘a nativa 
‘title and to have got in on behalf, of his 


brother | 


and sisters and he family 
generally. "ted 


- - 
-e 


In that state of things no Statute of 


` 1 


Limitations could render any ‘assistance to 


the appellant; thére is no. evidence about 
acquiescence, and the result is-that their 
Lordships do not feel themselves able to 


‘disturb the judgments of the Court' below, 


which are unanimous PME 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal ‘should. 
be dismissed. As the respondent has: not 


*There appears to be an error-in punctuation here. 
The passage should read thus: “That was acquired 
by Sule Raphael from Agebodeh, and he took over 
the Crown document. Atthe death of Sule Raphael 
Sunmonu and other members of the family were in 
possession .—[K- J.R.] - = 


\ 
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appeared there will be no order as to coste, 
K JR. Appeal dismissed. 
Solicitors Jor -the Appellant:—Messrs, 
Lawrence, Jones & Co 


Note—This decision follows the principle re- 
cognized in’ such cases as Corea v. Appuhamy, (1912) 
A.C 930; 81 L. J. P. C. 151; 105 L. T. 836 (an appeal 
' from Ceylon) and 47 Ind. Cas. 626; 58 P. W. R. 1918; 
(4 D. R. 1:18; 24 M. L. T. 389; 28 0. L. J. 437; 20 
Bom. L. R. 1064; (1919) M. W. N. 1; 9 L. W. 123; 1 U. 
P. L. R. (P. C.) 8 (P. €) (Hardit. Singh v. Gurmukh 
Singh, an appeal from the l'unjab Chief Court), 
namely, that "possession is never considered . ad- 
verse if it can be referred to a lawful title."— 
[K. J. R.] 


A 
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PRIVY COUNCIL. | 

APPEAL FROM THE SUPREME COU£T OF 

TRINIDAD AND TOBAGO, -n  ; 
. July 21,1927. . 1 

Present :—Viscount Haldane,- Lord 

Atkinson, Lord Blanesburgh;'Eord 
Darling and Lord Warrington of Clyffe. 

Tag ROYAL BANK or CANADA— 

PLAINTIFF—APPELLANT l 

versus 5 
JOSEPH SALVATORI—DEFPF£NDANT— 

RESPONDANT. | 

Construction of instruments—Principles. 
The principles on which the Courts of Law actin 
construing aninstrument in writing (and an Act of 
the Legislature is such an instrument), specially 
where its language: is ambiguous, are these : In all 
cases the object is to see what is the intention express- 
ed by the words‘used. But from the imperfection 
of language, it is impossible to know what that 
intention is without inquiring farther, and seeing 
what the circumstances were with reference to which 


he words were used. l 
: Observations of Lord Blackburn in Wear River 


Commissioners v. Adamson (1), relied on. i 
Appeal from the judgment of the Supreme 
Court of Trinidad and Tobago, dated the 
91th February, 1926, dismissing with costs 
“en action brought by the appellants against 
the respondent upon a guarantee. signed 
by the latter and dated the 23rd "March, 
1921.: By an order of the Supreme. Court, 
dated the 21st June, 1926, final leave to 
appeal to His Majesty in Council was grant- 
.ed to the appellants. z ; 
|» JUDGMENT... 
Lord Atkinson.— [For the purposes 
ofthis report, orly the following extracts 
' are material:—] . 
The instrument cf guarantee 1s, with the 
‘exception of the last clause ọf it, a printed 


ROYAL BANK G-N4DA t. 4. BEL H BALVATORI, 


, 
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document, Before dealing with the con- 
struction of its language, it is necessary to. 
consider the condition of things out of 
which it sprung, and the objects apparent-. 
ly designed by the parties t» it to be 
effected by it. Itis only necessary to set 
out at length the firat-and list clauses of 
this deed of. guarantee, ‘hey were as 
follows :— < 

Their Lordships do not think that the 
language of this deed is so ambiguous as 
the appellants contend that it is, but if it be 
so, then they think that the key to its 
construction is that laid down by Lord 
Blackburn, Wear River Commissioners v, 
Adamson (1). Inthe report he expressed 
himself thus:— a 

“though no doubt the principles of con- 
struction of Statutes laid down by this House 
in the present case must have an important 
effect on those who have to construe that 
or any other enactment. My Lords, it is 
of great importance that those principles 
should be ascertained; and I shall, there- 
fore, state, as precisely as I can, what I 
understand from the decided-cases to be 
the principles on which the Courts of 
Law act in  construing instruments in 
writing; and a Statute isan instrument in 
writing. In all cases the object .is to fee 
what is the intention expressed by. the 
words used. Bat, from tae imperfection 
of language, it is impossible to know what 
that intention is without inquiring farther, 
and seeing what the circumstances were 
a reference to whien the words were 
used...." 


Adopting that rule of construction, it is 
impossible, in their Lordships’ view, having 
regard to the circumstances out of which 
the deed of guarantee arose, and in refer- 
ence to which its language was used, to 
suppose that what was intended was that 
these broken and insolvent traders, the firm, 
should getno help from the Baik key: nd 
leaving their account open, merely continu- 
ing to carry the liability, as Connell 
phrases it. The learned Judge, Mr, Justice 
Adrian Clark, said that the words "continu- 
ing to deal with Antoni Brothers in the 
way of its businees asa Bank must involve 
some bana fide fresh transaction between 
the parties," Their Lordships concur-with 
him inthis view. "They think it is impos- 
Bible to confine these words to merely keep- 
ing the account of this firm open, that is, 


(1) (4878) 2 A. 0.743; 47 L. J. Q.B. 193; 37 D. T, 
543; 26 W.R. 21... 


"S ~ paccm 


— 
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merely receiving payment from any one 
who chooses to pay in money to the Bank to 
the firm'scredit...."  ' 
OE.QJ-eRDQ€ Appeal dismissed. 
. Solicitors for the Appellant:—Messrs, 
Ashurst, Morris, Crisp & Co. a 
Solicitors for the Respondent:~—Messrs. 


. 


Slaughter & May. 


‘2.8 PRIVY COUNCIL. 
APPEAL FROM THE Hrica Court or AUSTRALIA. 
July 4, 1927. . 
Present:—Viscount Haldane, Viscount 
Sumner, Lord Shaw, Lord Darling and 
Lord Warrington of Clyffe . 
GEORGE RICHARDS LAFFER— 
DBFENDANT—A PPELLANT 
versus 
FRANCIS ARNOLD GILLEN-—PLAINTIFE 
— RESPONDENT. d - 
Contracts —Construction of agreements— Principles. 


- MANOHRB ANEGE AKUH V, MANCHO KOJO ABABIO LV, 


- 
ts 


.? 


Where the question at issue is entirely one of 


construction of a particular agreement, it can only be : 


properly answered after a consideration of all the 
surrounding circumstances, the position of the parties 
to the agreement, its subject-matter, and the apparent 


purpose and object thereof, and, in particular, of the . 


provisions to be construed. 
P Appeal from the High Oourt of Austra- 
18. = T 

The respondent, as plaintiff, instituted 
the present action against the appellant, as 


defendant, claiming damages: "The aoction- 


was tried by Poole, J., who by his judgment 
dated the 17th April, 1924, decided in favour. 
of the respondent. 

On appeal to the Full- Court this 


, 


judgment was reversed by Murray C.J. ’ 


and Angus Parsons and Napier, JJ., who 
by their judgment dated the 12th August, 
1924, allowed the appellant's appeal and 


ordered the respondent to pay the costs of : 


the action. 


The respondent appealed to: the High : 


Court of Australia, who, on the17th Decem- 


ber, 1925, by a majority (Higgins, J., dissent- . 


ing), allowed the appeal and restored the 
judgment of Poole, J. 


The present appeal was brought by spe- . 


cial leave of His Majesty in Council. 


JUDGMENT. .. 
Warrington of Clyffe.—[The ques- 
tion turned upon the construction of an 


1 
4 
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agreement purporting to be made between 
the Minister of Repatriation of and for the 
State of South Australia contracting for 


and on behalf of His Majesty the King, 


thereinafter called the vendor, of the one 
part and the respondent, thereinafter called 
the purchaser, of the other part. For the 
purposes of this report; only the following 
extract from the judgment is material:—] - 

“The question is entirely one of construc- 
tion, and in common with all such questions 
can only be properly answered after a con- 
sideration of all the surrounding circum- 
stances, the position of the parties to the 
agreement, its subject-matter, and the 


apparent purpose and object thereof, and 


in particular of the provisions to be con- 
strued,”’ 


hd A Appeal allowed. 


Solicitors for the Appellant:— Messrs, Sut- 


~ ton, Ommanney & Oliver. 


Solicitors for the Respondent; —Mesers.. 
Syrett & Sons. 


PRIVY COUNCIL. 
.APPEAL FROM THE SUPREME COURT OF THE 
Gornp Coast COLONY.- - 
June 1^, 1927. 
Present:—Viscount Haldane. Lord Shaw 
. ‘and Lord Warrington of Clyffe. 
MANCHE ANEGE AKUE—APPELLANT 


versus 
MANCHO KOJO ABABIO IV— 

: RESPONDENT. 

Land Acquisition Act (I of 1894)—Rival claims to 
compensation—Burden of proof of title—Presump- 
tion in favour of person in possession. ; 

Where land is compulsorily acquired by the 
Government for public purposes, and rival claims are 
made in respect of the compensation awarded for 
such land, the prima facie title to the money is with 
the party who was in sole and exclusive possession 
of the land at the time of its acquisition by the 
Government, and the onus is on the party claiming 


that he hasa better or superior title to such money to 


prove such title. | 
Appeal from the Supreme Court of the 
Gold Coast Colony. " 


9 
JUDGMENT. 
Lord: Warrington of Clyffe.—The 


. subject-matter ‘of the litigation ,in: which 


` w 


the present appeal arises is. a sum of 
money representing the. purchase money. 


-— 
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aid by the ` ‘Government of the Oolony 
ps or certain lands takèn by them for public 
purposes under statutory powers. 

Rival claims were made to this money. 

The appellant, the Manche or Chief of 
Sempe, claiming on behalf of communities 
kuown.as'Semps and Akuniaji, asserts 
that those communities are entitled 'to 
share in the fund. The.respondent, the 
Manche of James Town. and also ‘the 
Manche of Alata assérts, that he, às Manche 
of Alata, is solely entitled to the ‘find on 
behalf-of that’ community. 
. On the ‘24th July, 1918, the Divisional 
Court, consisting-of the Ohief J ustice, Sir 
Phillip Crampton . Smyly  réjeeted ‘the 
claim of the appellant ‘and gave judgment 
in favour of the respondent. On the 16th 
May, 1924, this judgment was unanimously 
affirmed by the Full Court, composed of 
Michelin, J., and acting Judges Gardiner 
Smith and Aitken. Leave to appeal frora 
this judgment to “His Majesty in. Council 
was obtained on the 18th August, 1924. 

The town of Accra consists of three 
divisions, of which one is James Town. 
Fach division has a Manche, or Ohief, who 
is himself subordinate to a superior Chief 
called the Ga Manche. The respoudent is 
the Manche of James Town. | 

James Town is divided into three quar- 
ters, known as Sempe, Akumaji and Alata 
respectively, - each with its own Manche 
subordinate to the Manche of James Town. 
The-appellant is the Manche of Sempe. 
The respondent, as Manche of James Town, 
claims to have ‘vested in bim all property 
belonging to any of the three stools of 
Sempe, Akumaji and Alata. This claim 
was formerly disputed by the Manche of 
Sempe,.but was: "upheld by ajudgment.of 
the Full Court: in an, action by the present 
respondent against one Quartey. 

The question “at issue 
lands, the purchase money for which is the 
gubject of the litigation were lands of the 
three quarters of Sempe, Akumaji and 
Alata -in Common or of the quarter of 
Alata alone. 

According to a tradition which: appears 
to be accepted by both sides, the Alata 
people came into the country with one 
Wetse Kojo, from Lages in or about the 
year 1642. They assisted the Sempe and 
Akumaji people'in their wars with a neigh- 
bouring tribe, and as ‘the result -the 
lands of the Sempe and Akumaji people 
were placed under the ‘stool of Wetse 


MANOBE ANBCB AKCE v. MANOHO, KOJO ABABIO IV, 


is whether the - 
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Kojo, and he and his successors thüs be- 
came not only Manches of Alata, but algo 
Manches of James Town. It was found às 
a fact by both' Courts in the Colony*that 
the lands in -quéstion , were exclusively 
used and oeeupied by - the Alatas, and‘ it 
was admitted by Counsel for the appellant 
that the finding means that -those ‘lands 
were originally settled by the Alatas, the 
several villages and so forth being found- 
ed by them. This' finding is accepted by 
the appellant. 

Jt was further found by both Courts 
that by the custom of the Ga tribe land 
which had been exclusively . used. by the 
inhabitants ofa particular: ‘quarter of James 
Town belonged êrélusiyely to tliat-quarter. 

At the trial, the «contest appears to have 
been mainly in reference ‘to the quéstion 
of ‘the iéxclusive use ‘and’ occupation by 
the Alatas, and iit ‘does' not: ‘seem: to, have 
been 'serioualy : disputed ‘that -if ‘this ‘were 
established thé -résult mentioned above 
would follow. 

In their —Lirdships’ opinion no: ground 
has been shown ‘for interfering with the 
decisions ‘of the Courts below, aud the^ap- 
peàl, therefore, fails.. `. 

"The appeal , might. be decided: on “the 
further ground ‘that : inasmuch»as the land 
was, “when ‘taken łby the 'Góvetnmient, ‘in 
the éxclusive ‘use and occupation. of the 
Alatas, :the. appellant, “must, in -order ta 
succeed, establish that he has a better 
title than- the respondent; in-other words, 
that the. onus in entirely on "him;and that 
z wholly -fails to discharge himself there- 


On‘either ground the appeal fails, and 
their Lordships will humbly - advise’ Hia 
Majesty that it should be dismissed with 
costs. - MY < 

K.J“ B, Appeal dismissed. 

Solicitérs for the Appellants: — Messrs, 
Ashurst, Morris, Crisp, & Co. 

Solicitors for the Respondent: —Messrs. 
Monro, Saw & Co. l : 


Note.—It does not appear that the law of Gold 
Coast is, in this respect, different from that which 
prevails in this country. It was decided. by the 
Calcutta, High Court as far baêk as the year. 1868 
that the person entitled to compensation is the poe 
from whom the land is taken, i.e., to say, the party.” 
in possession at the time -is prima: facie SAS 
until some one else establiskes un better claim : see 
10 W. R. 48 and 10 W. R: 391.—[K" 
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PRIVY COUNCIL. 
APPEAL FROM TRE MADRAS Hice Counr. 
“December 8, 1927. ` 


Present:—Viscount Sumner, Lord Atkinson, 


Lord Sinha, Sir John Wallis and 
Sir Lancelot Sanderson. 


R. ARUNOHALA NAYADU—APPELLANȚ 


| versus 7 
S R. BALAKRISHNA AND Company — 
| RESPONDENTS. | 
Practice—A ppellate Court—Finding of fact of trial 
Judge, not liable to be interfered with on appeal 
except for cogent reasons. 


8 
Where the trial Judge has had the opportunity of. 


seeing the witnesses and hearing them give their 


evidence, he is ina much better position to gauge: 


the truth and value ofthe oral evidence than the 
Judges of the Appellate Court, and, consequently, a 
finding offact arrived at,on such evidence, by the 
trial Judge ought not to be interfered with by the 
Appellate Court except for cogent reasons. / 


Consolidated appeals from one judgment 
and: two decrees of the High Court, Madras 
(Philips and  Venkatasubba Rao, JJ.) 


dated the 23rd April, 1924, reversing the > 


judgment of the Subordinate Judge, South 
Malabar, dated the 23th September, 192U. 


Mr. Dube, for the Appellant. 
Messrs: De.Gruyther, K. C., and Kurup, 
for the Respondents. 


JUDGMENT. 


Sir Lancelot Sanderson.—|For 
the purposes of this report, only the fol- 
lowing extracts from the judgment are 
material:—] The High Court]held that the 
evidence of the cartmen relating to the 
delivery of the seven red cedar logs was 
worthless, and that itwas extremely ünsafe 
to rely upon à receipt which the appellant's 
witnesses alleged had been given by the 


respondent's servant, which was Ex. LXII 


C). 

"rhe learned Subordinate .Judge, who 
tried the suit and who had the.opportunity 
of-seeing the witnesses and hearing them 
give their evidence, said as follows:— 

“There is no reason to think that Ex. 
LXII (c) was not signed by the Moopan 
and that the witnesses examined. by the 
defendant (nów the appellant)are giving 
false evidence. I believe the evidence ad- 
duced by the defendant and, find. that 
Seven red cedar logs mentioned in invoice 


No. 143 were receivéd by the plaintifs (now. 


» 


the respondents): " 
Their Lordships having considered the 


vid ence, both oral and documentary, on thia. 
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question, are of opinion- that no sufficient 
reason has. been shown for interfering, 
with the finding of fact of the learned 
Subordinate Jüdge, who was in & much 
better position to gauge thé truth and 
value of the oral evidence than the learn- 
ed Judges of the High Court., 
. In their Lordships’ opinion,’ tLerefore, 
the.appellant must be credited with the 
value of the seven red cedar logs, which 
appears from the evidence to have been 
Rs. 464. 
K. J. R. Appeal allowed. 
* Solicitors for the Appellant:—Mr. H. S. L. 
Polak. l l 
. Solicitors for the Respondents:—Messrs. 
Douglas, Grant & Dold. 
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- PRIVY COUNCIL. 
APPEAL FROM TAE SUPREME COURT OF THE 
GoLD Coast COLONY. l 
. May 5, 1927. `` 
Present:—Viscount Haldane, Lord Shaw 
and Lord Warrington of Clyffe, 
KOJO PON-—PLaINTIFF—A PPELLANT 
l versus i 
ATTA-FUA—DEFENDANT—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s- 151 
O. XLI, r. 10—Security for costs of appeal—Security 
bond not properly executed—Authority of appellant's 
representative to sign bond—Appellate Court's duty to 
afford proper opportunity to appellant to cure defect—- 
AANT ce to mere technicalities—Defeat of substantial 
ju : 


An .Appellate Court made an order on the Bopper 


lant for furnishing security for costs of the appeal 
within a specified time, and the appellant ih om | 


pliance therewith gave security and executed the 
necessary bond, which was duly accepted by the 
Registrar of the Court. After various: intermediate 
proceedings, the case finally came on for hearin 
before the Appellate Court, when the respondent took 
the preliminary objection that the security’ furnished 
by the appellant was notin strict compliance with 
the order of the Court, inasmuch as it had not been - 
proved that the party executing the security bond 
on behalf ofthe appellant had authority. so to do 
be UR pied dg i Ss to this contention 
and forthwi ismisse e appeal wi ip 
into the merits of the case:  . oe a wau diis 
Held, that the refusal to hear, the 


f appeal mere 
on the ground of what ‘might have pp ere]y 


béen à merg 
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technicality about thé bond led to a failure of justice, 
D that the Appellaté Court should have afforded a 
proper opportunity to the appellant, by adjourning 
the appeal, if necessary, to remedy the defect, if any, 
in the security bond. [p. 351, col. 2.] 


. Where it appeared that the security bond was 
signed, not by the appellant himself, but by a person 
purporting to act'as his representative, and the ques- , 
fion arose whether such person had the requisite 
authority on behalf ofthe appellant to execute the 


Peig, that the appellant was entitled to an oppor- 
tunity to prove by afñdavit or otherwise that the 
bond was properly executed and that the party exe- 
cuting it had authority in that behalf. [ibtd.] 


Appeal from the . Supreme Court of the 
Gold Coast Colony. ` HC 


The material facts appear from their 
Lordships’ judgment, 


JUDGMENT. 


seount Haldane.—In this cass 
"n Lordships have. the difficulty, which 
imposes the necessity of great caution, that 
the appeal comes here ex parte. Consequent- 
ly they felt it right to look very minutely 
at what has been said and at the par- 
ticular rules that concern it; nevertheless, 
.on those rules:and on what has trans- 
pired, they think that there is sufficient 
before them to enable them. to deal with 
the caseatonce. _ 


The appeal is brought from a judgment 
of the Se ahan Court of the Gold Coast 
Colony, which had to entertain an appeal 
from the judgment of Sir Philip Cramp- 
ton Smyly, the Ohief Justice. Sir Philip 
Orampton Smyly had non-suited the plaint- 
iffin anaction on the ground of want of 
jurisdiction, and the appeal really involved. 
the whole merits. It raised an elaborate 
question asto the title to native lands, 
When the “present appellant proposed to 
appeal to the Supreme Oourt of the Gold 
Coast he had, of course, to conform. with 
whatthe Rules of Court required; and he 
applied for and obtained from the Divi- 
sional Oourt conditional leave to appeal 
against the judgment of the Chief Justice, 
subject to certain conditions being ful- 
filled within one month of the date of his 
application. Among these conditions was 
thie, that £100 was to pe paid into Court 
to await any order as to costs that might 
be awarded to the respondent by the 
Appéal Court inthe case of his success, 
‘oy à bond was to be ‘entered into with 
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two sureties to be justifiedin the sum of 
£50 each. It was.:on the 7th July, 1922, 
that that order was made, and the appel- 
lant proceeded to’ enter into the bond 
nres?ribed by the order. There is no 
doubt, their Lordships think, that.it was 
quite in accordance with the rules’ to 
prescribe this. The Rules of | Court -are 
enlightened and comprehensive and they 
give practically allthe. powers that the 
Courts here have. Under O. V of .the 
First Schedule tothe Rules there. is a direc- 
tion that “the Court may ‘in all causes and 


matters make any order which it considers 


necessary for: doing justice,3 whethersuch 
order has been expressly asked by the 
person entitled to the benefitof the order 
or not;" E ja TI 


Then there-is a’ series of further rüles 
containedin O. XI, which are,-again, very. 
comprehensive, | m 


“When by the rules of the Schedules of 
this Ordinance any act may be done 
by any partyin a suit, such act may be 
done either by-the party in person, or by 
his Solicitor or agent, if it- canbe legally 
done by an agent." ga re a 

Under O. LHI; of Sch. IJ; the appellant 
has to give security for costs of an appeal; 
but that obligation is imposed only in 
very general terms. There are speeific 
directions as to the powers of the. Appeal : 
Court to require security for costs, and 
then, generally, thatthey may make any 
order necessary for determining the real 
question in controversy in the appeal, and 
that there is full jurisdiction over tha 
whole suit a$if the same had been. in-. 
stituted and prosecuted in the Appeal 
Court asa Court of first instance, with 
power to give. any judgment and maka 
any order which ought to have been made, 
and to make such further. order as the case 
may require, . N | t 
. That being the law and the plaintif 
having been ordered to give security for 
the costs of his appeal, the plaintif pro- 
ceeded to enter into the bond which. he 
was directed to execute. He was repre- 
rented through the proceedings by 
Kwabena Asiama, and Kwabena Asiama, 
who conducted. the proceedings for him, 
executed tbe bond. When the, bond was 
‘dated the 10th July, 1099, it provided 
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security for the costs of the appeal to the 
respondent if they were given to the re- 
spondent, and then, it was executed by 
'Kwabena and two fsureties in the presence 
of Mr. White, the Chief Registrar to the 
Court, and it purported to beexecuted by 
‘Kwabena as the representative of Kojo 
Pon. That was as long agoaslOth July, 
"1922, and, whether or not the parties knew 
about it, the Court must be taken to have 


rahi - * 


. known that their Registrar had accepted ' 


- the security. 


The ease came on by degrees, and finally 
_it was reached for hearing by the Court 
‘of Appeal in April, 1924, and it was heard 
und judgment was delivered by Mr. 
- Justice Michelin, Mr. Justice Hall and 
` Mr. Justice Gardiner Smith upon the 10th 
' April, 1924. These learned Judges accept- 
“eda point which their Lordships think 
‘they ought not to have accepted. It was 
argued by Counsel forthe respondent, by 
‘way of preliminary objection, that the 
^eonditions of appeal had not been ful- 
‘filled;inasmuch as the bond for the costs 
of the appeal 
appellant, but.-by Kwabena, purporting 
to act as his representative. It was argued 


- that the: Court having granted only con- 


ditional leave to appeal, it was incumbent 
. on thes¢plaintiff himself to execute the 
bond, and -Kwabena could: not execute the 


. bond, unless he had first. obtained an. 


‘order fram the Court authorising him to 
doso. The learned Judges held that, as 
regards the bond to be entered into with 
two sureties tobe justified in the sum of 
£50 each, no proof had been given of the 
authority of Kwabena to execute on behalf 


- of the appellant; the authority of Kwabena. 


ought to be strictly proved; and the bond 
must, therefore, 
invalid and that the defect was fatal to the 
, appeal. 


Their Lordships wish to say that in- 


cases coming before them from the Domi- 
nions of the Crown, their first considera- 
tion always is to secure, if possible, that 
substantial justice is done. That may 
not always be possible. 
conditions in the locallaw orin the rules 
which preclude the possibility of getting 
round technical obstacles and doing com- 
plete justice, But they think that in the 
case of therules of procedurein the Gold 
Coast Colony there are no such obstacles, 
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was: not signed by the’ * 
‘it necessary to deal with it at 


be taken to have been. 


There may be’ 


| 35i 
The Oourt was invested with the widest 
powers, and it might , have adjourned the 


hearing of the appeal until a proper bond ` 
was executed, or it might-have said that 


an afidavit was sufficient; and that was 
the more incumbent on the Court because 


its own Registrar had accepted the bond 
executed by Kwabena on behalf of the 
appellant. l 


Under these conditions their Lordships 
think that to refuse to hear the appeal 
merely -on the ground of what might have 
been a mere technicality about the bond 


` was to fail todo justice as between the 


parties, and they are of opinion that the 
case must be remitted to the. Court below to 
deal with it again, hear it, and, if necessary, 
get some formal proof of Kwabena’s 
authority; but,as at present advised, their 
Lordships do not think that necessary 
inasmuch as Kwabena’s anthority was 
accepted by the Registrar, and inasmuch 
as he had acted right through, and ‘no- 
body tillthe other day ever challenged 
his authority. However that may be dealt 
with by the Oourt below, if they think 
all, For 
the present if is enough to say that 
the case must go back and be heard out. 
Then comes the question of what to do 
with the costsof this appeal. It has only 
been ex parte before the Board, and it 
may be that the appeal will not be fruitful; 
it may so turn out. —_— = 


Their Lordships, therefore, think that 


‘the right course will be that the appel- 


lant's costs should be included in any 
costs he may recover in the Court below. 
If he recovers no costs in the Court below, 
he will not get any costs of this appeal 
but he will not have to pay any costs. On 
the other.hand, if he succeeds, he will 
get these costs. Their Lordships will 
humbly advise His Majesty accordingly. 
K. J. R. Appeal allowed. 


“Solicitors for the Appellant: —Meé&sf: 
Ashurst, Morris, Crisp & Co, sis. 


PRIVY COUNCIL. 
APPEAL FROM HIS BEITANNIO MAJESTY'S 
SUPREME COURT For OSINA AT SHANGHAI. 
May 30, 1927. 
Present :—Visecount Haldane, Lord Shaw 
and Lord Warrington of Clyffe. 
CARL FRANZADOLF OTTO INGENOHL 
— PLAINTIFU— APPELLANT 
versus 
WING ON anp Company (SHANGHAT), 
Ltp.— DEFENDANT— RESPONDENT. 
‘Foreign judgments—Judgments in, rem, conclusive 


effect of. . . i i 

Generally speaking, it would be improper fora 
British Indian Oourt to review the judgment of a 
competent Foreign Tribunal. The broad principle 


applicable in such cases i3 that where the, subject-. 


matter isa res so situated as to be within the law- 
ful control of the State under the authority of which 
a Courtsits, and'that authority has conferred on 
the Court jurisdiction to decide as to the disposition 
of the thing, and the Court has acted within that 
jurisdietion, that decision is conclusive, whether, 
according to the law of another country, it might 
` seem right or wrong. 

Castrique v. Imrie (1), relied on. — | 

Appeal by the plaintif in an action 
brought in His Majesty's Supreme Court 
for China at Shanghai to restrain ‘the res- 
pondents from passing off cigars not 
.manufaetured by the appellant as if they 
had .been manufactured by him, and also 
to restrain the user of certain brands or 
trade marks used by the appellant to 
denote ‘his own cigars by affixing them 
to other cigars, and the user, in the de- 


scription of: such other cigars, of. certain . 


words.’ The action was one to restrain 
passing off and also for infringement of 
trade mark, 


During the course of the litigation 
pn appeal was taken to the Supreme 
Court ofthe United States from a judg- 
ment ofthe Court of the Phillippine Islands, 
and their Lordships of the Privy Council 
approved of the pronouncement of Holmes, 


J., (of the United States Supreme Court) to. 


the effect that a judgment of the Hongkong 
Court, whether erroneous or not, was bind- 
ing on the Phillippine Courtsand that the 
latter were not entitled to go behind it. 


JUDGMENT... ; 

Viscount Haldane.—|For the pur- 
poses of this report, only the following 
extracts are material :—] ‘ Meantime, in 
August, 1922, the appellant had sued 
Olsen & Co.in the Supreme Court of the 
Philippine Islands to recover the costs 
awarded him by the Courtin Hongkong. 


J 
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The trial Judge decided in the appellant's 
favour and the Court of Appeal reversed 
this judgment, holding that the judgment 
ofthe Hongkong Court was erroneous and 
not binding on thé Phillippine Courte. 
Since then, on appeal to the Supreme Court 
of the United States, an appeal from this 


decision has been allowed. Holmes, J., who 


delivared the judgment of the Supreme 
Oourt, held, in language of characteristic 
precision, that it would be improper for 
a foreiga Court to review the judgment of 
the Hongkong Court about the rights of 
the appellant in the trade marks and names 
in Hongkong. Ia this he appears to have 
been applying a broad principle which 
has been fully recognised in this country 
in such cases as. Castrique v. Imrie (1), that 
where the subject-matter is a res so situated 


a3 to be within the. lawful control of the 


State under the authority of which a 
Court sits, and. that authority has con- 
ferred on the Oourt jurisdiction to decide 
as. to the disposition of the thing, and the 
Oourt has acted within that. jurisdiction, 
that decision is conclusive, whether, accord- 
ing to the lawof another country, it might 
seem right or wrong.” 


K, J. R. Appeal dismissed, 


Solicitors for the Appellant :—Messrs. 


Henry, Hilbery & Sons. 


Solicitors for the Respondent.: —Messrs, 


Stephenson, Harwood & Tatham., 


(1) (1870). 4 H, L, 414; 39 L, J. O. P, 350: 23L. T. 
48; 19 W 


Note.—This case, although an appeal from Ohina, . 


follows tlie principles recognized by the- English 
Courts, and, as pointed out by Collins, C. J., and 
Benson, J., in 20 M. 112; 7 M. L. J. 76; 7 Ind. Dec. 
(N. s.) 79, in matters of foreign judgments tho 
Courts in this country are guided by very much the 
same principles as those adopted by the Courts of 
England. | 

As regards judgments in rem, and foreign judg- 
ments generally, see s. 41 of the. Indian Evidence 
Act, 1872, and ss. 13, 14, Civil Procedure Code, 1908, 
—[K. J. R.] l 3 
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CALCUTTA HIGH COURT. 
-‘OximtnaL Revision No. 105 0F 19275. 


March 23, “1927. 
Mr. Justice Cuming-and 


at " i 7 
ri 


Preni 


Ce OARMEN— PETITIONER 
4 ' Versus az 
O' BRIE N—Opposite Pon pe deer 
: Criminal Procedure Code (Act V of 1898), ss..29-4, 
528-À, §29-A—Huropean British WL a to. be 
iried as such, when to be made—Duty ‘of Magis- 
rate. 


“A claim. to bé dealt with as a Buropeai- British, 


subject under ss. 29-A, 528-A and 529-B ofthe Criminal 
Procedure, Code must ba made. before the trial or 
enquiry has actually commenced, and if it is not then 


made, it cannot be made at any subsequent aka Lp: 
353, cols. 1 & 2; p. 355, col. 1.] : 


| Per Cuming, : A Magistrate is. not: Batin to; ask ; 


an accused, who is apparently a European British 
subject whether he claims to be, tried ‘as such, so far 
as cases coming within Chap. XLIV-A ‘of the’ Criminal 
Procedure 'Code-are concerned. [p. 355, col. 1.]: 

Oriminal revision against the order of: the 
Additional District Magistrate, aie areens, 
id ths 10th January; 1927; 


` Mr. Swinhoe (with him: Babu Bir Bhusám 
Dutt'and’ Sudhirendra Nath Bose), for the 
Petitioner. 

Mr. S, K.^Sen (with: hini Babu Debendra 
Nath Bhattacharjt), for the O ppostte. PART 


| 2 JUDGMENT. ^ p 

"Guining, d.—-The facts of: the c case: out 
; of which this Rule arises are ‘briefly: :as fol: 

lows. Onthe 18th of.October the petitioner 
in; this, Rule obtained a -warrant:against: 
'the:opposiié party under s. 406 ofthe: ‘Indian: 
Penál:Qode in the Court of. the Police 
Magistrate at..Alipur;.. On the:9th Novem- 
ber the..case was made over. by =the: ‘Police: 
Magistrate, Mr. Mahmood Ali, to Mr. 8:0; 
. Gupta. for. disposal. «Mr. 8. O. Gupta is. a: 
Magistrate exercising the powers -of:z 
Magistrate of the. Second: Olass. < Mr, Gupta. 
began. the trial on the 9th N ovem ber; "when: 
he examined . one prosecution- witness: and: 
adjourned, the. case. till- the. lO0th,- when: 
three ‘more, prosecution witnesses were. exa 
mined;. The trial, proceeded. also. on the; 
22nd. Noyémber,.when the. -accused:-:wag) 


questioned and "the. charge; was: framed. 


The léarned Magistrate then~asked: the» 
accused ifhe.claimed trial as a European: 
British subject. The -learned Magistrate 
was apparently under the. impression that: 
he was obliged::to: ask an accused, -who- 
apparently was a European British subject, Í 
whether he claimed to- be tried: as such.: 

I may point out here that such a: pro&óedure) 
is no longer .neoes3sary; so.far 83:8 «case. 


AH 
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Mr. Justice Graham. |... 9 oes 


to be 
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which -comes within : Chap. XLIV-A -of 
the- Oriminal Procedure. Code' is concerned. 
The” accused apparently then stated that 
he did not deeire to. be so- tried. His 
‘Counsel then filed & petition claiming to 
be tried:as' a-European:. British . subject. 
Apparently. he ‘subsequently waived this 
claim: and stated that he desired to cross- 


- examine the: complainant - next day, and 


‘his. client would waive his right.to be 
‘dealt? with: as.a: European British subject, 
‘The case .was then-eóntinued:on the 24th 
November; when more! witnesses’, were ex- 
atnined: and: cross-examined, and the ease ' 
was continued on‘‘the 25th "and. ..27th.'of 
November and 4th'-and 21st/of December. 
On the 91st. :of Dacómber the accused once 
more claimed the: ‘right to be dealt. with 
as a Huropean British ‘subject.. The learned 
Magistrate holding that he had . already. 
been asked whether he claimed this right 
and had waived | this migun; ejected ing 
application. . 

' Thae“ accused: iin: Akad for ‘time i5 
move: the. District Magistrate ‘or the Appel- 
late "Court for =a ‘decision om the -point. 
This, however, was.refused,::&nd ‘the case 
was ‘continued. < The accused then. seems 
to-have:moved ~thé: Additional -District 
Magistrate for.a trausfer of thercass to ‘the. 
file of -aoFirst ;Class Magistrate, the cons 
tention.of theaccused=‘(being:' that: :as a 
Buropean “British subject under-s: 29-A of 
the OrimidabProcedure:Gode he-wasientitled 
tried by 2 Magistrate of the 
FirstClass; >The --.complainant, opposite 
party;.-contended. “before Mr. ‘Blair, the . 
Additional: : District. ‘Magistrate, :. that ÀS 
the accused had waivedihis right ^to be so 
triedhe could not.:now.re-assert.it;. .Mr; 
Blair, however, held that the right might. be: 
exerciséd by the ‘accused any-time up to 
the tinre'when the Court was going to -pass 
judgment: in the case. : He:further held’ that. 
it was open to.him to'revive,'hís-elgim . even 
though “he..specifically .. abandoned. it. -Ir 
this view ofthe. law he withdrew ithe case 
from thecfile of Mr..8..C; ‘Gupta. ‘and made: 
it over. to Mr. Alfred Bose, ‘a tists tah dena ex- 
ercising first-class powers;.25:7 vila 

:'l'he;:complainant-has ‘moved’: tis- Court; 
atid:slie contends first ofall thàt. tke claim 
to be dealtiwith asra” ‘European ‘British sub» 
jeet, id. other words, ia this particular case, 
that the:case. should . .be:heard.sby, a First: 
Class: Magistrate, must be:made ators: the: 
trial actually began; -and,secondly,she con= 
tends.that once the accused has: waived hig; 
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right to bedealt- with asa European British 
subject or in other words, to have his case 
tried by a Magistrate of First Olass powers, 
he cannot revive his right. y PE 
< The, Rule has been granted on four 
grounds, first, that the learned Additional 
District Magistrate is wrong in holding that 
the claim to be tried as a. European ‘British 
subject, in a case contemplated by se. 29-A, 
528A and 528-B of the Criminal Procedure 
Code, could be made at any time before 
judgment is delivered : secondly, that the 
learned Additional Distriet Magistrate act- 
ed. without jurisdiction in using the provi- 
sionsof s. 528 of the Criminal Procedure Code, 
for the purpose of getting over an order 
which under the Code he: could not do be- 
fore the final orders in the ‘case were pass- 
ed: .thirdly, thàt the learned Additional 
District Magistrate should have held that a 
. claim to be tried as: a European British 
. subject, under ss. 29-A, 528-A and 528. B of 
the Criminal Procedure Oode, had to be 
made at the véry beginning of the trial, 
and if theclaim so made was disallowed by 
the trial Court the remedy against the order 
disallowing the, claim lay before the Court 
which would hear the appeal after a convic- 
tion or other order in the said case had been 
passed: and, lastly, that the accused having 
once waived his right, the learned Addi- 
tional District Megistrate should have held 
that the accused having once waived his 
right could not re-assert itin a later stage 
of the same case. 

. The decision of this Rule turns upon the 
interpretation to be put upon ss. 528-A and 
598-B of the Criminal .Procedure Code, 
These sections are new, and hitherto have 
not formed the subject-matter of judicial 
interpretation. Hence the question may be 
considered as-one of more or less of first im- 
pression. Section 29-A provides that “ no 


Magistrate of the Second or Third Olass. 


Shallinquireinto or try any offence which 
is punishable otherwise than.with fne not 


exceeding fifty rupees where the -accused is’ 


an: European British subject who claims to 
be tried as such." The point is, as I have 
already said, when that claim is to be made. 
Section 528-A proivdes that where, in any 
case to which the provisions of Chap. X X XIII 
do not apply, any person claims. to be 
dealt with as a Europegn or Indian “British 
subject, or where any person claims to be 
' dealt with as a: European (other than a 

European British subject) or an American, 
“he ghall state the grounds of such claim to 
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has argued this case on behalf of 
the petitioner, has contended that 
these words make it quite clear that 
the accused must exercise his option to 
claim the privilege under s. 29-A ‘of the 
Oriminal Procedure Oode . before,the trial 
actually commenced. Mr: Sen, who has. 


appeared for the opposite party,.on the 


other hand, contends, looking at the . 
analogy of s. 451-A, that the accused may: 
apply at any time before the judgment is. 
pronounced by the Magistrate. He points. 
out that under the old Oode, under s. 491- A, 
this privilege might be claimed ina sum-' 
mons ease atany time before the accused 
was heard in defence orina warrant case 
before he entered: on his: defence, and the 
learned Counsel's argument is that, as no. 
such limitations are put down in .the. pre- 
gent 8. 528A, the Legislature intended that 


‘the privilege might be claimed atany time 


before the judgment is pronoune&d, .' l 
_ Apart from the manifest inconvenience 


which must follow, if Mr, Sen's contention. ` 


is correct, I think it is quite clear, reading 
the sections as we have. them that the 
Legislature intended that-the claim::should 
be made before the trial or inquiry actual-: 
ly commenced. The words used are "he 
shall state the grounds of such claim to 
the Magistrate before whom he is brought: 
for the purpose of the inquiry or trial." I 
understand these words to mean that he 
should make hisclaim as soon as heisbrought 
before the Magistrate for the.inquiry or 
trial, that is to say, before the inquiry or 
trialis commenced. Mr. Sen argues from. 
5. 528-B that the claim may be made at any 
time during the trial, because. we:find in: 
that section the following expression.:: “If 
in any such case an European.: or Indian" 
British subject or an European (other than’ 
an European British subject) or an Ameri- 
can does not claim to be dealt with as such: 
by the Magistrate before whom he is tried: 
or by whom he is committed,” and Mr, 
Sen argues from that that the claim may be. 
made at any time duringthe trial before: 
the Magistrate.. I donot think that- these. 
words really support Mr; Sen's contention. 
Lam inelined to think, reading the section" 

as a whole, that these words refer to thé’ .. 
case of a person who: has been. tried or: 
whose .case has been inquired into, ' but. 


Use 
4 


10711. 0, 1928 
who has not claimed the privilege.: Seetion' 
528-B deals, I think, with the case of a: 
person whose case has reached either the: 
appellate stage or the trialin the a to- 
which he has been committed: ' 

I do not think that any useful purpose 
will be served by considering the sections 
a3 they stood in the various Acts at various 
times. The sections are, ] think, by them-: 
selves reasonably clear. . There is no doubt’ 
that the'elaim must be-made before the 'in- 
quiry or trial actually begins so far as a 
case which falls within Chap. XLIV- A is 
concerned. 

That being so, it is unnecessary for ús to 
determine whether the accused, having: 
once waived his rightto so claim; ‘can Tes 
vive that claim and be ordered to be tried 
as-a European British subject... In-- the 
present case, not having made his claim 
when he was first brought before the Magis- 


trate for the purpose‘of trial or inquiry, 'it. 


was. not open to revive or make it ‘at 

any subsequent stage. 

tedly he made no claim at that stage, -- 
The Ruléis, therefore, made absolute. The 


order of the learned ‘Additional District 


Magistrate is set aside, and the case-will be. 


re-transferred tothe file of Mr. B, O., Gupta 
to be continued from that point where the 
learned Magistrate left off the trial of the 


case, and the case disposed of: without. any ^. 


further delay, 

‘Graham, J.—I agree with my learned: 
brother. One of the points fór- decision -is 
as to the stage when the -claim to be dealt 
with as a European British subject should 
be made. ‘The learned Counsel on behalf 
of the opposite party argued:that that 
Glaun could: be made: atany time up to 
the delivery. of judgment, and in’ support 
of his argument referred to: the prévious 
history of the Criminal Procedure ‘Code, 
and to certain authorities. ~~ -' 

It appears to methat unless the: weotions 
of the Code as it now stands are héld to be 
obscure, we should not be justified" ' in. 
referring ^to ‘the previous legislàtion.: la 
my opinion on a‘proper construction of 
the sections of the Code, asit now stands, 
and iri particular s8.528.A and 928-B, it 
seems to be clear that the intention is that 
the claim shall ‘be madé at the commence- 
ment of the inquiry or trial as the case 
may be, and that if it is not then made it’ 
cannot be asserted at any- subsequent atage. 
The question of statue involves the: mode 


gr venue of trial, and itis in accordance. 


fidobAI SARIKA V. BARADA KANTA-DUTTA, 


In this case admit- 


258; 


with the fitness of things that the claim 
should be made at the outset: i 
The authorities to which reference has 


“been made relate to the former Code, .and: 


in particular to 8. 451 of theold Criminal 
Procedure Code, which ' has now been re- 
pealed. They do nol, BANG, Ld us. 
any assistance. 

In my judgment there was a failure in 
this case to make the claim at. the time 
contemplated by the Code, possibly. due to- ` 
the fact that the provisions of'the new 


“Code on the subject were not ab the time 


appreciated. - i 
I concur ‘in the order whieh my learned 
brother proposes to make, and. agree that 


‘the Rule should be made absolute. -` 


7. A.N. A Rule.made absolute, > 


CALCUTTA HIGH COURT. 3 


` APPEAL FROM APPELLATE Degree - 
i No. 722 of 1925. E , 
SES a July.20, 1927, i 

| Present: —Sir Gaorge Olaus. Ráákin, : es 

Kt., Ghief Justice, and Mr. >> : 

. . Justice Mitter, = 0°. ©: 

-BEODAI SHELKH- Deréssaxs— is 

^ - APPELLANT >`, dak 

+ VeTSUS C XE 

BARADA KANTA DUTTA—. 

-PCAINTIFE— RESPONDENT... . i 

-M ortgage—Prior and. puisne mortgages—Purchaser 

under puisne mortgage, whether entitled to uncondi- ` 

tional decree for possession against purchaser, under 

prior mortgage— Power ‘of Court to order Beg ied 
“-Multiplicity. of' suits, avoidance of.. 

In a suit for ejectment bya purchaser in ‘execution 
of a decree on & puisne mortgage against a purchaser 
under a decree on a prior mortgage, the rights of the 
parties as purchasers under the two mortgage-decrees 
respectively should be determined and the. plaintiff 
should be given à decree for possession only on con-. 
dition of redeeming the defendant. (p. 356, cols. 1 & 2.]- 

Kalu Sharif v. Akhoy Charan) Karmokar (1) an 
Bhagaban ‘Chandra Kundu v. Tarak Chandra- Basak 
(2), relied on. 


Appeal against the deci of the. Dis- 


‘trict Judge, Murshidabad, dated the 10th 


February; 1925, affirming that of tha Munsif, 
Jangipur, dated the 18th December, 1923, ` 
' Dr. Jadu Nath Kanjilal, Babis Subodh 
Chandra. Dutt and Tridib N ath Roy, for the 
Appellant. 

Baba Gopendra : Nath Das, fé or, the. Re; 
Ppongeng | E 


356. 


uo CE 7dUDGMENT. y 
Mitter, J.—This is an appeal from a 
decision of the District Judge of Murshid- 
ábad,..dated .the lO0th of February, 1925, 
which affirmed a decision of the Munsif 
m 3 angipur, dated the l8th of December, 
The appeal arises out of a suit commenced 
by the plaintiff to- récover possession of a 
plot of.2 bighas.6 cottas and odd in area. 
The case of: the plaintiff is that this land. 
originally belonged fto one Jhabu Sheikh 
who.mortgaged this plot along with three 
other plots to one Bogdad Biswas in the 
year 1900. In'1908 Jhabu mortgaged plot 
No.. 1" with. the. plaintiff. The plaintiff 
instituted- a. suit on. his .mortgage and 
obtained a decree in.the year 1915;and in: 
execution of that decree he purchased plot 
No. 1 on the 19th of August, 1916. Sometime 
in 1920 Bogdad obtained a decree on his 
mortgage with reference to the four plots 
mortgaged to him and in execution of that 
decree he purchased the mortgaged property, 
“namely, the fourplots, On the 9th of Decem- 
ber, 1920, hé sold this property to the present 
defendait.. The plaintiff -alleges. that ke- 
was dispossessed by -Bogdad—the first 
mortgagee. There was 8 proceeding under 
Order: XXI,r. 100 of the Code of Civil 
Procedure. at.the instance of.the plaintiff 
in which he .sueceeded. On the 7th of 
Mareh;:. 1921, the.. plaintiff ^ recovered 
possession, but lie was. again dispossessed 
in June, 1921. He brought a suit unders. 9 
of the-Spécifie Relief Act in which he 
failed, Consequently-.lie commenced the 
present suit fot possession of the property, 
no in süit, | M en 
. , Both the Qourts below have decreed the 
plaintiff's suit and granted him possession 
in respect of the disputed land. ` 
- In this second appeal it has been 
contended by tlie learned Advocate for the 
defendant that the plaintiff ean only obtain 
‘possession conditional on his redeeming the 
first mortgage in which  Bogdad, the 
original mortgagee, was interested and 
whose right has now passed to the:.defendant 
by his: purchase.. The question which we 
have to détermine is whether the plaintiff 
is entitled to a decree for. posséssion without 
any. condition, or whether hé .can -only 
succeed on his redeemipg the first.mortgagee 
or.the defendant, who: now stands in the 
shoes of the first mortgagee. But the lower 
Courts-seem to think that this.relief cannot 
be given to the defendant in the . present 


[ 


- 
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suit.: I think that, the. Courts below; are 
clearly wrong. It is not necessary -to - have 
another suit in which the right between the 
plaintiff and the-defendant as purchasera in 
execution of. the . two mortgage-decrees 
respectively should be. «determined. The 
matter can be determined..in the present 
litigation and to avoid- multiplicity:of suits, : 
it is. desirablé- that the matter. shiould:be 
determined in the present suit, ee 
In these circumstances, ] think that the 
decree of the trial Court as affirmed by 
that of thé lower Appellate Court should be 
varied by an order that the plaintiff would 
be entitled to:recover posséssion conditicral 
on his redeeming the first mortgage - within 
a certain time to:be fixed by.the trial Court. 
The case, therefore, is remitted to the Court 
of frat -instance for the: purpose. of fixing 
thé time during. which the plaintiff would 
beallowed to redeem the: first mortgage of 
the year 1900. and also-for- determining upon 
what terms -he would: be. allowed to 
redom = n9 lee 3$ vetu e. uds 
Rankin, C«;J.—lagree. I should: like 
to bay that; in my opinion; the- true law in 
this mátter is, laid down.in the :case. of 
Kali Sharif v.-:Akhóy. Charan Karmo- 
kar (1) and.in. thé case-of -Bhagaban 
Chandra Kundu v..Tarak~ Chandra, Basak 
(2).. As regards; the point, about the -order 
under. O. XXI, ;r.100, Code of Civil Pro: 
cedure, the plaintiff at that time was in 
possession and: the order under that: rule was 
made originally in - his. favour. because. he 
could not have been ‘ejected by the first 
mortgagee. There.was no.need to-ibring 
à suit to set-aside that; order which: was 
perfectly right. Since then the. plaintiff 
got out of possession and he failed, under ` 
s..9 of the Specific.Relief Act and, therefore, 
he-has come before the. Court not mérely; 
n the basis. of his own possession which: 
is gone buf on the merits of the- claim,;. 
which . makes . all the, -difference. ,. That 


have referred. > «<.> UE ET. 
- In this ease the-Munsif’s order giving the: 


"-- 


will. be that each party will bear. his own; 
costs. But the plaintiff must pay the costs 
of. the two appeals and those costs will be: 
added to the sum due on -the mortgage;:so-: . 
that the plaintiff would have to pay those- 


(1) 62 Ind. Gas. 445,25 O. W.N, 258. 7-052 
(2) 100 Ind, Ode. 420; 45 O. D, J. 4; AGIR, 192%. 
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as’. a. condition , of. redeeming. If;: the. 
plaintiff, "however, in the end fails. to. 
redeem, then. he must pay the costs. in. all 
Soue, IM R4 
ANA, 07 ^. Appeal allowed; ” 

: Decree varied, . 


“CALOUTTA HIGH COURT. 
"Oi Revision Nos, 952 Anp 953 OF 1926, : 
ae "esos “April 1, 1927. ^ 
Present. -—Mr, J ustice Panton anid > 
Mr, Justice Mitter, x 
“ KRISHNA OHANDRA DUTTA fee 
= ^ CHOWDHURY. AND OTHERS—J UDGMENT- ` 
. Dasroks-—PETITIONERS | ance 
* l versus . ' Í 
DINA NATE. BISWAS-—Drosge Houpsa 
. Opposite Party. ~ 
7" Bengal Tenancy Act (VIII of 1885) s. 170—Patni 
ienure— Transfer of holding—Attachment of portion 
of holding under decree for arrears of vent against 
transferor—Claim by- transferee, maintainability of 
—Transferee, -whether representative of. tranaferor z 


dr Procedure. Code (Act V of 1908), s. $57 0. XXI ; 
q.s Sd En 


> 


= Section 170 of the Bengal Tenancy Aci P CH not. 


apply where a portion. only. of a tenuro; is , attached 
in execution ofa decree for ‘arrears due i in respect of 
thé whole tenure. |p. 357, col. 2; p.358, ‘col. I 
< "Chandra Sekhar Patra v. Rani Marshes [5 relied 
on 

E person who has purchased the interest of: a. galu 
tenant, prior to a deéree for rent -obtained by the 
landlord ‘against the tenant is bound by the decree, 
and isa: representative of the judgment-debtor within 
the meaning of s. 47 of the Civil Procedure Code. He 
cannot, therefore, prefer a.claim under O. XXI, I. 98 
of the Gode to an attachment `of the tenure in exe- 
cution of such a decree.' [p. 358, col. 2: 

“ Surendra‘Narain Singh v. Gopi. Sun: ari Dasi (4), 
rélied’ on: 
, Where a patni tenure is transferred, until the 
transferee’s name has been registered, the transfer 
does not affect the zemindar's Tight and, | in spite of 
the transfer, the landlord may ignore the transferee 
and may continue. to. hold: the recorded tenant. re- 
sponsible for the rent and other obligations imposed 
on the tenure. [p. 359, col. 1.] 

: Joykrishna Mukhopadhya v. Sarfannassa (2). and 
Luekhinarain Mitter v. Khettro Pal Singh Roy (3), 


relied on. 
“Mr. - Atul Chandra. Gupta (with him 


‘Babu Jitendra Kumar Sen ' Gupta), for the 
‘Petitioners, 

Babu -Krishna Kamal 
‘Opposite Party. 


: "U dg UDGMEN T.: 


E oitra, for the 


. Mitter, J .—lhis Rule was ‘issued on. 


the opposite party to show cause why 


: 9-annas share -of his interest,’ 


“of 8.170 of the Bengal Tenancy Act 
“may be- mentioned. here that 
ordinate Judge arrived. at this conclusion 


RRISHNA CHANDRA DUTTA Y DIŞA: NATH BISWAS = | 357- 


the order.of .the Su dordinate. Judge of 
Pabna, dated the 30th of July, 1926, re. 
fusing: to entertain the-claim of tne peti- 
tidners under Q.. XXE r., 58. of. the.Ocde: 


‘of Civil Procedure, should not be set aside. 


‘he. facts which have. given rise. to this 
rule 8re;— 
. That Ray ‘Bahadur. Dinanath Biswas, ' "ho 
is the opposite party to. the Rule, is the 


_8-anhas owner of’ certain mehals. and -he 


: Te3peet. of 
- treating 
the 8- -annas as 16-annas, in. favour. of the 


created. a “patni tenure sin 


tr we 


vibes notice of. DES. of paini. 
by. tne petitioners, the zemindar brought 
a- Suitifor. rent in “respect. -of. the.. said 
pathi against the Sanyals, who had parted 
with their , interest , in. the -patni ab the 
date of the. said suit and -obtained a 
decree for arrearsof rent. on the. 7th . of 
July, 1925; that -the decree-holder zemin- 
dar made "three applications for. execution, 
the last of. which was on.the: Ist. of “May, 
1926; that in this last: application, .the 
'decree- holder, opposite party, instead. . -of 
applying. for. attachment ‘and saleof- the . 
patni tenure, under Chap. XIV of: the 
Bengal Tenancy. Act,. applied for attach- 
ment and sale of only one-fourth ‘share of © 
the said tenure; that the said one- fourth 
share of the. tenure was attached, in pur- 
suance. of the: application: of the decree- 
‘holder and the petitioners preferred a claim 
to-the attachment. of the said: share..of 
‘the patni under O. XXI, r. 58, :of.the. Oode 
of Civil Procedure, "before. the Subordinate 
Judge: of. Pabna. ! 

. The learned Subordinate Judge rejected 
sthe claim holding that the claim: was not 
maintainable by reason of: the Neer 
alt 
the:'Sub-' 


‘not without great hesitation’, In support 


“of this Rale, the learned Advocate-for the 
“petitioners has argued that the decision. 
of the Subordinate Jadge 
‘thathe has put. a wrong 
..undér 8. 170 of the Bengal Tenancy Act 
. in holding. that that: section applies not 


is wrong and 
interpretation 


merely when a tenure- or- holding is 


attached in execntion- of a -decree for 


arrears due thereon, but also when a por- 
tiog ofa tenure is: attached: ; in execution 
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of ‘a decree for arrears of the whole 
tenure. It seems to.us that this conten- 
tion is right. Section 170 of the Bengal 
Tenancy Act runs ás follows: 
^ "Sections 278 to 283 (O. XXI, rr. 58—63) 
‘(both inclusive) of .the Code -of 'Qivil Pro- 
cedure shall, not apply ‘to.a tenure or 
holding attached :in. execution-of the 
deeree for- arrears: due thereon". “The 
“ words -"tenuré" or “holding” "mean—the 
whole of the tenure or holding and not, 
part ofthe tenure or holding. The inten- 
tion of the . Legislature: seems to be: that 
in order to ‘attract the operation of a. 170, 
cl. (1), not only should the decree - be for 
arrears of ‘rent of the tenure, but that it 
should beexecuted as a rent- decree; i, e., 
by-the attachment and sale of the entire 
tenure. Itis true that the word "tenure" 
includes a portionof the tenure, but, in 
order to ` understand the: meaning of the 
‘section, the .general scope of- the ‘chapter 
in which: if occurs must. be taken into 
‘consideration. Sections 158-B (1), which 
‘is the first section of Chap. XIV. of the 
Ri ‘Tenancy Act, says: 

“Where à tenure or holding is sold in 
'execution of a decree for arrears of rent 
‘due in respect thereof” (omitting im- 
‘material portions) “the tenure or; holding 
‘shall, subject to the- provisions of. s. 22, 
‘pass to the’ purchaser, if such ‘decree was 
“obtained by (4) a sole . landlord, or (à) 
the entire body of landlords, or (iit) one 
‘or more co-sharer landlords, who has, or have, 
‘sued for the rent due to all the co- “sharers in 
‘respect of the entire tenure or holding and 
made all the : remaining co- “sharers parties 
«defendant: to the suit”. 

. In other words, the Alene of:the chap- 
ter is that if a decree is a decree for rent, 
-in the true sense of the term, then the 
‘entire tenure will pass in execution of 
‘such decree. Sections 160 and. 161 deal 
‘with the encumbrances:whicha purchaser 
"of theentire tenure cannot avoid except 
.under certain . conditions. Section 162 


(c 
‘says "When a decree has been passed for .Aet does not: bar the entertainment of the 


can arrear of rent due for a tenure or 
holding, and: the decree-holder applies 
“under 8.235 [O. XXI, r. 11 (2)] of. the 
. Gode of Civil Procedure for the attach- 
ment and saleofthe*tenure or holding 
..jn execution. of tthe decree, he. shall pro- 
„duce -a. statemen ‘showing thé pargana, 
"egtate.and villag in which the land com- 


-prised in the tenure or holding is situate, . 


athe -yearly - rent payable for .the same 


and the total amount recoverable under the* 
decree", 

This’ Séetion also "hows liat. aktach 
ment, and sale of the entire holding “was 
contemplated in-execution of a decree for 
rent. It does not appear -from any of 
the provisions of the chapter that a por- 
tion of the holding -could be sold, in 
execution of a decree for rent. We think, 
therefore, the contention of the petitioners 
should prevail. The. point raised, however, 
is not covered by authority.. Tt should 
‘seem, however, that there are observations 
in the case of Chandra ‘Sekhar Patra v. 
Rani Manjhee (1) which would. indirectly 
lend support to the view we take. There the 
question arose that, wherea rent-decree 
had been obtained dnd the defaulting 
tenure was attached, whether the provision 
of s. 170 could’ apply? "The learned Judges 
held that 8..170 applied and made the 
following observations .which aré 'perti- 
nent to the present question: "The lower 
‘Court has held that, as a matter. of fact, 
he had attached the tenure in respect of 
which the “arrears had been decreed. 
Some question has been raised before us 
to the effect that what was attached was 


. not the tenure, but interest of the judg- 


ment-debtor in the land. Looking, how- 


ever; at the .terms ofthe application, we 


are not prepared to say that the attachment 
was not of the tenure itself.” 

From these observations one can infer 
that if it could be shown in that case that 


ihe interest of the judgment debtor iu 


the tenure and not. the tenure was, 
attached, the Court would have answered 
the question in the negative and would 


have held that s. 170° had no application 


to sucha case. -Whether I am right in 


drawing this inference or not from those 


observations, for the ccnsiderations ‘to 
which I have referred as to the scope of 


-Ohap. XIV, I think the Subordinate J id S 


view is wrong. 
Although s. l70 0f the Bengal. Tenancy 


claim in the present case, O. XXI,r. 58 


'of the Code of Civil Procedure cannot 


govern'the present case and the petitioners 


"are not competent to prefer an objection to 
‘the attachment under the ,provision of 


the said rule. The petitionera, as I shall 
show presently, are representatives of the. 
Judgment debtors within the meaning of 


T^ 
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‘Objections to attachment raised by a party 
‘to the suit in which the decree under 
execution was passed or by his representa: 
tive fall within the scope of8.47. Objec- 
-tions to attachment raised. by athird party 
‘come under O, XXI, r. 58. 
. The tenure in question is admittedly a 
patni tenure. By s. Jof the Patni Regu- 
lation (VILI of 1819) the tenure is '* capable 
of being transferred by sale, gift or other- 
wise, at the discretion ofthe holder, as 
wellas answerable for his personal debts, 
and subjecit to the process of the Courts 
-of Judicature in the same manner as other 
real property". 
By s. 5 of the Regulation, the transfer, 
-however, is subject to the payment of fee 
and security to the landlord and untilthe 
. conditions mentioned in the said section 
‘are fulfilled the. landlord has a right to 
:“ refuse to register, and otherwise to 
. give effect to such alienations, by dis- 
_charging the party transferring his interest 
-from personal responsibility, and by ac- 
-cepting engagements of the transferee”. 


It is open to the transferee to seek his 
remedy in the Civil Oourt to compel the 
zemindar to give effect to the transfer if 
‘the security tendered is not accepted by 
the landlord. But until the registration 
‘of his name has been effected the transfer 
-does not affect the zemindar's right and, in 
spite of the transfer, the landlord may 
‘igaoré the transferee and may continue to 
-hold the recorded tenant responsible for the 
rent and ofher obligations imposed upon 
the ténure. As has been pointed out by 
Sir Comer Petheram, Y. J.,in Joykrishna 
Mukhopadhya v. Sarfannassa (2), that until 
“the fee (as required by s. 5) has been paid, 
the zemindar shall not be bound to register 
‘the transfer and further than that, until 
-the transfer has been registered, he shall 
not be bound to recognise the. transfer in 


“any way—that is to say, until his demand -` 


has been satisfied and the registration has 
been effected, the old tenant remains his 
tenant. 

Their Lordships of the Judicial Com- 
mittee in the case of Luckhinarain Mitter 
v. Khettro Pal Singh Roy (3) laid down 
that until the assignment has been register- 
ed or the assignee has been accepted by 


(2) 15 O. 345; 7 Ind. Dee. (w. s.) 814. 
' (3) 20 W. R. 380; 13 B.L, Ri 146; 24 W, Ri 407a; 3 
Ban, P, gi Js 213 (P, QJ. s E "UM 
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the patnidar as his.tenant, the -assignor id 
not. discharged from liability and such. 
liability may be enforced by the sale of 
the dar-patni in execution of a decree 
against him for the rent. . 

In the present case the petitioners, who 
have purchased the judgment-debtor's in- 
terest prior to the decree for rent obtained 
by the landlord are bound by that decree 


and as such are representatives of the judg- 


ment-debtors within the meaning of s..47 
of the Civil Procedure Code. This view is 
inconsonance with the view taken by this 
Court in the case of Surendra Narain Singh 
v. Gopi Sundari Dasi (4). The petitioners, 
therefore, being representatives of the judg- 
‘ment-debtors can raise objections to the ` 
attachment under s. 47 of the Code. They 
cannot, as we have already stated, raise 
objection to the attachment under O. XXI, 
r.98,as they cannot be said to claim the 
property on their own account as a third 
party (not being a party to the suit or his 
representatives) could raise, It has been 
suggested to us by the learned Advocate 
for the petitioners that their application 
before the lower Court might be treated as 


-one under s. 47 of the Code and dealt 


with as such, but we are not prepared to 
do that, as the objections under s. 47 might 
not stand on the same footing as objections 
to the claim under XXI, r. 58. The former 
class of objections may cover other and 
different grounds. We, therefore, discharge 
the present Rule and in doing so we observe 
that it will be open to the petitioners, if so 
advised, to raise objection to the attachment 
in question under s. 47 of the Civil Proce- 
dure Code. 

In the circumstances of the present case 
each party will bear its own costs. 

This judgment will govern Rule No. 953 
of 1¥26 

Let the records be sent down at once. 

Panton, J.—I agree. 


A. N. A. Rules discharged. 
(4) 32 O. 1031; 9 0. W. N. 821. 
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Dus .PhamvrrEPS- vire WA 
ae versus. - pus pr Ug. o: 
-SEORETARY oF STATE FOR INDIA" e 

(C (77 CIDERENDANT. 2-726 482 3 6 


- EG ‘of: India Acts, 1915, (ob 6: Geo: Vc. 62); 
1816 (6 & 7 Geo. V.;-6.:87 ); 1919 (9 '&.10 Geo: Vi, 6.1101), 
854.20 (2), 29:05), 32 —Defence of India’ (Consolidation) 
‘Rules, 1915, JR. 11Á —Contract by Government servant 
— Liability: of Secretary of State Principles Verbal 
contracts, validity’ -of —Coimnandeering order—Act o 
State —Givil. Procedure Code. (Act: Vof 1908). .s: 80-— 
‘Notice pto Secretary, of State;- Contertts=—“Cause of 
action’ — —'Notice. as. to future cause, of. action , validity 
‘of —Contract for sale of güods—Réfusal to take deliver y 
Suit for damages—Limitation: -- 

A contract.on behalf :of the. -ecretary.;of Slate for 
India must.be,in.writing-and must be signed.by a 
‘person , upon, the | permanent ‘establishment of. the 
‘Bécretary of State who” has been specially‘ empower- 
-ed in this behalf: -Vérbal contracts-“and: Contracts 
‘other- than those. specified in.s. 29 (5) of.the Govern- 
ment of India: Act- even, itestablished;have.no effect. 
Tp, 381, col. 1.] MS 

Young ` v. Leamington ‘Corpor ation (9) and other'¢ cases, 
-relied-on, 
The. Secretary. of: ‘State ‘can be sued. 88.2 “body 
-corporate as proyided..in s. 32 (1).of the- Government 
“of India Act. [p. 381, col. 2. 

" The Secretary” ‘of State is^ liable dor damagês : 
-occasioned -by: thé: négligence of? ‘servants: : ‘in “the 
.Seivice'ofi Government, if the negligence .is;Buch ‘as 
. would-render an ordinary employer. liable.. The test 
really is whether the contract .was,a Soveréign dct or 
“was one ‘which a private individual éduld' have entered 
: upon imhis. ordinary bnusiness-pursüits. If! -itis ‘the 
; former; the Secretary of 'State.is not liable; but if it is 
. the. latter he can be,.sued,in:the same way that. the 
` East India Company could. have been. sued for” acts 
“done "n/their capacity as traders and not as ‘the 
- Sovereign power. “[p;2 382, eol 2.) « 

A commandeering order is one which. ES bot 
, Government, can make, and being an act of the 
` Sovereign power, the. Secretary, of State’ cannot , be 
_ Sued in respect of it. "[p: 382, col. 27 : 


‘Although the ` object’ of 8. 80 of thes Civil Procedure : 
Code is merely to inform the defendant substantially : 
of the ground-of complaint’ and ‘the words: ‘cause of ^ 
action’ in the said section. should. not -be-construed - 
ina narrow’ sense, yet it is necessary to state the 
cause ‘of ‘action’ with Some precision. [p. 384, col. 


1. 

d cani of State for India v. “Perumal Pillai (16), ' 
distinguished. 

Where a notice under s. 80, Civil Procedure Code, 
in respect of acontract forsale of goods alleged to 
have been entered into by a Government servant . 
stated that no instructions had been given for the 


AN ‘ 
- ~" t 


delivery of the goods and that unless the requisite : 


orders for delivery were 
would be adopted : 

Held, that the notice was invalid inasmuch as it 
was in respect of a cause of action which had not 
already arisen. [%bia.] 


ven legal proceedings - 


A contract for sale of goods was alleged to have ` 


beon made. by a Government servant on the 26th 


 . KESSORAM PODDAR &-60: *, SEORBTARY- OF STATE FOR‘INDIA. 


107 1..0.. 1928 
August, 1918. ‘His superior officer issued a Circular 
on the 2nd’ February, .1919, stopping all further de- 
Jiveries. A; suit for. damages, for breach’ of the con- 
tract wag filed i in June, 1922. 


- Held, that in the’ ‘absence òf ‘anything’ inthe còn- 
‘tract’ to. show-that the. délivery-was postponed: to ‘a 


‘later: date; ‘the. :breach- of. the: contract_must, beheld | l 


to have occurred inz February, 1919,. when, ., the 
‚Circular, stopping deliveries was iséued, and’ that the 
‘suit was, ‘therefore, barred” by limitation. ‘Lp. a; Col, 


duse 


X Messa. N. N. *Siredr,, SAM. Bove and S. iC 
“Roy; tor the Plaintiffs.- :. . 2- E 
‘2 Messrs: L.P.: E. Pugh and T: ‘Ameer E 
for- the. Defendant. ' bo. ee 


JUDGMEN Tin KA suit Kesar 
"Poddar- & Co. sues, to recover from. the 
Sécretary- of State for: India -in “Council, 
-Rs. . 93,35,835 _ together with -inferest 


- 


Rs. 10:44,613-4. ‘being. the loss.and damage 


“sustained by- the. plaintiff firm by, reason 


.of the deféndant's failure and neglect to. 


.pay for, or take. delivery of, certain -goods 
-bouglit by the- defendant. ‘from: it. . The 
: purchases. are said to: have ‘been made by 
-one, Charles Sutherland -Waite, an officer. a 
thé. Indian Munitions, Board, Bengal. 0 
four, dates, namely, 4th, lth, Ith June, 
and 26th August, DB e ee TY 


TIt appears ‘that the Indian Munitions 
Bod Bimla,. was establishéd, on. the. lst 
"March, 1917, and the. office of ‘the Control- 
. ler, Munitions. Bengal, was opened in June 
“that year. Mr. Peterson . of the. Indian 
. Givil.Service was ‘the. first. Controller, being 
appointed on thé 30th June. He. continu- 
-ed to bold office till the 19th April, 7919. 
“Under, him were two, Assistant Controllers, 
“Mr. Nixon of the Indian Civil Service.and 
“Dr. Meek of the Educational Service. ` Nixon 
left office on the 2nd February, 1918. Meek 
“succeeded Peterson , ‘on 
; There’ were algo. four Deputy. Controllers 
one of whom. was Mr. ‘Waite, who was 
“appointed . in. November, 1917, and went on 
, leave onm 93rd January, 1919.. ‘His ‘ser- 
, vices were, dispensed | with.on 20th. Febru- 
, ary, 1919. 

The plaintiff ` firm “opened their ai 
` department in March, 1916; and Mr. A.H, 
. Ghaznavi was in charge of it. From May, 
"1918, Gbaznavi began, calling on. Waite for 
orders and if is alleged that prior to the 
purchases, now in suit, he had received 


. orders from Waite for ‘goods costing 


“Rs. 27 lakhs, for which payment “has been 
made. 

The pleints. rins _case is that Waite's 
method of purchase was not-'te “call “for 


19th’ May, 1919. . 


IP 
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tenders from merchants having war mate- 
rials to supply or to make out. written 
contracts : w such a as he. wished to, 


r a- $? 


tives), “diseuss the Price Mond after ‘discus. . 
‘sion; .put.tick marks i in pencil against such 
temą on each list as he hue pea ME 


parre tt 


Jhe had bought the e gso- ticked, There- 
-after, when he wanted delivery ofthe goods 
purchased, he would: send a delivery order 
through his office requiring the seller to de- 
liver the: goods at- the Narcaldanga depót 

cor af such other place as might be. Bpecifis 
.ed in:-the order, but-owing to the congest- 
“ed state of the depats month. often elaps- 
ed before such. delivery: orders.were. issu- 
ed. :He, would- also purchase. goods by 

what: was popularly. known asa “comman- 
deering "order. It appears that under the 

-rules framed under the Defence. -of India 
Ach. certain classes of goods such as . Cor- 

cugated | iron sheets, galvanized „plates, 
barbed wire and ‘the. like,. could, not be 

“gold by merchants: except: under license 

from Government and when a ‘;comman; 

deering: order was issued, the. goods. had 
to be delivered at. such places as- were 

‘specified therein. Such: an order could 
-only be, signed. by: the Controller of Maai- 
tious: himself. In. such cases . the price of 
“such goods was agreed- upon but where ` 
there was, a dispute, the price was ulti- 
‘mately , settled by reference to arbitration. 
The restrictions under thess rules, were 
withdrawn in Dacamber; 1918. ‘Waite had 
-authority . to buy both for stock and indent 
and could buy ahead for stock.on the basis 
of the previous three months’: require 
ments. In the exercise of. these” PA 
the- plaintiff. firm says that on the. four 
-dates. mentioned above, he. purchased the 
goods from it in.the manner indicated. 
Ia somecases, delivery orders were issued 
-and the goods were delivered and -paid 
for, but in the case of the rest, no delivery 
-orders were issued though the ‘plaintiff firm 
‘repeatedly asked for them and it was al- 

ways ready and willing to. deliver the 
goods. Subsequent to the z6th August, it 

.18 said, that. there were -further purchases 
Dy W aite from. the plaintiff firm. and it is 
, also. said that in. September, 1918, for in- 
stance, some scrap iron Was bought and 

apid fon . 5 a 


— 


kr > 
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tg accept To net the plains i rui dp letter 
: 8rd: January, | 1919.:-; "The .order 
m a contract :and, therefore; delivery 
Or- non-deliyery . théreunder. :was . to, be. res 
gulated' by’ the provisions of. the. Jaw," 
On: the same date, Mr. Peterson. wrote : 
“The- materials déliveréd at the tite: "prior 
to the issue ofthe letter: -cancelling the 
order. have bsén-taken into Account, but 
with regard to other materials it will be 
necessary for. you to prove to the satis- 
faetioh of thé, Controller, Hardware, “that 
“these. were -ih your: possession: "when ‘the 
letter canéélling the order ‘was: ‘received by 
you.” The plaintiff firm ‘apparently : suc: 
ceeded in satisfying- Keatinge,'as, on. ‘the 
15th - January, -he. wrote a letter im “whith 
the -following ‘ex pression ‘occurs’. “This 
will, -as’-explained: -by “your | ‘tepresénta: 
tive to me, complete all outstanding orders 
placed. with you. bythe Beputy au 
ler" (that: is, Waite).  ..: Mun 
-On lst. February,- ‘1919, thee Controller 
in a circular. letter. to all “English: and 
Indian firms wroteas follows: - gts wen 
“Would you ‘kindly note. that no, deliz 
yeries should be mae after -the. date<of 
receipt of this. letter or of any: others 
placed with you by the Deputy: ‘Control; 
ler (Inspection) without first of al? maks. 
ing a reference to me. and. obtaining my 
permission.” > .- 
` The effect of. this letter “was; io: P 


tinue all deliveries. The’ plaintiff firm's. case 


is that it does not affect the- previous Pur; . 
chases made by Waite for indent although: 
he had. been forbidden on the 20th &ugust, 
1918, from. purchasing for: stock, . The 
"plaintiffs case further is. that in Novem: 
ber, 1918, they,.had received.. Waite’ S pros 
mise to take. delivery of all ‘goods’ PUT- 
chased by him by July, 1919, The ques; | 
tion of limitation would, therefore, not 
‘arise as: Waite admits, that: “the: dealers 
would. hold the „goods till he, .called ‘on, 
them for them, This he never did. The 

plaintiff firm .through:-their' attorneys, - 
. Messrs: - Morgan &. Oo; wrote. & ‘letter 


a 


~ 


= actions. 


with. 


on 26th “July, 1919, 
giving. particulars of the goods alleged 
‘to’ have 'been. -purchased by Waite and 


threatening’ a suit in' the event of neces- 


sary delivery: orders not being issued. A 
copy: of the letter was sent ‘to the Fi- 
nancial Secretary, Govérnment of Bengal, 
Secretary, Munitions. Board, and Con- 
troller:of Hardware. In their letter to 
the Financial Secretary, the plaintiff firm 
gave the, réquisite notice under s. 88 
‘of the Civil Procedure Code. Dr. Meek, 
the new Controller, replied on 29th J uly 
offering ‘an: interview Dat this offer was 
not accepted. 


On the 22nd December, 1919, the pre- 
mises of the plaintiff firm ` were search- 
ed by the: Police; apparently with a view 
te prosecution, ànd all books and papers 
were seized. The documents were scru- 
tinised by the authorities and Ghaznavi 
‘was asked for answers to certain inquiries 
which he gave... In the end no prosecu- 
fion was launched. The papers “were re- 
turned to the plaintiff firm i in March, 1922, 
and, in the. following.June this suit was 
filed.. The plaintiffa' case is that during 
all this .time Government never repudiat- 
ed their claim. ! 


The Secretary of State in his wien 
statement denies that Waite was his 
agent or was. competent to bind him by 
the. alleged purchases or that there was 
any contract between him and the plaint- 
if firm’ in fact or in-law. He denies 


the purchases by Waits and the plaint- 


iffs loss by reason of the breach ofcon- 
tract. He-avers that in February, 1919, 
the :Munitions Board declined to. receive 
goods or orders placed by Waite without 
reference to the controller. Thereafter, 
the plaintiff firm had - notica and the 
cause of action, if any, is barred by 
limitation. 

^In para. 10, he’ says that the trans- 
alleged can give rise to no 
cause of action against the defendant 
inasmuch as the same relate to the exer- 
cise of Sovereign powers, namely, the 
purchase of munitions for the purposes of 
war, and do not relate to trade. 

In ‘para. 11 he sayg that the formalities 


required by law to create a contract binding 


on the defendant have not been complied 


. In para. 12 he says that for-a considerable 


; period. prior to the ‘transaction alleged in 
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the plaint, the plaintiff? firm | had -` been. 
systematically defrauding the Goyernment ` 
of [adia by supplying goods -at exaggerated 
prices under false weights and measures and . 
quantities and that the quotations put for- 
ward by the plaintiff firm“as amounting to a 
contraet were patt and parcel of the. same. 
Scheme of fraud and can give rise to no cause 
of aetion. l 

With regard to the allegenions contained 
in this paragraph, they are further explain- 
ed in the particulars furnished by the de- 
fendant in February, 1925,as meaning that 
the plaintiff firm. and Waite entered into a 
conspiracy to défraud Government in 
various ways, by antedating the orders 
showing purchases by Waite purporting to 
have been made before his authority had 
been withdrawn and by short delivery. 

- The following issues were framed;—  : 

' (T) Was-the purchase of munitions for.the 
war an act.of State? ~ Oan any legal liability. 
arise in relation to such purchase?» - | 

(IT) Was there any legal and binding con- : 


tract operating under s.-20 of the Govern- 


ment of India Act? If not, is- there any 
‘liability on the defendant ? 

(III) Did Waite in fact enter into any 
agreement to buy the goods. in the plaint 
mentioned ? 

(IV) It so, has such agreement any legal. 
effect to bind the defendant? 

(V) Did the said Waite agree also ‘that 
Ed should be made when called for? 

(VI) Did Mr. Waite or, any suecessor of 
bis promise that orders would: be given in 
due coursàas alleged in paras. 3 and E 
of the plaint í Po os 

(VII) If issues Nos. 5 and 6 be KABEH, 
in the affirmative, is defendant in any may 
affected thereby 2 

(VIII)Was oe refusal to take any more 


-goods, and if 85, on what date or dates? 


(1X) Is the suit barred by limitation ?. 
(X) Was the statutory notice duly served? 
(XI) Was the plaintiff resdy and willing 

to perform? `` -> 

(XII) Was there a fraudulent conspiracy ; 
to defraud the Munitions Board ? 

(XIII) To what damages, if any, is the 
plaintiff entitled’? 

The original lists upon which the present 
claim is based consists of 11 sheets of paper 
marked at Waite's examination on commis- 
‘sion in London (Exe. 1A to K). Number 1 
is on a plain piece of paper in Ghaznavi' 8 
handwriting and the: remainder -are ` type- 
written onm the office paper of J&essorana 
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‘Poddar -& Co., 15, Olive Row. Numbers 
1,3,5,6, 7, 9 and 11 „bear tick marks or 
;peneil lines indieating, according. to the 
‘plaintiffs’ case, that all the goods so marked 
‘were purchased by Waite. Numbers 1, 2, 
$, 4, 5and 11 have various endorsements in 
-Waite's handwriting which according to 
the plaintiffs’ case are his orders to the 
office how to deal with the goods thus pur- 
chased. | 2 m" 
` I now proceed to consider the items 
seriatim. d. a 
bih June 1918, Sheet No. 1. Six out of the 
seven items on this page have blue and 
black pencil marks against them and 


against the item.250 tons corrugated iron, 


sheets there isa note in black pencil by 
. Waite “Make out order for this on Kessoràm 
Poddar & Co. 15, Olive Row." For this 
item a commandeering order (Ex. A) was 
issued wherein Rs. 25 per. cwt. was fixed 
as the price but the price allowed on 
arbitration was Rs. 32. Exhibits Cl to Co 
‘show delivery of the goods and Exs. Dl and 
.9 and Exs. El, 2 and 3 are the receipted 
pills, The plaintiff's case is that the re- 
.maining five items were purchased by 
: Waite at the same time without orders of 
.delivery being issued so that the plaint- 
-if firm is entitled to-their value. 

' lth June, There isa tick mark in 
„black pencil against an item on sheet 
. No. 3, viz., 21 tons galvanised plain sheets 
.and 42 tons galvanised wire. Below in 
. Waites handwriting appears a note 


. Make .out order for 23 tons galvanised - 


sheets at Rs. 77 per cwt. Commandeer 
‘tin sheets against demand.” The plaint- 
iffs case is that. they received delivery 
order for 21 tons galvanised sheets on 
the 70th June (Ex. Fl) for which they 
were paid. In regard to the 6,445 cases 
tin sheets covered by the commandeer- 
ing order they supplied in all 2,490 cases 
(Exs. C6 and 7, Exs. D3 and D6 and Ex. 
E4), for which they have been paid and they 
elaim the value of 3,995 cases for which 
. delivery orders have not been issued. 
17th June. Sheet No. 2 contains an 
offer of 500 tons corrugated iron sheets 
for immediate delivery. Underneath there 
is some indistinct order in blue pencil in 
Waite's handwriting “Make out ‘OC’ order 
for 500 tons. First ask how many 6 ft., 7 ft. 
(illegible), 9 and 10 ft. I will inspect sheets." 
The plaintiffs’. case .is that in spite of 
the commandeering order no. delivery 
terder.was.ever -received.by: thém “and as 


"red pencil against 
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they could not sell the: goods so. -com- 
mandeered without license from the Board, 
the.goods have. been’ left-.on their hands 
and they-are entitled: to their value. . .- 
23rd August, ~“Sheét: No. 4-is a lettér 
from the. plaintiff firm offering ^ Waite 
certain goods-on which appears Waites ` 
handwriting in red pencil “Put ‘up cases 
relating to these."- On: sheet No. 5 "theró 


.is a green pencil line against item ‘mild 
‘steel round bars. Against, the 2nd and 


3rd items which are bracketed is 'a' note 
-by Waite "Have we met all demands?" 
‘Against item galvanised wire there “isa, 
‘green pencil line with a. note’ by Waite 
“Have we demands for. others’ but 14." 
Against item galvanised’ barbed ‘wires; 
there is a green pencil line with a' note 
‘by Waite “Have we any outstandings." 
On sheet No. 6 ‘against four items galva- 
‘nised plain sheet there is a cross mark in 
the. first and fourth 
items with “Rs. 90” at the side. Against 
two items ‘Aluminium sheets” there is a 
‘red pencil line against both with “Rs 6/1b." 
at the side; There are red pencil cross 
marks against four other articles on this . 
page. On sheet No. 7 there are 1l items 
mild steel sheets and a green cross 
mark against the Ist, 3rd, 5th and 7th 
items. ‘There is a red line against item 
5.070 cases tin plates.- On sheet No. 9 
there.is a red pencil line against the 
first two items mild steel round bars, 
aggregating 566 tons. On sheet No. 11 
there is a red line against 8 items of 
unequal angles aud 5. items .unequal legs 
against which Waite has. written: “Take 
this lot ‘at Rs. 64” this entry being in 
red pencil except the price ‘which: is in 
blue pencil and there is a red mark 
against the last item 40 tons unequal legs. 


The plaintiffs’ case is that although this 
list was typed on the 23rd August it 
was actually submitted to’ Waite . on 
the 26th August. On ‘that day Waite 
purchased all the goods specified but 
delivery orders were issued: in respect 
of only three items; 10 tons galvanised 
plain sheets specified in sheet No. 6 and 
65 tons aluminium. ingots.on the. same 
sheets and the firat seven items of un- 
‘equal angles on sheet No. li and for 
these payments have been received. As 
regards the rest no delivery orders have 
‘been issued. "The plaintiff firm says that 
-they are entitled to their value: , 


B64 
--Inssupport:of these allegations the plaintiff 
firm: has:examined. two witnesses; one is Mr. 
Stoddart who--was:.Waite’s. assistant in the 
Munitions Board at Calcutta, -and:thé other 

Mr..Ghaznavi-who.asl have said. was 
bod of the. metal department. of Kessoram 
Poddar & Co. “The firm appears to be. in 
Very. low . water. at present. - According” to 
Ghaznavi, "Kessoram Poddar has lost all his 


money and though he; avers. ‘that Kessoram | 


Poddar-is making: money. again, "Kessoram 
Poddar has. not.comé into the box to explain 
how. ‘Ghaznayi's 8 remuneration.as Manager, 
he states, was. a quarter of. the. total profits. 
He was. himself in the | Insolvéney Oourt 
" from. 1915 fill last, year (1925) when he 
entered. into. a com position paying. ihree 
annas . ih. the rupee, when. the order was 
annulled; , He days in. one place (Q. 465) 
that his pecuniary _ interest. in this suit is 
Rs..50, 000. or perhaps. Rs. lakh, as he has 
still to. pay. “merchants'who_ supplied him 
with. the goods, But .here he seéms to be 
inaccurate, :. a8, the result. of: his” ‘discharge 
from the Insolventy Court .frées him from 
all liability. to-his ‘ereditors:. Hé “was ques- 
tioned a8 regards certain dealings which he 
`- had. with fégard to, getting a “member oi the 
Bar to ‘stand security for him. 


“5475 Q: — You have gota: ‘brother 2. 5s 
5. A — Yes. - 5: 

& 476-Qi+-One of you got a eH bêr of the 
Bar to stand security foryou or for him as 
tlie case: may-be-and then when you were 
called” upon: you said, all. your rey 
waswagf? © “ 

C A —'Lhatis not so. x DEG 
477 Q.— Who wasit?” 
2 A .—Myselt. 

':478 Q:—Did you get a ne of the ‘Bar 
to. stand surety for you? 

.A:—He isa particular friend of .mine 
(QR). Not: ‘only stand, surety but he. ‘paid 
money from his own pocket to save me toa 
Jarge extent. . ; i 


e: 419 Q: —You represented that you . were 

giving security on your estate in Dacca? 
'-4.—Not a bit of it. He stood guarantee. - 

400 Q.—Did you -set up that these es- 
tates.could not be liable for your personal 
debts because they were wadi ? 

ANG 5. 

.481 Q. —Did you ever raise the question of 
wadi about that: 2. 
A. —No.. 

482 Q.— Did not the Allahabad Bank buy 

your properties from..the Offciel Assignee 
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“perties. ` 


-Stoddart was. 


lakes . and. this . 
.when he joined the war. "After the Muni- 


;is beyond all question incorruptible. 


“1071: Q. 1928 
and didn’t. you set” api that; an Were 
uagf?. T fà 

PEN The roberts ous E cell prO. 
perties which were really. waqf.. lt. was.à 
mistake on theirpart.It- -was pointed out to 
them and they.did not-press it against that 
property when.they-found out, ^7. e 


ya "a * ma hs 


- 483 Q.— Thére wasia- GA ‘with. aJàrge 
amount of property which was claimed by 


"'ereditors- or purehasers-, ma? 


. A.— NO creditors, claimed , | these : PIO. 


""— — e 


484 Q.— Did ‘hee: Aljahabad: - "Bánk" say 


-thére were certain properties: which’ were 
able to them: and: you said” they- were 


wagt? 


' -A.—T never, said it was Wc. They 
Í es moved-i in-the matter. ^-^ -* 

' 485Q.—Then your surety Was left to meet | 
“the liabilities? ^ > 

LA — Not with the Allahabad Bank.” 


Iti ig plain. from these, „admissions that 


"May. TS end was made “permanent: “a 
: He. explains his.. duties ^ in, 


month later. . 


answer- to Q. 12: . they. ‘were: generally to 


assist Oapt, ` Waite i in, his work as. well: as, 


.to-make out ‘orders, ` indents, kéep records 
and look after the; office generally and 
though this apparently: was not part of his 
‘duties, he states that-he kepta private 


-record of his own of all purchases :made by 


Waite in the office (Q. 26).. ‘Before: the war 
;employed' -in the. United 
States of America. as verifying ‘officer 
on the lakes which he explained .means 


-that he counted - the, number of packages : 


at the different: steamer.-stations on the 
.he did. for 4 months 


tions Board . was dissolved’ he -has taken 


,up:as he says in‘answer- to. Q. 476 the 


work of broker in Dodge and Seymour, 
Waterloo Street. “He goes round, he says, 


for indents and he gets a salary of Rs. 10a ' 


month and commission of 1 per cent: and 
if he works really hard he may make Rs. 300 


.& month. ‘Thus it is apparent that neither 
from his previous career nor for. his’ present. 


occupation can it-be inferred that ‘Stoddart 


That 
the Government at one time did not regard 


him as suchi is i proved by the. fact. that be 


004 
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was prosecuted with some others in connec- 
tion with the Munitions Board frauds. 


175 Q.—l believe there ‘was a prosecu- | 


tion against you at thé iàstance- E 
ment Pu. o e a ME aw 


vd Yes. e v^ in 


177.Q.—Do you: now WA when the 


prosecution started? 
A.—You are taking me very far. back. : 


ted? 
A.—Po. téll you the kaiih I never took 
the ‘trouble to find out. I did: not know. 
_ I was not convicted anyhow. I have. never 
read the judgment, 

179 Q. —You were neither sent to J. ail nor 
fined : ? l "E : | 

24.—No. ~ br. 2 d Ik 

A person who can‘ give answers of this 
kind seems to me to-stand self-condemned. 
The impression: he conveyed to my mind 
was that he had come to Oourt with a care- 
fully rehearsed story, which was founded 
partly on fact and largely. on, fiction, and 
that he had .made.up his mind néver to. 
return.an answer which, might be- constru- 


ed as. in any way conflicting with that story . 


and further, that his eagerness to aid the 
plaintiff asso great that.he was sometimes 
led into most palpable absurdities, as for 
instance, when he said that not only. Waite 
but he.and others. of the subordinate _ staff 
including evén the héad elerk of thé office, 
their pleasure. .. .... 
"^"^1now proceed to- Gonsider lié evidence. 
He. first deals with Waite'ssystem.. ` 
15 0. —What was his (Waite’s) system. rai 
..A,—He, generally made. marks on papers 
submitted by; different firms or else he made 
rémarks on the indents, himself or ‘he told 
us “Make, out order for 50. and 50. ' verbally 
Shih was majority of.eases. .. .. 

20 Q.—Oónfine yourself to. hardware ánd 
metals aid” things of that kind,” Was Cap- 
tain: Waite buying only for stock or also for 
indents? ...-- 1 


~ 


1 A+ For stock, deni and. also for. 'com- 


"mandeering. WA eee 

. He is. not-sure! if he.sawi the lists Exe: 1A 
io K; -but he said that such lists” after: being 
‘marked: were:handed:to him. : x 

782. Q.— What would you do when , you fe- 
ERR d the lists.?. :-^ 
J^ A.—EFgenerally m&rkéd: down: o TN 
Must Oapt, .Waite marked off in pencil which 
was a sign.to:mie that he ‘had accepted these 
goods from merchants as purchased... NUN 
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178 Q.—Were you convieted or aeqrit- 


265 
: 33 (.--You "would: enter that: Ih: "what 


book?. 
A. —In my NGENE book.: I had: several 


X 3 


PO. books. 


34 Q.—Why'do you vallit a piivate book? 
. A,—Because. Capt. 'Waite was nota busi- 
ness man and I kept it for my own informa? 
iion' so. as to ‘save time when I wanted any 
information- of my own.' 
He “was asked" about Waite’ 8 endorse: 
ments.. -> p 

48 Q. —~ Assume ‘that you! "ware dealing 
with this list and you read this endorsement 
“Have we any outstanding’ ‘what , would 
that convey to you ? a 

_A,—Several' meanings but the Srincipal 
one was that we had given orders to several 
people but who had failed to supply although 
they said they had stocked these.goods and 
on their failure te supply we bill fron here 
or if we. had the goods already booked 
against anything else, this -was the only 
information to Mr. Waite asking him: whe- 
ther he need indent formore.  ...- 

This answer was given.not in. GrOBS- exami: 
nation as. might be supposed but in ‘answer 
to learned Gounsel:in chief. :.He was further 
asked about other endorsements miade by. 
Waite such. as "Have we demandsfor-others 
but 14”, “Have we. met: 8ll demanda’“‘Pat 
up cases” and.so on. The witness had: here 
got.into unexpectedly deep:: water- 8nd: he 
had to-take refuge in the lame:explanation 
thàt all these endorsements 1 mean PREET 
the same thing. c- ~ Si NA 

"55 Q:—Would. Capt.. Waites ik you ‘to 
pui up cases referring to Pareno, „demands 
unless he had got the goods? i7 ucne 7 

A.—What he meant really. . was: hat; hé 
had purchased the--goods, -Ihe purchase 
of the goods had nothing.to do; with DUE 
up cases. 

_ That is the whole. burden:of this wittiess' 
song: that ..Waite. purchased < first.and: en- 
quired afterwards. whether if was necessary 


for him to make purchases, ©% ^ei siu 
:. In-erossg: ¿examination -ho Was: questioned 
on these answers.: | Co, n eso mes 


226 Q:—You gay that : dhee àll- mèan. ‘the 
game thing: “Havé We met: all. demands", 
“Have -we „demands . for : othérs but 14" 
“Have . wo any. outstandings"— You: Sue. 
gest-that in . munition, language als that 
means ‘thesame thing} + c xu iat 

A.—Yes. inue oo. ie 

227 .Q.—" Put Ap "enses "referring :. 


_ these: demands’ '—that :all: means We âme 


thing? cA EE Oo UE a 
1 ` 


vies n. 


e 
- A:—Yes, which: means regarding all the 
Mene: (Q. R.Y that means “Put up cases 


against all the items that the man has pre-. 


Bent, every bit.” 

l . 228 Q.—What I am suggesting is this: 

Apart. from ‘munition language, "Put up 
cases" means “let me see the indents ?" 

A.—Indents and demands and deliveries. 

233 Q.—W hatI suggest is this: : What he 
wanted to know i8 what indents had been 
made and how far these ' indents had . been 
complied: -with ? i , 

‘A.—Yes; |. 

3234 Q. —You RT “that: he sated fa 
. that information as to’what indents they 
were and. whether they had been complied 
with or not, but he mou the goods be- 
- fore he got it: ? . 

A.—Yes. 

The witness was taken through the lists 
(Exs. A to K)andin regard to each, item 
tieked he said that such item had been 
purchased irrespective of the endorsements 
.at the side. He was cross-examined on 
several of these points: — 

- 270 Q.—Did you in these books take into 

account anything but Hio orders that were 

issued ?. ` 

: A.—That is call Pu was noted in those 

books, the goods: on which agmands were 

made for delivery. 

“273 Q.—You were telling me that: there 
are two books. You. now. ‘say when” you 
made out an order it was entered in. this 
book. Iam. suggesting to. you that the 
only thing; goods, which were entered in 
the indent book or in the (stock book were 
goods for which the office had sa orders. 
Is that correct? . —- 

7 are Yes; that iscorreot.;:  . *u 
..974: Q.— These were official books ? | 
 A.—Yes. -> 

1275 Q.—For the purpose of official books. 
eee the . office took no: account of 
"W aite's ticking on the stock list or of your 
private book? -~ 
^ A;—The office took note of my book when 
it was necessary for their help. . 

216-Q.—What you told me is this, The 
office i is-keeping two official books, in. those 
books the office is entering the orders that 
have'been issued and nothing else. . I am 
guggesting to you that. that being the fact, 
the office had no concern with Waite' 8 ticks 
on lists? Is that correct ? 

u) A.—'Phe office did not make any. special 

.qdiote of W aite's ticks for.the simple reason 

that these papers were filed in the office 
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ina file called the tender book.- Any time 
the office or Waite.’ wished to rou to it was. 
always brought forward.: -- 

.. He was asked: (Q. 279) whether. for the: 
purposes of entering up the order it, 
would not be necessary to refer to his 
private: book at all and he answered. 


“NGO”, fr 
With regard: to the endorsements he was 
asked: SAIS 


450 Q.—I want to put to you another réad- S 

ing ofthis, "Have we met all demands;" 
I suggest to you what it means is that: 
I am aware there issome indent or demand.” 
I don’t know: whether it is fully met or not:: 
please ascertain ? 

A .—The translation fret is, the line is: ' 
that we have purchased them and the remark 
is just what you have just said.-  . j 

453 Q.—l suggest to.you that without . 
enquiring first. he. would. not. pone | 
purchase? 

A.—He has pcssa the lot.: 


617 Q.—You said when Mr. Waite put a 
tick the goods were ` purchased and when. 
you saw a tick, you put itin your ‘private: 
book but- when it got to the regular 
office staff and the office records they 
only took account of the ordérs that were 


618 0. —They : did not. roubl About the 
ticks ? : . 4 i 
A.—No. MES 
619 Q.—I. NN to^ you that ‘the real. 
thing was the order ? 
A.—No. I think. the | ‘contract ‘is the real 
order. ` 
620 Q.—I suggest: that there was none 
your oflice took any notice of, except" the 
actual issue of the order? 
A.—No; they’ took notice of the ‘ticks. 
Then we were aware that these things were 
taken and we had to pull from them. 


-T 
v 


It is perfectly : plain : from, this evidence, 
though it had to be wrung from the" wit- 
ness by reluctant admissions. that the only 
goods which were'considered to have been 
bought by Waite were-those for which 
delivery orders were issued. The witness 
was asked about the commandeering orders 
which were issued on" certain items.. He 
was shown Ex. A and the endorsements - 
thereon “Make out C.order .fur..500 tons, 
first ask how many 6 ft, 7 ft. (illegible), 
9 E" 20. ft, I wil inspect - sheets, 


r . t ` - i < - - * i 
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.96 Q.—When you would: get such a note 
of Waite you have already said that. you 
took it to mean that the genus have poena 
taken ? ; i e 

A.— Yes. 

.97 Q.—Make out O order—that means a: 
commandeering order D 

A.—Yes. 

98 Q.— Who would niake M out | ?- 

: A.—We would make it out and the Con- 
troller would sign it. `` 

99° Q.—That. would not . be signed - by 
Waite’? 

A.—No. 

100 Q.—So far as dealers were Bon ined: 
the people who were selling, who was the: 
person who used to tell them that’ such 
goods of theirs have been commandeered ? 

- A.—So far as I was concerned, I could do. 
that myself; ifl saw any goods which I. 
thought :we required I would make en- 
quiries......... 

Then he was asked with regard to the 


commandeering ` order ‘for 6,445. cases. 
- "Qommandeer tin: ‘sheets against demand” 


in the entry ofthe 14th June. |. ^^ u 


109 Q. — What does that mean? 

‘A.—lt means that.these 6 445 cases were 
commandeered by the Munitions ; ; Board and: 
if there was any demand from: Simla’ and, 
we had not sufficient stock in the depot. 
he. ordered, more. Most probably Mr. 
Ghaznavi may have told Capt. Waite 
that he had some more in stock otherwise 


how could he demand. more, if he had not 


any more. ' 


‘In cross. aan e ie was asked— 

: 421 Q.—"Against* demand" —what does. 
that mean? Does it mean against demands: 
that we have or invoices‘ that we have . or 
does it mean if there isa demand?: ^U 

_A.—It means that if we have any other. 
demands beyond the 6,445 .cases "we: were 
to put a note. up: to him. to. Say that: more: 
wasrequired.- ^" 

422 Q.— —Then you say that adder 
tin sheets against'demand" ‘means. that the 
whole of the 6,145 -cases is to be com- 
mandeered and as much - more as you’ 
want? . < E 
A.—Itf we had demanda for them. 


ren Q.—I am suggesting on the Ex d 
that it means that these sheets are to be ` 


commandeered.if there i is a ene and not- 
otherwise ? x 

A,—I don't agree. i 

In my "p fies ig no eb: that 
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when these endorsements wêre- Aum at the 


side of theitems they. meant exactly what 
they said and . no. more "or no less. 


‘if means 
“are there indents. which we have still--to 


_ “satisfy”. but. for. ib. to be supposed that a 
person will buy goodsin enormous quanti- 


ties without knowing whether any ‘demand 
exists seems to me absolutely unwarrantable: 


Stoddart was further. asked `. whether 


When . 
a person.who i8 in possession of his senses ` 
Bays “Have we any outstanding" 


 theré was, any other method of purchase . 


“than .by. ticking and he said:.that people 


Sometimes handed in their lista and ie 


them with him. 
698 Q.— You said that Waite eal di a 
tick:on: these and. these orders would -be 


issued like that and sent to vus Tirms-- 


that was the routine ? 
| A.—Yes. 


~ 699 Q.—There . would be.. no dut con-: 


versation or purchase by conversation? 
A.—Sometimes there would be. ^ A: 
“100 Q.—As a rule these firms used to 


“and their lists in: and . await the: Rest 


without seeing Waite? . "e q | 

- A.— Yes. nos 
701 Q.—With i " TUN persons 

there wasno buying by tick marks:?:5,7. v^ 


» A.—Oh yes, they bought.by tick. ‘marks: à 


702 Q.—Ifthey did not get tick'marka? * 
«A.— Then it was "understood n "the 
popei were:not taken. PEL 

-403.Q.—They putin their lista ind waits 
ed for these orders to come ? 

A.—Yes and there were tick :marks. H 
there were no tick marks, they would Know 


ENG yd igs 


-. the goods were not taken. - ‘ a 


704 Q.—Iam putting to you the ease : of 
the: Russa Engineering—they. send: you. a 


listsaying—we have such.and such goods at 


such price and are waiting: délivery--they 
get an order form—they ‘never see. Waite; 
Do you say that. these persons: e nd m 
tick marks? .  - 

_A.—No, they get: arden deot.. WE 

Ve o: — They. did not buy by tick: marks? ? 
^A.— No. 

: 705 Q. ieo you; could aie: well 


buy. by: "putting. in- your, dist and: 'getting | 
‘these orders. ? - 


That would be a feasible way ot doing 


business ?:. 


-= A. —I dont fellow: ee | 
707 G.—L.am suggesting that these a 
had oe to. do with ' buying by: tick- 
- inj 


A—You are referring: to a statement iie 


t 


kan 


aa 
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I made where"I said that firms that were 
busy came. at à time when Waite?could not: 
be approached,: and I went in, person and 
produced. the slips. to him and he would: 
say—we don't require this.or we will take 
this. .Accordingly 1 would advise the party 
who.was waiting atthe waiting room that' 
such and such was: the.case. 

‘aIt 18. not. necessary. in my sad ement to. 
salen into.minute particulars of all that this 


witness:has said. ‘He has clung to his story ' 


fromthe beginning tothe end, and the 
opinion that: “E formed of his. evidence and’ 
‘the.way.he gave it.was that he was WOUN 
. unreliable. 
: I now..proeeed to consider Mr. Ghaznavi’ 8 
testimony: Mr, Ghaznavi. -is a clever busi-' 
ness man-with all his wits about him. His 
demeanour in the box showed that he auffer-. 
ed from no lack of confidence and as he has 
everything to-gain and nothing to.lose by 
the réesult:of.the case; he ‘has ‘some: HERR 
tion for his-attitude,  : 4..." 

< His evideneécovers very. much: tha. same 
giound «aa Stoddart's,. but is «necessarily | 
much more “comprehensive... He: repeats- 
the story about Waite’s practice: of - pur- 
chaseby ticking’ and. ignores Waite's en- 
“ dorsements.showing that.certaim enquiries: 
' were:to: béomade. before. “delivery” orders 
were: to. issue "on the: ground: that, these 
were merely’ directions to “the office-as to 
what steps they wereto. take.and: did not: 
affect ‘the prior. purchase. of: the .goóds 
which had been: made: by the. -tiek:marks at: 
the side; :He:says ir answer .to Q. 16-- that 
his firm has already-recovered about Rs, 27’ 
Jakhs for supplying materials which Waite- 
purchased! by: putting cross marks-or'a line 
against a particular item; -‘Heturther: says! 
that:.:.the': arrangement. ` between ` them. 
was that: ‘délivery: should. be“. given : only? 
when: Waite. called. :for—it:. He says that. 
about ca hundred: firme. sold their. ‘goods in 
the same way that he professes to have: 
done. I may-note in passing that he has 


fot, examined. any member, of: sudh firm ` 


to support his’ story. He was-.taken 


through the lists^(Exs. 1A—K).and Stated | 


in ‘detail..the. various: goods: which Waite 
purchased by ticking. I have ` P set- 
these outáin full. 

With regard to the aa dai of: th: 
June he was ‘asked &bout:the comimandeer- 
ing :order (Bz: ' A) as: showing -that he 
delivered the goóodS:covered: by.it:and was. 
' paid for it—a statement which i is ak 

py-the ohallans and. the. ‘bills, : x 
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-mandeer tin sheets against demands," 


1071.0. 19:8 
As regards the: memorandum of; 44th 
June he says that,Waite told him that he» 


wanted thetin sheets, of which there were 
6,445 cases, badly, and he wrote “Oom: 


also took the- remaining 2i and 41 tons. 
As regardsthe 21 tons witness has proved» 3 
that he delivered the goods and.was paid 
for them: As regards.the 6,445 cases he - 
has proved that‘he had. delivered.2 ,490 cases. 
and had been.paid for these. 

* With regard to the memorandum-of 17 ih 
June he says he offered 500 tons, upon which” 


Waite said “I take these" and wrote out 


"Make out commandeéring order,” T'his.wàs 
never received withthe result that.he has. noi; 
been able to dispose-of the goods. ° 

As regards: the: memorandum -.of ?3rd:; 
August he.says that ,on.sheet: No. 5 of the 
list Waite took aN the articles:marked in." 
green‘pencil, on sheet No..6 he took all. the: 
articles marked with red cross or. red lines » 
and the words "Rs..90" and “Rs, 6 atb" are 
in Waite’s handwriting. | He says that all. 
these, 10 tons galvanis6d. plain sheets were’. 
delivered and paid for at the rate of Rs. 90. — 
and that the 65 tons aluminium ingots were ` 
also delivered ‘and paid for. : On. sheet 
No. 7 Waite. ‘took the articles marked "with. 
a cross in ‘green pencil or with a red line. 
On shéef No. 9 he took, the first two items. ` 
On page 1l he took all the articles marked . 
with a red line and” the item at the foot, 
marked with a eróss, and he. wrote “take s 
this lot No. 64” against all” but thé last 
item. He says ‘that delivery was given of. 
the first seven items and payment was" 
made, 'as.to.the rest no delivery. order: was 
sent and the price-of those goods i is payable 
by: Government.. 

"He was then. shown a. darer. Er 
No.:2788A. (Ex. 3) for 10.tons.. galvanised. 
plain sheets shown on` page: 6.:0f the—list, 
and the-corresponding entry in the register UN 
(Ex. 2A) whichis dated 16th. kugust.-. He.: 
was asked by his learned Counsel.to- exer 
plain how goóds^purchased -on.the' 26th 
August: could haye been. delivered on an: 
order, dated 16th August. His reply was :.- 
‘T.do not know, it may. have been the office l 
put the date from the previous list. I.am:. 
guessing" —(Q. 28D) 63 80 ue ou . 

“Then he was asked :—.. -- ` 

. 237:0,—Did you know that as a ree 
of. fact on the.20th.or21st August. therës 
had been any limitation on i power of > x 
: Waite to buy for stock ? . «--. 


A,—Nothing whatever, "a T. 


and °'— 
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He was asked a£ Q. 246 whether he had : 
made any demands for delivery orders and- 


he said he asked .Waite, Stoddart and 
Keatinge whoreferred him to the- Oon- 
troller. | 


i 


' He was then asked about his correspond- 


ence with Keatinge and his éxplanation to 
Keatinge's statement that "this will, as ex- 
plained by your representative to me, com- 
plete all outstanding orders"—was that it 
referred fo all outstanding delivery orders 
(Q. 251). | l 
He was then questioned about Peterson's 
circular’ letter of lst February stating that 
no deliveries were to be made without re- 
ference to him, and he said in answer to 


Q. 259 that he continued demanding orders ` 


trom Stoddart and Peterson verbally. He 
was asked (Q. 262) what Peterson had told 
him and his answer was :— 


“Peterson said: Waite has left his depart- 


ment in a chaotic condition and I must: 


look through all that before I can say cer- 
tainly. You have to wait. 


the goods unless we clear the depOt." 
He was again asked whether Waite had 
promised him delivery orders! 


anything at any other time? 


A.—In November I think he said before 
Mr. Peterson—Peterson went to see Waite 
at his office; and also in December he said: 
"My dear fellow, here is the armistice, we 
have-several places congested, we have to 


wait.” I said—How long? Hoesaid. "No: 
I said “That | 


longer than 4 or 5 months.” 
is along wayoff.” Hesaid “I cannot help 


it’, "we are simply full up; let us clear 


these goods and. we will take delivery." 
Isaid: “Give me some time within which 
I can expect you to take delivery." He 
said: “Not longer than July." Then when 
I saw him again in January, I Said I hear 
you are going away. Hesaid: ‘Yes, only. 
for a month or two,” l 

358 Q.—Do you know when he came 
back? 

A,.—He never eame back at all. 


854 Q.—You did not meet hint at all after . 


“January 1919? . 
A.—The last time I met him was at the 
station when he was going to Ooty to see 
him oiff—that was in January.1719. 
859 Q.—Did Mr, Peterson at any time 


A 


The depót is ` 
absolutely congested, wecaanot take over. 


‘telling you whether it was 


-was for him to decide. 


369 


tell you that he will not take these goods or 

give you delivery orders ? 
A,—Never. 
356 Q.—And when you as you eaid 


‘were verbally making a grievance before 


Peterson, did. he any time repudiate 
them ? E 
4.— No question of grievance, I demanded 


- from him to take delivery. 


357 Q.—Did he repudiate? 

4.—No. ' | i 

In the beginning of July Ghazuavi states 
that he interviewed Messrs. Morgan & 
Co. and had his claim formulated in their 
letter of 26th July, 1919. After sending it 
he says he got areply from Dr. Meek stat- 
ing that he did not doubt the statements 
but would like to see the originals 
(0. 279.) AUF ` 

Then he explains that all his papers - 
were geiZed by the Police on 23rd December, 
1919, (Q. 281) and were riot restored to 
him till the 20th March, 1922, and he says 
in. Q. 301: | a 

“ After the papers were returned in March 
1922, even up to that moment was there ` 
any suggestion in writing or*verbally by 
anybody on behalfof the Government that, 
your claim wasa bogus oneor there wag: 


| “no contract P—No."- 
352 Q.—Before January 1919 did he say . 


He further states of his own personal ` 
knowledge that the Police enquired-of hid 


vendors and his banker as to his pur- | 
`- chases and also of Cox's and. at the bonded 
` warehouse to find out whether he had the: 


goods in his possession, and that, they - 


. were satisfied that the goods ‘were there, 


He further states that he was continually 
asked by.the Police to explain entries in : 
his books and that he did so, and thet he 
kept copies of the questions and answers, 
He further states that he gave notice ta 
the Government to produce a great 
quantity of correspondence but that none 
of it has been produced, — | .  ._ 7. 

Then he was asked i= Am ` 
401 Q.— When Mr, Waite was buying - 
goods trom you, was he in the habit of 
meant fer stock 

or forindent 7 : ire 


- No. ; - 
402 0.—What did he do ? 


A.—He would say "I will take. this." 
He never said for ‘stock. or indent—that | 


1 
V* 


> 403 Q.—Suppose one day he had taken 
100 tons from you &nd put his tick mark 


‘and soon, whether that will ba taken tos 


ató, 
wards. stock or 
bè told you ? 

A.—No. - < HE. 

404 Q.—You were not interested in it. ? 

A.—Not at all. ` 

405 Q.—You only wanted to sell your 
goods and get your money ? 

«™— X68. | 

“Waite had only authority to buy for 

stock up to the last three months’ average 


towards indent, would that 


and his authority to do so was taken away: 


from him on the 20th August, 1918, 
Ghaznavi affects an airy indifference as 


. to this point as to whether the authority: 


still remained with" Waite, though, as I 
shall have to show a little later the question 
was one of very great importance. 

He was asked about an answer given by 
Waite :— 

408 Q.— You know that. Waite has said 
in his examination amongst other things 
that'a cross mark orline does not necessary 
indieate that he had purchased, but it 
meant that he wanted to considér them 
as. convenient sizesor thingsof: that kind. 
Is that correct? , `- 

A,—No, it is. not correct. Ifthe other 
lists are produced by the other side I can 
' show that every time he put his mark 


on a particular item we got delivery orders: 


for that. 


409 Q.—The. remarks that are. made 
here, were you in any way interested in 
them ? "M. "E e 

A.—It has nothing to do with us—it: is 
for his office. |: "M 

410 Q.—If you sold any goods to:. Waite 
or rather heagreed to take them what was 
your experience? Would delivery- orders 
be issued at once ?. 

A.—No! 


: 411 Q.—Wouldyou sometimes have to wait 
for a fairly long time? | 

:4.— Yes, quite afairly long time. 

412 Q.—How long ? 

4.—Bometimes for two or three months, 
sometimes immediately—there was no fixed 
rule. | 

434 Q.-——You remember the circular of Ist 
February addressed to all merchants: not to 
take delivery of goods? ^ - 

A.—Yes. ae: | 

435 Q.—Às a matter offact you went on 
supplyingto Government long after that? 

A.—Yes. We supplied right through: 
1919 and possibly 1920 also. 

436 Q.—The circular letter is. 1st- Febru- 
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ary and you supplied goods in March, April, 
May, June 1919? .: d 

A.— Yes. oe 

437 Q.—Have you gòt here documents 
which will show that you supplied goods 
and were paid for them? -> 

A.— Yes. 


.. 438 Q.—Did you also supply in July, 


August, September, October 1919? . 

A.—Yes. 

439 Q.—Of fairly large amounts? 

AÀ.— Yes. 

- 440 Q.—You supplied as- late as 17th 
December 1919 ? f 

A.—Yes. 

441 Q.—In every month in 1919 you ob- 
tained money from Government and deli- 
vered the goods ? 

A.—Yes, from the Munitions Board." 

In cros3-examination he was first asked 
by Mr. Pugh as to his previous history to 
which I have already referred. e 

He was then questioned about comman- 
deering orders: E 

495 Q.—Then we may strike out of.your 
claim all the claims on which Waite has 
written: “makeout commandeering order"? 

A.—Why? 

496 .@.—Because of your own showing he. 
could not have bought them from you ? 

A.—Not a question- of buying in that 
sense. I was saying that. he had to adopt 
that particular procedure in thosé circum- 
stances. Purchase there was but a particular 
method had to be adopted in purchasing 
the goods. 

919 Q.—When he said he was going to 
commandeer, acommandeering order would 
follow ? UA f 

A. —1t followed always. e 

016 Q.—And very promptly, same day 
probably ? x 

A.—No. RET 

917 Q.—How long after ? UN 

A.—May bea day or two or three days. 

And he says in answer to 0; 546 that come 
mandeering order would apply, so far as 
the list before the Court.went, only to. the: 
tin plates and the C, I. sheets. 


Mr. Pugh made a point as to the differ- 
ence between. an ordinary sale and a sale . 
which was the result of & commandeering 
order, and Ghaznavi wás asked: 


576 Q.—The. elements [(in an ordinary 
sale) are voluntary action son both sides, 
offer and acceptance ? 

4À.— Yes, 
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577 Q.—And price fixed ? 

A.—Yes,or fixable. ^ 

578 Q —Do you say commandeering is the 
same thing ? ; MG 

A.—I still think it is the same thing, 
unless the seller wants to hide away the 
goods or wants not to sell, then you use that 


instrument of getting that property against . 


his will." i 

He was then asked— 

627 Q.—Assume that these items in 
which he said he would make a comman- 


deering order were to go out, how much of- 


your claim would disappear ? 
A.—That will have to be worked out, I 
- cannot say offhand. a 
628. Q.—All the tin sheets which you are 
claiming under order of láth June will go 
out: 4 
A.—Yes. 
629 Q.—Also 500 corrugated iron sheets 
in the letter of 17th June? 
A.—Yes. t 
“Then he was asked— 
600 Q.—Take the list of l4th J une— 


“Ceommandeer tin sheets against demand,” 


Is that a commandeering order? 
. A.— Yes. 

601 Q.—You know quite well if is not. 
You know commandeering order had to be 
signed by Peterson ? 

. À.— Yes, I did not know then. 


‘J shall have more to say about com- 
mandeering orders, but this much I may 


say now that whenever Waite wrote “com- . 


mandeering order” upon-an invoice, the 


formal order had to be signed by Peterson. 


asthe Controller, and nobody else in that 
office.except Peterson could sign that 
order, and that Peterson only signed 
the order if he was satisfied that the goods 
were wanted. 


Ghaznavi was asked what was meant by 
Waite's endorsements“ Have we met all de- 
- mands ?" and the likeand his answer was 
(Q.009) that he could not aay one way or the 
other. l or 

611 Q.—What do you understand by 
''oommandeer tin sheets against demand ? " 

A —All I understand is my tin sheets 


have been bought and the rest is for the: 


department and Mr. Waite to say what it 
means, l 
He elaborates this answer in reply to 
question 696:  "'' | 
“ Don't you think it would be à more in- 
` felligent thing to doto find out first whether 


e 


EET 
he wanted this before buying it instead of 
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| buying first and then finding out atter- 


wards ?—He knows his requirements.’ He 
knows that he wanted this. That is why he 
purchased it. Then he says “' find out if this 
will cover " 115 tonsis not of all one siza—it 
is of different sizes—9 sizes. ^" . 

651 Q.—An indent which is not satisfied 
may bs called;an outstanding; would you 
not accept that as an outstanding ? 

A.—Yes, it may bs said in that way, you 
may take it in the way you have read it. 

652 Q.—Mr. Waite has said that he did 
not buy anythiag except those on which he 
said “make out order?” - A 

A.—That statement is false, 


653 Q.—And he says, he put these re-: 


marks on these lists with a view to get 


certain information from his office before 


he decided to buy the goods ? 


A.—The fact remains that on these marks 
we gotorders. The Rs. 27 lakhs: worth of 
goods we delivered were ordered. by these 


_marks—there was no other contract -except 


by ‘these marks. 


He was then asked why he did not file his 
suit in July: Us 
125 Q.—In J 
ments ? | 


ly you had all 
A.—Yes. i : 


~ 


726 Q.—Therefore there’ was nothing. to 


stop your filing a buit ? "HP 
A.— You forget the two months’ notice. 
A.—'l'he High Court was closed, 
. 729 Q.—Then November? - 


* 


your docu- 


728 Q.—That will take it to September? . 


A.—Mr. Langford James was instructed- 


to draw the plaint. i 
730 Q.—He takes months always to draw 
plaints? p 


^ A.—Not only months, sometimes more 
than that. 


After that he says his papers were seized 


by the Police in December and so he could | 


do nothing till after they were returned in 
March 1922. 


149 Q.—How long eould you keep your - 


suit outof limitation by~asking for orders 
which you did not get? ; l 


A.—lI never tookthat pointinto considera- - 


tion. I went on asking as long as I could and 
when I found they were delaying aad- shil- 


ly-shallying I immediately asked Morgan & : 


Oo. to file a suit. - 

Then he was shown Measrs. Morgan & 
Go.'s letter of 26th July, 1919, and asked; 
.(58 Q.— You are treating it that the goode 


i 


* 
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_ have been specifically ordered or cómman- 
deered ? 

A,— Yes. | 

791 Q.—You ere not saying “ they are to 

bedelivered in future?" | 
. A.—Why should Lsay that? Thatis an 
arrangement with Waite, 

162 Q.—Did you consider that the con- 
tract had been broken when this letter was 
being written ? 

A.—No, it was not broken. then. We 
asked for delivery. If théy had taken de- 
livery the matter would have ended. 

763 Q.—You asked for delivery and if 
they had asked for it, you would have de- 
livered and the contract would have been 
carried out? 

A .—Quite.so. 


164 Q.—So the contract was not at an end 


according to you? 

A,—This letter was not repudiated. They 
did not say: “ We won't take your goods.” 

. 765 Q.—I ;am asking ;you whether the 
contract was at an end at this time ? 
. A,—WNo, Because they never repudiated. 

166 Q.—When wasit broken ? 

A,~l was advised after two months I 
think, eince 2 monthe'.notice was required. 

707 Q.—Then you say the breach was 2 
months after this letter? 

A.—Xes, | 

Thenhe was asked how it wasthat if 
Waite definitely promised to take delivery 
in July no mention of itappears in Morgan 
& Uo.'s letter, and he said it may not ap- 
pear. He was further questioned on the 
point : m A 

711 Q.—Nor does it appear in your plaint ? 

AÀ.-—1 do not remember now. 

(Asa matter of fact it does not ap- 
pear in the plaint.) E 

He makes a suggestion in answer to Q. 
895 that para. 4 of the plaint gave some 
` hint about it, Butso far as I have been 
able to understand that paragraph. it does 
not bear out the suggestion. lle was asked 
in Q. 852: 

I want to draw your attention to one or 
two things there: You have not mentioned 
there the definite promise tosupply in July, 
to give the orders by July, 1919? 

That was put to Qapt. Waite long before 
this ?—I think that was in November. 

It is not there ?—1tisnotthere, and Mr. 
Taylor knew that." i 

858 Q.—The next thing [ want to draw 
your attention to is that there was nọ sug- 
gestion orany demand on.Peterson or a 
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conversation with Waite in the presence of 
Peterson ? : 


A.— Where ? 
859 Q.—In these’ particulars ? 
A.—No. 


860 Q.—Nor in the cross-examination of. 
Waite? 

A .—Yes. | 

861 Q.—In the presence o£ Peterson ? 

A.—1l do not know about that. 

862 Q.—I suggest to you that Mr. Peter- 
son's name was not mentioned in that con- 
nection at all till yesterday, I mean Friday? 

A.—Mentioned to whom ? 

803 Q.—In any letter or document or 
cross-examination or on commission or any 
pleading or anywhere? d 

' A.—That was a matter for the lawyers to`- 
know. 

Then he was asked : 

861 Q.—You see this letter that you 
wrote on the 3rd January, 1919, That was 
inconnection with the order which Mr, 


'Keatinge claimed .to cancel ? 


A.—Yes, ^ Er 
869 Q.— There had been an order given 

and Mr. Keatinge wrote and said it had to 
be eancelled, you remonstrated, and even- 
tually he tock delivery ? 

A.—Yes, , | 

871 Q.—You are making out a case there 
that the order cannot be cancelled because 
the order isa contract ? 

A.—I am making out nothing of the kind . 


ere. | 
873 Q.—I will read it and point it out to 
you? | 
A —l1lt is referring to tke delivery order, : 
that is all. ; | 
874 Q.—I will read: you this passage:. 
“ What we want by saying you cannot can-s. 
Gels by the provisions of the law '"— 
Did you ordid you not say that the order 
was a contract ? l 
A.—What, that must have been a law- 
yer's contract. I could not understand all. 
that legal phrase. It was never disclosed - 
although we wrote that letter dealing with | 
the legal aspect of the whole thing. 
876 Q.—Do you say it was. a lawyer's 
draft? . | 
A.—Very likely, T do not know. I may 
not have been there at that time. I do not 


. remember who drafted that letter. 


Later on he was asked whether Waite did 
not enter into written contracts because he 
could not do so, and he replied that he-) 
bought erores.of rupees worth of goodg 


T. 
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from the market by ticking. He was 
asked : 

963 Q.—You see three items in your list 
which were not carried in by you to 26th. 
August. There are delivery orders which 
aro dated 15th and 16th August ? 

A.—I see that. | 

984 Q.—Aotually they reached you on 
4th and 6th September ? 

A.—Quite so. - 

The matter was left there apparently, 
though it seemsstrangethàt an order which 
was actually issued from the office on the 
15th or 16th August should take so long to 
get to Clive Row. | : 

He was asked about Mr. Peterson's cir- 


r 


the 


+ 


cular letter : ! 

997 Q.—There is that circular letter of 
Peterson which says no deliveries &re to be 
made without reference to him ? 

A.— Quite a sensible letter. poA 

998 Q.—Did you reprerent the matter to 
Peterson and say that Waite had bought a 
lot of goods? ; ; 

A.—He said: “ When you wantto deliver 
outstanding orders or orders placed with 
you by'Waite, just inform me before doing 
so because I am in charge of his depart- 
ment." | | 

939 Q.—Have you got any letter which 
you wrote to Peterson to say there are these 
outstanding goods bought on tick marks and 
I want to deliver them ? 

A.—Tbat has been my misfortune, going 
thera daily and interviewing these people, 
nob putting them in writing. 


1000 Q.—You have no writing? 

. A —No. We used to call there almost 
daily for orders, deliveries and so on. 

1008 Q.— When you came back with your 
ticked lists did you enter up these purchases 
in a book? 

A.—No, I used to preserve those copies. 

1009 Q.—In your office same as in the 
Munitions Board Office no account was taken 
of these tickings in any book ? 

A.—It was not necessary so far as I was 
concerned in my office. The lists were 
there. | l 


1010 Q.—You had booksin great detail 
both in Eaglish and in the vernacular ? 

A.—I could not say in great detail, but in 
theordinary course of business certain 
books were kept. 

1011 Q.—I suggest to you the reason why 
these so-called contracts of yours are not 
entered upin the Munitions Board books 


M3 
or in your office books is that they were nof 
contracts at all? 

A.—No, no contracts were written up in 
our office. We used to preserve the list 
and when we used to tender the goods 
in Keatinge's time we used to keep the 
tenders. 
` The question then is what value is to be 
attached to evidence of this kind. I have 
given it very close and careful attention, 
and in my judgment it discloses so in» 
credible a state of things as not to be 
worthy of acceptance. Had itbeena true 
account I have no doubt that the plaintiff 
firm could have produced many witnesses, 
respectable merchants, who had dealt with 
the Munitions Board during . the time 
when it was in existence and who would 
unhesitatingly have come forward to sa 
that goods were purchased in large quanti» 
ties by Waite by no, other means than by 
ticking lists and that there were no formal 
contracts or anything of the. kind. It ig 
plain that what the Munitions Board look» 
ed to by way of check upon purchases 
made were the "delivery orders issued, 
They did not accept nor is there any 
record in the office books to show that they 
regarded purchasesby ticking as real pur- 
chases, There is one thing whieh is per- 
fectly- evident and that is- this, that if 
Ghaznavi had believed that he was masking 
contracts for the sale of very large quanti- 
ties of war material, he must have made 
entries in his own books, Itbhas been 
said that Waite was unbusinesslike, No 
body can say that Ghaznavi was unbusizess- 
like, and forhim to pretend that orders 
covering large sums would be treated 
with solittle care as not even to merit 
an entry in his ordinary account books 
seems tome preposterous. The. burden 
of proof in this case is on the plaintiff, 
and upon the evidence before me Iam not 
satisfied that he has succeeded in discharg- 
ing that onus. ; 

At the same time I. think it my duty 
to say that the evidence which has been 
adduced on the side of Government is 
not satisfactory. With regard to the pur- 
chase, the only material witness examined 
on behalf of the Government ‘is Waite 
himself. Keatinge’s evidence, to which I 
shall refer later, does not deal directly 
with Waites method of purchase al- 
though he deals with another question - 
of importance. It seems to me that when 
the credit of an important branch of a 
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Government Department, such as the 
Munitions Board, is ' assailed, it was the 
' duty of , Government to examine the 
superior officers who were in charge of that 
branch. Both Mr. Peterson and Dr. Meek 
were apparently available in Calcutta. 
As successive Controllers of the Board in 
Calcutta, they might be expected to know 
the procedure that obtained in the office. 
They couldcertainly have told the Court 
whether Waite’s' alleged practice of pur- 
chasing by ticking was authorised and 
whether goods were delivered and paid 
‘for accordingly. More important still, 
Peterson could ‘certainly have told the 
Court whether Ghaznavi’s interview with 
Waite was held in his presenceand whether 
Waite's alleged promises were also go 
made. Even though it be found that the 


surrounding circumstances are sufficient’ 


to refute Ghaznavi's allegations, the posi- 
tion would have been rendered more certain 
and infinitely clearer if there was Mr. Peter- 
sons sworn evidence on the record that 
the allegations made were in fact wholly 
untrue. No doubt the determination not to 
put the Controlling Officers in the box 
‘was not taken without due consideration, 
‘but, in my judgment, the deeision was 
unwise and lays Government open to 
charges to which it should not have been 
exposed. AsI say the only witness ex- 
amined is Waite, who, according to the 
. particulars furnished by the Government 
Solicitor, "has entered into a conspiracy" 
with the plaintiff firm “to defraud the 
Government.” A party to asuit presum- 
ably calls a witness to represent him to the 
Court as worthy of credit. What is to be 
said when the witnsss is, according to the 
party's own showing, of no repute? It 
might perhaps be said thatif he had not 
been ‘called, an inference adverse to 
Government wonld have been inevitable, 
andit might perhaps also be said that as 
regards the transactions which form the 
‘subject-matter ‘of this claim, no one else 
was competent to testify, but what reliance 
can be placed upon his evidence? Mr. 
Pugh intimated to the Court that he did 
not propose to call evidence to prove the 
alleged conspiracy between Waite and the 
plaintiff firm but that does not rehabilitate 
Waite. Can it be said,as Mr. Sircar for the 
plaintif firm has put it, that on this 
occasion only hehas spoken the truth? It 
is surely not open to Government to: say 
that though he is disreputable he is still 


general method of business. 


- 
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a witness of truth. At the highest his 
evidence can only be considered as show- 
ing that he is not. the. imbecile that 
Ghaznavi makes him out to be. 

He was examined on commission in 
London on 15th May, 1924, nearly six years 
after the transactions upon which. the pre- 
sent suit is based took place, As Mr. Sirear 
has referred in some detail to his evidence 
itis necessary for me to. consider it for 
what it is worth. 


He was asked:— ; 
10 Q.—I want first of all to go to. your. 
Were the 
orders as a rule verbal or in writing ? 

A.—Which orders do you mean? Mine or 
the orders I received ? 

11 Q.—The orders you gave to Kessoram 
Poddar & Co.? . AN 

A.— Invariably in writing. "LI 

11 Q.—Supposing there was an urgent 
matter, would you sometimes give an, oral 
order ? v. Ue 2$ 

A.—Yes. ; 

13 Q.—When you gave an oral order, 
what happened then? . i 

A.—It was confirmed by a written order. 

20 Q.—I will put the question ‘quite de- 
finitely to you. As far as you know, is 
this claim a claim for goods that you order- 
ed? œ 

A.—As far as. I know some of the goods 
might have been ordered but certainly not 
all. \ 


He was asked certain questions about the 
lists. Irefer to pages of Exs. lA to K, 
though these are not specified in the evi- 
dence. Q. 21 relates to sheet No. 1 of the 
list, Q. 23 to sheet No. 3 and Q. 26 to sheet 
No. Ll. 

21 Q.—There is an item of 250 tons of 


O. I. sheets. You agree to that? 


A,—Oertainly, From my noteit was my 
intention to order it. 

22 Q.—I see that your note there is “Make 
out order for this" ? 

A.— Yes. 

23 Q.—In connection with the order of 
the 14th Junethereisa note by you: “Make 
out order for 2i tons of galvanised sheet." 
I supposeyou would say that probably that. 
was ordered ? 

A.—It shows that it was my intention to 
make out an order. Whether an order was 
made out or not I cannot say. 

26 Q.—In the case of No. 11 there’ is a 
note by you against “unequal angles and 
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unequal lengths" and the note is "Take this 
lot Rs. 64?" 

A.—Yes.. e / ` : 

27 Q.—In face of that is it possible that 
that order was given? jo. ^s 

Á.—" Take this lot" means that a certain 
lot was picked by me and it was the order 
to the office to make out an order for those 
quantities that I had taken, 

28 Q.—That refers to the first four items 
in the list ? | 

A,—As far as my.memory goes, and .as 
fur as the list goes. 


In eross-examination Waite admits that - 


when dealers brought in lists: he could 
tell them at the time what goods he would 
buy and then, . the 


official order was a matter of course. He 


explains that he made marks on the lists - 


Bhowing that the articles 
portant bearing. | 

9l Q.—The mark would.have some signi- 
ficance ? S 


had some im- 


A,—Yes, some important bearing. Either: 


that I would have to pay some particular 
attention toit or that it was something 


that might be required—a useful sizə- for 


instance, 

92 Q.—Or that that was the article you 
. Intended to indicate as the one you would 

purchase ? 

A.—I would purchase if required. I 
would not say that I would purchase, be- 
cause 1f it was for ‘purchasing I would 
simply say “Take this." 

He elaborates this in answer to Q. 61. :— 

61 Q.—Were you in the habit of scoring 
with blue pencil ? < 

A.—Sometimes I was, and at other times 
I. would not make any marks. As I 
have said, if these items were of important 
sizes, or important demands, those blue 
marks would signify that I wanted to buy 
them in case of necessity, but it would not 
necessarily mean that I had ordered the 
goods or intended ordering them. 

62 Q.—It does not necessarily mean 
that ? . 

4A.—No. - E 

Tae plaintiff's case is definitely put to 
him in questions Nos. 63 to 76, and he 
denies its truth. | 

16 Q.——You marked against the- various 


items, after'discussing the price, the goods. 


you purchased from him ? 
A.—That I would purchase? |. | 
77 Q.—No, that yon there and then 
agreed to purchase from him? ..- . 3. 


forwarding of the . 


“ing order was being applied for. 


-.,-to- dispose ofthe goods? 


875 


A.—I do not agree to that because I 
would have made a note then just as] have 
made in the case of the corrugated. sheets, 

The case was again put to him in queg- 
tion No, 94;j—  - l 

94 Q.—The items marked were the items 
that you had bought? : | 

A.—No, Ido not agree:to that.” It went 


' forward to my clerk for him to make out 


that order for the corrugated sheets; I 
cannot .go beyond that. l 

Then he was asked:— > 

102 Q.—When you sent your order, if a 
formal order wentforward from the Muni- 
tions Department, that would really bean 
order for delivery ?. < 

A.— Yes. | 


." 103 Q.—I notice in the first item of 4th 


June—‘‘l12 tons mild steel angles. Delivery 
ready.” What would that mean? i 
A.—That means he has got them in stock 


ready to deliver them. 


104 Q.—You would ask -them, to retain 
those for you ? < 

A.—If I wanted them, certainly I would, 

105 Q.—At the interview ? E 

‘A.—Yes, if I wanted them. 

106 Q.—You would tell him to keep 
them ? MEE. | 

A.—Yes. I might have toldhim: “Keep 
those 43 hours,” or I might have told him: 
"Keep them altogether and I will take 
them." : ; $ 

107 Q.—If you told him to keep them 
altogether and you would take them, that 
would mean that he was to hold them for 
you? l : 

A.— Yes. l ; 

108 Q.—Until you specified the delivery ? 

A.— Yes. E MN. 

Then hewas asked about commandeér- 
ing orders for 500'tons of C. I. sheets. 

110 @.--Does "Make out O. order" mean: 


make out eommandeering order ? 


' A.—Yes. 35 EE 

` 111 Q—Would that bean intimation to 
the plaintiffs that you were commandeer- 
ing these goods ? y. ss 

A.—It was no intimation to the plaintiffs 

at all, it-is just information for my office. l 
. 112 Q:—Assuming he saw you write that, 
would it mean that to him?  :- " 
` ‘A.>It would mgan that a -commandeer- 
113 Q.—Forthem? -'- 
A.—For them. 
114 Q.—And.thatthey were not at liberty 


^ 


1 
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A —Oh yes, they could do what they 


‘liked with uin until they received the 


commaudeering order. 

198 Q.—You never had power to — out 
ü vis, E order ? 

A —No. i 

126 Q.—You might on occasions buy 
goods from sellers, agree to the price with 


them and in order to maka doubly ‘sure © 


of delivery say : “ I shall make out a coni- 
mandeering order?" 

A.— No, I do not think I ever did that, 

127 Q.—You might do that? ' 

A.—I[t is possible. 

128 Q.—So far as the C was con- 
Gérned, he would then know that thosé goods 
were ear-marked for the Government ? 

A.—Yes,- but of course there was no need 
‘for a commandeering order if he agreed to 
. the price. 

340 @Q.—If you recommended a comman- 
"deering order, before the commandeering 
order actually appears, was tbe seller per- 


fectly entitled to deal with his goods as he 


liked? : 
A.—Yes. I do not say that he would 
knowl was commandeering because the 
.eustom invariably was that immediately 
you spoke about commandeering, the goods 


were hidden away. | 


He was asked whether he could a AA 
for stock andindent and he said he could 
and in answer to Q. 147 he said:— . 

147 Q.—In making purchases for stock 
you either might make them by way of 


"what I may call bargain and sale or by 


way of commandeering ? 
A.—No; there was no commandeering 
` for stock ; commandeering was only for 


immediate demands.. 


He was then asked : 
150 Q.—After you have made your nop 
upon the document containing particulars 


of goods, the matter became.a matter of - 


routine, 1 take it ? 
A.— Yes. l 

4 was then asked about “ commandeer- 
‘ing tin sheets against demands." 

154 Q.— The note upon that is." make out 
order for 24 tons galvanised sheets at Rs 77 
per ewt. Commandeer tin sheets against 
`” demand—CO. S. W. lath June, 1918 ? " 

A —Yes. 

155 Q.—That would mean, would it not 


Ls 


“ that there was to be an order , that you had - 
. bought 23 tons galvanised sheets and that 


with regard to the tin alieeta comprising 
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6,445 cases, you intended to have them com- 
mandeered ? 
A.—If a demand exigted. . 
156 Q.—A gainst demand | ? 
A—Yes, b 
107 Q9 —I suggested to you that you 
commandeered tin sheets against demand? 
A.—Yes. 
Q.—I suggest that “ commandeer.” 


meant that you wished | to place your 


embargo on it? 

A —1f demand existed. | 
161 Q.—So faras the plaintiffs were con- 
cərned it meant that they were not at 

liberty to-part with them ? 

A.—Oh No. I would not say that NGGAE 
a demand mightnot have existed. 

162 Q —Surely “ against demand "meant ` 
that you were going to commandeer? 

A —If the demand existed. I was going. 
to commandeer. If the office told me that 


_the demands had been met there would have 


been no commandeering order, 

In answer to Q. 166 he repeats that a 
demand must exist before he could com- 
man deer :— 

168Q.—Did you never take tin sheets 
into stock?  - 


A.—You cannot cummandeer.` You can 


purchase but there must be a demand in: 


existence for a commandeering order. 


Then the case was put to him with regard 
to items of 16th June. 

172 Q.—l.must put to you that with 
regard to all the: items contained in the 
offer of the 14th June you agreed to buy 
them all from Mr. Ghaznavi and you sent | 
on this note to your own department as 
an instruction to carry out certain' pur- 
chases ? 

A —It does not necessarily follow that 
I intended to buy them. I intended to 
buy the 21 tons’ and as regards the others, 
if a demand existed. my instructions were 
to commandeer, 

185 Q.—So far as the’seller-was concern- 
ed, if youhad agreed to buy the goods 
from him it would not matter whether 
you had commandeered the - goods 
or whether you sent a formal order for 
delivery, would it? 


4 —No. 

218 Q —That. completes the list. I now 
come back to the letter of the 23rd August 
upon which is the note: “Pat up “cases. 
referring to these details with your signa- 
sure "What does that mean ? 


! 
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A.—A case in that instance means a 
demand. "e < 
219 Q.—“ Put up cases referring to these 
details?" j 
^ A.—Yes, an indent. ; 
- 220 Q.—What does it mean? | 
A.—That is for the office to bring those 
cases to me. 
221 Q.—Bring what cases? . 
A.—The cases referring to those details. 
222 Q.—Do you mean the cases of goods? 
A.—The office cases, the original indent. 
It is called a case. 
. He was asked in eross-examination (Q. 
333 seq.) 
333 Q.—In fact did you get demands from 
. Other departments . for goods? 
A.—Yes.  ' : 
334 Q.— When you got this list did you 
want to see whether there wereany outstand- 
ing demands that ihis offer would fulfil? 


` 


A —Yes, any of the items in it which’ 


would be covered by the demands. 

He was then questioned about the inter- 
view with Ghaznavi in November: 

251 Q.—lIauggest to you that in the month 
of November Mr. Ghazuavisaw you and you 
said to him that you would take delivery of 
the good& by the following July? 

. A.—Novemberof what year?  ^* 

252 Q — That was in November 1918? 

A.—Yes, in July I wasnotin the Munitions 
Department. 

253Q.—Are ycu suggesting that there 
was not an interview between Mr. Ghaznavi 
and you in Novémber 1918 ? 

A —No, I do not think so, because I was 
not in offieein 1918, © 

256 Q.—Were you attending at the office? 

A.—No, notin the month of November. 
Iwas laid up in bed—a cripple. ` ` 

271 Q.—I aņm suggesting to you that in 
November you had an interview with Mr. 
Ghaznavi at which a man named Chatterjee 
was present? : 

A.—From memory I cannot: possibly 
re-call it. 

972 Q.—And at that interview Mr. 
Ghaznavi was asking you to take delivery of 
the goods you had bought ? 

A.—I have not the slightest recollection 
of that. E 

273 Q.—And that you said that now the 
armistice had taken place it made 
things rather awkward, but you would 
take delivery of Sall the goods by July? 


A.—I have not the slightest recollection. 


of it. ; 


) 
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which you had bought for which 


given delivery ordere. I had 
for the office to issue orders for the goods 


worthy of credit he may be in co 


: (Ex. 2). Keatinge prove 
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274 Q,—Will you say that that’ ; 
2 d E eit y that conversation 

A.—Yes, I will say that, 
At that time it appears at all events there 
was no suggestion that Mr. Peterson had 


. been present at the interview. 


294 Q.— What was to become of the g^ods 


no delivery orders?  , you gave 
A.—I had not bought them if I had not 
given orders 


that I had bought. i 


295 Q.— Supposing the joti 
tho orde t j g the office had not issued 
Then, of course, ibi P i 
to claim for it, ae NG Ga nanangi 
296 @.—That is what heis doing? 

A.—As far as I was concerned, once m 
order was given that was sufficient. 4 
That ends Waite's évidence, Whateve 
his character may be, and howsoever little 
it is in my judgment plain that he hacen 
sort of method in his conduct of hustioss. 
He was not the incompetent fool hana 
pretends. As I say I can place no ma 
reliance upon his evidence from the f t 
that he is obviously a man of no re ims 
At the same time, what hesays is reasonabl ; 
and is, therefore, at all eyents more prob ble 
ien what Ghaznavi had to say. "er 

now turn to the evide 
Keatinge who was examined ieee 
the 3rd March last. He was Controller of 


- hardware, implements and materials in 1918 


and on the 20th August he sent 
to the. Controller, Calcutta: ‘Kindly inga 
Minister and Deputy Controller, Inspection 
not to make any further purchases of ' 
hardware, implements .and materials f 
stock without reference to me.” Waite dS 
then the Deputy Controller, Inspection a 
copy of this was sent to Mr. Nixon. th 
Assistant Controller, who sent it to Waite 


who initialled if on the 22nd August 


Kea s the e 
ence which is to be found in a. Ill of is 


brief between himself and th inti 

frm. It begins with the isilen a 
December, 1918, wherein ‘he cancel] d 
certain orders placed by Waite with 
them on the 6th August and thes 

are the first seven items on page 11 of he 
list of the 26th August, This was followed 
by Kessoram Poddar's protest of the 18th 
December and their letters of the 3rd and 
Sth January, 1919, and resulted in the revo- 


telegram 
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cation of the cancellation. .This was con- 
tained in his letter of 15th January to 
Messrs. Kessoram Poddar & Oo.—“The 
‘ Assistant Controller in charge, Narcaldanga 
Depét, will take over such quantities of the 
material as you have delivered at the depét 
to date and the further lot which you hope 
' to deliver at the depét next week at latest. 

This will,as explained by your represen- 
tative to me, complete all outstanding 
orders placed. with you by.the Deputy Con- 
troller (Inspection). The “representative” 
here mentioned..............in the letter is 
admittedly: Ghaznavi. 

Keatinge was asked: 

. 45 Q:—Were you givento understand that 
the delivery ofthe balance under that par- 
ticular order. would completeall transactions? 
.- A.—Yes, complete all outstanding orders. 

46 Q.—Between the plaintiff firm and.the 
. Board? 

A.—Yes.: . 


47 Q.—Give his Lordship the reason why 


you agreed to accept the balance of this 
particular. order? i 
~ A.—It is rather difficult for me to do-so; it 
was so long.ago. It-was represented to me by 
this gentleman thatthere was this outstand- 
ing and I suppose there. was a certain 
amount of feeling—perhaps we considered 
the materials were all in his hands and we 
decided to take it over. But I cannot say 


now what. was my particular reason. It was” 


so far back. | 

48 Q.—Did you give your consent to 
accept that balance on the basis of all out- 
standings being completed? ! 

A.— Distinctly. . 

Then in eross-examination it was put to 
him: 

50 Q.—I am suggesting.to you that what 
was happening was this that supposing 100 
tons had been sold by Kessoram Poddar to 
the Secretary of State, if an order was sent 
for- delivery of 10 tons he would have to 
deliver these 1U tons only. I am suggest- 
ing that the order would specify what goods 
had to be delivered? 

A.—1 don't quite follow. 

53 Q.—I am asking you to assume that 
the Government had agreed to buy 10U 
tons of goods-ofa particular kind.” Was 

‘the practice this, that probably next week 
an order would be sent for delivery of 10 
fons, after a few days for the balance of 90 
tons, or say only for 50 tons, leaving 40 
. tons to be delivered afterwards? Was that 
the practice which was followed? 


1 
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A.—Not-to my knowledge, decidedly not. 


" He was then asked by the Court: 

99 Q.—How do you understand that sen- _ 
tence: "This will complete all.outstanding 
orders?" | M ET 

À.—I understand that cancelled all -out- 
standing orders. If there were any out- 
standing orders they were cancelled by this 
letter. EE 

He was thén asked whether he.had seen 
Ghaznavi and he said he came to see him 
on several occasions.. " 

63 Q.—Do you rémember if he ever made 
any grievance that he was not getting more 
order for delivery? ^. 2^ 

A.—No, I have no recollection:.: . 

‘It is perfectly. plain, therefore, from Mr. 
Keatinge's evidence that when he saw 
Ghaznavi he.told him-he would -take deli-. 
very of the -seven particular items which 
appear in page 11 of the list and that he 
understood that at that time, that would 
complete: all transactions and. that there - 
were no: more-outstanding orders for which 
Government was liable to the plaintiff firm. ` 
I have no doubt that Ghazuavi fully under- 
stood that that was the true state of things. 
It seems, therefore, idle for Ghàznavi now 
to say that matters were not concluded but .. 
that the letter refers only to delivery orders 
and did not apply to purehases made by 
Waite before that date. If that had been 
so, why did-he not tell Keatimge at the 
interview that in addition to these seven 
items which. were now to-be paid for, there 
were als» 360 tons on page ll for which 
delivery orders were still waiting? Why 
did he not tell him that all the other 


tems now claimed were still in hand 


‘without much enquiry. 


pending receipt of the delivery orders? 
Keatinge was apparently in a melting. 
mood and prepared to pass anything 
Why. did Ghaz- 
navi not tell him then and there that 
Waite who was then at Ootacamund would 
explain everything to him if he still enter- 
tained any doubt? It is plain that Ghaz- 
navi had an unequalled opportunity of 
getting paid for all the goods alleged to 
have been purchased by Waite and the in- 


. ference to be drawn from his conduct is in 


_ 


my juigmesntelear that at that tima Ghaz- `` 
navi was satisfied that 'all outstanding 
orders had been settled and that he had no 
further claim on Government. | 
In commenting upon this evidence Mr. 
Bircar hasreferred to the entry on page 11 
of Exs 1A to K: “Take this lot Rs. 62" and 
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he says that.the seven items are covered 
by Keatinge’s letter of the 13th December, 
1918, and since they have been delivered 
and paid for by Government, Waite’ was, 
therefore, wrong when he stated that -his 
pencil line was only against four items 
and had been subsequently extended to 
cover the remaining items on that page. 
. As, therefore, fraud has no longer been 
-pleaded by the Government as a defence to 
this suit, itmust be taken to be ‘admitted 
that the order for 200 tons and six: other 
items of 160 tons is still outstanding. In 
reply, Mr. Pugh pointed out that delivery 
order No. 2814A (Ex. 4) bears date 16th 
August, 1918, though the list was not hànd- 
ed to Waite till the 26th August.. In his 
letter of the 13th December Keatinge pur- 
ported to cancel all outstanding orders but 
on the plaintiff's remonstrance he agreed to 
take delivery of the balance, not knowing 
that the delivery. orders had been ante- 
- dated and not suspecting any irregularity. 

It, is not for me to conjecture how nearly 
Rs. 63 lakhs of public money which was 
paid ior these’ items was- paid without a 
proper enquiry having been made, if not 
by .Keatinge himself, then by some other 
‘competent officer. Had such enquiry been 
made it must have been evident that the 
order made on the 16th August for de- 
livery of goods which could not have been 
bought before the 26th August must have 
been antedated. Had the enquiry been 
pursued, it would have been discovered that 
Waite’s authority to buy against stock 
was withdrawn on .the 20th August. Had 
" the register been inspected, it would have 
been found that the order appears at the 
foot of à page and that the last preceding 
entry was No. 2814 and the one that follows 
at the topof the next page was No. 2815 
and that this particular order had been 
numbered 2814 A. Had the register been 
' more closely examined it would have been 
found that there were two other similar 
instances, namely, 2788A and 2819A, 
where a capital letter was added to the 
number of the delivery order thatin both 
of these cases the order was inserted at the 
foot ofthe page and that both. of them 
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iff firm upon Government in collusion with 
someone. in the office. The orders were, 
however, passed as good orders and paid 
for, it being, recognized that Waite's pur- 
chases by ticking were valid if they were 
followed by delivery orders. 

With regard to Waite's note on page 5 
of the list: “Have we met all demands,” 
Mr. Sircar points out that 10 tons were 
delivered and paid for." If the remark 
meant that he would not buy till he was 
satisfied that he had met all demands 
why should 10 tons be taken? Mr. 
Sirear's ‘contention has been that the - 
market was rising daily, so Waite, whether 


„acting honestly or dishonestly, would be 


“likely to buy in what.he did not require in 


anticipation of a further rise when goods 
were actually required. In my view the 
eonstruetion which these words naturally 
bear are simply that Waite meant "I want 
10 tons now, which I take; do we want any 
more?" Similarly, in regard to the first 
note “have we demands for others but 14", 
Mr. Sirear points.out that there wasa de- 
livery order for 5 tons and that this purchase 
was by reason of the line against it. If that- 
isso, it must follow that Waite bought all 
the items, and having bought all the items, 
asked the office whether any more were 
wanted. I should construe the words 
as meaning “I know there are demands 
for 14; do we want others than 14?” 
With regard to the aluminium ingots 
which appear on page 6 of the list, Mr. 
Sircar points out that these were covered by 


delivery order No. 2819A (Ex. 5) and paid 


for which shows that if there was a contract 
it must have been by ticking. Waite said 
that he was buying for indent which authority 
he retained till October 1918 /Q. 225) but 
that though he had originally intended ‘to 
buy for indent, he had changed his mind 


“subsequently and converted the goods so. 


were in favour of Kessoram Poddar. The. 


inference to be drawnis, in my judgment, 


into the register to show that Waite had 
ordered the goods before.he hài been 
' deprived of his authority and that a huge 
- fraud had been perpetrated- by the plaint- 


purchased tostock. There can be no doubt 
that these articles were purchased by tick 
marks. followed by the antedated delivery . 
order and that is also true of the galvanis- 
ed plain sheets which is covered by delivery 
order No. 2788A to which I have already 
referred. | | ZU 
There-are thus two. conflieting versions 


. to be considered; the,plaintiff’s version that 
irresistible that these orders were smuggled `. 


‘Waite made a purchase merely by Saying 


. “I také this" and putting a tick against the 


item he wanted, and Waite's version that 


. he ticked off on thelists-what he consider- 


ed of interest or of:-importance for future 


~ 
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use but when he actually wanted to buy, he 
issued directions to his office “Take this”, 
“Make out delivery order orcommandeering 
order." Despite Waite's character I can- 
"not but hold that this is the more reason- 
ableexplanation and I think I may go so far 
astosay this that even if Waite's evidence 
be ignored, Ghaznavi's story isso impro- 
bable as to deserve no credence. That a 
man in charge of a Government Department, 
however dishonest or however unbusiness- 
like he may be, would buy before he knew 
that the goods were wanted at all, seems 
incredible. Waite could buy.for stock 
based on three months’ previous indents 
and also for indents which had not been 
executed and that no doubt is what he meant 
when he noted on the 26th August “put 
up cases relating to these "demands" or in 
other words “let me see the indents which 
have come in with the necessary orders." 
It is proved by Keatinge that the Munitions 
Board took no notice of anything else but 
the actual delivery orders. Ghaznavi has 
no books to show that he regarded tick 
marks as indicating concluded purchases, 
He says that he haé his copy of the list and 
that is enough for him, but,as Mr. Pugh 
has pointed out, in the list attached to 
Messrs. Morgan & Co.'s letter of the 24th 
July, the tick marks do not appear while in 
the list annexed to the plaint, all Waite's 
remarks are not entered. Mr. Sircar has 
urged that (thaznavi's statement that 97 
lakhs worth of goods had been taken over 
and paid for, has not been controverted, 
These goods were purchased by ticking 
Ghaznavi's earlier lists and the plaintiff firm 
hascalled upon the defendant to produce 
those lists and also Stoddart’s private books, 
Nothing has been produced and no one has 
come from the office to swear that these 
books could not befound. This leads toan 
inference adverse to the defendant: Muruge- 
sam Pillai v. Gnana Sambanda Pandara 
Sannadhi-(1), Ram Prasad v. Raghunandan 
Prasad (2), Sri Raja Parthasarathy Appa 
Rao v. Secreiary of State for India (3) and 
is in accordance with s. 114 of the Evi- 
dence Act. 


> 


(1) 39 Ind. Oas. 659; 40 M. 402; 21 M. L. T. 288; 32 
M? L. J. 369; 15 A. L. J. 281; 1 P. L. W. 457 5 L. W 
759; 21 C. W. N. 161; 19 
589: (1917) M. W. N. 487; 44 I. A. 98 (P. Q). - 

2) 7 A. 138; A. W. N. (1885) 160; 4 Ind. Dec. (N. 8.) 


838. 
3) 21 Ind. Cas. 871; 38 M. 620; (1913) M. W. N. 959: 
ua M. L:T. 014; 26 M. L, J. 39, N. 999; 


om. L. R. 456; 25 0. L.J.‘ 
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I agree with Mr. Sircar that these lists 
were relevant to the enquiry, and if in 
existence should have been produced. If 
they were not in ‘existence there should 
have been some evidence on the defendant's 


‘side to prove it, but Lam not prepared to 
‘infer from their non-production that a 


method of purchase was then in vogue which 
has not been established here.. As I have: 
said before, had it been a fact, Ghaznavi 
could have produced some trustworthy 
person from the hundred firms dealing with - 
the Munitions Board to support him. Mr. 
Sircar next urges that there has been no 
repudiation of the contract .alleged in 
Messrs. Morgan & Co.’sletter ofthe 26th 
July, 1919. On the other hand, Dr. Meek in 
hisreply on the 29th July says. I cannot 
question your statement in any way, “I only 
want to see exactly what. Mr. Waite has 
written." ' | 


It is necessary to read this letter: 

` "In your letter you state that Mr. Waite 
has made some definite written remarks on 
certain papers which your clients hold. 
Would you very kindly ask your clients to 
bring all the papers to me,. so that I may 
gee exactly what Mr. Waite has written, 
I am not questioning your statement in 
any way, but only want to see the originals 
in order that-I may decide what action 
to take. I shall be in office between ll 
A. M: to l Pp. M.on any date this week, but 
if thess hours are not suitable I shall be 
quite glad to make a definite appointment 
with your clients." : 


It ic, therefore, clear that though at that 
time Dr. Meek could not, of course, question ' 
the statements made because he had not 
seen the papers he wished to see the 
originals to decide what action to take, and 
he offered to make an appointment with the 
plaintiff firm for the purpose at any time 
convenient to them. The plaintiff firm, 
however, took no notice of the.invitation, 
though, if the claim had been a genuine 


and true claim, the chance would obviously 
have been welcomed. That being so, to 


construe a courteous offer to make an 
appointment as being equivalent, if not to 
an acknowledgment ofa contract or at all 
events to a non-repudiation, seems to. me. 
unwarrantable. The most emphatic re- 
pudiation lay in the action of Government 
when on the 23rd December the Police 
seized all the plaintiffs books and papers 
evidently because they intended to see 


j 
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whether there was evidence sufficient to 
prosecute the firm criminally, 


The next question is, supposing as a fact. 


Waite had purchased goods by ticking, had 
he authority to do so? Is his act binding 


on the Secretary of State? Mr, Pugh has, 


referred to s. 200f the Government of India 
Act which deals with the revenues of India 
and cl. 2(c) relates to the liabilities to 
which these revenues are subject. He refers 
to s. 29 which lays down. the contracts 
which may be made by or on .behalf of 
tbe Secretary of State. Clause 5 of that 
section provides how these contracts are 
to be made and who is competent to make 
them : 

“Provided that any contract for orrelating 
to the manufacture, sale, purchaseor supply 
of goode, or foror relating to affreightment 
or the carriage of goods, orto insurance, 
may, subject to such rules and restrictions 
as the Secretary of State in Counci 
prescribes, be made and signed on behalf 
of the Secretary of State in Council by 
any person upon the permanent establish- 
ment of the Secretary of State in Council 
who is duly empowered by the Secretary of 
State in Councilin this behalf. Contracts 
Bo made and signed shall be as valid and 
effectual as if made as prescribed by 
the foregoing provisions of this section, 
Particulars of all contracts so made and 
signed shall be laid before the Secretary 
of State 
and form and within such times as the 
Secretary of State in Council prescribes.” 


= Now, itis plain that according to this 
section the contract to be valid 
must be in writing and must be 
signed by & person who has been special- 
ly empowered to sign it. That person 
must be. upon the permanent establish- 
ment of the Secretary of State. Mr. Pugh 
observes that Waite was not on the per 
manent establishment nor was he specially 
empowered in that behalf. Any authority 
that he had todeal with Munitions at all 
was derived from Peterson who delegated 


certain of his own powers to him. More: . 


over, where the Statute -says that the 
contract to be valid must be in writing, 
verbal contracts, even if established, have 
"no effect, Mr. Pugh has referred to a 
number of casesin support of this, viz., 
Bhivabhajan v. Secretary of State for 


India (4), Srinibas. Prosad Singh - v, Kesho 


(4) 28 B, Ald; 8 Bom L B, 65, 


plaintiff firm's 


in :Council in such manner. 
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Prosad Singh (5), Kinlock v. Secretary of ` 
State (6), Grey v. Charusila Dasi (7), Ashbury 
Railway Carriage & Iron Co. v. Riche (8), 
Young v. Leamington Corporation (9) and 
Doya Narain Tewary v. Secretary of State 
for India (10). ae: ; 

Mr. Sirear contends that it is not the 
case that the Secretary 
of, State has signed the contracts or that 
somebody else has signed them for him. 
The Secretary of State is liable because he 


.is the person to be'*eued when the plaintiff 


wants to get his money out of Indian 
revenues. The plaintiff says that these were 
purchases by & servant ofthe Government 
of India which were in some cases paid 
for by the Government of India and 
for which in the present case ‘the Govern- 
ment of India is liable. Here the Govern- 
ment of India had decided that it would 
buy goodsin the open market like any 
tradesman. Mr. Sircar relies ons. 20 (2) 
(c) of the Government of India Act and 
s.. 32 (1) and (3): "Thereshall be charged - 
on the revenues of India alone, all expenses, 
debts and liabilities lawfully contracted ` 
and incurred on account cfthe Government 
of India.” Section 32 (1) says that the ' 
Secretary of State in Council may be 
sued and may sue as a body corporate ` 
and el.(8) provides that the property for the ` 
time being vested in His Majesty for the 
purposes of the Government of India shall ` 
be liable to the same judgments and egea 
cutions as it would have been liable to : 
in respeet of liabilities lawfully incurred - 
by the East India Company if the Governa 

mentof India Act, 1858, and this Act had ` 
not been passed.” Mr. Sircar contends that 


though there is no contractual relation. ` 


ship between plaintiff and the Secretary 
of State, yet under s. 32 (1), the Secretary ` 
of State has to be sued asa body cora 
porate and under cl. (2)he is liable ih 
the same waythat the Hast India OCom- ` 
pany would have been liable. He has ree 
ferred to Sarat Chandra Das v. Secret. 
tary of State for India (11) Secretary 


(5) 9 Ind. Cas, 8625 15 O: W. N. 405; 13 O. Ta J. 968 - 


6) (1880) 15 Ch. 1 on appeal (1882) 7 A, O, TE 
519.8 QD. 885; 47 L. "I. Lp 30 W. A 845, ne ead 
(7) 7 Ind, Oas. 247; 88 O. 53. i 
(8) (1875) 7 H. L. 65% 44 L. J, Ex, 185; 33 LË. ` 
4) (488d) 8 A. O 517; 52 L. J, QB 
at J BA, 0.517; . J. Q. B. 718; 49 L, T, 
31 W, R. 925; 47 J. P, 660, . br aa? 
(19) 14 O. 258; 7 Ind. Deo, (N. Bi) 170, | 
11) 9 Ind, Cas, 859; 89-0, 008; 13 Q Ly Jy 260] 18 Qi - 
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of State for India v. Hari Bhanj (12) 
and Kishen Chand v. Secretary of State for 
India (18). 

There ean, I think, be no question 
that the Secretary of State can be sued 
asa body corporate as provided ins. 32 
(1) of the Government. of India Act, As 
was pointed out in Doya Narain Tewary 
v. Secretary,of State for India (10): 

“A suit brought against the Secretary 
‘of State is not one against any person or 
any real body corporate,,but is one brought 
against a nominal defendant, such nominal 
defendant being put upon the record 
merely to enable the plaintiff to obtain the 
remedy secured to him by s. 65.” ~ 

It is plain from s. 32 (3) that “the 
. property for the time being vested 
in His Majesty for the purposes of the 
Government of India shall be liable to 
the same judgments and executions as it 
would have been liable to in respect of 
liabilities lawfully incurred by the East 
India Company.” l NE 

The position has been explained in the 
case of Peninsular and Oriental Steam Navi- 
gation Co. v. Secretary of State for India 
(14) the head-note of. which says :— 


“The Secretary of State...is liable for 


damages occasioned by the negligence of 
servants in the service of Government if 
the negligence is such as would render an 
ordinary employer liable.” The test really 
is whether the contract was a Sovereign 
act or wasone which a private individual 
could have éntered upon in his ordinary 
Biness pursuits. 
ena e dens of State is not liable, 
but if, it is the latter he can be sued 
in the same way that the East India 
Company could have been sued for acts 
done in their capacity as traders and not as 
the Sovereign power. . l 
"Where commandeering orders are con- 
cerned, I think the position is plain. Power 
was taken by Government under the De- 
fence of India (Consolidation) Act (? Rules), 
1915, and under r. 11A (a) an officer special- 
ly authorised in this behalf is enabled by 
an order in writing to require the owner of 
any particular class of goods (these. goods 
were specially notified by Government) to 
place them at the disposal of Government 
(12) 5 M. 273; 6 Ind. Jur. 40$; 2 Ind. Dec. (N. s.) 


1973) 3A. 829; A. W. N. (1881) 87; 6 Ind. Jur 323; 2 
Ind. Dec. (x. 8.) 540. 
14) 5 B.H. O. R. App. 1. 


( = 
eBoad-note of 5 B, H, O.R— [Ed] ^ 


j 


If it is the former,. 


“bedone by Peterson, who as 


826; 13 
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at such time and place as was specified in 

the order, making disobedience to the 
order punishable at law. Provision for 
payment of the price by. reference to 
arbitration is also madé. In this case, 
therefore, there can clearly be no ordinary 
‘commercial contract for sale and purchase, 
because one of the parties may be unwill- 
ing to surrender his goods and yet may 
be compelled under the commandeering 
ordér to doso. He has no option once the 
order has been made and, issued. He is 


-bound to place his goods at the. disposal 
of Government when called upon to do so. 


The only right he has is that if he does 
not accept the price offered by Government 
he can have it settled by arbitration. . The ` 
arbitrator's order.is final. Plainly, there- 
fore, acommandeering order is one which 
no one but Government can make, and 
being an.act of the Sovereign Power, the 
Secretary of State evidently cannot be sued 
in respect of it. 

It has, however, been argued by Mr. Sir- 
car that the process of acquisition by 
Waite has been exactly the.s&me whether 
it has been by delivery ordersor by com- 
mandeering orders, and the ‘contract in 
either case was a good contract, though the 
method ofpayment may be different. X 
sale isa good sale though no price may be 
fixed at the time of the purchase, when 


‘the arrangement is that the price will 


be subsequently settled by a particular 
agency, Valpy v. Gibson (13). 

I do not think this argument. is well: 
founded. Waite had no authority to issue 
a commandeering order. That could only 
Controller 
was specially authorised in that behalf, 


“When, therefore, Waite wrote “ make out 


commandeering order" and the like, he 
was really giving instructions to his office 
to make. outthe order in anticipation of. 
Peterson's sanetion. But until the order 
was signed by Peterson and served on the 
owner, it had no legal or binding effect 
and the owner might, if he had been so 
inelined, have disposed of the goods in 
any way he pleased. Ghaznavi says, it is 
true that a person holding goods which 
came under the special class notified could 
not sell these goods without a license from 
the Government. That, no doubt, is so, 
But the embargo on this class of goods 
was withdrawn in December, 1918, and it 
(15) (1847) 4 C. B. 837; 16 L. J, O. P. 241; 11 Jur 
E, R, 737; 72 R. R. 740; -=> 


| 
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is idle to say now -that after that date ` 


Ghaznavi could not have: disposed of 
these goods in any manner that suited him. 
A further question then arises whether 
contracts other than those specified in s. 
29 (5) of the Government of India Act can 
be held to be binding on the Secretary of: 
State. In my judgment they cannot, In 
Young v..Leamingtcn Corporation (9) where 
the Statute provided that where the sub- 
ject-matter of contract exceeds £50 in value, 
contracts must be under seal, and when 
the contract was not under seal it was 
held to be bad and unenforceable: 
Bramwell said at page 528* : "2 
“The Legislature has made provisions 
for the protection of rate-payers, share- 
holders, and others, who must act through 
the agency of a representative. body, by 
requiring the observance of certain solem- 
nities and formalities which involve de- 
liberation and reflection. 
portance of the seal. It is idle to say there 
is no magie in a wafer. It continually 
happens that carelessness and indifference 
on the one side, and’the greed of gain 
' on the other, cause a disregard of these 
safeguards,and improvident engagements 
are entered into.” = 
If these, principles are applied to the 
present case it may be said that while 
there is no magic in a written contract, it 
is .a safeguard which has been laid 


down by the Statute for the protection . 


of the public revenues. When, there- 
fore, a Statute lays down certain . man- 
datory provisions in regard to the fram- 
-ing of contracts between thé” Secretary of 
of State and à private individual, it is no 
answer to say that because the provisions 
were ignored on. particular occasions and 
payments were made on contracts which were 
not in conformity with, the Statute, that 


that should be taken asa precedent which © 


will be binding upon the Secretary of 
State in.every case. In my judgment, 
contracts to be binding upon thé Secre- 
tary of State, must be made in strict con- 
formity with the provisions laid down in 
the Statute. If they are not. so made, they 
are not valid as against him, 

I now proceed to consider the. question 
of the sufficiency of the notice under s. 
80 of the Civil Procedure Code, with 
which the question of limitation -is bound 
up. This section says :— 


“No suit shall be instituted against the . 


-— 0o — — mamah —  — = t 


“which he claims. 


Lord . 


That is the im-- 


-ig to free- the plaintiffs 


` 


AE 
983 


‘Secretary of State for India in Council...: 


senam anas Until the expiration of two 
months negt. after notice in writing has 


been, in the case of the Secretary of State 
in Council, delivered to, or left at the 


office of, a. Secretary to the Local Govern- 
ment........ TUER. .8tating' the cause -of 
action, the . name, description and place 
of residence of the plaintiff and the relief 


In this case the notice was given to the 
Financial Secretary to the Government of 


Bengal onthe 26th July. 


Mr. Pugh argues that if the alleged 
breach of contract took “place, then, the 
notice is good. But if the plaintiff firm 
wishes to get. out of limitation by saying 
they had not to deliver till called. on to 
do so, then there was no cause of action 
of which they could give notice and the 
notice was “bad. ' 

Mr. Sircar replies that there was no 
question of giving delivery till asked for, - 
and therefore, under 8..93 ‘of the Contract 
Act the plaintiff was not bound to deliver 
until such application was made, Further, 
under s. 46 of the Contract Act-plaintifis 
had not to perform their engagements until . 
after a reasonable time, and it is argued 
that. the joint effect of these sections 
from liabil- 
ity to deliver at any time, reasonable 
or. otherwise, until they were.. called 
upon “to doso. .It was for. Waite to indi- 
cate when and where the. delivery was to 
be made, and until he did so, the plaintiff 
firm had not to move, and limitation had 
not begun at all, The delay of seven 
months, therefore, could: not be held to be 


"unreasonable in view of. the congestion: 


which prevailed in all the. Government ' 
depéts. Further, Mr. Sircar has urged that 
the words ‘‘cause of action " as used in s.,80 
should not be too strictly construed. He 
relies on Secretary of State for India v, 
Perumal Pillai (16), Jehangir M. Cursetji v. 
Secretary of State forIndia(11), Jones v.-Bird 
18) and Manindra Chandra Nandiv. Secre- 
tary of State for India (19). He points out 
that in the letter of 26th July the.plaintifig 
hàd stated their grounds of complaint and 
asthe object of the section is merely to 
intimate to the Becretary of State the 


(16) 24 M. 279; 11 M. L. J. 117. 

I EM TNR 
d ) X ` a 83 at IH 44: 106 E, i t 
1 Dowl. & Ry,.497; 24: R. R. 579. i R 1397; 
. (19 90.1.2148 84 O. 251 7^ ^ 
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details of the complaint and to give him 
two months within which to make amends, 
Perumal's case (16) is directly in pointas 
the claim had arisen after the notice was 
given. | | 

ltis quite true as was explained in Peru- 
mal's case (16) at page. 282* that the cause 
of action should not be taken in a narrow 
sense, the object of thesection being merely 
to inform the defendant substantially of the 
ground for complaint. But it is, in my 
judgment, equally true to say that the 
section requires the cause of action to be 
stated with some precision. Now, what is 
the cause of action stated in the attorney's 
letter of the 26th July? In the third 
paragraph, itis said “no instructions have 
. been given to our client for delivery of the 
goods", and: lower down: “ Unless our 
clients are given the requisite orders to 
deliver the materials, which Capt, S. C. 
Waite agreed on behalf of the Munitions 
Board to take over, they will have no course 
but to adopt. legal proceedings,” The 
letter does not say the cause of action is a 
breach of the contract between the Board 
and the plaintiff firm. The breach is still 
in futuro,and depends upon the definite 
refusal of the Government to issue the 
delivery order. That being so, the cause 
of action does not appear to have ari&en at 
the time of the notice and the notice must, 
therefore, be invalid. If, on the other hand, 
the plaintiff's case that there was a stipula- 
tion that the goods were not to be delivered 
till called for, is true, aterm must be inferred 
from the contract or read into it, but there 
isin fact no such term. If sucha term is 
to be inferred ‘it must be a reasonable 
term, 7.é.,i$ must be within a reasonable 
time of the receipt of the last order of the 
20th August, 1918. It is plain from Keat- 
inge’s letter of 15th January. 1919, that he 
régarded “all outstanding orders " placed 
with . the plaintiff firm as -finished, 
This was followed by Peterson's notification 
: of the 2nd February, stopping all further 
deliveries. The suit was not filed till June, 
1922. It was, therefore, plainly the duty 
of the plaintiff firm to show that there was 
aterm in the contract by which delivery 
was not tobecalled forup to July, 1919, that 
isto say, ten months after the contract, 
This, in my judgment, he has failed to dg 
and Ghagnavi’s statement that Waite 
romised to take delivery in July is falsified 
y the fact that the suggestion -neither 
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appears in his attorney's letter threatening 
the suit nor in the plaint itself. There is, 
also the undoubted fact that Waite went oh - 
leave in January, 1919, to Ghaznavi's know- 
ledge, and that his services were dispensed 
with in February’ following. Ghaznavi - 
was perfectly aware of that too, and if his 
claim had been well-founded he must have ' 


pressed it as soon as he heard that Waite. 


was no longer in a position to issue the 
delivery orders which Ghaznavi says. he 
promised him the previous November. In 
my judgment, the breach of alleged contract 
should be held to have occurred on Ist 
February, 1919, when Peterson issued his 
circular letter, and limitation began to run 
from then, and us the suit was not filed 
within three years from that date it is barred 
by limitation. ` 
I, therefore, answer the 

follows:— 
- Issue No. I.—First part, Yes, in so far 
as commandeering orders were concerned, 
Second part, No. 

Issues Nos. IT, ITI and IV.—No. 

Issues Nos, V, VI and VII,—No, 

Issue No. VIII.—Yes, 15th January, 1919, 
and 2nd February, 1919.. 

Issues Nos. IX and X.—Yes, 

Issue No. XI.—No evidence was led by 
the defendant. I answer this issue in the 
affirmative, | 

Issue No. XII.—No evidence was led by. 
the defendant, Ianswer this issue in the 
negative. ; | E 

Issue No. XIII.—None. a 

The result, therefore, is that the suit will 
stand dismissed with costs on scale No. 2, 
including costs of the commission and’ 
reserved costs, if any. Be S 

[Note —An appeal was preferred from the abovd 


judgment but it was dismissed on March 14, 1927, for 
want of prosecution.-—£d.] 
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LAHORE HIGH COURT. 
SgconD O1vin APPEAL No. 1210 or 1923, . 
November 23, 1927. 
Present:—Mr. Justice Broadway and 
i Mr. Justice Jai Lal. 
ABDUL GHANI—DRrEeNnDANT— 
APPELLANT ; 
Versus 
- SANSAR CHAND AND ANOTHER 
-=PLsINTIFFS AND HUKAM CHAND 
~— DEFEx DANT— RESPONDENTS, 

Hindu Law—Alienation—Mortgage—Father's right 
to mortgage ancestral estate for antecedent debt—‘An- 
tecedent debt,’ meaning of. 

An alienation by a Hindu father of the un- 
divided family estate for an antecedent debt is binding 
on the estate. [p. 386, col. 1] 


“An antecedent debt means a debt, antecedent ir time - 


as well as in fact, that is to say, that the debt must be 


truly independent and not part of the transaction im- - 


peaehed. [2bid.] . 
lo Bri Narain Raiv. Mangla Prasad Rai (2), fol- 
Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 6th 
February, 1923, modifying that of the 
Senior Subordinate Judge, Jullundar, 
dated the2nd May, 1921, 

Mr. Niaz Muhammad, for the Appellant. 

Messre. Fakir Chandand Chandar Gupt, 
for the Respondents, 


JUDGMENT., i 
Broadway, J.—This and the connect- 
ed second appeal arise out of two cases 
instituted by the sons of one Hakam Chand 
for a declaration that certain alienations 
made by their father Hukam Chand would 
not affect their reversionary rights on his 
demise. The defendant in one case was 
Abdul Ghani who had purchased 64 kanals 
o marlas of land from Hukam Chand on 
the 9th of June, 1905, for a sum of Rs. 2,500. 
In the -second case the defendant was one 
Sardar Ali who had purchaséd certain pro- 
perty from Hukam Ohand for a sum of 
Rs. 4,700 on the 13th of January, 1917, 
The learned District Judge recorded one 
judgmentin both cases although the trials 
were separate, and found necessity establish- 
ed for Rs, 1,020 in the case against Abdul 
Ghani, and in the case against Sardar Ali 


decreed the plaintiffs’ suit in full; Abdul. 


Ghani and Sardar Ali have preferred two 
separate appeals to this Court and we have 
heard Mr. Niaz Muhammad on behalf of 
Abdul Ghani, and Mr. Badri Das on. be- 
half of Sardar Ali, while Mr. Fakir Chand 
aud Ohandar Gupt appeared for the plaint- 
jffa-respondentg, ; 


The case of Abdul Ghani need not des - 


2d. 
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tain uslong. The findings are clear that 
Hukam Chand and his sons were members 
of &joint Hindu family and that the pro- 
perty alienated was ancestral, These are 
pure findingsof fact. Similarly, it was 


.found that no necessity whatever had be:n 


proved for Rs. 1,500 out of the Rs, 2,500 
alleged to have been paid by the appel- 
lant Abdul Ghani. Mr, Niaz Muhammad 
was constrained to admit that there was 
no evidence whatever on the record as to 
necessity qua thissum of Rs. 1,500, and © 
1 would, therefore, dismiss this appeal with 

The matteris not-quite:so clear in the 
second appeal, namely, the one by Sardar 
Ali. The learned District Judge finds . 
that the sum of Rs. 4,700 ¿was made up of 
four items :— 


" l E f Rs, 
(a) Paid to Saif-ud-Din, previous ` ` 
-` mortgages. os 2,500 
(b) Deposited with ihe vendee  . - 
for payment to Paif-ud-Din - 
in C388. any excess was 
found to be duo to the mort» — 
gagee in (a) ^t Sa e .200 
(c) Cash paid before the Bub- 3 
Registrar T we 1,900 
(d) Registration expenses .. 100 
. TOTAL 


è se | 47 00 


Qua tbe Rs. 1,900, there is no evidence 
of necessity- whatever and the view taken 
by the learned District Judge must, theres 
fore, prevail, l 

As to the.item payable to Saif-ud.Din 
the position is this, In 1915 Saif-ud-Diü 
advanced this sum of Rs, 2,500 on a mort« 
gage to Hukam Ohand, and in 1917 -Sara 


dar Ali was to pay off this item: together ^ ~~ 


with any further sum that might be found 
due for which purpose he retained Rs. 200 
of the-sale price. Asa matter of fact Bait. 
ud-Din was paid a sum of Rs, 2,631-12-6; 
The learned District’ Judge; apparentl: 

following SahwRam Chandra v. Bhup Singh’ 
(1) came to the conclusion that. although 
the debt to Saif-ud-Diu was ‘antecedent’ 
it was the duty of the vendee Sardar Ali 
to establish that.the debt for which the: 
mortgage had been executed in 1915 was 
- (1) 89 Ind, Oas, 280; 80 A. 437; 210, W, N, 698 1: 
P. L. W. 557; 15 A. L; J, 437; 19 Boni. L. R. 498: 26 0, 
L.J. 1; 33 M. L. J. 14; (1917) M, W, N, 439; 22 M, E, 
1, 22; 6 L, W, 213; 44 I, A, 228 (P, O), ° 


- 
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for necessity. Their Lordships of the 
Judicial Committee considered Sahu Ram 
Chandra v. Bhup Singh (1) in Brij Narain 
Rai v. Mangla Prasad Rai (2) and in order 
.to make the position clear formulated, at 
‘page 104" of the report, the propositions 
which they desired to lay downas a result 
of their examination of the authorities, It 
-was there held that :— 

"(1) The managing co-parcener of a joint 
‘undivided estate cannot alienateor burden 
‘the estate qua manager except for purposes 

of necessity; but : | 
(2) lf he is the father and the rever- 
‘sionaries are the sons he may, by incur- 
‘ring debt, so long as it is not for an im- 
moral purpose lay the estate open to be 
taken in execution proceeding upon a dec- 
fee for payment of that debt.. 

(3) If he purports to burden the estate 
by mortgage, then unless that mortgage 
is to diecharge an antecedent debt, it 
would not bind the estate. = 

(4) Antecedent debt means antecedent 
in fact as wellas in time, that is to say, 
that the debt must bs traly independent 
p not part of the transaction impeach- 
ed. | 
— Now, the transaction impeached in this 
litigation is the aale to Sardar Ali and, there- 
fore, the debt paid off by Sardar Ali to Sait- 
Ad-Din was clearly an independent one and, 


therefore, ‘antecedent’ within the meaning . 


of that expression as used by their Lord- 
ghips of the Judicial Committee, It was 
contended, however, that the fact that this 
debt was an antecedent one .merely shifted 
the onus on to the plaintiffs-respondents to 
prove that thé debts were immoral and 
that, therefore, on the findings in this case 
the learned District Judge's detision should 
be upheld. 

. Now, itis true thatthe learned District 
Judge has found that Hukam Chand was 
extravagant, vicious and generally of an 
immoral character, but this finding relateg 
to his character as established in 117, 


Admittedly there is ‘nothing on the record . 


to connect the debt incurred by Hukam 
Ohand under this mortgage with any of hig 
vicious propensities or activities. It was 
urged, however, that it was sufficient to 
C) 77 Ind. Ons. 688; 46 A. 95; 21 A. L.J. 934; 46 M, 
L. J. 23; 5 P. L. T. 1; 28 O. V. N. 253; (1924) M, W 
N. 68; 19 L. W. 72; 2 Pat. L. R. 4l; 100, & A, L R' 
82; A. I. R. 1924 P. O. 50; 33 M. L. T. 457; 26 Bom, I 
:R. 500; 11 O. L. J. 107; 51 I. A, 129; 10, W,N, 48; 41 
'Q. L. J. 232 (P. O.). ; 
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discharge the onus to prove that he was 
generally of immoral character without 
any business in which he could have 
invested the money raised by him under 
the mortgagea, Ia support of that con- 
tention reliance was placed on Jas- 
wanti v. Tej Narain (3) in which it was 
remarked that there isa presumption that 
& loan has been raised for an “immoral pur- 
pose’ if itis. proved thatat the time of 
raising the loan the borrower was living a 
licentious life, beyond his means, indulging 


in drink, riot.and^ debauchery and that at 


the same time he was without any business 
or oceupation upon which the money might 
legitimately have been spent. Ram Ratlan 
v. Basant -Rai (4) is-an authority which 
appears, to some extent at any rate, tocon- ` 
flict with this view, for it was held in that 
in certain other ‘cases- that 
the burden. is not discharged by show- . 
ing that the father lived an extravagant or 
immoral life and that there must be a direct ` 
connection between the debt and immorality 
set up by the son, I do not think it neces- ` 
Bary to examine these.two authorities in 
order to ascertain whether they are recon-. 
cileable for itseems to me that in this case 
it has not been proved that when the debt 
in question was incurred, thatis to say, the 
mortgage was executed, Hukam Ohand was 
leading such a licentious life as is contemp- 
lated by Jaswanti v. Tej Narain (3). ' 

I would, therefore, accept the appeal of 
Sardar Ali and modify the decree by grant- 
ing the plaintiffs-respondents a declaration 
to the effect that this alienation would not- 
aifect theirreversionary rights to the extent 
of Rs, 1,96&-3-6. I would leave the parties 
in this appeal to bear their own costa’ in 
this Court, i 
E dal Lal, J.—1 agree, 

R. L. - Appeal accepted, 

A. N. A, - 

JD 41 Ind, Oas. 192; 10 P.R. 1918; 190 P, W, R, 


(4) 64 Ind. Cas, 121; 2 Lah, 263; 3 Lah, L. J. 563, 
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Sxcenp OrviL APPEAL No. 1371 or 1927. 
5 ; oe 22, 1927. 
resent;—Mr, Justice Tek Chand. 
NANAK CHAND AND ANOTRER—PLAINTIFES 
> APPELLANTS “ 
VETSUS 
GAMAN—Desrenpant—Rzsponpsnr. 
Landlord and tenant—Eneroachment by tenant 
Landlord's right to eneroaehmnent--Preswmption, ` 
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Where during the continuance of the tenancy, 2 
tenant encroaches upon land belonging to a third 


person, his. possession of the land so encroached upon , 


is prima facie for the benefit of the landlord unless 
it appears by some evidence that the tenant, at the 
time the encrogchment was made, intended it for 
bis own exclusive benefit. - The presumption in such 
cases is that encroachments made by the tenant area 
part of the holding, and on the termination of the 
tenancy the tenant must render them up to the 
landlord whether he has directly undertaken to do so 
or not. 

- "Andrews v. Hailes (1), Harl of Lisburne v. Davies 
(2), Tepu Mahammad v. Tefayit Muhammad (3) and 
te Ammal v, Puthiaparambath Moidin (4), refer- 
red to. 


Second appeal from a decree of the 
District Judge, Gujranwala, dated the 19th 
February, 1927, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Gujrat, dated 
the 25th June, 1926. 


Mr. Sahib Dayal, for the Appellants.. 
Mr, Iftikhar Ali, for the Respondent, 


JUDGMENT.—This dispute relates to 
& small plotof i4 marlas in area, being a 
part of Khasra No. 1057 which represents 
the abadi of the village. The facts found 
Py the learned District Judge are as fol- 

OWSi— . i 

The- plaintiffs-appellants are the owners 
of Khasra Nos. 1512, 1513 and 1514 the 
last of which adjoins the abudi. In 1914 
they leased these fields to one Fazal Din 
tenant for cultivation and it appears that 
at that time Fazal Din encroached upon 
the adjoining portion ofthe abadi. This 
encroachment was, however, removed soon 
after, Later, Fazal Din ceased to culti- 
vate ‘the land and the plaintiffs let fields 
Nos. 1518, 
Bpondent as tenant under them. Gaman 
also encroached upon the abadi which 
adjoined these fields and took possession 
of the plot measuring 14 marlas which is 
now in dispute, Gaman has sinca been eject- 
ed by the plaintiffs from fields Nos. 1512, 
15138 and 1514 but he still continues in 
possession of the portion of the abadi en- 
croached upon. 

The plaintiffa sued to recover possession 
of this plot from . Gaman but the learned 
. District Judge has dismissed the suit, 
holding that the plaintiffs had acquired 
no proprietary right in it and cannot oust 
the quondam tenant even though his poss 
session is unlawful, 

In my opinion the learned District 
Judge's decision cannot be sustained ag 
on the findings of facts arrived at by him 


the plaintifs were legally entitled to 4 | 


NANAK OHAND v. GAMAN. 


1513 and 1514 to Gaman re- 


" . 087. 
deeree, The proposition of law is firmly 
established that where during the continu- 
ance of the tenancy a tenant encroavhes 
upon land belonging to a third person, 
his possession of the land so encroached . 
upon is prima facie for thé benefit of the 
landlord. In such cases the presumption 
is that encroachments made by the tenant 
are & part of the holding and on the ter- 
mination of the tenancy the tenant must 
render them up to the landlord whether 
he- has directly undertaken to do so or not. 
See Andrews v. Hailes (1) where Lord 


“Qampbell has elaborately discussed the 


principles underlying the rule and the 
judgment of Willes, J., in Earl of Lis- 
burne v, Davies (2), The law on. the sub- 
ject is thus summed up by Woodfall in 
‘his standard work on Landlord and Tens 
ant(2uth Edition) at page"894: "Eneroach- 
ments made by a tenant from the adjoin- 
ing waste during the term âre prima facia’ 
forthe benefit of the tenant and afterwaraé 
of his landlord, unless it appears by some 
evidence thatthe tenant at the time they. 
were made intended them for his own ez- 
clusive benefit,” The view taken by tha 
Indian Courts is in accord with this rule. 
See T'epu Mahammad v.Tefayit Mahammad 
(3)and Ammu Ammal v. Puthiaparambath. . 
Moidin (4). In this case Gaman respond: 
ent has led no evidence to displace thid 
presumption and there are no materials on 
the record from which it can be inferred 
that he intended to make theencroachments 
for his sole benefit, i j 
I, therefore, accept the appeal and setting 
aside the decree of ‘the learned District . 
Judge, decree the plaintiffs suit with costa 
throughout, . 
R. L. Appeal accepted, . 


(1 (1853) 22 1, J. Q: B. 400; 2 BL & Bl. 349: 17? - 
Jur. 621; 1 W. R. 366; 118 E. R. 797; 95 R. R. 593, : 

(2) (18808) 1 ©. P. 259; 1 H. & R. 179; 35 L. J, 0, 
e l2Jur. (N. s.) 340; 13 L. T. 795,.14 W.R 


(3) 29 Ind. Cas. 210; 19 0. W, N. 772, . 2e 
(4) 43 Ind. Cas 677; (1918) M, W. NGO, 
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~ _ Penal Code (Act XLV of 1860), 3.966, 976—Acts. 


CKIMINAL APPPiL No. 1238 or 1927, 
- » December. 2, 1997. 
' Present: —Mr. Justice Agha Haidar, 
TEK SINGH AND OTHERS—A COUSED. 
I “— APERLLANTS 
- versus 
JMPEROR-—RrsPONDENT; 


`- disclosing offences of kidnapping and rape—Conviction 
+ for both, legality of. ^ ` l 


` Where the series of acts proved against the accused 


establishes two distinct offences falling under ss. 566. 


. And 376 of the Penal Code, the accused can be cone 


**. 


victed separately for both the offences, [p..389, col. 


. . Ghulam Muhammad v. Emperor (1), followed, 
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" -Bnd ordered to pay a fine of: Rs. 150 each, 


Criminal, appeal, from an order of the 
Magistrate, First Class, exercising enhanc- 
ed powers under s. 30, Criminal Procedure 
ya. ABA, dated the 30th Séptember, 

Mr, L. Saunders, for the Appellants, 

. Diwan Fam Lal, Assistant Legal 
Rememb:ancer, and Mr, Mulk Raj, for the 


"Respondent, 
* GUDGMENT.—Tek . Singh, 


Singh and Pala Singh have bean convicted 


~ tinder ss. 366 and 376, Indian Penal Code, 


"Their sentences are (1) under s, 366: four 
' years’ rigorous imprisonment and Hs, 100 


-One each and (2) under s. 376, three years’ - 


rigorous imprisonment and a fine.of Rs. 100 
each. Thesentences are to.run consecutives 
Sr The other two persons, namely, Indar 

ingh and. Sohawa Singh have been each 
convieted under s. 342, Indian Penal Code, 


“They have &ll appealed to..this Court and 
‘their-appeal has been fully argued by Mr. 
Saunders while the case for the prosecution 


has been carefully placed before me by 


Mr. Ram Lal. 

'. The story for the prosecution is that a 
young woman named Gulab Kaur who isa 
widow was. going to-take partin the birth 
ceremony of her brother's’ gon to a certain 
village early. on the morning of the 15th of 
July, 1927. She was accompanied by her 
two daughters and one son, theage of one of 


the daughters, namely, Musammat Tej Kaur. 


being 11 years. Her mother-in-law Musam- 
mat Raj Kaur accompanied her a short 
distance to see her offand she was also 
accompanied by Khushal Singh, the son-in- 


law of Musammat Raj Kaur. The story goes- 


on that when she reached a certain village 
pond the present appellants rushed out of 
pome: bushes and pounced down upon the 


— (TBK SINGH V. EZPEROR. 


Jiwan. 


. 1071. C. 1928 | 


woman and lifting. her up in their armas 
took hertothe houseof Tek Singh where 
Tek Singh, Jiwan Singh and Pala Singh 
committed rape upon her by turns. 
Naturally there was a hue and cry and the 
villagers were attracted to: the spot and the 
woman was let out when the door was opened 
at about Bun rise. Her ` children were 
detained outside the kotha, somewhere in 
the dehliz and Sohawa Singh and Inder 
Singh, ‘according to the prosecution, 
gagged their mouths so as to prevent their 
raising an outery. Khushal. Singh who 
according to his own evidence is 55 years 
old was secured by a turban having been 
tied round his neck soas to prevent his 
escape. 

This is the main story for the prosecution, 
We have to see how far this story has been 
proved in its various stagea by the evidence 
produced on behalf of the prosecution. No 
First lnformation Report. was originally 
lodged at the thana whichis ata distance 
ofonly three miles from the scene of the 
cccurrence.. But we find that on the 22nd 
of July, 1927, Müsammat Gulab Kuar came 
to Lahore and made a statement before the 
Assistant Superintendent of Police, This 
officer sent this statement-to the thana to be 
recorded as a First Information Report, He 
further ordered that the Police should take 
up the investigation. A point was urged 
very seriously by Mr. Saunders that the 
statement before the Assistant. Superin- 
tendent of Police was a belated one and that 
it throws considerable doubt upon the 
bona fides of the complainant party. We 
have, however, the evidence of Khushal 
Singh who gives the details of the circum- 
stances as to how ihe father of the girl 
accompanied by some others went to the 
Police Station and in the absence of the 
Sub-Inspector of Police, the Head Constable 
who happened to be in charge of the 
thana refused to take down the report. 
This statement receives support from the 
statement of the Sub-Inspector Sant. Singh 
(P. W. No. 8) who says that in the course of 
the investigation it eame to his knowledge 
that the _Head-Constable who at the time 
was at the thana did not record the report 
though the relatives ofthe woman asked 
him to do so, There isalso another way 
of looking at the matter. If the complaint . 
had beena false and unfounded one there 
was no point at all in Musammat Gulab 


Kuar's coming all the way. from her native 


village to Lahore: to make astatement beforg. 
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the Assistant Superintendent of Police,in argumentis a very familiar one and there. 
this case a European Officer. A. report at - 


is no doubt that ifasingle growa up woman. 
the nearest Police Station would have served 


in fairly good health is really determined. 
the purpose equally welland would have to resist:any attempt to rape her, her 
gaved hera good deal of trouble and assailant would find it difficult singly to 
expense. I accept the explanation given by 
the witnesses for the prosecution and hold 
that the defence cannot derive any advant- 
age from the lateness of the report. 

Mr, Saunders further argues that two 
names seem to have been added in the 
statement of this woman before the Court 
and that the name of one Arjan Singh has 


been omitted. Thess persons whose names. 


have been subsequently added have not been 
convicted and, therefore, it cannot besaid 
that merely because two men have not 
been convicted the whole list of the accused 
persons given by the woman should be 
taken to be false and an imaginary one. As 
to the main question a good deal of argu- 
ment was addressed to me on behalf of the 
-appellants that the woman was & bad 
character and had been carrying on a 
liaison with Tek Singh accused. Reliance 
to & large extent was placed upon the 
statement made by Tek Singh from the 
dock. I am not prepared to place any 
reliance upon it. After all,it is the state- 
ment of a criminal whois at bay and wants 
to throw mud all round in order to save his 
own skin. The evidence for the defence on 
this very point is very vague and uncon- 
vineing. It is, in any way, not such asa 
Court of Justice would take into considera- 
: tion for the purpose of imputing immorality 
toa woman. Whatever her character may 
have been, so far as the materials on the 
records are eoncerned, it has not been 
established that the woman was of a loose 
or immoral character. The learned Magis- 
trate seems to have been considerably 
inpressed by the evidence of the child 
Musammat Tej Kaur. I have read the 
‘statement of this witness very carefully and, 
in. my opinien,there is a ring of truth about 
it. Sheisa child of tender years and it is 
hardly likely that she would be used as an 
instrument for the purpose of bolstering 


up a false case against the appellants. If — 


a false case were intended to be made up 
against the appellants older people would 
have been available to: give evidence with 
greater confidence. Mr. Saunders also 
argued that the woman is described by the 
learned Magistrate as a stalwart Jat woman 
of 27 and, therefore, itis unlikely that she 
should yield to her seducers easily. This 


commit the offence. But here .we have got . 


a case of at least three persons two of. 
whom are below 30 and the third Pala 
Singh is variously described as a man, 


“between 40 and 50. They are said to have 
been armed with chhavis -and gandasas.. 


Besides these three men there was further 
reinforcement awaiting outside. It is, thera- 
fore, intelligible that by threat and show 
of force they would be able to overcome 
any possible resistance that the woman 
might offer. A further argument was 
advanced on behalf of the appellants that 
it is highly improbable that Tek Singh and 
Jiwan Singh who are brothers should 
commit suchan offence at about thesame 
time on the same woman and that three 
persons should take their turn in commit- 
ting the particular offence with which they 
aré charged. Itis difficultto judge people 
of this class with the ordinary standard 
of clean living and clean-thinking people 
and allthatI can say is that there is no 
limit to human depravity. Judging from 
the record it appsars that these appellants 
belong to that depraved class of human 
beings who are devoid of all sense of © 
decency. i. ug : | 

- A further point was urged that the three 
accused could not be convicted separately 


. under ss. 368 and 378, Indian Penal Code, 


the argument being that the:series of acts 
constituted one and: the same transaction 
and, thérefore, the appellants could not be 
convieted twice over. A certain decision 


by-a learned Judge of this Court was cited 


in argument, but I prefer, to follow a judg- 
ment of Mr. Justice Broadway reported as 
Ghulam Muhammad v. Emperor (1) because 


independently of the judgment this was 


exactly my own view. The proved facts : 
in the cage established two distinct offences 
falling under ss. 366 and 376, Indian Penal 
Gode, respectively. 

The sentence that has been inflicted upon 
the appellants is by no means severe and it 
is a pity that the Courts do not inflict much 
geverer sentence upen criminalsof this class. 
But the sentence - of fine cannot be justified. 
It simply means this that the relations of 
the accused persons would be hard hit when 


(1) 99 Ind. Cas. 344; 7 Lah. 484; 28 Cr. L. J. 136; 28 
D, L. R. 802; A: I. R. 1927 Lah. 88. ~ 
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the latter are in Jail, I,iherefore, rëmit the 
Bentences of fine so far as the appellants Tek 
Singh, Jiwan Singh and Pala Singh are 
Concerned but I maintain their conviction 
and sentence of rigorous imprisonment 
under both the sections and I dismiss their 
 &ppeal. 


In the case of Indar Singh and Sohawa 


Singhall that I can say is that they have been 
dealt with very leniently as, in my opinion, 
they deserved .much severer. punishment, 
I, therefore, simply dismiss their appeal, 
RET, 


A N, AY A ppeal dismissed, 


LAHORE HIGH COURT, 

Otviu RxvisroN PETITION No, 368 or 1927. 
November 23,1927, 

Present :—Mr. Justice Tek Chand, : 
t Musammat ATMA DEVI THROUGH Sodhi 
CHARAN SINGH, Mukhtar Khas— . 
PLaINTIFF—PuTITIONER—- 
VETSUS ` 
Musammat SHIB DEVI alias DHAN 
DENVI—DERENDENT—RESPONDENT, 

Cwil Procedure Code (Act V of 1908), ss, 11, 151, 
152—Amendment of clerical or arithmetical errors in 
decree or judgment—Hirst application disposed of on 
merits—Subsequent application, competency of—Res 
judicata—Power-of-attorney—Mukhtarnama authoris- 
ing filing of appeal in High Court—‘Appeal’, whether 
includes revision. DM 

A Court is competent to entertain successive appli- 
cations for amendment of clerical or arithmetieal 
mistakes in judgments or decrees and a decision ofa 
-prior application of this kind does not operate as res 
.Judicata in subsequent applications, but if an appli- 
cation for amendment has been heard and disposed of 
on the merits the Court will not, except in exceptional 
-circumstances, entertain a subsequent application for 
substantially the same relief. 

Langat Singh v. Janki Koer (1), followed. 

Where a mukhtarnama authorises the filing of an 
appeal in the High Court the word ‘appeal’ should be 
liberally construed and should be taken to include 
revision also. bi. : 

Petition for revision of the order of the 
Additional District Judge, Amritsar, dated 
the 18th January, 1927, dismissing the ap- 
plication filed by the petitioner for amend- 
ment of the decree passed by the Subordi- 
nate Judge, First Olass, Amritsar, on 25th 


January, 1922. : 
. Mr. Charan Singh, for the Petitioner. 
Mr. Din Dayal-Kapur, for the Respond- 


ent. 
JUDGMENT.—This is a petition for 
-revision of an order dismissing an - applica- 


~ 


ATMA DEVI 9. SHIB DEVE, 
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tion under s, 152/15!, Oivil Procedure Code, 


. Íor amendment of certain alleged clerical 


and arithmetical mistakes in the judgment 
and decree passed id favour of the plaintiff 
in 1922 on foot of a mortgage. : 

For the respondents two preliminary obe 


.jections are raised. - Firstly, it is contended 


that this petition for revision had not been 
properly instituted as Sodhi Charan Singh, 
Advocate, who filed the petition as the 
mukhtar khas of the petitioner had not 
been authorised in the mulkhtarnama to insti- 
tute & petition for revision, I have referred 
to the mukhtarnama which is on the record 
and find that it authorised the mukhtar to 
prefer an appeal tothis Court, Technically 
speaking the power to prefer a revision ig 
not specifically givenin the mukhtarnama 
but,in my opinion, the power to prefer an 
appeal to this Court must be liberally in- 
terpreted and it must be held that Sodhi 
‘Charan Singh was competent to lodge a 
petition for revision. I, therefore, overrule 
this objection. 

Secondly, it is objected that an applica- 


` tion for correction of the alleged clerical and 


arithmetical mistakes was presented by the ` 
petitioner on the 18th of November, 1924, . 
and after notice to the respondent, was . 
dismissed on the merits on the llth of 
December, 1924. In these circumstances it 
is contended that another application for 
substantially the same relief is not compe- 
tent. I have heard the learned Counsel fcr 
both parties in respect of the alleged 
arithmetical mistakes which are stated to 
have accidently erept in the judgment and 
have also examined the application for 
amendment, dated the 18th November, 1994, 
abovereferred to, In my opinion the two 
applications are substantially thesame and 


. in view of the decision of the. previous ap- 


plication and the long delay in presenting 
the present application the lower Court was 
justified in dismissing it. As laid down in 
Langat Singh v. Janki Koer (1), & Oourt is 
competent to entertain successive applica- 
tions for amendment of clerical or ‘arith- 
metical mistakes in judgments or decrees 
and a decision of a prior application of 
this kind does not operate as res judicata 
in subsequent applications, but if an ap- 
plieation for amendment has been heard 
and disposed of on the merits, the Court 
will not, except in excaptional circumstances, 
entertain a subsequent application for sub- 


(1) 12 Ind. Oas. 151; 39 O. 265; 14 C. L.J. 481, 


1 
T 


'. altogether. 
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stantially the same relisf, In my opinion no 


. Such exceptional circumstances are made. 


out in this case. E i 

l, therefore, hold that the order of the 
lower Court was -correct and dismiss the 
petition for revision. Having regard to 
all the circumstances of the case, however, I 
would leave the parties to bear their own 
costsin both the Courts. 

BR. L 

Petition dimissed, 


tcp ym age 


LAHORE HIGH COURT. 
ORIMINAL Reviston No. 1/77 or 1927. 
December 16, 1927. 
Present;—Mr. Justice Broadway. . 

Mr. H. BRHARUCHA—ACCUSED — 
PETITIONER 


versus 
Tas MUNICIPAL COMMITTEE, LAHORE 


—CoMeLAINaNT —RESPONDENT, 

Punjab Municipal Act (III of 1911),.a. 158—Use of 
premises as brothel—Order directing vacation of pre- 
mises, legality of—Proper order. 

A Magistrate has no power under s. 153 of the 
Punjab Municipal Act to ordera person who is using 
his premises as a brothel to vacate the premises 
The propsr order to be passed under the 
section is one directing such person to discontinue 
using thepremises as 2 brothel 


Oase revorted by the Additional Sessions 
Judge, Lahore, with his No. 76 of 31st Octo- 
ber, 1927, 


F'AOTS appear from the following report 
of the Sessions Judge:— - ae. 

REPORT.—Mr. H.Bharucha, a Parsee 
gentleman, is carrying on a Hotel known as 
Albion Hotel on the Nicholson Road, 
Lahore. The Municipal Committee of Lahore 
complained against him under s. 153 of the 
Punjab Municipal Act, 1911, that the said 
Hotel was being used ag a brothel and was 
visited by disorderly persons. The case 
was tried by Mr. Phailbus, Magistrate, First 
Class, who considered the evidence produc- 
ed in thecase by both the parties and came 
toa finding that the Hotel was in fact used 
as.& brothel, that there was a boarding 


house in the upper flat ofthe building and- 


a temple and a mosque in its vicinity and 
that the neighbours had been disturbed 
at night by the disorderly behaviour of 
drunken people in the Hotel. 


On this finding, the learned Magistrate 


ordered "that Mr. Bharucha should vacate 
the premises within five days." i 


H, BHARUCHA 9, MURIOIPAL COMMITTED, LAHORE, 
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This isa petition for revision against the 
said order. í 

Only three points have been argu- 
ed before me. The first is that there is 
no sufficient proof that the Hotel is used as & 
brothel. This is, however, a finding of fact 
which has been recorded by’the Magistrate 
after considering the -evidence and is not 
open to question on revision. Then it is com- 
plained that there was no notice under s, 153 
ofthe Punjab Municipal Act declaring the 
area to be a prohibited area. This argus 


, ment hardly needs any notice, as there 


was no prosecution under s. 152, The 
proceedings have been under s. 158 and the 
same could be taken within the whole of the 
Municipal area, provided the conditions laid 
down in thesaid section were fulfilled, 
which does appear to be the case here, 

The last contention is that the Magistrate 
could not order the petitioner to vacate the 
premises. This is conceded by the learned 
Counsel on behalf of the Municipal Commit- 
tee. Heagreesthat under this section the 
order should only have been that Mr, 
Bharucha should, within five days, discon-- 
tinue the use of the Albion Hotel as a brothel 
and-so arrange that there should be no 
undue noise and disorderly behaviour 
therein, 

The records are, therefore, submitted - to 
the High Court with 8. recommendation 
that the order of the Magistrate directing 
the Hotel premises to be vacated, be set 
aside, and that an order substituted instead 
tothe effect that the Albion Hotel should 
cease to be: a brothel and should no longer 
be accessible to disorderly peraons and that 
the said order should be carried out within 
five days. v5 o ; 

ORDER.—Accepting the recommenda- 
tion of the Referring Court I set aside. that 
portion of the Magistrate's order as directs 
vacation of the premises and in lieu thereof 
direct that the petitioner discontinue 
using the Albion Hotel as a brothel and so 
arrange the carrying oa of his business as 
to avoid undue noise to the detriment of 
his neighbours. This he mustdo within 
five days. .- 


A. N. A. Order set aside. 
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LAHGRE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL ArPEAL 
No. 1417 or 1927. 
November 10, 1927. 
Preeent:—Mr. Justice Jai Lal. 
GOPAL MAL—JUŅDGMENT-DEBTOR 
= Å PPELLANT 


VETSUS 
- Fira GOPALSINGH-HARI 
SINGH tnrovan SANTOKH SINGH 
. — DEOURKE-HOLDERS— RESPONDENTS: 
 Instalment decree—Acceptance by decree-holder. of 
overdue instaiment--Waiver of default clause. 

It is open to a decree-holder to expressly state 
When accepting an overdue instalment that he does 
. Bo without prejudice to his rights which have already 
accrued owing to the default or to show by. his con- 
duct at the time of accepting the instalment that he 
does not waive his right under the default clause. In 
the absence of such indications to the contrary tender 
by the debtor- and acceptance by the creditor cf an 
overdue instalment must be deemed to amount to a 
waiver and rondonation of the default.  [p. 393, 
col. 2. : 


[Oase-law discussed.] ; 

Miscellaneous. second appeal from an 
order of the District Judge, Amritsar, dated 
the 7th August, 1926, llth April, 1927, 
affirming that of the Subordinate Judge, 
Third Olass, Amritsar, dated the 30th No- 
vember, 1925. "IG 

Mr, Anant Ram, for the Appellant, - 

Mr, Faqir Chand, for the Respondents. 


JUDGMENT.—In a decree for the 
payment of money it was provided ihat the 
" amount decreed shall be payable by instal- 
ments and that in default of payment of 
any one instalment the whole of the amount 
due under the decree would become payable 
forthwith, with the addition of Rs, 50. It 
seems that the first instalment was paid in 
Court two days late and the amount 60 paid 
was realised by the decree-holder. The 
second instalment was paid before the due 
date. The third instalment which was 
payableon the 10th of October, 1925, was 
paid by the judgment-debtor to one Shiv 
Ram who, it is alleged was an agent of the 
decree-holder, on the 20thof October. It 
now transpires that Shiv Ram paid this 
amount on the same date tothe decree- 
holder.. There is, therefore, no dispute that 
the instalment due-on the 10th of October 
was tendered tothe decree-holder on the 
20th of October and accepted by him. The 
decree holder, on the 26th of October, 1925, 
executed the decree for the whole of the 
balance due thereunder alleging that by 
paying the third instalment ten days late 
the judgment-debtor had made a default in 
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Case. 


the performance of the conditions of thé- 
cecree. The Executing Court declined to 
entertain the objection by the judgment- 
debtor to the contrary and held that there. 
had been a default by the judgment debtor. 
On epreal the District Judge without 
deciding the dispute with regard to the 
third instalment held that the first instal- 
ment was admittedly paid two days later 
and, therefore, there hes been a default and 
the whole amount due under the decree had 
consequently become payable. |] 
. -From this order. the judgment-debtor 

appealed to this Court and I renianded the 
case on the 27th of May, 1926, holding that 
the acceptance by the decree-holder of the 
over due instalment after ihe due date 
amounted, in this ease, to a waiver of the 
default clause and that, therefore, the view 
ofthe District Judge was incorrect. It was: 
represented to meatthe hearing of that 
appealthat the third instalment wes paid 
to Shiv Ram before the due date, and as it 
was not stated before me that Shiv Ram had 
paid the amount to the decree-holder on 
the same date.I remanded the caseto the 
District Judge with direction to decide 
whether Shiv Ram wasan authorised agent 
of the decree-holder and whether the 
ins was paid to him before the due 
ate, . 


The District Judge has now held that 
Shiv Ram was not an agent of the decree- 
holder and has dismissed the appeal. The 
judgment-debtor has presented this second - 
appeal. Itisadmitted by both parties that 
the facts now stated by me are the correct 
facts. I must accept as conclusive, the 
finding of the District Judge, that Shiv 
Ram was not the agent of the decree- 
holder; it must, therefore, be held that in’ 
paying the amount of the instalment to the 
decree holder he was acting as the agent of 
the judgment-debtor. It is, therefore, obvi- 
ous that in view of my decision that ordinari- 
ly the acceptance by the decree holder of an 
over due instalment after the due date 
amounts to a waiver of the default clause, it 
was not really necessary to. remand the 


The learned Counsel for the respondent 
raised a preliminary objection that the 
findings ofthe learned Judge below were 
findings of facts and, therefore, a second 
appeal was not competent and in support of 
this contention he cited a jud gment of the 
Judicial Commiseioner of Sind reported ag 


10010,1988 -— 
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Bahadur v.Gelomal (1). There might have 
been some force in this contention, were it 
not for the fact, that the view of the learned 
District Judge is opposed to my judgment 
remanding.the case to him. I am not 
examining the correctness or otherwise of 
the facts found by the District Judge, but 
only the legalinference to be drawn from 
those facte, | 

Incidentally the ruling cited by the 
. Üounsel is against his contention on the 

merits of the appeal because it was held 
in that case that the acceptance by a 
creditor of an over due instalment after the 
due date does amount toa waiver of the 
default clause, The same view was taken 
in Jam Nath v. Gio (2) which case related 
to a default clause contained in a mortgage 
bond, But, inmy opinion, there is no 
difference so far as the point at issue is 
concerned, between a bond and a decree 
making the amount due payable, by instal- 
ments with the default clause. In Khairud- 
din v. Atu Mal (3) which is a Full Bench 
judgment of the Ohief Court of: the 

unjab, the following remark appears at 
page 5959: | 

"It has been held that if the plaintiff 
accepted payment of one or more sums as an 
instalment or instalments due under the 
bond such acceptance amounts toa waiver 
and puts an end to the cause of action which 
had accrued.” | 

I have not been shown any subsequent 
ruling either of the Chief Court of the 
Punjab or of this Court taking a different 
view to that taken in these two cases. The 
learned Counsel for the respondent relied 
upon the Full Bench judgment of ‘the 
Bombay High Court in Kashiram v. Pandu 
(4) in which @ different view was alleged to 
have been taken, but I have been unable to 
discover where the difference lies. In that 
case Jenkins, O. J., held that acceptance of 
an over due instalment may have ithe 
effect of estopping the creditor from enfore- 
ing the default clause but that there may be 


circumstances which may negative the . 


operation of an estoppel and Aston, |J., 
expressed himself strongly in favourof the 
proposition that under the circumstances 
the creditor must be deemed to have 
waived his right under the default clause. 


(1) 59 Ind. Cas. 607; 14 B. L. R. 128. 
(2) 101 P. R. 1860. 

- (3) 188 P. R. 1883 (F. B.). l i 
(4) 27 B. 1; 4 Bom. L. R. 688 /T. B). a 
*Page of P. R, 1883—[Hd.] 
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Ws 
Badri Narayan v. Kunj Behari-Lal (5) aid ` 
Jiwan Bakhsh v. Mubinal Huq (6) also 
support this: view. It is, of course, open to 
the decree-holder to expressly state when 
accepting the instalment that he does so 
without prejudice to his rights which hava 
already accrued owing to the default or to` 
show by his conduot at the time of accept: 
ing the instalment that he doesnot waive 


.his right under the default olanse. In the 


absence of proof to the contrary tender by 
the debtor and acceptance by the creditor 
of an over due instalment must be deemed 
to amount toa waiver and condonation of 
the default. 

On the facts that have now transpired 
and in view of my opinion on the legal 
point involved in this case I hold that the 
default by the judgment-debtor ‘in .the 
payment of the third instalment onthe due 
date has also been waived by the deeree- 
holder, | < ; 

The result is that I accept the appeal and 
setting aside the orders of the Courta'below 
dismiss the application for execution of 
the decree. The appellant will have his 
costs throughout. 

R. T. | 


Appeal accepted, 
(5) 18 Ind. Cas. 731; 35 A. 178; 11 A. L. J. 224, 


(6) 73 Ind. Cas, 794; A, I. R. 1923 Lah. 678, 


. LAHORE HIGH COURT. 
First O1vin APPBAL No. 2081 or 1923. 
December 1, 1977. 

Present: —Mr Justice Broadway and 
Mr. Justice Jai Lal. 
BISHEN CHAND AND oTHERS—DEFENDANTS 
APPELLANTS 
7 versus 
Musammat BISHEN DEVI AND orH&RS— 
' PLAINTIFFS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXXIV 
v.7—Suit for redemption—Court’s duty to award 
interest up to date fixed for redemption. 

The provisions of O. XXXIV, r. 7 ; Civil Procedure 
Code, are mandatory and a Court is bound to direct. 
a-mortgagor on redemptio® of the mortgaged pro- 
perty to pay interest to the mortgagee up to the ‘date - 
fixed for redemption by the Court. -` 

- First appeal froma decree of the Senior 
Subordinate Judge, Lahore, dated the 15th: 
June, 1923. | DIU 

Mr. Tirath Ram, for the Appellants, ` 
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; JUDGMENT. l 

Broadway, J.—lhe only point for 
determination in this appeal is whether 
tha mortgagora on redemption of the 
mortgaged property should be directed to 
pay the morigagee's interest up to the date 
fixed forredemption by the Court. The 


Court has only allowed interest up tothe - 


institution of the suit, as it considered that 
the interest already allowed, was sufficient. 
In doing so the learned Senior Subordinate 
Judge, Mr. Ghulam Yazdani,appears to have 


lost sight of r. 7 of O, X XXIV of the Civil. 


Procedure Code which is mandatory on 
this point. 


The respondents filed cross-objections - 


urging that costs should not have been 


allowed tothe appellants onthe ground that . 


the appellants had raised various . pleas 
which ought not to have been raised by 
them. Onthe other hand,it appears that 
the plaintiffs-respondents claimedto redeem 
‘the property: for a far less sum than was 
due, and in these circumstances I do not 
think ‘that the order of the Oourt as to 
costs should be interfered with. The cross- 
objections are, therefore, : dismissed. 


The appealis accepted and the appellants. 


are allowed the sum of Rs. 864, the interest 
claimed. No order as to costs in this 
Court. This sum of Rs. 864 must be paid 
by.the lst of February, 1928. 

Jai Lal, J.—I agree. 


Bou > Appeal aceepted, 


LAHORE HIGH COURT. 
MisosLLANEOUS First CIVIL APPEAL 
No. 2922 or 1926. 

November 1, 1927. . 
Present:—Mr. Justice Harrison and 
Mr. Justice Tek Chand. 

RUP SINGH—Dsstor-INsoLVENT— 
APPELLANT 
Versus 


Tae OFFICIAL RECEIVER, JHANG 
AND ANOTHER— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 27 (2), 
48—Application for discharge—Power of Court to 
extend time fixed at the tastance of creditors or suo 
motu—‘Period specified. by Court", meaning of. 

It isopen to an Insolvency Court to extend the 
period specified in the order of adjudication within 
which the debtor is to apply for his discharge on the 
application of the insolvent himself or on the &pplioa- 
tion of the creditors or suo motu. [p. 395, col. 2.] 


— 


6 


RUP SINGH V, OFFICIAL RECHIVER, SHANG, . 
K.E. S. A. R.A. Chettiar v. Maung Myat Tha (1), |— 


1071. C, 1928. 


followed. 

Where the period within whieh an insolvent is ta 
apply for discharge has been extended under s. 21 
(2) of the Provincial Insolvency Act, the words “period : 
specified by the Court" in s. 43 of the Act mean not - 
the period specified by tha Court in the first instance _ 
but the period as extended by the Court under s. 27 | 
(2. [p. 395, col. 2.] m 

Miscellaneous first appeal from an order 
of the Distriet Judge, Jhang at Sargodha, 
dated the 27th May, 1926. ^ " — 

Mr. D, C. Ralli and Lala Jagan Nath | 
Aggarwal, for the Appellant. ` 

Messrs. M. L. Puri and S, L. Puri, for . 
the Respondents. | 


JUDGMENT.—The following question . 
has been referred to this Division Bench by. 
Jai Lal, J.;— l 

“Whether it is open to an Insolvency 
Court to extend the period specified in the 
order of adjudication withia which the. 
dəbtor is to apply for his discharge, either 
on the application of the creditors or sue - 
motu, or whether the power of extension 
given by s. 27 (2) of the Provincial Insol- . 
vency Act can be exercised only on an ap- 
plication by the debtor? " — — 

Since this order of reference was written 
a judgment of the Division Bench of the 
Rangoon High Court has been published - 
as K. K. S. A. R. A. Chettiar v. Maung 
Myat Tha (1) and this lays down very 
clearly that there is nothing incompatible 
with the extension of the period, within. 
which a debtor must apply for his discharge 
at the instance of and on cause shown by: 
the petitioning creditor. With this deci-. 
sion we agree and we are also of opinion 
that there is no reason why a Court should . 
not extend the time suo motu. 

The facts of the particular case, in which 
this question has arisen, are given in the 
earlier part of the Referring Order and those 
facts show that. the creditors applied for 
extension of time in very peculiar circum- 
stances. Mr. Ralli has addressed us on. 
behalf of the insolvent and has urged that 
*t is only logical that the right to apply. 
foran extension of. time should be confined 
‘to the person who has the sole right to 
apply for discharge, namely, the insolvent 
himself. It is, in our opinion, no more 
illogical to allow the creditors to apply for. 
an extension of time than ib is to allow 
them as the Act expressly does, to apply 
for the original adjudication with all con- 

(1) 100 Ind. Cas. 921; 6 Bur. L.J. 5; A. I. RI 1997 


- 


Rang. 136, " 


= 
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Sequences which flow from that adjudica- 
tion. There is, however, no question of the 
logical amplification or restriction of any 
rule. We have to consider the plain mean- 
ing of the words used in the two sections 
of the Act. Section 43 lays down, that the 
Oourt shall annul the order of adjudication 
if the debtor does not appear to apply for 
an order of discharge within the period 
specified by the Court. - This is mandatory 
and the Court has no option in the matter. 
Oounsel, however, would have us read the 
words " the period specified by the Court" 
as meaning “specified in the first instance" 
and not as subsequently extended, if action 
has been taken under s.27 (2). This sub- 
section runs as follows :—“ The Court may, 
if sufficient cause is shown, extend the 
period within which the debtor shall apply 


for his discharge, and in that case shall 


publish notice of the order insuch manner 
as it thinks fit.” Mr. Ralli then qualified 


the position taken up by him to this extent 


that he reads the words: ''the period speci- 
fied by the Court” as meaning the period 
se specified in the first instance or extended 
on application made by the insolvent, but 
not as including “extended on application 
made by the creditors or by the Court on 
its own motion.” Were there any ambi- 
guity it would be for us to decide between 
the two rival interpretations, but go far 
from there being any ambiguity it appears 
to us that the words are absolutely clear, 
The Oourt has the power to extend on 
sufficient cause being shown, and that 
sufficient cause may be patent on the face 
of the record or may be established by any 
interested party. It is for the Court to 
decide whether the -cause is sufficient and, 
ifit extends the period, the later date to 
whieh it is extended becomes the last date 
of the ‘period specified by the Court as 
described in 8.43 of the Act. 

We answer the reference by saying that 
weare inagreement with the view taken 
by the Division Bench of High Court of 
Rangoon in the'case reportedas K. K.S. A. 
k. A. Chettiar v. Maung Myat Tha (1) 
and we hold that it is open to an 
Insolveney Court to extend the period 
on. the application of the insolvent 
himself, or on the application of the eredit- 
ors, or suo motu. It follows, that the ap- 
pealis dismissed with costs. EM 

R. L. -Appeal dismissed, 


ABDUL AZIZ V, PUNJAB NATIONAL BANK, LTD, 
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LAHORE HIGH COURT. 
C:viu Revision PETITION No. 406 or 1927, 
November 25, 1927. 
. Present;—Mr, Justice Broadway, 
. ABDUL AZIZ —DEFENDANT—PETITIONER 


versus 
PUNJAB NATIONAL BANK, Lr», 
LAHORE —PrariNTIFF—R&8PONDENT. 
.. Civil Procedure Code (Act V of 1908), 3. 118, 0. IX, 
7. 18—Order restoring suit dismissed in default— 
Revision. 
-An order restoring a suit dismissed in default is not 
an interlocutory order and is open to revision. 


[p. 396, col. 1.] j 

Wiru Ram v. Amar. Chand (5), Firm Bhajan Rants * 
Gil Raj Mal v. Narain Devi (6) and Piroj Shah v. 
Qarib Shah (7), followed. 


Petition for revision of an order of tha 
Bubordinate Judge, First Olass, Lahore, 
dated the 80th March, 1977. 

Messrs. Carden Noad and Obedullah, toy 
the Petitioner. 

Mr. Har Gopal, for the Respondent, 


JUDGMENT.—The Punjab National 
Bank, Ltd., Lahore, instituted a suit for 
the recovery of money against one Abdul 
Aziz. The case was fixed for hearing on 
the 29th of June, 1926, when.the plaintiff's 
Oounsel failed to appear up to 2p, m, 
and the suit was dismissed in default, 
On the same day, however, an application 
was filed by the Oounsel for the plaintiff 
Bank asking for restoration of the suit and 
alleging that the said Counsel had been 
engaged in another Court and that his 
absence had not been intentional This 
application was not supported by any 
affidavit. a 

On the 2nd of December, 1928, the plaint- 
iff's Counsel again failed to appear at the 
hearing of the application for restoration 
which was accordingly dismissed in default, 
On the same date, soon after the dismissal 
in default of this application, the Counsel 
for the plaintif Bank filed another appli- 
cation.. In the heading he asked for, the 
restoration ofthe suit (darkhast baramdgi 
mugadma wa darkhast baramdgi) but did 
not specify whatdarkhast was tobe restored. 
In the relief sought by the application no 
mention is made of any application what- 


‘ever, but the prayer is that the suit 


should be restored. This application was’ 
again not supportedeby any affidavit. The 
4th of February, 1927, was fixed for the 
hearing of this second application, and on 
that date Abdul Aziz filed certainobjectiong 
but asthe Presiding Officer of the Oourt 
was absent. it was postponed to the 4th of 


~ 
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March, 1927, and againto the 12th of that 
month. On the 12th of March, 1927, the 
defendant Abdul Aziz's Counsel failed to 
&ppear assoon as the case was called on, 
whereupon the following order was passed : 
“The Counsel for the plaintiff is present, 
none is ‘present on behalf of the second 
party. The application isof the same day: 
the ease is restored; thesecond party to be 
summoned for the 30th March, 1927." 
^ Mr. Obedullah who had reached the Court 
on the 12th of March, 1927, while the above 
order was -being written by the Oourt 
filed a petition for review of that order 
which was dismissed on 30th of March, 
1927, for the reason.that there was no 
ground for review. 


. The defendant Abdul Aziz has now come 
up to this Court on tha Revision Side and 
it has beenurged that the action of the 
Court below was without jurisdiction, 
` ilegal end improper. Mr. Har Gopal on 
behalf ofthe plaintiff Bank raised certain 
objections. First,he urged that no revision 
was competentinasmuch as the order was 
an interlocutory one-and reliance is placed 
on Firm Lal Chand-Mangal Sen v. Firm 
Behari Lal-Mehr Chand (1) and Fateh Ullah 
v. Abdul Rahim (2). Secondly, it was 
urged that evenif the second application 
was barred by time the- decision of the 
Court below was not open to attack on 
revision, and reliance is. placed on Amir 
Hassan Khan v. Sheo Baksh Singh (3) and 
Jhotu Lal Ghose v. Ganowri Sahu (4). 
_ Mr. Noad for the petitioner did not 
attempt to challenge thecorrectness of the 
decision in the authorities relied upon by 
Mr. Har Gopal. He urged that the order 
in question was not an interlocutory one and 
for his contention relied on Wiru Ram v. 


Amar Chand (5) a decision of Campbell, J., - 


Firm Bhajan Ram-Gil Raj Mal v. Narain 
Devi (6) decided by Jai Lal, J., and 
finally on the decision by Campbell, J., in 
Piroj Shah v. Qarib Shah (1). . 


(1) 84 Ind. Cas. 259; 5 Lah. 288; A.T. R. 1924 Lah. 
425; 6 Lah. L. J. 538: 1 Lah. Oas. 36 (F, B. 


) | 
(2) J1 Ind. Cas. 10; A. I. R. 1926 Lah.191; 2 Lah. 


as. 115. 
(3) il C. 6; 11 T. A, 227; 4 Sar. P. C.J. 559: Rafique 
and Jackson's P. C. No.83, 5 Ind. Dec. (w.s.)700 


P. Q.. 
(4) 46 Ind. Cas. 176; 3 P. L J. 376. 
(5) 94 Ind. Cas 117; A.I. R. 1926 Lah. 344; 8 Lah. 
L. J. 170; 27 P. L. R. 710. : 
~- (6) 96 Ind. Cas. 830; A. I. R. 1926 Lah. 642. 
: (T) 95Ind. Oas.124: 7 Lah. 161; 8 Lah. L. J. 267; A, 
I. R. 1926 Lah. 379; 27 P. L. R. 321. ; 
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In my opinion the authorities relied upon 
by Mr. Noad support his contention and 
following them I hold that the order 
complained ofis not an interlocutory one . 
and, therefore, is open to revision. 
- Now the second application, i, e., the one , 
made on the 2nd of December, 1926, by the 
plaintiff Bank in its terms clearly asked 
for the restoration of the case, and was, 
therefore, prima facie barred by limitation. 
The remarks of Oampbell, J., in Piroj Shah 
v. Qarib Shah (7) are applicable and 
the case would clearly be one in 
which this Court should interfere. The. 
order under consideration is a very 
brief one, and does not indicate that the 
Presiding Officer of the Court had brought : 
his mind to bear seriously on the question : 
he had to decide. 

In these circumstances I accept this peti- 
tion and return the case tothe Court below 
with the direction that it will hear first 
the application dated the 2nd of December, 
1926, and if it considers that the plaintiff 
Bank's contention is correct and that it 
includes a prayer for restoration of the 
first application dated the 29th June, 1926, 
the Court will then proceed to decide 
whether any justification or excuse had 
been made out for the absence of the 
Counsel on either or both of these dates.. 
The petitioner would beentitled tothe 
eosts for this petition in this Court but as 
no fee certificate has been filed, no Counsel's 
fee is allowed. 

x. L. 


A. N, A. Petition accepted, 


LAHORE HIGH COURT. 
Crvin Revision PETITION No. 721 oF 1927. 
December 16, 1927. 
Present:—Mr. Justice Tek Chand. _ 
RAMJI DAS, Proprietor or Tan FIRM 
SEWA RAM DAY AL—PLAINTIFF— 
PETITIONER 


versus 
JAIL RAM DAS, 


PROPRIBTOR oF UNA 


MILLS— DEFENDANT- - RESPONDENT. 
Punjab Courts Act (VI of 1918), s. 44—Interlocutory 
order — Revision — Interference — Order reviewing 
previous order setting aside ex parte proceedings, 
nature of. 
Orders passed in a pending case are -not order 
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passed ina “case which has boen decided by'a 
subordinate Court" within the meaning of s.44 of 
the Punjab Oourts Act but interlocutory orders, and 
are not, therefore, open to revision, 

Firm Lal Chand-Mangal Sen v. Firm Behari Lal-. 
- Mehr Chand (1), followed. ‘ 

Piroj Shah v. Qarib Shah (2) and Dittu Ram v, 
Nawab (9), distinguished. 


Petition for revision of an order of’ 


the Subordinate Judge, First Class, Lahore, 
dated the 16th November, 1927, 

Mr. H. C. Kumar, for the Petitioner. 

‘Mr. J. L. Kapur, for the Respondent. 

. dJUDGMENT.—This is a petition 
for revision ‘of an order passed by the 
trial Court on the 30th of November, 1927, 
whereby it reviewed its previous order of 
the 16th November, 1927, modifying the 
conditions on which it .had set aside ex 
parte proceedings against the defendant- 
respondent, ' 

This suit in which these orders were 
passed has not yet been decided. The 
relevant facts are that the defendant 
failed to appear on a particular date- and 
the Court directed ex parte proceedings to 
be taken against him. Before the judg- 
ment was announced an application was 


made to set aside the ex parte proceedings 


and this was granted on certain conditions, 
On review, one of these conditions was 
modified and the Court directed the parties 
to produce their evidence, As these various 
orders .have been passed in a pending 
case and are interlocutory they are not 
orders in a “case which has been decided 


by a stibordinate Court" within the mean- - 


ing of 8, 44 of the Punjab Courts Act and 
& revision is. not competent in view of the 
Full Bench decision in Firm Lal Chand- 
. Mangal Sen v. Firm Behari Lal-Mehr 
Chand (1), P 
Mr, H, O. Kumar, for the petitioner, relies 
on Piroj Shah v. Qarib Shah (2 and Dittu 


Ram v. Nawab (3) in support of his conten- ` 


tion that this Court has got the power to 
interfere with such orders on revision, I 
am, however, of opinion that these cases 


are clearly distinguishable as in each of 


them the suits had (at least for the time 


being) been decided by the passing of an. 


x parte decree. In the present case the 
suit is still pending and no decree has yet 
been ‘passed, The orders are, therefore, of 


(1) 84 Ind. Oas. 259; 5 Lah. 288; A. I. R. 1924. Lah. 
425; 6 Lah. L. J. 558; 1 Lah. Cas. 36 (F. B.). 
. (2) 95 Ind, Oas. 124;-7 Lah. 161; 8 Lah, L. J. 267; 
A. I. R. 1926 Lah. 379; 27 P. L, R, 321... DN 
: (3) 92 Ind, Cas, 272; 7 Lah. L, J, 448; A, I, R. 1925 
g Lab, 639, . Te Nn 3 = E - . 


- 
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a purely interlocutory nature and no revi- 
sion lies, Accordingly I dismiss the peti- 
tion for revision, but having regard to 
all the circumstances of the case I leave 
the parties to bear their own costs. 

“The Deputy Registrar will see that the 
record ig returaed to the lower Oourt to. 
morrow. < 


R.L. . Application dismissed, 


A. NIA, 


LAHORE HIGH COURT, 
MISCELLANGOUS FiRST CIVIL APPEAL 
No. 1407 or 1927. 
November 22, 1927. 
Present :—Mr. Justice Tek Chand. 
Musammat SAKINA BEGAM--APPELLANT 
versus ` d 
RAJA MUHAMMAD WALI ULLAH 
i KHAN— RESPONDENT, 
„Guardians and Wards Act (VIII of 1890), s. 7~—~ 
Court 8 power to appoint as guardian person who has not 
ap plied —Practice—Court entering into correspondence 
on matter judicially before Court —Taking notice of 





| statements in such correspondence, legality of. 


It is not open toa Court actin roprio 
appoint as gunrdian of the property of 8 rae x 
EY who has not applied to be so appointed, [p. 399, 

Badr Bakhsh v. Jangbae Khan (1) and wanti 
d v; Gujadhar Upadhya (5), AA ee 

aju Lg ve Kasim Hirsi (6) a iman 

Magbulan (7), dissented from. ee i ae 

It -is objectionable for a Court to enter into 
correspondence with a person with. regard to. a 
matter pending judicially before it, and it is illegal 
to take notice: of the statements made in such 
correspondence by such person who has not chosen 
to substantiate them either by himself going into the 
witness-box or by leading other evidence, ip, 399, col, 


. Miscellaneous first appeal from an Order 
of the Senior Subordinate J udge, Kangra 
ai Dharamsala, dated the 7th March, 1927, 
i ud Muhammad Tufail, for the Appel- 
ant, 
Me Niaz Muhammad, forthe Respond- 
ent, | l 

JUDGMENT. —This is an appeal 
Musammat Sakina Begam aaia aa 
of the Senior Subordinate Judga of Kangra 
appointing the respondent Raja Muhammad 
guardian of tha 
property ofherson l'arrakh Muhammad, 
minor, aged nine years. The proceedings ` 
which led to the appoittment of the responds 
ent as guardian are not described in the - 
order under appeal, Itis; therefore; neceg- 
sary to give them in some detail in this 
judgment, s 


.1$ appears that ond . Fain- Muhammad 
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Khan of Rehlu, died about eight years ago, 
leaving him surviving his widow Musammat 
Sakina Begam, appellant, anda minor son 
Farrakh Muhammad who was then about 
one year old, His property consisted of 
two squares of land in the Lyallpur Dis- 
. trict and some immoveable property in 
the Kangra District, to which the minor 
-gueceeded. On the 12th of October, 1927, 
Ali Muhammad, who was a first cousin 
of Faiz Muhammad Khan deceased, ap- 
plied to be appointed as the guardian of 
the property of the minor. It was alleged 
that the mother of the minor had not 
been managing the property satisfactorily. 
The mother opposed the application and 
contended that she had been managing 
the property in the best interests of: the 
minor, An issue was framed as to whe- 
ther it was necessary to appoint a guardian 
at all, end, if so, whether the applicant 
Ali Muhammad, was a fit person to be sọ 
"appointed. Ali Muhammad, however, led 
no evidence to prove this issue 
Musammat Sakina Begam produced two 
witnesses. Onthe 21st of December, 1926, 
the learned Senior Subordinate Judge 
instead of proceeding to adjudicate upon 
the application of Ali Muhammad egent a 
robkar to Reja Muhammad Wali. Ullah 
Khan, respondent, Honorary Magistrate, 
Behlu, who is an uncle of the deceased 
father of the minor, asking him to make 
suggestions for the protection ofthe pro- 
perty of the minor. No reply having been 
received from the Raja a reminder was 
sent to him. On the 21st of February, 
the Raja replied saying tbat the lands of 
the minor were not being properly manag- 
ed, that it was necessary to appoint a 
guardian for the protection of his pro- 
perty and that he was prepared to assist 
in the management of the estate if a“ paid 
guardian " was appointed. He suggested 
that one Munir Ullah Khan was a fit person 
to be appointed the “paid guardian " on 
Ra. 15 per mensem., This reply was laid 
before the Court on the 7th of March, 
1321. 


In the meantime the original applicant 


Ali Muhammad had died on the 4th of 
^ February, 1927, and np application had been 
made either by Raja Muhammad Wali 
Ullah Khan orby any other person to be 
pubstituted on the record in his place with 
& view to continue the proceedings started 
at his instance, On the 7th of March, 


neither Raja Muhammad Wali Ullah Khan 


but 


‘further, 
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nor any agent on his behalf was present 
but the Court, on reading the reply received 
from him to the robkar sent by it, .pro- 
ceeded to appoint the Raja-as guardian. 
of the property of the minor. In the order 
it was stated that it was not necessary to 
take any security from the guardian, and 
that he could entertain a paid manager 
on a suitable salary. ; n. 
Against this order the present appeal 
has been preferred by Musammat Sakina, 
Begam and various objections have been 
taken on her behalf against the appoint- 
ment of the respondent. The first point 
to be considered is whether, the applica- 
tion.made by Ali Muhammad for appoint- 
ment as guardian ofthe property of the . 
minor had or had not abated.on the daté, . 
that the order under appeal was passed. ` 
As already pointed out, Ali Muhammad ’ 
had died on the 4th of Febraary, 1927, and 
no application had beed made to substi- 
tute any other person in his place. Mr, 
Muhammad Tufail for the appellant urges 
that the proceedings under the Guardians 
and Wards-Act are personal. to the appli- 
cant and on hisdeaththe “right to sue" 
does not survive and the Court has no 
power to proceed with that application any 
but that it is open to any other 
person to apply for his own appointment 
as guardian on a fresh application. Mr.. 
Niaz Muhammad for the respondent con- 
tends, on the other hand, that the “ right 
to sue” in sucha case survives and that 
the proceedings can be continued by any 
person interested in the minor. The rul- 
ings on the point as to whether-the “ right 
to gue" in such proceedings survives or" 
not are not uniform. In Badr Bakhsh v. 
Jangbaz Khan (1) and Gangabai v. Khashabat 


(2) it was held that the right to sue does 


not survive, butacontrary view was taken 


ina Single Bench judgment of the Ohief 


Courtin Arjan Singh v. Gujri.(3) which has | 
been cited with approval by the Madras. 
High Court in Samid Chetti v. Adaikalani 
Chetti (4). I donot think it necessary for 
the purposes of this ease to decide which 
of these rival views is correct, for, in my- 
opinion, the procedure adopted by tha 


(1) 135 P, R. 1893. 
2) 23 B. 719; 1 Bom. L. R., 383; 12 Ind. Dee. (N. 8.) 


481, 
of 42 Ind, Cas. 410; 116 P. L. R. 1017; 160 P. W. E, 
(4) 64 Ind. Oas. 613; 47 M. 459; 40 M. L, J, 17% 


Ma 4 4, 3 E : i 
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lower Court is erroneous—according to either 
view, If the law was correctly laid down 
in Arjan Singh v. Guéri (3) and in the 
Madras case above cited’ and it be pre- 
sumed that the "right to sue" survives, 
it would be necessary under O. XXII, rr. 1 
and 3, Oivil Procedure Oode, for some one 
to apply tobe made a representative of 
the deceased applicant and the proceed- 
ings could be eontinued only after such 
application had been granted. In thiscase 
no such application was admittedly made. 
Indeed, as pointed outalready, Raja Muham- 
mad Wali Ullah Khan, the respondent, was 
not even present in Court personally or 
by agent, and, of course, there was no repre- 
sentation on behalf of any of the heirs or 
legal representatives of the original ap- 
plieant Ali Muhammad. In the absence 
of such substitution, there being no ap- 
plieant before the Court, the proceedings 
had terminated and it had no jurisdiction 
to proceed further with the case. If, on 
the other hand, the contrary’ view be 
correct, that the." right to sue " was per- 
sonal to the original applicant and did not 
survive after his death, the proceedings 
automatically abatedon the 4thof February, 
1927, and should hava been consigned to 
the record room. In this view, also, it 
must be held that the proceedings had 
abated and the learned Senior Subordinate 
Judge had no jurisdiction to pass the order 
appealed against. 

The appointment of the respondent is 
irregular for the additional reason that no 
application had been made on his behalf 
for his appointment as guardian. Under 
the leading authority of the Chief Court, 
Badr Bakhsh v. Jangbaz- Khan (1) which 
has, so far as [ am aware, not been doubted 
in any subsequent ruling of ‘the Chief 
Court or of this Court, it was not open to 
the Senior Subordinate Judge acting proprio 
motu to appoint as guardian of the pro- 
perty of the minor a person who had not 
applied to be so appointed. The Calcutta 
High Courthas also taken the same view 
in Jaiwanti Kumri v. Gajadhar Upadhya 
(b I am not unmindful of the fact that 
& contrary view has been taken by the 

udicial Commissioners of Siad and Oudh 
in Haji Hirji v. Kasim Hirji (6) and 
Islaman v. Maqbulan (7). But after giving 

(5) 10 Ind. Cas. 334; 38 Ò. 783; 15 O. W, N. 676; 14 
Mi ‘Tad. Oas, 603; 3 B. L. R. 115. 

(7) 73 Ind, Qas, 253, 9 O, & A, L. R. 7d; A, T, R, 1024 
pudh 126, l ‘ 
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property of the. minor and all that 

stated was that he would vars 
assist the “ deed Jus (whatever that 
expression might mean) if one wa int- 
ed by the Court, | ds Dan 


| 88 proved without 
any legal evidence on the reoord and with- 


out even calling upon the mother to meet 
these allegations, if she could, 


misconceived, It is hardly 
necessary to point out that it ig objection- 
able for a Oourt to enter into corresponds 
ence of this kind, with Tegard toa matter 
pending judicially before it, and 
illegal to e notice of the 
made in such corres ondenca 

who has i A. 


In these 


circumstances there were no, materials on 


the record to j ustify the conclusio 

the mother was incapable of nea ie 
property and the appointment of a guardian 
was necessary, It may be noted that 
Similar allegations had ‘been made by the 
original applicant Ali Muhammad in his 
applieation buthe had failed to support 
them by any evidence and had closed tha 
case on the 27th of December, 1926. Theros 
fore, evenif the Senior Subordinate J udga 
had jurisdiction to breceed with the 
matter after the death of Ali Muh 


make a proper enquiry in accordance wi 
law on the issue which arosa in the Res, 
MEE : 

or the foregoing reasons 1 aocept th 
appeal and get aside the order appointing 
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the respondent as guardian. As the re- 
spondent through Counsel has strenuously 
opposed this appeal, he must pay the ap- 
pellant her costs In this Court. | 

I wish to make it olen that this order 
“ia not intended to indicate iim any way 
pn Raja Muhammad Wali Ullah Khan, 
respondent, is not 2. fit person to be ap- 
pointed guardian of the property of the 
minor or to | 
person irom applying to be appointed as 
such in proceedings instituted 
ducted in accordance with law. 

X. L. 


A, N. A. Appeal accepted. 
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LAHORE HIGH COURT. 
MISOELLANEOUS FIRST CIVIL APPEAL 
d No. 1134 or 1927. 

December 9, 1927. | 

Present :—Mr. Justice Zafar Ali. 

MUNSHI RAM-—-AUvOTION-PURC348zR— 
© 7 ABPELLANT. > 


s t versus Ls 
Sheikh GHULAM DASTGIR, OFFICIAL 
REOEIV EB, AND OTHERS— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s». 4, ?ó-- 
Order dismissing claim of stranger to money ordered to 
be paid to Official Receiver—A ppeal—Creditors, whe- 


vecessa artes. l l 
i o ndr District Judge dismissing a claim 


a stranger to money ordered to be paid 
o pocta in SAG is'a decision on a ques- 
tion of^ title within: the meaning of s. 4 of the 
Provincial Insolvency Act and is appealable under 
. g, 75 of that Act, The creditors of the insolvent are 
not necessary parties to an appeal from such an 


. order, | 
-> E dia: Cigarette Manufacturing Co, Lid. v. 
Pe Basal (1), followed: i 
. Miscellaneous first appeal from an order 
- of the District : udge, Jullundur, dated the 

arch, 1921. Au. 

o Badri Das, R. B., for the Appellant. 

Lala Sardha Ram, R. B. for Mr. Jag- 
gan Nath Aggarwal, for the Respondents. 

JUDGMENT.—One Amar Singh. of 
- Fyllundur City authorised three gentlemen 
of that Oity to sell his property for the 
purpose of paying off his depts. “These 
gentlemen who are described as trustees 
Bold by auction & house of Amar Singh to 
Munehi Ram, appellant, for Rs, 5,200. A 
deed of sale was now to be executed by the 


trustees and registered, Munshi Ram de-: 


osited ‘Re. 5,200 with Lala Dwarka Das, 


yeasurei', to be paid to the trustees before 


‘phe Büb-Registrar but no deed was Qxecuted 


. MUNSHI RAM-¥. GRULAM DABTGIR, 


preclude him or any other ' 


and con-. 
. 7 Onthe 4th March, 


107 I. 6.1928 


because the trustees refused.to enter there-' 
inan indemnity clause. d 

Long after that Amar Singh was adjudg- . 
ed aninsolvent and thé Official Receiver 
applied to-the District Judge for orders . 
about the money that was in the. hands. of 
Lala Dwarka Das. The District Judge en- 
doraed the following order on. that applica- 
tion :— z 

" All moneysin hand should be made 
over to the Official Receiver. 25th February 


1927." <- 

1927, Munshi Ram 
presented a petition to the District Judge. 
stating that the money was his, and praying . 
that it may not be handed over to the 
Official Receiver; But the District Judge 
ordered Lala Dwarka Das, who was with 
the petitioner at that time, to pay the - 
money to the Official Receiver. This order — 
is in vernacular and runs thus :— 

‘Munshi Ram wants to get back the ' 
money. For the reasons recorded in the. 
order in .English the money be made 
over to the Official Reoeiver." >. 

The order in English referred to above 
was presumably the order of the 25th Feb- 
ruary, 1927, which, however, contains no 
reasons whatsoever. M 

Nowitis clear that it was highly uns 
satisfactory to dispose of. in this summary 
manner, without any enquiry a, matter in- 
volving a question of title to a sum of 
Rs. 5,200. Before making any order the 
District Judge should have deeided whe- . 
therthe money belonged to Munshi Ham 
or to the insolvent. i 

Counselfor the Official Receiver objeets | 
that the order of the District Judge is not 
appealable and that. even if it is, the appeal 
must fail because the creditors of the in*: 
Bolvent have not been made respondents. 
Both these contentions are untenable, The 
order of the District-Judge disposes of a 
question of title and hence falls under 8.4 
ofthe Provincial Insolvency Act of 1920 
and is appealable under cl, (2) of 8.775 of -. 
that Act. , Tae creditors are not necessary 
parties to this appeal as held in Hast. India 
Cigarette Manufacturing Co., Ltd. v. Ananda 
Mohan Basak (1).' - : 

I accept the appeal, set aside the order of. 
the learned District Judge and direct that 
the application of the appellant be dispos- 
ed.of in accordance with law after a pros 


perenquiry. . cou ae iE 
RL, &AN.A Appeal accepted, —. 
(1) 68 Ind, Oda, 10; 24 G, W, R, 40, — -— —- 


-ê 
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MADRAS HIGH COURT. 
Civit Suit No. 740 or 1920. 

August 18, 1924, 
Present:—Justice Sir O. V. Kumaraswami 
Sastri, KT. 
GURUMOORTHI IYER, MINOR, BY HIS NEXT 

l FRIEND MEENAMBAL —PLAINTIEF 


versus 
P. 8. SUBRAMANIAM AND OTHERS — 
DEFENDANTS. 


Hindu Law—Debts of father-—Liability of son— 


‘Illegal and immoral debts—Burden of proof—Direct 
connection between debt and immorality, proof of, whe- 
ther necessary—Open reckless life—Duty of creditors 
— Want of inquiry, effect of—Constructive notice— 
.Mortgage-—Subrogation-—Mortgagee directed to pay off 
prior mortgage, right of, to subrogation. 

Although in the case of a joint Hindu family the 
sons are ordinarily liable for their father's debts even 
ifthe debts are contracted by the father for hisown 
benefit without any legal necessity so long as the 
debts are not incurred for an unlawful or immoral’ 
purpose, yet where a youngman who has just attained 
majority and who has inherited valuable property 
which would yield an income more than sufficient to 
keep him in comfort having regard to the position of 
the family and its requirements, leads an openly 
‘reckless and immoral life and borrows large sums of 
moneys, which will not in the ordinary circumstances 
be necessary for any lawful purpose, and the lenders 
make no enquiries and are merely satisfied with the 
fact that there were antecedent debts or with the 
statement of the borrower that he wants money for 
family expenses, the lenders cannot as against the 
minor sons of such borrower get the protection which 
is usually given to bona fide lenders, unless they prove 
Sat ey DT reasonable enquiries. ([p. 410, col. 2; 

, 411, col. 1. 

4 It ia not necessary in such a case that direct cons 
,mection should be shown between the debt and the 
purpose for which it was borrowed. Constructive 
notice or the absence of any enquiry would be sufa- 
cient. [p. 410, col, 2.] : 

Oase-law discussed.] 

{tis not the law that, in order to absolve thamselves 
from liability, thesons must prove not merely the 
‘purpose for which such loans were contracted but also 
that the lenders knew of the immoral purpose of the 
loan. It would be quite sufficient to prove that the 
borrower was at that time leading a licentious life 
beyond his means,indulging in drink, riot, prostitution 
and debauchery, and that at the same time he was 
without any business or occupation upon which the 
. money might legitimately have been spent without 
showing on which particular act of immorality the 
money was spent. If it is proved clearly that 
at the time the borrower was notoriously wasting his 
substance on riotous living and spending large sums 
beyond his income and above his station in life in this 
“way only, a loan contracted in the midst of such living 
and spent upon it would be a loan contracted for 
immoral purposes. (p. 412, col, 1.) 

[Case-law considered. 

The question of subrogation is really one of inten- 
tion and has to be gathered with reference to the 
terms of the various documents concerned though 
‘there is always a presumpiion that a person dis- 
charging a prior mortgage intends to keep it alive for 
.his benefit. [p. 409, col, 1 

Where a person raises money to pry of a prior 


a 
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mortgage and the mortgagee pays as the agent of tha 
mortgagor there can be no question of subrogation. 
[p. 409, col. 1.] Amr 
The merefact that a mortgagee keeps money in his 
hands to pay off a prior encumbrance and does not 
run the risk he would otherwise incur if he pays 
money to the mortgagor to pay off the prior encum- 
brance and he does not do .so, will not make the 
mortgagee an agent of the mortgagor. _[p. 409, col. 2.] 
Suit by the plaintiff for partition and for 
a declaration that certain debts incurred by 
his father were not binding upon. him, 
Messrs. V. C. Seshachariar, K, Krishna 
swami Iyengar and R. Rajagopala Iyengar, 
for the Plaintiff, M 
Messrs, M, A. Tirunarayanachariay, T. L. 
Venkatarama Iyer, M. Subbaraya Iyer and 
S. Gurusami Chetti, for the Defendants, 


J UDGMENT.—This is a suit filed by 
the minor plaintiff represented by his 
mother as his next friend for -a partition 


‘against his father the lst defendant, 


Defendants Nos. 2, 3 and 4 are mortgagees . 
from the lst defendant. 

The plaint sets out that the plaintiff and 
the Ist defendant constitute a joint un- 
divided Hindu family, that Gurumurthi 
Iyya, the father of the lst- defendant: and 
grandfather of the plaintiff was a -Subordi- 
nate Judge and died in about 1903 leaving 
considerable properties, mostly immoveable, 
of the value of Rs. 2,37,000, that-the Ist 
defendant was only-six-years of age when 
his father died and was under the guardian- 
ship of his mother till about the year 1918, 
that even before he attained majority he 


.fellinto bad company and- was leading a. 
very dissolute and immoral life, that the 


lst defendant attained majority in 1918;and 
has. been borrowing monies very recklessly 


for illegal and immoral purposes--and has 


incurred considerable debts: to-the- extent 
of Rs, 1,00,000, that the joint family pos- 
sesses considerable immoveable properties, 
the income wherefrom is more than sufficient 
to meet the requirements of the joint family 
and would even leave a large surplus, if 
properly managed, that there was no: necega ' 
sity forthe lst -defendant to borrow any 


-money for family purposes, that the money- 


lenders were fully. aware of the youth and 
inexperience and the immoral habits of the 
lst defendant and were equally reckless in 
advancing . money dt high discount, that 
most of the transactions are- unconscionable 
in their nature, that the debts are not bind. 
ing on the plaintiff and the joint family 


estate, that the let defendant's conduct ig 
: recklessly borrowing and alienating the pro« 
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. perties.and not looking after the interests of 

. the family has rendered it necessary in the 

interest of the minor plaintiff to place the 

estate in the hands ofa Receiver and that 

E plaintiffs share should be delivered to 
1m. 


Defendants Nos. 2, 3 and 4 are made 

-parties as they hold mortgages in respect of 
certain properties belonging to the joint 
: family. 
d The plaint contains the usual prayers for 
. an account of the assets and. liabilities of 
‘the joint family, for a declaration that the 
debts incurred by the Ist defendant are 
mot binding on the plaintiff or the joint 
family estate and for further reliefs, 

The mother of the plaintiff was added as 
the 9th defendant and his minor sister as 
the 6th defendant on the ground that they 
are entitled to maintenance and that the 
6th defendant is also entitled to her 
marriage expenses, 
` The Ist defendant filed 
Statement. l ie 
. The 2nd defendant filed a written state- 
ment pleading that he is not aware of the 
allegations in the plaint as tothe lst defend- 
“ ant leaving a very dissolute and immoral life 
.or borrowing monies or alienating properties 
for illegal and immoral purposes, that he 
 Jent money to the lst defendant for the 
“purpose of discharging antecedent and 
other debts binding.on the family, that the 
consideration for his mortgage went towards 
‘discharging prior mortgage debts due by 
the lst defendant and the plaintiff to N. R. 
TK. Thathachariar, High Court Vakil, Madras, 
S. Rathnavelu Chetti, Dubash, Messrs, 
‘Best & Co. and Madhavji Govindji and a 
Simple debt to P. A. N. Annamalai Chetti 
‘and other sundry debts and for necessary 
purposes, that he paid the above creditors 
directly and obtained vouchers for the 
‘discharge of these debts, that he made due 
enquiries as to the necessity for the loan, 
that the lst defendant executed a register- 
ed dead of mortgage on the 28th of 
November, 1919, for Rs. 58,000 agreeing to 
: re-pay the same with interest at 12 per cent. 

per annum within the 3lst of December, 
“1920, that the mortgage is binding on the 
minor and that the suit as framed for 
‘taking an account of the joint family 
“properties with mesne profits and for a de- 
‘olaration that the debts incurred by the 
Vist defendant are not binding on the 
"plaintiff is not maintainable, 

- The rd defendant fled a written state» 


no- written 


roe 
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ment denying the allegationsin the plaint 
asto the illegality and immorality of the 
debts contracted by the lst defendant 
and pleading that heis a mortgagee with . 
possession under a deed of mortgage deed, 
dated the 16th of July, 1919, of items Nos. l 
and 4 of the plaint to secure the re-payment © 
of Rs. 6,500 advanced to the lst defendant, 
that the lst defendant subsequently receiv- 
ed another sum of Rs. 1,000 and: executed a 
further charge on the said properties on - 
the 18th of September, 1919, that both the 
mortgages were executed for full and 
adequate consideration and for purposes 
binding on the plaintiff and not for any 
illegal or immoral purpose, that at any 
rate he was not aware that the monies were 
borrowed for such purposes, that Rs. 6,500 
is due for principal and Rs, 772-14 for 
interest on the first mortgage and Rs. 1,000 - 
for principal and Rs. 156-5-4 for interest 
on thesecond mortgage and that he has no 
objection to the partition asked ;for by the 
plaintiff provided provision is made for 
the payment of the money due to him, ` 

The 4th defendant filed a written state- 
ment pleading that he is not aware of the 
allegations made in paras. 5 to 10 of the 
plaint and knows nothing of the , alleged 
dissolute and immoral habits of the Ist 
defendant, that the Ist defendant applied 
to him fora loan for the purpose of «dis- 
charging. antecedent debts and to redeem 
family jewels and he lent the Ist defend» 
ant Rs. 10,000 for that purpose, that he is 
not a money-lender by profession, that he 
advancedthe money after careful enquiry 
and bona fide, that the debt is bindingon 
the plaintiff and that the ‘plaintiff's suit is 
not maintainable, | 

The 5th defendant filed a written state- 
ment stating’ that she has been living 
apart from her husband, the Ist defendant, 
‘since February, 1921, for the reasons given. 
by herin her written statement filed in 
C. 8. No. 946 of 1921. which was filed by 
the Ist defendant. for restitution of con- 


jugalrightsand whieh was withdrawn by 


the plaintiff therein that she is entitled to 
live separately and to claim separate main- 
tenance and that an adequate provision 
of Rs. 50 a month should be made forher 
maintenance the same being created a 


. charge on the joint family properties. | 


The 6th defendani filed a written state- 
ment through her guardian ad litem claim- 
ing maintenance at Rs. 50 per mensem and 
Rs, 5,000 for her marriage expenses, 


107 I. C. 1948 


‘As ‘there was no dispute raised as to the 
necessity for a partition between the 
plaintiff and the lst defendant and asit 
was suggested that the property which 
would fall to the share of the Ist defend- 
ant would be sufficient to meet all the debts 
created by him irrespective of any i:question 
of necessity, the suit was referred to the 
Official Referee to suggest a scheme for 
partition and he submitted an interim 
report on the 26th of September, 1921 
wherein he estimates the total value of the 
house properties at Rs, 90,000 and as 
regards the land in Perambore he states 
that there was evidence given before him 


at the enquiry showing that there was a. 
bona fide offer for Rs. 1,25,000 and that in. 


making the offer the person who was 
making the offer was not putting a fancy 


price on the property. He made a proposal. 


that: pending the ünal adjustment of the 
rights of the parties the house properties 


in Madras should be allotted to the lst. 


defendant as against his share in the family 
properties, that the properties should be 


sold free from the encumbrances created ~ 


by the {ist defendant and the proceeds 
brought into Court and applied towards 
the discharge of the mortgage debts con- 
tracted by the Ist defendant and the 
balance towards the discharge of other 


debts and that the other matters outstande. 


ing between the parties including the 
determination of the value of the Perambore 
land (item No.1 in the plaint) should be 
adjourned till the sales were effected, It 
appears that the Counsel for the defendant 
accepted the proposal but the ,Counsel for 
the plaintiff felt doubtful whether he would 
be justified in accepting the proposal on 
behalf of the minor plaintif. The matter 
came on before me for consideration and 
I passed an order on the 27th of September, 
1921, in which after setting out the report 
of the Official Referee I observed as 
follows! — 

- "In these circumstances think the best 
- thing will be to direct that the houses in 
Madras be sold by the Official Referee 
free from encumbrance at the earliest 
possible date and that the sale proceeds be 
brought into Court, the mortgagees and 
plaintiffs having the. same rights over the 
monies as they now have on the properties. 
The question.of the binding nature of the 
mortgages will be determined later 
en. The ist defendant will bring the 
Bale proclamation -8h < onoe, 
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the conduct’ of -the feale; and beat 
the necessary expenses in respect of the 
same, The Receiver will pay the neces- 
sary. funds to the Ist defendant for bear- 
ing the Court expenses in connection with 
the sale," b C. 

. An order was passed on the 26th April; 
1921, directing -the Official Referee to: 
advertise and call for claims against the 
lst defendant and io take an account 
of the liabilities due by the lst defend- 
ant in respect of such claims and the 
Official Referee submitted his report on 
the 23rd of August, 1921. The concluding 


portion of his report sets out the names 


of the claimants and the amount allowed 
by him in respect of each claim. Objec- 
tions were filed to this report and I con- 
firmed the report with certain modifica- 
tions in my Order dated the 4th of Oc- 
tober, 1921. Oneother claim—the claim of 
Kishanchand Chellaram was asked to be 
disposed of by the Official Referee and he 
submitted his report on that matter on the 
2nd of May, 1922. mE 

. Sales were held in pursuance of my 
order referred to above of the Madras pro- 
perties. - As. regards the debts due by the 
lst defendant, irrespective of the ques. 
tion of their legality and illegality and 


“their binding nature on the plaintiff, there 


would have been probably no necessity: 
to enquire into the nature of those debta or 
their binding nature of the plaintiff but ' 
for the very heavy fall in prices which 
took place very shortly after the report 
of the Oficial Referee, The basis of his 
report as regards partition being thus 
swept away and as it is admitted by all 
parties that the present value of all the. 
properties is much lower than the value: 
put by the'Official Referee, it is necessary 
to dude intó the binding nature of the 
ebts, 
. Bo far as the factum of some of the. 
simple debts- incurred by the Ist defend- 
ant is.not much disputed before me and 
the trial mainly related to the necessity’ 
for and the binding nature of those debts - 


80 far as the minor plaintiff was concerned, 


Before dealing with the evidence ade - 
duced I think it is necessary to refer tg 
certain facts as to ‘which there is no dis- 
pute. The plaintiff's grandfather Mr, Gurus ' 
murthi Ayya was a Subordinate Judge 
and died on the 30thof July, 1903, leaving 
the lst defendant his only son. In 1904 
the lat-defendant waa about aeven yearg- 


| 
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Court of Tanjore on the 17th of October. 
` 1903, and applied to this Court.in 1yv4 
to be appointed guardian of the person 


‘and property of the minor and her peti- 
tion (O. P: No.. 6 of 1904) has been filed as. 
Ez. G in this suit. The value of the: 


properties in. 1904 after. deducting the 
debts was said to be Hs; 24,130 5-4 and it 
was also stated that the minor would be 
entitled .to ‘certain 


in Malayaperumal Street .and Anderson 
Street which were. in. the name of.his 
mother. The. value of the properties, is 
88 given in 1:04 and there can be no 
doubt. that having regard to the fact that 
properties went on. increasing in value 
they would be worth a great deal more 
now, The Official. Referee valued the pro- 


perties at over.two lakhs, in 1921.. An. 
order..was. passed on: the, 15th of March,. 
1904, appointing the. mother. of: the. Ist. 
defendant às guardian of his person and, 


property allowing, Rs..75.8 month for the 


expenses of maintenance..and directing: 
the guardian.to file accounts, Accounts. 


were filed from. time to time, An order 


her. to .borrow. Rs. 3,000-from the.Mylapore 
Fund and this, amount was borrowed and 


the debt has. subsequently been discharg-. 


ed. : Accounts were. filed in Court from 


time. to time.and it is not suggested that - 


the income was insufficient to meet the 


. - needs of the family or that ib. was: neces- 


Sary to borrow any more monies during 
the, period of the lst defendant's minority. 
The age of the Ist. defendant as given 


in, thé petition, Ex. G, is not disputed by - 


ahy of the parties and there can be no 
doubt.as to its .correctness.' The Ist de- 


fendant became a major in 118 and it, 


is not disputed that at the time the value 


of the properties left by his father in-. 


Greased considerably and the properties 


were worth over a lakh. and half and - 
properties - 
lt is clear. 


that the rents which | the 
were yielding also increased, 
vom the evidence which -Ishall refer to 


later on that the lst defendant began to lead. 


a vicious life even during his minority and 
that he. borrowed moneys for immoral 
purposes.beforé he wasa major.  . 

. Meenambal Ammal, plaintiff's first witness, 
is the mother-in-law of the ` lst defendant. 
Phe. states that her daughter. was married to 
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ed a Succession Certificate from the District. 


‘and squandering,. the same, 
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the lst . defendant in 1912 and she joined 

him in 1914, that in 1917.she came.to. know.: 
that the lst defendant.was. drinking and. 
leading an immoral life and was keeping a’ 
Eurosian woman in his:house and that he: 
was visiting Bangalore, the .Nilgris and. 
other. places with that woman. She states: | 
that the property was then. yielding Rs. 500 - 
a month; that Rs. 150 was the income that. 
his: mother was getting . from „her -own ` 


. properties, that. the only. .members.of the. . 
bazaars in China. 
Bazaar Road and to some houses situate : 


ist defendant's family who had to be: 
maintained were himself,- his. wife; his. 
mother and an infant son and a daughter,. - 


that the house in which the family was: 


living was the property of the lst defend-. . 
ant'a mother and, therefore, no, rent was. : 
being paidand that the expenses of the: 


. family would not .be, more. than Rs. 80a. 


month. She. states. that in .1917 the lst- 
defendant went to. Malabar. and. brought.a: 
woman from. there, and that she. was living: 
with the Ist defendant for about a year,. 
that, the.Eurosian lady Mrs. O. came to live.. 
with the lst..defendant. in his house and. 
she was kept upstairs. from the . year.1918.: 
or 1919 and. that. the lady. left the Ist 

defendant. only after the institution of the. 


a irc . Buit in. 1921.. Plaintiff's 2nd : witness: 
was obtained :by the guardian permitting. 


Swarnammal .who..is: the wife ofthe lst. 
defendant states.. that she -joined. her: 
husband in 1914, that the.monthly:income- 
of the lst defendant at that time was Rs;.600, 
that she first came to know..of.the 1st. 
defendant's bad :ways. in 1917 when he. 


. borrowed monies and went to. Octacamund + 


and Malabar and. brought &.woman from: 


- Malabar with him. and that subsequently . 


Mrs. C was living with the lst defendant in, 
his house, meals being brought to . her from.. 
Harrison and Co; Plaintiff's: 3rd witness: 
Subba Rao whó is a Medical Practitioner. 
states that he has known the ' 1st defendant. 
from 1916, that he: knew the Ist defendant. 
inthe company with Mrs..0 in lst defendant's: 
house and that he treated the Ist defendant: 
for gonorrhea, He also states that he saw 
bottles of whisky in lst .defendant’s house.. - 
Vadivelu Mudaliar, plaintiff's 4th witness, 
states that he has known the Ist defendant 
since he was a student, that the lst defend-: 
ant went to. Malabar and brought a 
Malayalee woman with him and kept. her in 
Royapettah, that he was borrowing monies. 
that after 
sometime he got a Eurosian lady and kept 
her in his own house and that he was. 
borrowing monies to ga to -Pondicherry, 
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the Nilgris, Bombay and other places with 
the lady. Raymond Victoria, plaintiff's 5th 
witness, states that he wasformally employed 
As an accountant in'Morrison and do. and 
has known the lst defendant from about 


1918, that Mr. O. was employed for sometime: 


in Morrison and Co. that in 1918 the lst 
defendant became intimate 

. when she was living in Dents 
Gardens, that the lst defendant afterwards 
brought her and kept her in the upstairs of 
his own houseand that she ultimately left 


the Ist defendant in the latter part of 1991 ° 


after the present suit was filed--and a 


Receiver was appointed. He also states - 


that Mr. O. threatened proceedings and 
that he was paid Rs. 3,000. He- produces 
certain letters written by Mr. O.to the Ist 
. defendant which I shall refer to later on. 
“He states that the Ist defendant borrowed 


monies on the pledge of his wife's jewels . 


whieh he redeemed subsequently. He gives 
details of the sordid attempts which the 
lst defendant made to keep Mr. C. 
‘Ignorant of his intimacy with Mrs. C. 
and the ultimate buying off of Mr. O. by 
payment of money. He also states that the 
Ist defendant purchased a motor-car for 
Mrs. O. for Rs. 1,400 and that he used to go 
out of Madras to various places the Nilgris, 
: Pondicherry with Mrs. O. and borrow monies 
for that purpose. He states that the lst 
‘defendant was addicted to drink and 
produces letters written to the lst defendant 
complaining that he could not get: avena 
drop of whisky. He also states that 
“Rs. 3,000 was paid to a relation of the 
Malayalee lady who threatened trouble. He 
also produces bills from various firms which 
were given tohim by the ist defendant. 
He refers to various mortgages and other 
debts, I shall deal with his evidence in 
"detail in regard to those items later on. 
Exhibit A is & letter dated the 25th of 
-Reptember, 1919, from Mr. C. tothe lst 
defendant wherein Mr. O. states that the 
‘gonduct of the 1st defendant has been most 
‘despicable and that the lst defendant has 
been the cause of ruination of his domestica 
-happiness. He also states that he has a 
.good mind to take criminal proceedings 
against the lst defendant. Exhibit A-2 
is a letter dated the 20th of December, 
1919, written by the lst defendant to Mr. 
Victoria from Bangalore in which he says 
“ What about Mr O. He has not come, 
Please giveus the real truth as to the 
affairs of Mr. O., if starting. Because 
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you wrote that he was óoming Thad to send 
all of them away for two days. linquire 
every day and in case he is starting please 
wire. Do not fail.” “The ‘Ist defendant 
evidently refers to Mrs. O. and herchildren 
in ‘this letter and wants to know of Mr. 
O's movements. Exhibit A-3 is a letter, 
dated the 20th September, 1920, written by 
the lst defendant to Victoria in which 
he says: “ To-day Mrs. C. took arun down 
to “Madras. about the Ally Brother’s affairg 
and I believe he was not there. In the 
end he hadto go to Vadiveloo Mudaliar 
and: get Rs. 10 and buy mea, bottle of W. 
(meaning whisky), and a few little things 
for Re. 1-8-0 and come hack again tothe 


` destination. One other thing that worries 


me isthat when Mrs. C. was coming to 
the bungalow one Brahmin chap followed 
her at asdistance and:waited a little while 
and went away again.” Exhibit A-4is a 
letter dated the 13th of September, 1920, 
in which the lst defendant asks Victoria to 


"tell the: manager of Y. M. C. A, Resturant 


not tto worry Mr. C. and his people, 
for the boarding fees and that he the 
lst defendant wouldípay the same on Wed- 
nesday morning. Exhibit A-5 is a 
letter Fdated the 5th of November, 


.1420, written by the Ist defendant from 


Pondicherry to Victoria in which he 
says: “As for food wehave got rice and 


"other things in stock but only thing is 


for mutton and wisky. There is no whisky 


‘for to night and moreover I cannot go 
“And ask Mrs aana for the simple reason 


that unless I return his Rs. 23 cannot 
borrow from him." Oneof the Ex. A-10 
series is a bill of 1920, showing dress 
materials purchased for Mra. O. of the value 
of R3. 144 of which Rs. 100 was paid on 


' the 10th of June, 1920, and the balance 
still remains to be paid. 


Another bill 
dated the 8th of March, 1921, relates to a 


‘Piano hired for Mra. O. Exhibit A-19 ig 
& letterdated the 9th of January, 1921, writ- 


ten by. the Ist defendant to Victoria 


‘wherein the lst defendant refersto Mrs. O. 


having taken Rs. 75 from him and having 
gone from Bombay and to Mrs. O. taking 
a divorce from her husband. Hs also refers 
to Mrs. O. going to.Madras and from thera 
to Bombay and to ker writing to her kus- 
band for money. 

These letters and the evidence adduced 
on behalf of the plaintiff make it clear 
that the lst defendant was leading a 
shameless and immoral life even before 
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he attained his majority that he was ad- 
dieted to drink, that he was so utterly 
destitude of any sentiments of honour or 
respect for the members of his family, 
that he actually brought Mrs. O,'and made 
.' her live upstairs in his own house while 
his mother and his wife were living down- 
stairs and that he:had to buy off Mr. O. 
by payment of money to him, Mrs. O. 
left the lst defendant only after the pre- 


seht suit was filed. and after he had run- 


. through a very large portion of his for- 
. tune and was in a desperate state for a 
few rupees. First defendant was admitted- 
ly carrying on no business. The family 
, was not large, consisting only of himself, 
his wife who was young giri, his mother 
, and two children. The plaintiff was born 
. in 1917, and his sister later. He had to 
, pay no house rent as he was living in the 
house belonging to his mother. There was, 
' therefore, absolutely nosnecessity for the 
. Ist defendant to borrow., any monies and 
_ the evidence which I shall refer - to later 
On shows that with the exception of the 


OUBUMOCORTHI 1YEB 9, #, 5, SUBRAMANIAM, 


. ed by 
P.M 


107 1, 6, 1558 


note and depositing the deedson the 4th | 
of April, 1918. Paj "E 

2. Hs. 16,000 reserved with the mort- 
gagee for the purpose of discharging the 
principal sum of Rs. 15,000 and interest 
due on the mortgage executed by the 
lst defendant in favour of S. Rathnavelu 
Ohetty for Rs, 25,000, dated the 12th of 
June, 1918. . | , t 
_3. Rs. 10,000 reserved with the mort- 
gagee for the purpose of discharging the 
debt due ona registered mortgage exe- 
cuted by the Ist defendant in favour 
of Madhavji Govindji for Rs. 9,250 carry- 
ing interest at 9 per cent. per annum. . 

Rs. 7,000 reserved with the mort- 

gagee for the discharge of a promissory 
note, dated the 7th of June, 1919 execut- 
the {lst defendant in favour of 
. P. A. N. Annamalai Ohetty for 
Rs. 7,000 carrying interest at 12 per cent 
per annum; and . 

9. Rs. 6,000 and Rs. 3,000 paid to the 
mortgagors in cash. The mortgage deed . 
stipulated that interest at 12 per cent. per 


. amounts due to persons from whom he 
, brought provisions and cloth for himself 

and the members of his family, all the 
"Other monies which he borrowed went to 
.meet the expenses which were occasioned 
_by his profligate life. Ihave no hesita- 


annum was payable every three months 
and that the principalamount was payable 
on or before the lst of December 1920. 
The Vakil for the Znd defendant admits 
that out of the above consideration, asum 


tion incoming tothe conclusion that the 
, Way of his living was so notorious that 
anybody who.had made the slightest enq- 
, airy would have known that not only was 
here no necessity for the 1st defendant 
fo borrow any money but that the monies 
borrowed by him were borrowed to meet 


the expenses incurred during the few 


years of his shameful life. 


I shall now deal with the mortgages 
‘created by the Ist defendant. On the 19th 
-of November, 1919, about one and a half year 
‘after he attained majority he executed a 
‘mortgage for Hs. 58,000 in favour of the 
‘2nd defendant, Lakshmanan Chetty. The 


‘mortgage deed has been marked as Ex. 6, 


It purports to be executed by the 1st-defend- 
ant for himself and on behalf of his minor 
son the plaintiff and the consideration of 
"Rs. 58,000 is recited as follows: | 


. 1. Rs. 16,000 reserved with the mort- 
gagee for the payment and discharge ofthe 
equitable mortgage of Rs. 15,000 carrying 
interest at 9 per cent. per annum created 
by the Ist defendant.in favour of.N, R. K. 
Thsthachari by executing a. promissory 


‘and continued: ] 


.of Rs. 6,000 was not paid to the Ist 


defendantand that another sum of Rs. 1,040 
which was retained by the mortgagee for 
the discharge of a mortgage dated the 
18th of September, 1919, in favour of one 
Udai Kawar was also not paid. 

‘As regards the sum of Rs. 16,000 alleged 
to be due to Mr. N. R. K. Thathachari,.the . 
evidence of Mr. Thathachari who is. a 
Vakil of this Court, is that helent Rs. 15,000 
on Ex.I dated the 4th of May, 1919, to 


- discharge the debt due to one Govindaraja 


Iyengar and that he paid the amount 
directly to Govindareja Iyengar, k 
[His Lordship referred to the evidence 


The whole transaction of Tháthaehari 
and Govindaraja Iyengar appears to me 
to be very suspicious. : 


The. mortgage executed- in favour of 


.Mr. Rathnavelu Chetty is dated the 12th 


‘of June, 1918. In the letter Ex. 3-B dated 
the 26th of July, 1918, the let defendant 
writes to Mr. Rathnavelu Chetty not to pay 


. Rs. 10,000 out ofthe mortgage amount to 


Govindaraja Iyengar as he had made other 


“arrangements to pay him and to give. him 
(1st- defendant). credit for Rs,.10,000.0n the 
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mortgage document, As I said before, 
Govindaraja Iyengar has not been called 
and there is nothing to show for what 
purposehelentthe money to the lst defend- 
ant, Mr. Thathachari makes no enquiries 
when he says he paid the amount of 
Rs. 15,000 to Govindaraja Iyengar and the 
agent of the 2nd defendant Rangasami 
Iyengar states that he was satisfied with 
the promissory note that Mr. Thathachari 
handed to him and that he made no further 
enquiries, , 

As regards the sum of Rs. 15,709 said 
to have been paid to Mr. Rathnavelu Chetty. 
the mortgage, Ex. 2, is dated the 12th 
June, 
defendant very shortly after he attained 
majority. The consideration for the mort- 
. gage viz, Rs. 25,000 is said to be the 
discharge of a debt of Rs. 10,500 borrowed 
for discharging the equitable mortgage 
dated the 31st of May, 1918, in favour of 
V. E. V. R. Lakshmanüsn Chetty; the pay- 
ment ofRs.1,500 borrowed on the 4th of 
June, 1918, from Ekambara Iyer on a 
mortgage, the payment of Rs, 8,000 being 
the principal sum due to Govindaraja 
Iyengar and his wife Singarammal on a 
mortgage and Rs. 1,000 due to them ona 
promissory note Rs. 9,000 being the sum 
retained by the mortgagee for payment 
of the principal and interest due ‘to 
Govindaraja Iyengar and his wife as above 
stated and Rs. 3,000 received in cash for 
family expenses and for commission 
business carried on by the Ist defend- 
ant. It is not even suggested by any 
witness called that any commission 
agency or other business was .carried on 
by the 1st defendant and this recital 
is obviously false. The mortgage-deed 
Ex. II bears an endorsement dated the 
30th November, 1919, which runs as fol- 
lows :—"‘Consideration of Rs. 15,709 re- 
ceived by cheque of V. E. V. R. Laksh- 
manan Cheity on behalf of Hon. Mr. 
S. R.M M. O. T. Muthiah Chettiar as per 
letter of date of P. S. Subramaniam the 
executant herein. This document cancelled 
and returned to the agent of the said 
Hon. S. R. M.M. ©. T. Muthiah Ohettiar 
together with all its enclosures. 

The promissory notes and documents in 
favour of Madhavadoss Govindaji have 
been marked as Ex. 4series. Exhibit 4-A 
is a promissory note dated the 12th of 
December, 1918, for Rs. 5,000. The amount 
purports to have been borrowed for - dis- 
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charging decree and’ other debts, Exhibit 
4-B is a promissory note dated the 2nd 
January, 1919, for Rs. 2,000 said to be 
borrowed for paying the price of a motor- 
ear and for meeting Court and other er- 
penses, Exhibit 4-C isa promissory note 


dated the 16th of September, 1919, for 


Rs. 125. The purpose for which the money 
was borrowed isnot stated in the promis- 
sory note. Exhibit 4-Dis a mortgage deed 
dated the 4th of February, 1919, executed 
by the lst defendant for himself and on 
behalf of his minor son the plaintiff in 
favour of Madhavadoss Govindaji for 
Rs. 9,250. The deed recites the amount 
dueon the above promissory notes and a, 
further sum of Rs. 2,000 advanced. The 
document bears an endorsement dated tha 
2nd of December, 1919, which runs as fol- 
lows :—‘ Consideration received and ‘the 
document cancelled and returned.” This 
transaction was on the security of the-title- 
deeds of certain properties belonging to 
the lst defendant. Exhibit 5 series are 
vouchers in respect of debts which the 
lst defendant had to discharge. As re- 
gards one of these vouchers which relates 
to money required for paying the price 
of a motor cear the evidence adduced on 
the plaintiff's side is that the money was 
borrowed for purchasing a car for Mrs. C, 
and itis likely that Madhavadoss Govindjee 
would have been aware of this fact if he 
made enquiries. It appears from the 
evidence of the second defendant's agent. 
that a sum of Rs, 10,309 was paid to 
Madhavadoss Govindajee. So far as Mad- 
havadoss Govindajee's claim is concerned 
there can be little doubt that the Ist de- 
fendant did borrow money from him though 
probably as is usual with sowcars a portion 
of the alleged commission and advance 
interestjwere deducted, I have little doubt. 
that the debts contracted by the lst de- 
fendant were for his immoral purposes 
neither Madhavadoss Govindajee nor any 
person connected with him having been ' 
called. As regards thesum of Rs. 7,000 
reserved with the mortgagee for discharg- 
ing a promissory note dated the 7th of 
June, 1919, executed by the Ist defend- 
ant in favour of P..M. P. A. N. Annamalai: 
Chettiar for Rs. 7,000 I am of. opinion that 
there was no debt*in favour of. Annamalai 
Chettiar and that this sum was put in for 
the purpose of swelling the consideration 
The 2nd defendant's. agent states tha; 
Rs. 7,000 was paid to Annamalai Ohettia, . 
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and his debt'was discharged. ' He: admits 
in.'eross-examination 'thab-he. has no : per- 
Bonal; knowledgeiof.' the “payment to Anna- 
malai Chettiar but:that. Lakshmanan Chetti 
and; defendant) told him (the witness) that 

mepaidthe amount’to' Annamalai Chettiar. 
Jt - appears from: :the evidence: of the agent 
that :the-lst- defendant complained before 
the:: Registrar -that :the full consideration 
was.not paid. So-far .as Annamalai 
Chettiar's ‘alleged. debt: is concerned: the 
only document. fled ‘is .the" promissory 
note, Ex. X, ` dated the 7th of June, 1919. 
lt'bears the | endorsement ‘ cancelled" 
and.is signed “by :the “186: defendant but 
bears. no-: date. The-1st defendant "who 
was examined before: the Official Referee 
Btated:thatthe' ‘consideration for the mort- 
gage- was only: Rs. 50,960. He now wants 
to- support ‘the-.2nd defendant's: agent 
and: says that. Ks. 58,000 was ‘received by 
him: but Ido.not -think itis. possible to 
.place: any- reliance on the 1st defendant. 
His.eonditioniis such that” he would say 
anything it he"gets afew. rupees to satisfy 
his ‘craving for drink and women. During 
the course of the.trial: I had considerable 
doubts:as: to.the: genuineness of Annamalai 
Ohetti's -claim and I'thought'it-is probable 
that this was abogustransaction entered nto 
io swell. the consideration. It is not unusual 
for:money-lenders:to recite fictitious’ debts 
and support them ‘by promissory notes. I 
wanted.:the accounts of Annamalai’ Chetti 


and :Lakshmanan  Ohetti to be produced: 


which would show .the payment.: While 
other .payments are made by cheques there 
is-nothing to -support this: payment except 
the: statement of Lakshmanan ‘Ohétti and 
no accounts were -produced to support this 
payment; ^ - - E 

. tHis-Lerdahip discussed the evidence. and 
continued:]: = à 

-This.. evidence leaves. little doubt in my 


mind that Muthayya Ohettiar hada great 


deal to do;with.this transaction. In the 
‘inception it.isclear from the endorsement 


on'the .mortgage: bond Ex. ILthat it- was- 
Muthayya Chettiar who was realy acting 


in. the. matter and that Lakshmanan Chetti 
was only his agent. ‘Subsequently for some 
reason. or other-the document was taken in 
Lakshmana Ghetti'sname. Itis not neces- 


gary.for me:to:find that Lakshmanan Chetti 


18.8 ‘benamidar.as it has now been settled 
by their Lordships of the Privy Council 


thatieven.a-benamidarcan sue in his own 


. pame*-and.thatithe-fact - of the transaction- 
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being benam is no defence tothe. claim“ . 


Itis, however, important “when testing the. 
nature of this transaction and the bona fides 
ofthe parties: © ' e, | 
“As regards the mortgage in favour of 
the 3rd defendant Udaya Kawar, Mr. 
Thirunaraygnachari, Counsel for the 3rd 
defendant, states “that he “would be satisfied, . 
with &.deeree- against" the share of the’ 
lst defendant in the mortgaged ‘properties 


“as the share of the ‘lat defendant: would 


be ample to cover the amount due‘to him, 
It is, therefore, unnecessary to discuss the 
evidence as regards the binding nature ‘of 


that debt, Were it necessary to.doó so I 


would hold that’ it’‘is‘not binding onthe 
plaintiff and that the.evidence as to con- 
sideration is of’ a "very doubtful nature, 


‘There is no dispute as 'to the amount which-. 


would ‘be due on the mortgage so far as 
the first defendantis coneerned. |  ' > 


"As regards the mortgage in favour of ' 


Chockalinga Chetti, he is now dead: and 
his estate is now vested in the ‘Official 
Trustees, The ‘mortgage in favour of 
Chockalinga Chetti ia dated the 2nd August, 
19:0; and is marked as Ex. XII. It states 
that.a sum ‘of Rs. 10,000 ‘was borrowed 
for the purpose of discharging'^ certain 
unsecured debts, for ‘redeeming certain 
jewels belonging’ to the family and ‘for 
other purposes necessary and beneficial td 
fixed is 
18. per cent. perannum. 
ko 8 cB c* x * * 
“I have little doubt that the Ist defend- 
ant received -only Rs. 3,500 and that the. 
usual trick played | in. such cases wag 
followed—thecheque being given and the 
money taken Back. T find that this morte 
gage is supported by consideration only to 
the extent of Rs. 3,500. I am of opinion 
that this sum “was” borrowéd: to" meet the 
immoral necessities of the last defendant, 
"(His Lordship then dealt with the claims 
of some minorcreditors whose claims were 


" 


- contestéd and continued :]  - 


As regards Batchmain Sahib, he claima: 
Rs, 263-12-0 being the premium “paid by 
him tothe lst defendant in respect: of the 
lease of some property. This is found 
against by the Official: Referee ‘as under 
the lease the arrangement is that the pre- 
mium bas to be worked off by deductions 
from the monthly: rent. This disposes’ of 
the claim made before the Oficial Referee. 
Except the claims I have specifically held 
to be- binding on- the Ist defendant -and 
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claims in respect of creditors referred to 
in the Official Referea’s. report. not dis- 
puted before me I hold the other claims. 
not binding on the plaintif and his share 
in the family properties. The question 
as to subrogation has been raised .by the 
2nd defendant who claims priority in 
so far ashe has discharged the debt due 
under Ex. II the mortgage in favour of 
Rathnavelu Ohetti, So faras the claim of 
Udai Kawaris concerned, I have already 
stated that Mr, Tirunarayanachari, Counsel 
for the 3rd defendant, 


the half share of the lst defendant. The 
two mortgages in favour of the 3rd 
defendant are dated the l6th of July, 1919; 
(Ex. VIII) and the 1lsth of September, 
1919, (Ex. IX). The mortgage in favour 
of Rathnavelu Chettiis dated the l9th of 
June, 1918, (Ex. Il) The mortgage in 
favour of Lakshmanan Onetti is dated the 
29th November, 1919, (Ex. VI) It is 
argued that as the mortgage Ex, VI in 
favour of Lakshmanan Ohetti was created, 
inter alia, to discharge the debt due to 
Ratnavelu Chettt under Ex. II, Lakshmanan 
Ohetti should be subrogated to the rights 
of Rathnavelu Chetti and that he should 
thus have priority over the mortgages in 
favour of Udai Kawar (Exs. VIIL and IX) 
to the extent to which Rathnavelu Chetti's 
mortgage was discharged. 

The question of subrogation is really 
one'of intention and has to be gathered 
with reference to the terms of the various 
documents though of course there is always 
the presumption that à person discharging 
a prior mortgage intends to keep it alive 
for his benefit. Where a person raises 
money to pay off a prior mortgage and the 
mortgagee pays as the agentof the mort- 
gagor there can beno question of subroga- 
tion. In Malireddà Ayyareddi v. Adusumillà 
Gopalakrishnayya (1). Their Lordships of 
the Privy Council at page 167* observe as 
follows : — 

"It is now settled law that where in India 
there are several mortgages on a property, 
the owner of the property subject to the 
mortgages may,if he pays off an earlier 
charge, treat himself as buying it aud 

(1) 79 Ind. Cas. 592; 46 M. L. J. 164: 22 A. L. J, 
45; A. I. R. 1924 P: O. 36: 19 L. W. 215: 26 Bom. L. 
R. 204 31 M. L. T. 1; 2 Pat. L. R. 99; 10 0. & A. L. 
R.269 (1924) M. W. N. 290; 39 ©. L.J. 204; 47 M. 


19); 28 O. W. N. 1025: 511. A, 140; Ta, B. 5 A. (P. C.) 
49: 1 O. W. N. 27 (P. O). 


*Page of 46 M, L. J,—([Ed.] 
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stated that he 
would be satisfied with a decree against’ 
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stand in the same position as his vendor 
or to put in another way, he may keep 
the encumbrance alive for his benefit and 
thus come in before a later mortgagee. 
This rule would not applyif the owner 
of the property had covenanted to pay the 
later mortgage debt, but in this case 
there was nosuch personal covenant. It 
is further to be presumed, and indeed the 
Statute so enacts (Transfer of Property 
Aet, 8, 101), that if there is no indication 
to the contrary the owner has intended 
to have kept alive the previous charge. if 
it would be for his benefit." , 

In Ex. VI, the mortgagor, has added 
a clause at the end. which runs as fol- 
lows:— 

"As regards items Nos. 2 to 5 in Sch. D, a 
sum of Rs. 1,040 out of charging a further 
charge with possession in those properties, 
of one Udai Kawar executed onthe Ist 
September, 1919, After the discharge, 
thereis only ons mortgage left with Udaj 
Kawar dated 16th July 1919, and there are 
no other encumbrances." 

Itisargued by Counsel for the 3rd defend- 
ant that where a mortgagee undertakes to 
discharge a previous mortgage out of the 
moneys which*he lendsto the mortgagor and 
thus puts himself under a personal liability 
to pay and where the mortgagee expreesly 
states that of allthe previous mortgages 
there is ‘only one {mortgage leit undis- 
charged, the' fair inference is ‘that the 
parties intended, that alltbe other mort- 
gages should be treated as discharged 
and not kept alive for the benefit of the 
mortgagee, Ido not think it can be said 
from the tenorof the mortgage-deed in 
favour of the 2nd defendant that he 
intended to give up any righthe had to 
use the mortgage in favour of Ratna 
Chetty as a shield against subsequent 
encumbrances. The mere fact that a 
mortgagee keeps money in his hands to 
pay off aprior encumbrance and does not 
run the risk he would otherwise incur if 
he pays money to the ‘mortgagor to pay 
off the prior encumbrance and he does 
not doso will not make the mortgagee an 
agent of the mortgagor. The recital in 
Ex, VI that only one mortgage is outstand- 
ing simply means that the other mort- 
gages have been paid off. It does not 
mean that the claim to subrogation, 
should it arise, is intended to be nega- 
tived. I think the 2nd defendant ii 
entitled to subrogation.-to the extent to 
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which he discharged Bx. Il Rathnavelu 
Ohetty's mortgage. It is, however, clear 
that Udai Kawar will be entitled to 
marsball the, properties under s. 81 of the 
Transfer. of Property Aot. As I have 
already shown, there can absolutely be 
no doubt that. the ‘Ist defendant even 
before he attained majority began to lead 
a reckless and immoral life and began 
: to borrow monies recklessly and that there 
was absolutely no necessity for any loans 
being raised, for his own ordinary per- 
sonal family expenses. The lst defend- 
ant was carrying on no business and the 
recital in some of the documents that he 
was carrying on business or that moneys 
were required for family expenses 1s 
false, An ordinary enquiry set on foot 
by a person who wanted to lend money 
to the Ist defendant would have disclosed 
not only that there was no necessity for 
the Ist defendant to borrow ,any money 
but that he was leading a grossly immoral 
life. He had a Eurasian woman living 
in his own house which is situate in one 
of the busy and central parts of Mylapore, 
and there can be little doubt that the 
lst.defendant'S mode of life must have 
been notorious. The evidence which I 
have alluded to shows that though the 
lat; defendant attained majority only 
on the 16th of May, 1918, he borrowed 
from Govindaraja Iyer, Rs. 8,000 on the 
lat of October, 1917, a year before he 

attained majority, and another sum of 
“Rs. 1,000 on the 5th of April, 1918, im- 
mediately before he attained age. ‚On the 
12th of June, 1918, 4. e, à month after he 
attained age, he executed a mortgagein 
favour of Rathnavelu Chetti for Rs. 25,000 
I haye already referred to the recitals in 
that mortgage. On the 4th of May, 1919, 
almost within a year. of his attaining 
majority, he’ creates an equitable mort- 
age in favour of Mr. Thathachari for 
Rs. 16,000. In December, 1918, within six 
months of his ‘attaining majority he again 
borrows Rs. 5,000 from Madhawaji Govindji 


on an equitable mortgage. On the. 16th 
of July, 1919, he borrows from Udai 
^Kawar Rs. 6,500 alleged to be for the 


purchase of jewels none of , which were 
for his wife or any raember of his family 
and on 18:h of September, 1919, Rs, 1,000. 
On the 99th November, 1919, about 13 
years after attaining age .he executed a 
‘mortgage for. Rs. 98,000 in, favour of 
Lakshmanan Chetti. The various other 
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simple debts which Y have referred t9:. 
were all contracted between 1918 and 1919. 
So that within two years of. his attaining 
majority the Ist defendant borrowed over 
a lakh of rupees. I have already given 
my reasons for holding that almost all. 
the debts contracted by the Ist de- 
fendant were for no necessity, but for 
the purpose of meeting the expenses - 
necessary for his illegal and immoral 


habits. It is clear from the evidence that 


the lenders made no enquiries and were: 
merely satisfied with the fact that there 


"were antecedent debts or with statement 


of the lst defendant that he wanted. 
money for family expenses. That bona 
fide enquiries are necessary is clear. See. 
Saravana Tevan v. Muttayi Ammal (2). 
Savumian v. Narayanan Chettiar (3). The 
question is whether in the circumstances. 
I have referred to and on the.facts I have. 
found these debts are binding on the 
plaintiff, The law is clear. that in the. 
case of a joint family the sons are liable. 


for their father's debts even if the debts 


are contracted by the father for his own: 
benefit without any legal necessity so 
long as the debts are not incurred for 
an. unlawful or immoral purpose. The 
difficulty often arises out ofa limitation 
imposed by some decided cases which 
finds no place inthe Smirities or ancient 
commentators that the lendor must have . 
notice of the purpose for which the loan 
was made. Some cases goto the length. 
of holding that direct connection should 
be shown between the debt and the 
necassary purpose for which it. was 
borrowed. I think that constructive notice. 
or the absence of any enquiry would be 
sufficient in cases like the present. Where. 
a father carries on some business or trade, 
or where there is reasonable ground for 
thinking that the loans were required 
for purposes which though not necessary ` 
would still not be immoral or illegal the 
gon seeking to evade liablility has toshow 
that the creditor knew that the money ' 
borrowed was going to be used for im- 
moral purposes. The’ position however 
is different where a young man who has 
justattained majority and who has inherited 
valuable property which “would yield am 
income more than sufficient to keep him in 
comfort having regard to the position of 


'the family and its requirements, leads. an 


(3) 6 M. H. C. R. 371. : 
(3) 23 Ind. Oas. 248; 15 M. L, T. 372, 
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openly reckless and immoral life and 
orrows large sums of moneys, which 
will not in the ordinary circumstances 
ba necessary for any lawful purpose,” In 
the case of expectant heirs and young 
men who had just attained majority 
' borrowing money from money-lenders, 
Courts have thrown the burden of prov- 
ing the factum of the loans upon the 
money-lenders. I need only refer to 
Moti Gulabchand v. Mahomed Mehdi Tharia 
Topan (4), Sundarammal 
Chettiar (5), Sami ‘Sahi v Parthasarathy 
Chetty (6) and Official Assignee of Madras 
v. Sambanda Mudaliar (7). In such cases 
I think that a lender toa young man in 
the circumstances above mentioned who 
is the father of minor children who can- 
not protect themselves, cannot get the 
protection which is usually given to 
bona fide lenders, unless he proves that 
he made reasonable enquiries. In the pre- 
sentcase I am of opinion that the ist defend- 
ant who isa young man, and who had re- 
cently attained majority, got into the hands 
of unserupulous money-lenders who took 
advantage of his youth and vicious habits, 
lent him moneys, got documents for larger 
sums than those he actually received and 
put in fictitious recitals and they have 
not made out even a shadow of a claim 
for protection as bona fide lenders without 
notice, or that they hava any reasonable 
belief that the moneys which the Isf 
defendant borrowed were borrowed for law- 
ful purposes. ' 

Numerous authorities were cited on 
both sides, and itis not easy to reconcile 
all the views taken. I think the law as 
to fixing creditors with notice ofthe illegal- 
ity or immorality is correctly laid down 
in the cases which I shall refer to. 


In Suniara Goundan v. Arumuga Goundan 
(8) Sir Abdur Rahim and Moore, JJ., ob- 
served as follows:— 

“It would no doubt be difficult in many 
cases to prove that a particular debt was 
incurred for some specific immoral or 
illegal purpose and it may be sufficient if 
the evidence is such that the Court would 
be in a position to infer that the debt in- 


` (4) 20 B. 367; 10 Ind. Dee. (N. s.) 807. 
(5) 30 Ind, Cas. 971; 29 M. L. J. 236. 
(8) 31 Ind. Cas. 739. E 
(7) 60 Ind. Cas. 205; 43 M, 739; 39 M. L. J. 345; 28 M. 
L. T. 258. . 
. (8) 59 Ind. Cas. 390; 12 L. W, 159, j 
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curred by thefather must hava -been ine 
curred for immoral purposes.” 

That sesms to be the principle underly- 
ing the decision in Bhagbut Pershad Singh 
v. Girja Koer, (9) In Bhagat Mal Sahu v. 
Abdul Karim (10) the learned Judge 
observed:— 

"We think that while you need not have 
direct proof that the money was raised to 
be spent on any particular person, one 
must be reasonably satisfied that the 
father wasa man of vicious, extravagant 
and lustful habits and that he raised the 
money for the purpose of applying it for 
immoralpurpose. In some way, by reason- 
able legal proof, it must be shown that there 
is a connection with the debt and the im- 
moral purpose.” 


In Maharaj Singh v. Balwant Singh (11) 
Sir John Stanley C. J., and Justice Sir 
William Burkitt observe as follows:— 

“The evidenee irresistably leads us to 
the conclusion that there was no necessity 
for those debts or any ‘of them other than 
that which the gratification of his vicious 
habits created. He had more than ample 
income for the maintenance in luxury of 
himself and his family. There is not even 
a suggestion ofthe existence of any family 
necessity for the loans, Under all the 
circumstances wethink the appellant has 
made outhiscase. The facility with which 
Hindu fathers can obtain loans from 
money-lenders on the security of ancestral 
property has proved disastrous to many 
respectable and well-to-do families in these 
Provinces’. . . . It is common experience 
that money lenders readily advance loans 
on any class of landed security taking 
considerable risks, but charging high if 
not exorbitant rates of interest. It is no 
easy matter for rousto satisfy the heavy 
onus whieh lies upon them in impeaching 
loans obtained for immoral purposes, but 
it would, we think, be:the death-blow to 
the rule of Hindu Law which gives im- 
munity tosons when defending their title 
to ancestral property from liability to their 
father’s immoral debts, if it were the law 
that in order to absolve themselves .from 
liability the sons must prove, not merely 
the purpose for which such loans were 


(9) 15 O. 717: 15 I. A. 99; 12 Ind. Jur. 289; 5 Sar. P 
C. J. 188; 7 Ind. Dee. (N. s ) 1062 (P. C.) 

(10) 34 Ind. Cas. 23; 20 O. W. N. 797; 1 P.L. J. E6; 
2 P. L. W. 430. 


_ (11) 28 A. 508; 3 A. L. J. 274; A. W. N. (1906) 
117. 
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'@ontracoted; but also that the lenders knew 
of the immoral! purpose of the loan ". 

“In Babu Singh v. Behari Lal (12) Banerjee 
‘and Richards; JJ., observed that the passage 
above referred to was obiter but with 
great respeot.I. think it correctly sets out 
the law. This case went on appeal to the 
‘Privy Council but the decision of the High 


“Court was confirmed on another point. In 


Ram Nath v. Bulaqi Ram (13) the learned 
‘Judges observed as follows:— 

- “But it would, in our: opinion, equally be 
sufficient to prove that the borrower was 
‘at the time living a licentious life, bey ond 
‘his means, indulging in drink, riot, presti- 
‘tution and: debauchery, and that at the 
‘game-time- he was without. any business 
or occupation. upon which the money might 
Jegitimately have been spent, without show- 
ing on which particular act of immorality 
the. money was spent. In fact, ifit. is 
proved clearly that.at the time the borrower 


“was notoriously wasting his substance. on - 
riotous living, and 


spending large sums 
‘beyond his income and above his station 
in life in this way only, a loan contract- 
ed in the midst of such living and spent 
upon it would be a-loan contracted for im- 
‘moral purposes. Indeed, it-can hardly.ever, 


: it eyer, be possible and-must always bé-ex- 


binding- on the plaintiff but are only: 


tremely: ‘difficult’ to prove specific expendi- 
ture on one specific act of immorality.” 

. I am; therefore, of opinion that the mort- 
gages referred: to in -my judgment are not 
enforceable:against the half share of the 
1st - defendant. -The mortgagees who have 
taken out the -moneys will, therefore, 
bring: into Oourt the one half share of 


“the plaintiff.- I have already given . my 
. views asto the simple -debts and deciee. 


As. regards the properties which have not 
‘yet- been sold and which are subject to 
mortgages the-mortgage claims will be 
enforceable -against the one half share of 
the 1:t defendant and those properties 
will be cold and the half share of the plaint- 
“ff will be paid into Court. = 

As regards the debts which I have found 
to be binding on the minor plaintiff they 
will, in the first instance, be paid out of 
any surplus, ifany, that may remain to 
the cedib'of the lst defendant after 
tha payment of the mortgage debts and 
any- balance will be paid out of the-minor'8 

(12) 20 A. 156; 5 A, L. J. 175; A. W. N. (1908) 61. 

(13) 17 Ind. Cas. 735; 69 P. L. R. 1913; 50 P- 1918; 
15P,W,R.191. — KA 


‘bear :their own costs.. - 


‘does not 
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share in Court. As regardscreditors whose 
claims have been held-nof to be binding, 
they will be paid , out of any surplus 
standing to the credit of the Ist defend- 
ant efter the-mortgagees are satisfied. . Ag 
regards the maintenance to be awarded to 
the plaintiff's: mother and sister, I think” 


that the matter can best bs disposed of 


after it is ascertained what is the- net. 


‘amount that. will remain: to the credit of 
the plaintiff. As régards'tbe costs of the 


guit the costs ofthe plaintiff: will be paid 
out of the estate" and the defendants will 
Having regard to the difficulty’ of’ the 
case, Lallow fees for two Vakils. . . 
V. N. V. ' Decree accordingly. 
AN, A. 


MADRAS HIGH COURT. 
SacouD Oivin AprsaL No, 449 or 1925, 
December 7, 1926. | 
Present ;—Mr. Justice Devadoss. 
` SINTHAMANI CHETTI alias 
. ANNAMALAI CHETTY AND OTHERS 
‘—-Durenpants Nos. 3 AND 4.4No-LEGaL 
RkP&E:ENTATIVE OF DEFENDANT No. 9— 
- APPELLANTS 
, versus s | 
ARUNACHALAM OHETTIAR AND OTHERS 
|. —HRESPONDENTS. 
Transfer of Property Act (IV -of 1882), 8. 56 -— 
Contract Act (LX. of 1872),. 8. 69— Agreement "for sale 
of leasehold interest—Purchaser put in possession— 
Suit for specific performance'by ‘puréhaser-~Pendency 
of unsuccessful ‘appeals against decree. -Payment ‘by ^ 
vendor of vents and charges om property— Suit by 
vendor for réimbursement afier termination of litiga. 
tion—Cduse of áction when arises?- Suspension during ' 
pendency of appeals--- Limitation. a e 
A mere contract of sale of. immoveable property 
confer any ‘right’ to the propérty on the 
prospective, vendee. His right'is only’ to- have a 
conveyance effected in his favour [pe 414, col ].| 
The liability of a person-who agrees to purchase a 
leasehold ‘interest in immoveable property to pay 
rent and charges: in respect thereof ordinarily‘ arises 


- 


‘only cn the date of the actual sale-deed. [ibid]. 


But where the purchaser was put in possession 
under the agreement of transfer, and, during the 
pendency of a suit by such purchaser for specific 
performance of the'agreement of transfer, against’ the 
vendor, the vendor paid the rents and charges on 
the land, and after the suit for specific performence 
was Ceoreed and tbe sale-deed was executed by him, 
the vendor sued for recovery of the amounts from. 
the purchaser: | . . nti ed d 
. Held, (1): that‘inasmuch as the'possession of the 
defendant was not that of a trespasser but that of 


a transferee whose title’ had only to be “perfected; by 
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the execution of a proper deed, the defendant was 
bound to pay the rentand charges on the property 
while he was in possession thereof ; |p. 415, col. L] 

(2) that under s. 69, Contfact Act, plaintiff who paid 
the amounts was entitled to recover the same from 
the defendant; ([idid.] 

(3) that Art. 61 of the Limitation Act, applied and 
the cause of action arose onthe date ofthe several 
payments and not on the date of the execution of the 
actual deed: [p. 415, col. 1; p. 416, col. 2.] 

(4) that during the pendency ofthe unsuccessful 
appeals of the plaintiff to the District Court and the 
High Court, the cause of action was not suspended. |p. 
415, col. 2.] 

"Second appeal against the decree of the 
Distriet Court, Ramnad at Madura, in 
A. B. No. 61 of 1920, preferred against 
that ofthe Court of the Temporary Sub- 


ordinate Judge, Ramnad at Madura; in O. S. - 


No, 2łof 1918 (O. S. No. 144 of 1917 on 

the file ofthe Court of the Subordinate 
Judge, Ramnad at Madura). 

Mr..8. Varadachariar, for the Appellants. 

- Mr. K. Rajah Iyer, for the Respondents. 


JUDGMENT.—This case has . been. 


very fully and ably argued on both sides. 
The plaintiff took a sub-lease of some pro- 
perty from the lessees of the Sivaganga 
gemindari and contracted to transfer it to 
the 2nd defendant's. father, 
to carry. out the contract O. S. No. 195 of 
1911 was filed for specific performance of 
the contract. It was decreed by. the Dis- 
trict Munsif,and on appeal the District 
Court confirmed the District . Munsif's 
decree and the plaintiff, whowas the defend- 
ant in that suit, preferred S. A. No. 248 
of 1916 which was dismissed by a Bench 
ofthe High Court. Thereupon the plaint- 
iff executed Ex. Bin accordance with the 
decree of the High Courtin second appeal. 
He now sues the defendants for recovery 
of rents and charges paid by him during 
the pendency of the suit for specific per- 
formance. The Subordinate Judge dismiss- 
ed the plaintiffs suit and the. District 
Judge of Ramnad has given hima decree 
for Rs. 2,044-5.7. Defendants Nos. 3 and 
& and the legal representatives of the 5th 
defendant have preferred this second 
appeal. Two contentions are raised by 
Mr. Varadachariar for the appellants. 

l. The liability of the defendants to pay 
rent and charges in respect of the property 
which isthe subject of the sub-lease arose 
only on the date of Ex. B and they are not 
liable to pay rent and charges which ac- 
crued due before that date and the plaintiff 
has no cause of action against the defend- 
ente in respect of them, 
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9. The cause of action, if any, is barred: 
by limitation as the suit was filed more 
than three years after the date of the pay- 
ments made by the plaintiff. , 

A few facts are necessary to understand 
the contention. The sub-lease in favour 
of the. plaintiff was on 27th April, 1t08. 
The contraetto transfer the sub-lease in 
favour of the 2nd defendant's father was 
on lOth September, 1908. The suit for 
specific performance O. S$ No. 195o0f lull 
was filed on 2nd May, 1911, and the District 
Munsifs decree was passed on 3lst March, 
1914, The deeree of the High Court in 8, 
A. No, 248 of 1916 was on 8th March, 1917, 
Exhibit B. the transfer deed by the plaint-. 
iff in- favour of the defendants according 
to the decree of the High Court, was ex- 
ecuted on 19th June, 1917. The present 
suit was filed on llth November, 1917. 
The payments by the plaintiff in respect of 
the leasehold property were between 1909 
and 1915. It isadmitted that if the three 
years’ rule were held applicable to the 
present suit all but Rs. 200 and odd would 
be barred by limitation. 

Taking the first point, “The seller is 
bound to pay all publie charges and rent 
accrued due in respect of the property up 
to the date of the sale andtheliability of 
the vendee to pay them arises only on the 
date ofthe sale” (vide 8. $5, els. (1) (g) and 
(5) (d) ofthe Transfer of Property Act). "In 
the. absence ofa contract to the contrary. 
the liability of & vendee of property or the 
transferee. of a lease to pay rents and 
charges arises only on the date of sale or 
transfer of the lease," There is no distinc- 
tion between the sale of immoveable pro- 
perty and the transfer of a lease in this 
respect. This contention is sought to be 
met by the argument thatthe defendant's 
title. related back to the date of the con- 
tract for transfer of the sub-iease. It is 
difficult to follow the argument of Mr. 
Rajah Iyer that the title of the defendanta- 
should be held to relate back to the date 
of the contractto transfer the sub-lease, 
The title passes in the case of a sale on 
the date ofthe execution of the sale-deed 
and in the case ofa lease on the date of the 
execution of the tratsfer-deed. Though 
a sale-deed is registered sometime after 
its execution ittakes effect from the dale 
of the execution and not from the daté of 
registration, This is specifically provided 
for in the Registration Act. The title of 
the defendants cannot on any principle of 
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law be held torelate back to the date of 
the contract for the transfer of thesub- 
lease and the terms of Ex. B do not warrant 
suchacontention. Under Ex. B the right 
of the plaintiff, as it was on the date of the 
sub lease, was transferred tothe defendants. 
The defendants have only acquired the 
right of the plaintiff under the sub-lease 
as it was on the day, the sub-lease was exe- 
Guted and not as it was on the date of 
the contract of sale or at any other time. 
This does not mean that the defendants’ 
title to the lease should be taken to relate 
back to the date of the contract of sale. 
The sub-lease and the contract to transfer 
it were on different dates, and if the con- 
tention of the respondent is tenable the 
‘question would arise whether the titleof 
the defendants related back to the date 
of the sub-lease or the date of the contract 
to transfer it. The only answer to this 
contention is that the title of the defendants 
-commenced only from the date of Ex. B. 
. It is contended that the defendants had 
an equitable right to thesub-lease by reason 
of the contract to transfer it to them and, 
therefore, they were liable to pay the rent 
pnd charges, A mere contract of sale of 
immoveable property does not confer any 
tight to the property on the prospective 
vendee. His right is only to have a con- 
veyance effected in his favour.. The de- 
fendants, therefore, cannot be said to have 
acquired any right to the sub-lease on the 
date of the contract for its transfer. 

In Theathalan v. The Eralpod Rajah (1) 
it was held that a privity of estate arises 
only when the whole of the lessee's interest 
.]s assigned over and not where a subsidiary 
interest is carved out of the lessee's interest. 
It is only on the execution of the transfer- 
deed Ex. B that the defendants could be 
said to have acquired atitle to the sub- 
lease, In law, therefore, the liability of 
the. defendants to pay rent and charges 
in respeet of the property sub-leased arose 
only on the date of Ex. B and that too for 
the rent and charges accruing due on or 
after the date of Ex. B, 

Let us see whether there was any con- 
tract under which the defendants were 
liable to paythe rent and charges before 
they became owners of the sub-lease. The 
judgment in Second Appeal No, 248 of 
1916 does -not create a contract between 
the parties, The observation of the learned 

(1) 40 Ind. Cas, B41; 40 M, 1111; 88 M. L, J, 442; 21 
M. Ja: I. 401, ` 4 : ii 
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Judges that "the plaintiffs are no doubt 
bound as soon as the ownership passes 
to them to pay all*public charges. and 
rent, etc., from the date of such passing 
(e. 55, cl. (5) (d) of Act IV of 1882). But as 
the document of conveyance has not yet 
been executed and delivered to the plaint-' 
iffa they cannot be compelled to pay the 
publie charges and rent paid already by 
the defendant as a condition precedent to 
the éxecution of the conveyance by the 
defendant who must be left to recover the 
game after plaintiffa title becomes per- 
fected when only plaintiffs obligation to 
pay such charges accrues,” was only in 
answer tothe contention of the defendant 
in that suit that the pleintifía therein 
should be made to pay the rent and charges 
which he had paid as a condition precedent 
to the execution of the transter-deed. 
This observation of the learned Judges can- 
not be taken to have either created a con- 
traet between the parties or to have decided 
on the liability of the defendants herein to 
pay rent and charges already paid by the 
plaintiff herein. : 

Though ordinarily in the ease of vendeea 
of property and the transferees of leases the 
liability. to pay rents and charges arises 
only on ihe date of sale or transfer, yeb 
in this case under a contract to transfer 
the lease the 2nd defendant's father 
agreed to take over the lease on payment 
of Rs. 100 to the plaintiff as profit and 
got possession of the property on the date 
cf the contract and he and the defendants 
remained in possession all along. The . 
possession of the defendants was nob that 
of trespassers but that of transferees 
whose title had to be perfected by the 
execution of a proper deed and the suit 
for specific performance was instituted only 
for getting that deed executed and when 
the deed was executed it did not alter 
the character of the possession of the de» 
fendant but madeit only secure; to put 
the matter slightly differently could the 
plaintiff have successfully sued to eject the 
defendants from possession of the property, 
and if he did bring a suit for possession 
would not the defendants -have pleaded 
the contract to transfer the sub-lease and 
set up the plea of part performance of the 
contract inasmuch as possession had 
been given and Rs. 100 was paid to the 
plaintiff as profit. I think they would 
have had a good defence ifan action for 
ejectment had been brought by. the plainte. 
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if and, therefore, their position was that 
of transferees of the sub-lease. Such being 
the case they were bound to pay rent and 
charges on the property in their posses- 
sion. 

It is fairly conceded’ by Mr. Varada- 
chariar thatthe payments ‘by the plaintiff 
wera not voluntary payments and that he 
Bs sub-lessee was bound by the terms of 
the sub-lease in his favour to pay rent and 
charges even though he agreed to transfer 
his right to another, and his liability econ- 
tinued tillthe Sivaganga lessees consented 
to the transfer ofthe sub-lease and torelease 
him from his liability. The question. of 
voluntary payment, therefore, does not 
arise in this case. Section 69 of the Oon- 
tract Act applies to this case. The ques- 
tion is when did the plaintifi’s cause of 
action against the defendants arise? Did 
it arise on the date of the payments by the 
plaintiff or on the date of theexecution of 
Ex. B. Mr. Rajah Iyer very naturally 
relies upon theobservation ofthe learned 
Judges in the judgment in the Second 
pi La No. 248 of 1916 which is as fol- 

ows :— 

"Who must be left to recover the -‘same 
After the plaintiff's title becomes perfect- 
ed when only the plaintiff's obligation to 
re pay such charges accrues.” 

The observation that the liability of 
the defendants to pay rent and charges 
paid by the plaintiff during the pendency 
of the suit would arise only on the de- 
fendants' title being perfected by the 
execution of a transfer-deed is only obiter. 
At best it is only an expression of Opinion 
and cannot be treated as a decision on the 
point as to the liability of the defendants 
to pay rent and charges paid before the 
date of the decree. This point has tobe 
decided in this case and with all respect 
to the learned Judges I am unable 
to hold that the cause of action for the 


plaintiff's claim arose only on the date of 


Ex. B. As the execution of the transfer- 
deed was required by law only in order 
to give a legal title to the defendants who 
were already in possession of the lease- 
hold property and enjoyed the income in 
the capacity of transferees, the cause of 
action arose on the dates of the 
several payments made by the plaintiff. 
This brings us to the second point which 
“is one of limitation. 


. Mr. Rajah Iyer urges that 


SINTHAMANI OHNHTT? V, ARUNACHALAM ÓRETTIAE, 


No. 248 of 1916. 


if Art. . 
Gl were really applicable to the" casa. 


\ 


1 
ALS 


there was ‘no one’ whom he could sue, 
for the defendants had not acquired a 
title to the sub-lease and, therefore, his 
cause of action did not arise till there was 
some one who could be sued. Article 61 


` gives three years, for money payable to the >- 


plaintiff for money, paid for the defendant 


&nd time begins to run from the day when 


the money is paid. The defendants, being 
in possession of the property and suing 
only for perfecting their title, were in 
equity bound to pay the rent and charges 
andthe plaintiff who paid them could have 
brought a suit against them after the 
decision of the District Munsif in 
their favour. The District Munsif 
passed a decree in 0.8. No. 195 of 
19ilon 31st March, 1914. On that day 
the defendants had by reason of the decree 
became entitled to the sub-lease. There 
was nothing to prevent the plaintiff from 
suing them after 3lst March 1914, The cause 
action which arose on 3lst March, 1914, 
could not be said to have been suspended 
till the decision of the second appeal in 
The principle of the 
decision in Hukam Chand Boid v. Pirthi- 
chand Lat (2) applies to the present case, 
In that case the question was, when did 
the cause of action arise for recovery of 


‘money paid upon an existing consideration 


which afterwards failed under Art. 97 of 
the Limitation Act. Sir Lawrence Jenking, 
in delivering the judgment of the Privy 
Council observes at page 678*: “Both 
Oourts have held that the failure of cone 
sideration was at the date of the Ist Court's . 
decree, Their Lordships feel no doubt that 
as between these two decrees this is the 
correct view, for whatever may. be the 
theory under other systems of law, under 
the Indian Law and procedure an toriginal 
decree is not suspended by presentation 
of an appeal nor is its operation interrupte 
ed where the decree on appeal is one of 
dismissal" The plaintiff who could have 
brought a suit the day after the District 
Munsif gave a decree in defendants’ favour 


is not entitled to plead that the title of the 


defendants was decreed only when the 
High Oourt disposed of the second appeal, 
Mr. Rajah lyer fot the respondent has 
relied upon a number of cases but it is un- 
necessary to consider all of them. Bia 
(2) 50 Ind. Uas, 444; 46 ©. 670; 17 A. L, J, 514; 34 
M.L. J. 557; 23 O. W.N. 721; 21 Bom, L. R. 63% 
1919) M. W. N. 258; 30 C. L.J. 71; 26 M. L. T, 121: 19 
, W. 416; 461. A. 52 (P, C): l 
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main contention is that he could not have 
sued. béfore the date of the decree in 
second appealand he relies upon Dwijendra 
Narain Roy v. Jogesh Chandra Dey (3) 
as supporting hiscontention. In that case 
the plaintiff along with the 3rd defendant 
instituted a suit against the Ist defendant 
‘to enforce the registration of certain docu- 
ments under the provisions ofg. 77 of the 
Indian’ Registration Act. The defendant 
contended that the deeds had been material- 
-ly altered after he executed them. Final- 
ly. the suit was decreed. The. plaintiff 
institated a suit for recovery of possession 
of mesne profits: on the strength of his 
title, The Subordinate Judge decreed the 
plaintiffs suit; Mr. Justice Mukerjee 
and Mr. Justice’ Suhrawardy. held that 
the plaintiffs suit was ' not barred, 
They obsérved at page 55*; "The cause of 
action arises when e oly When p 
BEgrieyed party has the rig o, apply to 
the rear a AA for relief. Whalley v. 
Whalléy (4). The Statute does not attach 
‘to aclaim for which there is as yet no 
right of action and does not run, against 
aright for which there is no correspond- 
ing remedy or for which judgment cannot 
be obtained. Consequently thà.irue test 
to determine. when a cause of action has 
accrued ig to ascertain the _ time when 
plaintiff could first have maintained his 
action to a successful result s(Angell on 
Limitations, s. 42)." In that case the plaintiff 
without getting a registered document 
Gould not maintain a claim to the property 
and he could not, therefore, sue for meane 
profits, But here the defendants had obtain- 
ed a deeree for speciic performance and 
they were in possession of the property 
under the contract to transfer the sub-lease 
and they ‘were bound to pay the rent and 
charges on the property. The plaintif 
who, nodoubt, was under a liability to see 
that therent and charges were paid and 
who paid in consequence of his - liability 
Gould have brought a suit the day after 
ihe decreas of the District Munsif was 
pronounced in favour of the -defendants 


for the execution of a proper transfer-deed. | 


In Matangini Debya v. Prasannamoyi 
Debyo (5) a putnidar purchased his co- 
putnidar's share in a sale for arrears of 


(3) 79 Ind, Cas.520; 39 C. L. 7. 40; A. IR, 1924 Cal. 
0, H 
4 


a ) (1816) 1 Mer, 436: 3 Bligh 1; 35 B. R. 734 
- (8) 3 €- 93. - i 


Lia. 
"*Page of 49 Tika Tie] Ed) 
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rent, the, sale. was. set, aside as the.put- 
nidar was not competent to bid having 
regard to the provisions of s..9 of the 
Putni Regulation VIII of 1819. The 
plaintiff, who after the purchase was the 
owner.of the putni, paid the arrears of 


rent and instituted a suit for contribution 


in respeetof the ipayment made by him. 
Maclean, O. J., held that the cause of action 
arose when the sale was set aside and 
that “the payment must be regarded as 
made on his own account ,and not for 
the co-putnidars. In this view the Statute 
would. not .begin -to run until after 
the 12th Jane, 1899. The plaiatiff would 
have no-cause of action against the defend- 
ants until the 12th June, 1899. To revert, 
for a moment, to Art. 61, it cannot be said 
that there. was any: money paid for the 
defendants until the sale. had been. set 
aside. Up to that .time, the money must 
be taken as paid. by. the plaintiff on -his 
own account,” This case is distinguishable 
on the facts of ‘the present case. Bijoy - 
Chand Mahatab v. Nilmoni Lahiri (6). does 
not help the, respondent. In that case 
the learned Judges followed Hukum Chand 
Boid v..Pirthichand. Lal (2). i 
It is next contended that Art. 120 ofthe 
Limitation Act: applies to this case. . This 
i8 & residuary Article and when there. is 
no other Article applicable to the case 
then only the Court should see whether- 
Art. 120 would be applicable. In this.case’ 
Art. 61 is clearly applicable and, therefore, 
Art, 120 cannot be: held to-apply to the 
facts of the present case. In this view itis 
unnecessary to consider at length the casas 
in V4swanadha Vijia Kumara Bangaroo y, 
Orr (7) and Sundara Aiyar v. Anantha- 
padbhanaba Atyar (8). In both the cases: 
the cause of: action was held to, arise.on 
the date when ths defendant had -the - 
benefit of the plaintiff's payment or acts, 
Here, the defendant haithe benefit. of the 
payments on the- dat»s on which. they 
were made. If ‘the plaintiff had not made 
those payments.the defendants should have 
paid them and if they defaulted .to pay 
them, due charges, the sub-lease "would 
hava been forfeited and the defendants 
would have lost possession of the propery, 


i 


` (6) 85 Ind. Cas. 1097; A. I. R. 1925 Cal. 1216, 
- (7) 45 Ind. Cas, 786.. 23 
(8) 70 Ind. Cas. 405; 43 M. L. J, 271; 16 L. WI. 231; 
“i T ^ T. 164; (1022) M, W. N,. 6°8;. AI Ru 1923 
157], Udy i 
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Venkatadri Appt Rao Bahadur v, Partha- 
saratht Appa Rao (9) does not-belp the re- 
spondent, 
that in the case of a legacy time began 
torun only from the time when the ex- 
ecutor had funds with which he could pay 
the legacy. ` 

After a careful and anxious consideration 
of the case Ihold that Art. 61 applies to 
this case and the cause of action arose on 
the dates of the several payments. It is 
admitted thatasum of Rs, 248-10-9 was 
paid within three years before suit and, there- 
fore, I modify the decree of the District 
Judge by reducing the amountto Re. 248-10 9 
with 12 per cent. interest from ` the 
"date of payment to the date of the District 
Court's decree and at 6 per cant. interest 
thereafter, Considering all the cireuma- 
tances of this case I direct that both the par- 
ties should bear their costs throughout. 

V. N. Y, Decree modified, 


(9) 87 Ind. Cas. 324; 48 M, 312; 23 A. L. J. 201; 48 
M. L. J, 6?7; L, R. 6 A, (P. C.) 82; A, IR, 1925 
D. O, 105; 27 Dom. L, R. €23; 3 Dat. L, R. 208; (1925) 
M. W. N. 411; 29 O, W, N. 989; 52 I. A, 214 (P, C.) 
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MADRAS HIGH COURT, 
Sroony CIVIL ÀPPBAL No, 1366 or 1921, 
August 8, 1927. 
Present :—Mr. Justice Curgenven 
and Mr. Justice Ananthakrishna Ayyar. 
DALAM NOOKAMMA AN» ANOTHER — 
DarenDants Nos. l AND. 5—APPELLANTS 
versus 
SADIREDDI AND orggsS—PLAINTIFFS — 
RESPONDENTS, 
Evidence Act (I of 1872), s. 92—Transfer of 


Property Act (IV of 1882), ss. 55,.107—Simple mort- 
gage —Subsequent oral agreement by mortgagor to re-pay 


r 


mortgage-debt from usufruct of land, admissibility 
0 i 


An oral agreement by the mortgagor, subsequent 
to the execution of a simple mortgage, providing 
for payment of the mortgage-debt from the usufruct 
of the landis only a means of discharging the debt 
by putting the simple mortgagee in possession and 
does not amount either toa lease or a usufructuary 
mortgage, and is consequently admissible in evi- 
dence. 

Ram Bakhsh vs Durjan (1) and Kamla Sahai v, 
Babu Nandan Mian (2), followed. 

Second appeal against a decree of the 
District Court, Vizagapatam, in A. S. No. 
499 of 1923, preferred against that of 
the Court ef the District Munsif, Yellama- 


chili, in O. S. No, 282 of 1922. 
ae 


MUNUSWAMI MODALI V. JAWARMAL, 


There the Privy Council held - 
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i Mr. G. Ramakrishna Iyer, for the Appel- 
ants. 

Mr. P.Somasundaram, for the Respond- 
ents. 

JUDGMENT,.—There are no grounds 
for iaterfering ia second appeal with the 
fiadings of fact of the lower Appellate 
Court. Tae only point for consideration 
is as to the admissibility of the oral agres- 
ment providing for re-payment of the mort- 
gage-debt from the usufruet of theland. The 
contention that this amounted to a lease is 
clearly untenable, nor did it constitute an 
usufruetuary mortgage, but only a means 
of discharging the debt by putting the 
simple mortgagee in possession of the 
property: [see Ram Bakhsh v.Durjan (1); and 
Kamla Sahat v, Babu Nandan Mian (9), 
A3 such even an oral agreement may be 
proved. 

We dismiss the second appeal with 


Costs, 
V. N. V, 
Appeal dismissed, - 
d 1) 9.4, 392; A, W. N. (1887) 05; 5 Ind, Deo, (N, &) 


(3) 2 Ind. Oas, 13; 140,17 39, oat 


MADRAS HIGH COURT, . 
ORIGINAL SIDE Appran No. 101 or 1926, 
August 1, 1927. 2r 
Present: —Sir William Watkins Phillips, > 
Kr, Officiating Ohief Justice, and. 
Mr. Justice. Ananthakrishna Ayyar. 
O. MUNUSWAMI MUDALI—DEFENDANT 
No. 4—AÀPPELLANT 
versus 
JAWARMAL SOWOAR —PLAINTIFF— 
— RESPONDENT. 
Mortgage—-Subrogation—Sale by mortgagor to dis. 
charge mortgage—Failure of purchaser to pay off 
mortgage-debt —Subsequent ^. mortgage—Dischargée of 
prior mortgagz—Subsequent mortgagee's right of sub- 
rogation, 2 PE 
A sold certain properties to B directing B to dis. 
charge a mortgage created by A. B did not dis- 


charge the mortgage. A subsequently executed a . 


puisne mortgage to C empowering him to redeem 
the prior mortgage. C paid off the prior mortgage, 
Ina suit by C to enforce the mortgage : 

Held, that C was not ẹ mere volunteer aud was 
entitled to subrogation in respect of the prior morta 
gage. jeg 

Govinda Padayachi v. Lokanatha Aiyav (1), dig. 
tinguished, Kcu 

Appeal from the judgment of Mr, Justice 


Srinivasa Ayyangar, dated the 18th of 


“ALS | u 
August, 1826, passed in the exercise of the 


. Ordinary Original Oivil Jurisdiction of the’ 


High Court in:;O. 8. No. 514 of 1925. : 
j Mr. K.. Mohanranga Pillai for the Appel- 
ants, l RS : ay s 
` Messrs, V. Masilamani Chetty and 8, Guru- 

sami Chettz',for the Respondent. - 
JUDGMENT.—This suit is based on 
an equitable mortgage alleged to have 
been effected by the lst defendant in plaint- 
iff's favour supported bya promissory note 
‘executed by the lst defendant, her brother, 
2nd defendant, and his wife, the 3rd de- 
fendant, As.regards the personal remedy 
pgainst the Ist defendant, the plaintiff 
withdrew his case, and he also withdrew his 
- ease against the 3rd defendant who has no 
interest whateyer in the mortgage property 
"bnd apparently received no consideration 
inthe transaction. The learned Judge has 
found first of all that the lst defendant did 
not take part in the transaction with the 
plaintiff. Secondly, he bas found that the 1st 
defendant had.previously sold the property 
to her brother's father in-law, 4th defendant, 
but he has not dismissed the plaintiff's case 
because he finds that the plaintiff discharg- 
ed a mortgage executed by her prior to the 
sale-to the 4th defendant and is entitled to 
subrogation, The lst defendant's signature 
. onthe promissory note is admitted asalso hér 
signatureon Hxs. D and D-l,two promis- 
gory notes.in favour of her brother, In her 
. written statement she did “not deny execu- 
tion of the suit promissory note but simply 
denied any kuowledge of the transaction. 
It isan extraordinary story that she puts 
forward, namely, that on three different 
occasions, or-even more, according to her 
evidence, she puts her signature on 8 stamp 
affixed toa blank sheet of paper. She is a 
- young woman but it is clear from the manner 
in which she gave evidence thatsheis not 
devoid of intelligence, and it is incredible 
that’ she should have on these several 
Qecasions put her signature across a stamp 
on blank paper without making further 
enquiries especially when sheadmits that 


ghe realised that such a signature is likely 


to be one ona bond or other document, 
The learned Judge was inclined to believe 
that the let defendant's case was not true 
but he has foundit tfue, because he found 
that she had executed a sale-deed in favour 
of the 4th defendant prior to the execution 
pÊ this promissory note and was unlikely to 
execute a mortgage thereafter. In this 
appeal it will be unnecessary to -decide 


f 
ban 
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whether or not that sale to.the4th defend- . 
-ant wasa genuine transaction or was merely ` 
nominal, because we are of opinion that 
the ist defendant did enter into the mort- 
gage transaction with the plaintiff. That . 
being so,.we must agree with the learned 
Judgethat plaintiff was alsoentitled to sub- : 
rogation to the earlier mortgage. The Ist’ 

defendant, atany rate, had not been paidthe ~ 
full eonsideration for the sale-deed, for the 
4th defendant had not paid-Rs. 3,000 to the 
prior mortgagee, Rajagopal, which he had 
undertaken todo. It is also very doubt- _ 
ful whether he had paid the thousand 
rupees in cash to the Ist defendant. She waa, . 
therefore, still liable personally to Rajagopal.. 
for the debt under the mortgage. and the . 
property was also liable; consequently it ` 
cannot by said that she had no interest in 
the property. In this view, inasmuch as . 
she entered. into a transaction with the .. 
plaintiff empowering him to pay off a prior 
mortgage, andobtain title-deeds deposited 
with the mortgagee, it cannot be said that. 
the plaintiff was a mere volunteer, He had . 
made a distinet agreement with the debtor . 
to pay off the mortgage and consequently 
he would be entitled to subrogation, 86 
there is no ground for holding that heisa 
mere volunteer. 'The' case mainly relied 


. upon by the appellant Govinda Padayachi. 


v. Lokanatha Atyar (1) is very different to 

the present one. In that.case, the pafty ` 
who paid off the mortgage was perfectly .. 

well aware that the previous owner of the 
property had parted with allrights before 
entering into the agreement with him. He, 
therefore, was paying off the mortgage pure- 


ly as a volunteer and had derived no interest ` `- 


whateoeverin the property by the transac- . 
tion with a persoi=who heknew had no 
interest herself, Q7 
The plaintiff has not appealed with regard 
to the portion of his claim disallowed and . 
consequently we need not go into the ques- 
tion off whether the sale to the 4th defends - 


ant was nominal or not. As. plaintiff has 


paid off the prior mortgage he is entitled to . - 


subrogation and consequently the appeal - 
fails and is dismissed with costs. , 
. V. N., V.. : - l 
TANA, 


(1) 62 Ind. Cas; 291; 
N. 87; 29 M, L, T, 156, 


Appeal dismissed. . 
40 M. L. J, 114; (1021) M, W. 
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MADRAS HIGH COURT. 
OxIgiNaL Siok APPEsL No. 93 or 1920. 
August 2, 1027. 
Present :—Sir William Watkins Phillips, 
Kr, Officiating Chief Justice, and 
Mr. Justice Ananthakrishna Ayyar. © 
NAGARATHNAMMAL AND OTHRRS— . 
`  PLAINTIFFS—ÀPPELLANTS 
versus 
OHINNU SAH AND OTHERS—DBFENDANTS 
— RESPONDENTS. , 

Hindu Law—Inheritance—Illegitimate sons, right 
of, to succeed when collaterals | exisi—- -Ilegitimate 
daughters, right of, to maintenance. ' 

Under the Hindu Law illegitimate sons are not 
entitled to à share in the family property, when there 
are collaterals in the family. 

Krishnayyan v. Muthusami (4), Ramalinga Muppan 
v. Pavadaigoundan (3) and Gopalasama Chetti -v. 
Arunachelam Chetti (1), followed. . 

Illegitimate daughters are not entitled to mainten- 
ance from their father's family. 
Vellaiyappa Chetty v. Natarajan (5), followed. ' 

Appeal from the judgment of Mr. Justice 
Srinivasa Aiyangar, dated the 26th of July, 
1926, and passed iu the exereise of the 
Ordinary Original Oivil Jurisdiction of the 
High Court, in O.S. No. 319 of 1925 

Messre, K. Narasimha Iyer and E. 
Doraiswami Iyer, for the Appellants.. é 

Messrg, K, 8. Krishnaswami Iyengar and 
K. G. Ramaswami. Ayyangar, for the 
Respondents. i | | 

JUDGMENT.—The plaintifs have 
brought this suit to recover a share in 
the family property of themselves and 
the defendants. Plaintiffs Nos. 2 and: 3 
are the illegitimate sons of ‘the deceased 
brother of ‘the 3rd defendant; defendants 
‘Nos, land 2 are sons of the deceased 
and the 4th defendant is the son of-the 
3rd defendant. The learned trial Judge 
has held that, sitting as a Single Judge, 
he is bound by the decision in Gopalasami 
Chetti v. Arunachelam Chetti (1) and has 
beld that the illegitimate sons, plaintiffs 
Nos. 2 and 3, are not entitled to any share 
in the family property of their deceased 
father &s there are collaterals in existence, 
This point was expressly determined in 


Gopalasami Chetti v. Arunachelam Chetti (1) ` 
but it is now soughtto be argued that that - 


decision is wrong. Reliance. is placed 
chiefly on & decision of the Privy Council 
reported as Jogendro Bhupati Hurrochundra 
Mahapatra v. Nityanand Man Sing.(2). This 
case in Jogendro ` Bhupati Hurrochundra 
Mahapatra v. Nityanand Man Sing (2) 


1) 27 M. 32, : 
+ 18 O. 151; 17 I. A, 126; 5 Sar, P. O, J. 590; 9Ind. - 


Deo, (N, 8.) 101 (P, O), 
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. was considered in Ramalinga Muppan v. 
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Pavadaigoundan(3) and it was there held 
that it did not affect the law as laid down 


- iu this Presidency. Similarly in Gopalasami 


Cheiti v. Arunachelam Chetti (1j the case in 
Ramalinga Muppan v, Pavadaigoundan 
(8) more rarticulariy that portion of it 


referring to the Privy Oouncil decision, 


was considered, and it was held that an 
illegitimate sod was not. entitled to 8 
share in the family property when there 
were collaterals in the family. The learned 
Vakil for the appellants has been unable 
to refer us to any case .in which the 
correctness of Gapalaswamt ` Chetti — v, 
Arunachelam Chetti (1) has been impeach- 
ed, and that case only carries alittle furthér 
the decisions of this Court beginning 
with Krishnayyan v. Muthuswami (4). That 
current of decisions has continued for © 
the last 40 years and there appeara 
to be no case-in which .the principle 
has been questioned. With all respects 
we entirely agrée with the decision in 
Gopalasami- Chetti v. Arunachelam Cheitt 
(1) and, as nothing has been urged before 
ug to show thai it-is in any way wrong, 
we are prepared tofollowit. The appeal 
accordingly ‘fails. CAMCN" 
- A memorandum of objections has been 
filed by the respondents objecting to the 
grant of maintenance to plaintiffs.. Nos. 


.4 and 5, the illegitimate daughters- of 


Ohinnasami Sah. The question of whe 
ther they are entitled to any mainten- 
ance has not been discussed in the trial 
Court, but the ledrned Judge- has -re~ 
marked: ^ "REOS 
"As regards. them (namely plaintiffs 
Nos. 4 and 5) it is not.admitted by the 


‘defendants that they would be entitled 


io maintenance, but still, in order to avoid 


‘any further litigation or questiop,the defend- 


ants’ Counsel is willing that l should . fx 


'B reasonable rate of maintenance for then), 
‘also. ^: 


It is, therefore, now contended for the 
appellants that the decree for mainten-. 
ance in their favour is & Consent decree 
and cannot be altered, but we are ass 
sured by the respondents’ Counsel that thia 


_agreement was, as slated in the judgment, 
“in order ‘to avoid any further litigation" 
‘and that it was understood that the 


- 


- 


(3) 95 M. 519; 11 M, Lı d. 3 
(4) 7 M, 407; 8 Ind, Jur, 


ir = 


29, k : i ` 
4274 à Ind, Deci (t, 8), 


Tos 
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agreement was subject to the plaintiffs 
not appealing against the decree for 
maintenance. This is consistent with the 
language of-the judgment, and we must 
accept Counsel's submission that this is 
the correct interpretation of the learned 
Judge's order. lt has been held very 
recently im this Court in Vellaryappa 
Chetiy v. Natarajan (5) that illegitimate 
daughters are not entitled to mainten- 
ance from their fathers family. The 
provision, therefore, for their mainten- 
ance and for their marriage expenses 
must be omitted. In this respect the 
decree must be modified. ih 

The appeal is dismissed with cests. 
No order as to costs in the memorandum 
of objections. | 
SONS 

A. N. A. 


(5) 100 Ind, Cas. 655; 501,310; 52 M. L, J. 229; 25 
L, W, 493; A. L R. 1927 Mad, 286. 


A ppeal dismissed. 


ee 


MADRAS HIGH COURT. 
TeetamUNTARY ORIGINAL SIDE JURISDIOTION 
i : No. 13 or 1927, ; 
January 16, 1928. 
Present:—Mr: Justice Venkatasubba Rao. 
M. K,SOWBHAGYAMMAL AND ANOTHER 
PES —PLAINTIFTIB = 

l Versus 
KOMALANGI AMMAL By GUARDIAN 
KANDASAMI OHETIY AND ANOTHER 
| DEFENDANTS. ` 

Will--Probate—Grant of Probate, effect of—Caveat 
—Sufficient interest to support caveat, what amounts 
io—Testator dealing with objectors property, whether 
sufficient. ' i l ` 

The function of a Court of Probate is to decide 
whether the Will propounded is the last Will of the 
testator and whether the right to represent the 
estate may be conferred upon an applicant for Pro- 
bate. The Court of Probate does not profess to 
decide the disputed title to every item of property 
mentioned in the Will or the disposing power ofthe 
testator or the existence of any disposable property. 
[p. 422, col. 2.] 

In dealing with the question whether a caveator 
has the necessary interest the test is, does the grant 
displace any right to which the caveator would other- 
wise be entitled? If so,&e has such an interest, if 
not, he has not, [ibid.] i 

On an application for grant of Probate of a Will, 
& person who alleges that the testator has by the 
Will purported to dispose of such person's property 
ag if it belonged to the testator himself does not 
possess suflicient interest to support a caveat and 
ppposé the graui of Probate,“ [p. 423, col, 1.] 
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Behary Lall Sandyal v. Juggo Mohun Gossain (1): 
Abhiram Dass v. Gopal Dass (2), Sri Gobind Prasad 
v. Laljhari Kuer (3), Bal Gangadhar. Tilak v. 
Sakwarbai (4), Ochavarqn Nanabhai v. Dolatram 
Jamietram (5), Birj Nath De v. Chandra Mohan 
Banerji (0) and Rahamtullah Sahib v. Rama Raw (8), 
followed, 


Application by the plaintiffs for Probate 
ofthe Willof Mangadi Ellappa Chetti. 

Mr. Radhakrishnaiya, for the Petitioners. 

Mr. Venkataramana Rao, for the Caveator. 

JUDGMENT.—The question that has 
been raised, I regard to bea settled point— 
settled alike by weighty decisions and 
unbroken praetice of the Court. But of 
late, I have found a tendency at ihe Bar 
to rais» this point, asif it is a debatable 
one and requires serious: notice, I am 
delivering tbis considered judgment, to 
once for all state definitely what my 
view is and I am tempted to follow this 
course in this ease on account of the 
lengthy argument addressed to me. 

One Mangadi Ellappa Chetti died leav- 
ing assets valued by the petitioners at 
about 10 lakhs. Heis said to have left 
a Will snd this isan application for Pro. 
bate of that Will. The following pedigree 
serves to explain the facts of the case. - 





(- ] | 
Mangadi Ellappa Chetti, Subbaroya 
testator died July 1927, 
(left no widow.) M. S. Chengalroya 


Chetti, (tnd 


Kannappa Chetti, Caveato1). 
(died 1922), 
M, Sowbagiamma, executzix 
and lst petitioner 
| rmm à à aga Aan Aan a een 
( ae d 
Gopala Chetti, M. Komalangi, Chengalroya . 
(minor). (1st Caveator), Chetti, 
(minor.) 


The Willis propounded by Sowbagiamma 
shown in the pedigree and her brother 
Thangavelu Ohetti, these two persons 
being the executors named in the Will, 
Caveals have been filed as shown in the 
pedigree by Komalangi and Chengalroya. 
The caveat of the latter may be summarily 
dismissed ss he hes not complied with - 
the rules of the Court and has not cared 
to. sppear atthe hearing. The foimer is 
a minor andis represented in these pro- 
ceedings by her iather. The petitiorers 
take & preliminary objection, namely, that 
Komalangi does not possess such an in- 
terest as to supporta caveat. The ques~ 
tion I have to decide is, does ahe posses 
a sufficient interest and can she be heard 
ag a caveator? in 4 | 
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The interest alleged on her behalf is, 
that the testator purported to dispose of 
by the Will, her -stwidhanam jewels, as 
if they belonged to himself. Iam asked 
to go into the question of the ownership 
of these jewels and declare by my judg- 
ment, that the deceased was not the owner 
aud that his Willin regard to them is 
inoperative, Two things I regard to be 
olearly settled by authority, firstly, that 
the interest alleged is not an interest as 
would support a caveat, secondly, that a 
Probate Court does not decide questions 
of title in regard to the property disposed 
of by the Will. 

The quastion may bs 
stated, The testator 
property belonging to the objector. By 
reason of this fact, does the latter get 
an interest to oppose the grant of Pro- 
bate? One ofthe earliest cases and one 
often cited, is Behary Lall Sandyal v. Juggo 
Mohun Gossain (1). In that case, the grant 
of Probate was opposed on the ground 
that the testatrix, who was a Hindu widow, 
hed only a life-interest and that her 
-husband’s property passed by survivor- 
ship to the latter’s brother, the caveator, 
The District Judge refused the application 
for Probate, holding that the widow had 
no power to dispose of the properties 
mentioned in the Will. Garth, O. J., and 
McDonald, J., held “that upon an appli- 
oation for Probate of a Will, aslong as 
itis mada bona fide, it is not the pro- 
vince of the Court to go into questions 
of title with reference to the property of 
which the Will purports to dispose.” 

The learned Judges add that the grant 
of Probate does not confer upon the exe- 
cutor any title to property, which the 
testatrix had no right to dispose of, but 
that it only perfects the representative 
titls of the executor to the property which 
belonged to the testatrix and over which 
she hada disposing power. 

This case has been repeatedly followed 
in Oaleutta; but I shall content myself 
with referring to two more decisions of 
that Court. In Abhiram Das v. Gopal 
Das (2) the caveator objected that the 
testator never owned the property with 
which the Will dealt as the same belong- 
ed to a mutt, to which the testator and 
the caveator belonged. The learned 


(1) 4 C. 1; 2 O. L. R. 422; 1 Shome L, R. 185; 2 Ind. 
Dec. (N. 8.) 1. 
(2) 17 C.48; 8 Ind. Dec. (N. 8.) 571. 
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Judges, reversing the order of ths lower 
Oouri, held that a person disputing -the 
rigat ofa testator. to deal with property 
as his own, cannot be properly regarded . 
as having an interest in the estate of 
the deceased. Tha second case is Sri 
Gobind Prasad v. Laljhari Kuer (8). Letters 
of Administration had been granted to a 
Hindu lady and the application was for 
revoking those letters inasmuch as the 


property was joint family property which 


passed to the petitioner by survivorship, 
On the ground that ihe interest to be 
shown in an applicationfor revocation, ig 
the same asthe interest to be possessed 
by a person opposing the grant, the 
Court came to the conclusion that the 
apolicant did nos hava suffisisnt interest 
and his application was accordingly re- 
jected. | 

Now turning to Bombay, the law is very 
clearly stated in Bal Gangadhar Tilak v. 
Sakwarbai (4) That was also a case of 
revocation of a grant already made, but 
the learned Judges point out that in this 
respect the same considerations apply to 
a revocation of a grant as to a grant - 
itself. Thelaw is thus stated 7 

“We regard the grant of Probate as 
decisive only of.the genuineness of the 
Will propounded, and the right of the 
executors thereby appointed to represent 
the estate of the testator. It in no 
respect decides any question as to the 
disposing power of the testator or as to 
the existence ofany disposable property.” 
It will be sufficient to refer to one other 
case of the Bombay Higa Court, Ochava- 
ram Nanabhai v. Dolatram Jamietram (5), 
In that case, the grant was opposed on 
the ground that the property dealt with 
by the testator was joint family pro- 
perty which could not ba disposed of - 
by his Will. The trial Judga Rassel, J. 
dismissed the caveat, holding that the 
defendant had no interest aad: adding, 
that were he to decide differently he should 
doso contrary toa long series of cases. 
The case was taken in appeal and this 
view wis confirmed. Jenkins, O., J., 
obssrves that this was the view that was 
uniformly taken in Bombay, Oaleutta 
and Allahabad. Oa enquiry from the 
Testamentary Registrar, the learned Judges 
found trat this was the invariable practice 

(3) 2 Ind. Oas. 402; 14 O W. N. 118. 


(4) 96 B. 792; 4 Bom. L. R. 637, 
(5) 98 B. 644; 6 Bom. L. R. 966. 


. heir. 
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ọn tha Original Side of the Calcutta High 
Court. I regard thisas a very valuable 
. case: and I.may cite an important observa- 
tion from that judgment. < 
" “The grant in no way hurts -or pre- 
judices the caveator, for it is general in 
its terms, specifying no item of property 
&ud prejudging nothing to the detriment 
of the appellant." | 
' As regards the Allahabad High Court, 
I may referto Birj Nath De v. Chandar 
Mohan Banerji (6). In that case again, it 
was objected that the -widow had no dis- 
posing power over the property or some of 
it dealt with by the Will. Edge, O. J., 
and Blair, J., observe thatit is not the 
practice of the Courtes in India to try 
. questions of title and finally decide them 
on applications for grant of Probate or 
‘Letters of Administration. This was the 
view taken in spite of the fact, that at 
the Bar, reliance was placed. upon Tharp 
v. McDonald (7) to which the learned 
Judges also-refer in their judgment. - 
Coming to our own High Court, 
Rahamtullah: Sahib `v. Rama Rao (8) 
decided by Muthusami Ayyar and Best, 
dd.,) contains come useful -observations. 


'' The question arose, whether a creditor of 


the testator can be said to have an interest 
in the latter's estate. The answer was in 
the negative. Discussing the nature of 
the interest which a caveator must possess, 
the learned Judges say: 


“There must be a possibility of having 


Bn interest in the resultof setting aside the 
Will.” 
. A creditor of the testator, they observe, 
has ño right to contest the Will, for the 
reason thatit is indifferent to him whether 
‘he shall receive his debt from an executor 
or an administrator, (I may add) or an 
Inmy own experience, I am not 
aware ofa single case, during the last 
25 years, when any Judge, sitting on the 
Original. Side, of this Court allowed a 
question ofthis kind to be raisedin a 
testamentary proceeding. This is confirm- 
ed not only by Mr. Radhakrisnaiya who 
appears for the petitioners but by Mr. 
Venkataramana Rao himself who repre- 
sents the caveator. | 

The view [amtaking is thus supported 
by authority and uniform practice of the 


sane 19 A. 458; A. W. N. (1897) 106; 9 Ind. Dec. (N. s.) 


(7) (1878) 3 P.'D. 76; 38 L. T. 867; 27 W. R. 770. 
(8) 17 M. 373; 6 Ind. Dec. (N. a.) 259. 
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Court; furthermore, it is based on reason. - 
and sound common sense. The- function 
of the Court of. Probateis to decide whe- 
ther the Will propounded is the last Will 
of the testator and whether the right to 
represent the estate may be conferred upon - 
the applicant, The Court of Probate does 
not profess to decide the disputed title to 
every item of property mentioned in the - 
Will. Ifa testator disposes of, say, 15 
items of property and 10 different claim- 
ants appear before the Court, each claim- 
ing one of them as his own, isthe Court 
to postpone ‘its decision on the validity : 
of the Will and on the representative. 

character ofthe applicant, until it decides ` 


‘the disputed ownership of .the various 


items. By delaying the grant, sericus in- 

jury may be caused to the estate, there ` 
being noné during this -interval to re- 
present it. . Then, again, innumerable per- 


sons, each with his grievance, may come _ . 


to oppose the grant, from one who claims 
& property worth some lakhs, downto one 


who sets up title to a property worth a | ` 


paltry sum. It is certainly not to be 
expected that the application is to be - 
decided in the presence of each one of 
these claimants. If, then, the scope of testa- | 
mentary proceedings is correctly under- 

stood, no difficulty can arise. Can the 


-executor to whom Probate is granted, on 


the strength of that Probate, recover 
property which is not the testator's? 


Does'the Probate confer on the executor ~. 


right to property to which he is other- 
wise not entitled? Ifit is remembered 
that these questions ought to be answered 
in the negative, it does not in the least 
matter, whatthe properties are, which the 
testator professes to treat as his own and 
to dispose of by his Will. The remarks I 
have madeapply equally to applications. - 
for Letters of Administration. In dealing 
with the question—Has the caveator the 
necessary interest?—the test is, does the 
grant displace any right to . which the 
cavéator would otherwise be entitled? If 
so, he has such an interest, if not, he has : 
not. An heir on intestacy has an interest 
in impeaching the Will; for, but for the Will, 
he would succeed to the property. A legatee 
under a previous Will has a similar interest; 
for, he is interested in establishing the 


. validity of that Willand impeaching the 


validity of the.later Will which de- 
prives him ofthe benefit. A reversionary 
heir under the Hindu Law has such an 
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interest; for,normally; a widow has only 
a limited estate and the reversioner is 


interested in impeaghing a Will, which. 


professes to enlarge that interest, ^or, 


again, which purports to confer upon her' 


a right to make an adoption. [See 
Brindaban Chunder Shaha v. Sureshwar 
Saha (9).] But in every case it must be shown 
that the caveator, but for the Will, would 


be entitled toa right, of which that Will 


deprives him. 


I hava said there has been of latea tend- 


ency at the Bar, to treattherule Ihave stated 


as open to question, and-support is sought . 


in certain observations of a Bench of 
this Court in arecent case, Jammi Hanu- 
mantha Rao v. Aratha Latchamma (10) but 
Iam sure I shall not be wrong if I 


assert (and Ido so with some confidence) 


that the learned Judges could not have 
intended by their dicta to cast a doubton a 


long settled practice sanctionedina series 


of judgments of great authority. 

In this case, I have come to the con- 
. elusionthat the caveator, is not -possessed 
.of an interest entitling him to opposa the 
grant and [ dismiss hia caveat with costs 
which I fix at Rs. 300. 

It came to my notice that citation did 


testator, Gopala: and Chengalroya, They 


are certainly persons interested in the- 


estate and I, therefore, directed ‘citation 
to issu to’ them. As their mother hap- 
pens to be oneof the petitioners, a Court 
guardian has been appointed and the 


latter has filed a written statement, I - 


shall now proceed to hear the application on 
its merits. ; ; 
Mr. Venkataramana Rao now says .that 
his client, the caveator, has another kind 
ofinterest. According to him, if there is a 
bare possibility of a person having an inter- 
est, that person is entitled to file a caveat. It 
is needless iu this case to enquire whether 
this proposition is sound or not; thecavea- 
tor is the wife of Gopala  Ohetti, the 
minor grandson ofthe testator, and what- 
ever interest ¿hə may or may not have, 
‘she cannot be permitted to oppose the 
grant, when we find that, as a matter of 
fact, her husband and - her brother-in-law, 
who alone would be entitled to succeed on 
intestacy, are before the Oourt and are 


(9) 3 Ind. Cas. 178; 10 O. L. J. 263, 


(10) 98 Ind. Oas. 259; 49 M. 980; 24 L. W. 502; . 


(1926) M. W. N. 785; 51 M. L, J. 583; A. IR. 1926 
Mad, 1193, | Ss T INN 
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taking necessary steps., The contention is 
kakak A and I direct the plaintiffs to 
examine their witnesses. © =: . — 
Y: "xs |. 7 * Order accordingly. 
Ai N, A. * r s mew 4 


” 


MADRAS HIGE COURT, 

ORDINARY ORIGINAL CIVIL JURISDIOTION 

Suir No. 42 or 1927, 

October 4, 1927.. 
Present:—Mr. Justica Venkatasubba Rao, 
A, KRISHNASWAMI AYYAHR- PLAINTIFE 

: - Versus 
THATHA RAGHAVIAH CHETTY AND 
ANOTHE&G—DEFENDANTS. 

Madras High Court (Original Side) Rules, r. 5 (a)— 
Third party procedure—Suit on morigage—Mortgagor 
defendant claiming indemnity against another de~ 
fendant— Procedure, applicability of—Trustee and 
cestui quetrust —OCestui que trust, right of, to indemnity 
against trustee—Third party. application, principles 
relating to. A 

The third party procedure is applieable only to 
claims to indemnity and not to claims to damages. [p. 


24, col. 2. i 
i Hirming am & District Land Co. v; L. & N. W. Ry. 


not issue to the minor grandsons of the ‘ (1), followed. 


“ The right to indemnity may arise in several ways, 
by contract express or implied, or where the position 
of the parties is such that either in law or in equity 
there is an obligation on the one party to indemnify 
the other, or if there is a state of circumstances to 
which the law attaches a legal or equitable duty to 
indemnify or where a right to indemnity Is given by 
Statute. [ibid.] | 
A right to indemnity exists on the part of & 
trustee against his cestuique trust and likewise on 
the part of the cestui que trust, against his trustee. [p. 
495, cols. 1 & 2.) | ; 
Eastern Shipping Co.v. Quah Beng.Kee (3), fol- 
weer for the issue of a third party 
notice should bå made promptly and asa rule 
before the defencs is delivered, so that the notice 
may be served within the time limited for delivering 
the defence, but in special cases -the delay.may be 
excused. [p. 426, col. 1.] l ase 
If the third party proceedings will prejudice, 
embarrass or delay the plaintiff, or where the whole 
dispute between the defendant and the third party 
cannot be disposed of in the action itself, the Court 
may refuse to give directions, but the mere fact that 
the'case presents some difficulty is not a reason for 
refusing directions. [p. 427, col l] | l 
On such an application, the question .to bs asked 
is, whether on the facts alleged, a right to indem- 
nity exists. If the right is made out, the applicant 
has a prima facie claim and the Court should not 
inquire closely into the merits of that claim. [p. 427, 
col, 2, ; | A 
ET under O. V-A. ofthe Original 


Side Rules by the lst defendant that a 
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decree may be passed in his favour against 
the 2nd defendant, i DOE 
ios M. Subbaraya Ayyar, for the Plaint- 


Messrs. V. Radhakrishnayya, R. Tiru- 
malai Thathachariar, P. Venkataramana 
Rao and A. Suryanarayaniqh, tor the De- 
. fendants. i l 

JUDGMENT.—This application is 
made under O. V-A of the Original Side 
Rules. These provisions relate to what. is 
known as "third party procedure" and were 
. framed only recently and I understand: 
that this is the firs& application made in 
this Court under this order, E 

The plaintiff's action is one to enforce a 
mortgage created by-the first defendant and 
the latter claims indemnity as against the 
second defendant, Tae facts which accord- 
ing. to the first defendant give rise to his 
claim are these: The second defendant is 
the elder brother of the first and they had 
a sister by name Sitamma. She wanted 
to help the first defendant who was in diffi- 
culties and with that object entrusted the 
second defendant with a sum of Rs. 50,000 
directing him to redeem the suit house 
which was the ancéstral house of the first 
defendant and'thus free it from the suit 
mortgage to which if was subject and hand 
it over tothe first defendant. The latter 
who is the applicant asks that the question 


raised should be determined in this aetion 


under these rules and that a decree should 
be passed in his favour against the second 
defendant, ` l 
- On the facts alleged by. the applicant 
there can be no doubt that the transaction 
amounts to a trust. This word is thus 
defined ins, 3 of the Indian Trusts Act: 
“A ‘trust’ is an obligation annexed to 
the ownership of property, and arising out 
of a confidence reposed in and accepted by 
the owner, or declared and accepted by him, 
for the benefit of another, or of another and 
the owner." 
Sitamma is the author of the trust, the 

second defendant is the trustee, the first 
defendant is the beneficiary, the sum of 
Rs. 50,000 is the trust money and the 
beneficial interest of the first defendant 
is his:right against the second defendant as 
owner of the trust property. It seems to 
-me that all the ingredients necessary to 
constitute a trust are present in this case 
but the moré important’ question to decide 
. is,is the claim ofthe first defendant against 
the second a claim-to damages.or a claim: to 
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indemnity ? It is wellsettled that the third’. -` 


party procedure is applicable only to 
claims to indemnity and not toclaims to ` 
damages. See Birmingham & District - 
Land Co. v. L. & N. W. Ry. (1). Is then a 
cestui que trust entitled to indémnity as 
against his trustee? 'The English cases 
establish that & right to indemnity may 
arise in several ways. - j - 

(a) First, it may be created by express 
contract, toat is, if it is given in terms 
by the contract itself between the two 

arties, | | 

fb) Secondly, it may arise by implied con- 
tract, that is, if the true inference to be. 
drawn from the facts is, that the parties 
intended such indemnity even if they did 
not express themselves to that effect. As 
en instance, if A requests B to do a thing 
for him and B by reason of doing that act 
is subject to some liability, then, from AS 
request to do the act; the law implies-a con- 
tract by him toindemnify B for the loss. 

Now in the case of contracts, right to 
indemnity must bé carefully distinguished 
from right to damages. A right to indem- 
nity is given by the original contract, where- 
as aright to damages arises in consequence 
These two 
rights are confounded and ‘one reason for 
the confusion is, that when a-contract is 
broken, indemnity is often found to coincide 
with the measure of damages. In those 
cases, whether the right is called right to 
indemnity or right to damages, practically 
the same result follows, and it is forgotten 
that these two words express two funda- 
mentally different legal ideas. 

(c) The position of the parties is such 
that either in law or in equity there is an 
obligation on the one party to indemnify 
the other. | $ 

(d) If there isa state of circumstances | 
to which the law attaches a legal or equit- 
able duty-to indemnify. | 

[Oases (c) and (d) are generally treated as 
falling under ‘implied contract.’ | 

(e) A right to indemnity may be given by 
Statute. These are some of the cases—the 
enumeration may not be exhaustive —where 
a right to indemnity arises. | 

We are now concerned with cl. (c), that’ 
is, where the Court comes to the conclusion 
from the position of the parties that either' 
in law or in equity there is an obligation 
cast upon the one party to indemnify. the 


(1) (1887) 34 Oh. D. 261; 56 L.J. Oh. 956 55 L, T. 


699; 35 W. R 173 
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other. 'l'othis class belongs tha case of 
trustee and cestui que trust. From the 
position the parties Occupy, a trustee has & 
right tobe indemnified by the cestu que trust 
against liabilities which he has incurred. 
“It is settled,” say their Lordships of the 
Privy Council in Hardoon v. Belilios (2) 
‘that, speaking ganerally, absolute bene- 
ficial owners of propsriy must in equity 
bear the 
ship and not throw such burdens on 
their trustees.” Taha reason is stated 
in these words: “The plainest princi- 
ples of justice require that the cestui 
que trust who gets all the beneft of the 
property should bear its burden unless he 
can show some good reason why his trustee 
should bear them himself. The obligation 
is equitable and not legal.” Page 123*. 
The right to indemnity thus exists on the 


part of a trustee as against his cestui que: 


trust. Does the converseright exist ? that isto 
say, has a cestui que trust a right to indemn- 
ity as against his trustee ? That is the ques- 
tion I have to decide. 

That such a right exists has been decided 
by the Judicial Committee of the Privy 
Council in Eastern Shipping Co.v. Quah Beng 
Kee(3). After enumerating the cases where 
' & right to indemnity exists which have 
been very fully dealt with in Birmingham 
& District-Land Co. v. L. & N. W. Ey. (1) 
and which have been referred to by me 
above, their Lordships observe thus: 

“The question of indemnity commonly 
Brises in the case in which a trustee claims 
to be indemnified by his cestui que trust. 
This class of cases was particularly discussed 
by Lord Lindley in Hardoon v, Belil4os (2). 
The present cass is the converse.” 

The facts of thatcase were these: The 
owners of a wharf granted a Shipping Oom- 
pany a right to berth their ships at that 
wharf subject to certain liability for damage 
caused. The defendant, the Managing 
Direstor of that Company, gave instructions 
without the Company's authority that a ship 
which he himself had chartered for his own 
benefit should berth at the wharf. Owing 
to the unskilful way in whieh the ship was 
unloaded the wharf collapsed. Tae owners 
ofthe wharf sued the Shipping Company 
for damages and the latter served a third 
party notice upon the Managing Director 

(2) (1901) A. ©. 118 at p. 124; 70L J. P. O. 9; 49 

R. 209; 83 L. T. 573; 17 T. L. R. 126. 


(3) (1924) A O. 177; 93 L. J. P. C. 72; 130 L. T. 462; 
40 T. L. R. 109. 


"*Page of (1901) A. C.—[Zd.] 


_ 


KRISHNASWAMY AYYAR U. RAGHAVIAH OBETTY, 


burd2ns ineidental to its owner-. 


425 


and elaimed that he should indemnify them 
against any damages for which they should 
be held liable. The .question that aroso 
was whether the Shipping Company had 
against their Director a right of indemnity, 
Their Lordships thus proceed: : 

“Beng Kee (the Managing Director) -has 
bean found to stand in fiduciary relation to 
the Eastern Shipping Company, and the 
latter claim indemnity from him in respect 
of liability imposed upon them by his abuse 
of powers in the exercise of which he owed 
them a duty and was responsible as a trusteo 
of those powers. He was not a trustee in the 
fullsense of that word, No property was 
vested in him. But he was a trustee of 
his powers in the sense that they were vest- 
ed in him in such manner that he stood in 
a fiduciary relation to the Oompany in 
respect of his exercise of those powers,” 

The passage which I find most helpful 
is the following: 

“The nearest simile that was put in 
argument was that of a trustee in the 
fullest sense of the word who abuses his 
powers; say, the trustee of real estate with 
power to mortgage who mortgages for 
his own benefit and in breach of his duty 
as trustee andj puts the mortgage money 
into his own pocket. In such a case an action 
would liein the Ohaneery Division for a 
declaration that the defendant was guilty 
of breach of trust and was liable to in- 
demnify the cestu? que trust against the 
mortgage, and for an order that he do 
redeem the mortgaged property and in- 
demnify the cestur que trust against the 
mortgage debt." 

The facts of the present case seem to 
closely resemble the facts of the case put. 
The trustee in the latter case wrongfully 
mortgages the beneficiary’s property and 
applies the money to his own use. In the 
present ease the trustee wrongfully ap- 
propriates the trust money and fails to 
utilise it in redeeming the beneficiary's 
property. If in one ease the cestui que 
irust has & right to be indemnifled, it 
seems to me that in the other case he has 
equally that right—I, therefore, decide 
this pointin favour of the applicant, 

I have now dealt with the main question 
raised, but there are some subsidiary 
points which have been argued and I shall 
now proceed to deal with them. 

It is contended forthe second defend- 
ant that the application has been mads 
tod late and that the delay is fatal to it. 
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Under the English rules, it may be taken 
as settled that the applieation cannot ba 
made until after the defendant has entered 
an appearance in the aotion. It should 
further be made promptly and as a rule 
before the defence is delivered,. so that 
the notice may be served within the time 
limited for delivering the defence. (See 
The Yearly Practice of the Supreme Court 


.. for 1927, Vol. I, page 230). Rule 1 of O. V-A 


of the Original Side Rules, in effect re- 
produces this provision in, regard to the 
gervioe of the notice. The second defend- 
 &ht contends that this provision has been 
infringed. For dealing with this point, 
it may be useful to glance at the rules. 
They provide that where a defendant 
claims to be entitled to contribution or 
indemnity over against any person not a 
party to the suit, he may by leave of the 
Court or Judge issue a notice (called: the 
third party notice) to that effect sealed 
‘with theseal of the Court. Such notice 
shall generally be served within the 
time limited for delivering the de- 
fence. This is: the procedure ‘to be 
‘adopted when the party against whom 
relief is. claimed by the defendant is not 
& party to the suit. But where the defend- 
ant claims relief against any other defend- 
ant already on the record, the rule applic- 
eble is r. 8 of O. V-A In this case the 
game procedure is to be adopted as if 
the last mentioned defendant were a third 
party with the exception thatno leave of 
the Court is required for service of the 
notice. Towse v. Loveridge (4): Bearing 
- these rules in mind, let us see what has 
‘happened in the present case, The plaintwas 
filed on the 20th January, 1927, the first de- 
fendant filed his written statement on the 
26th February, 1927, and the second defend- 
ant filed his statement on the 19th April 
1927, on which date fhe present rules came 
into force. Theapplication for the issue 
of the third party notice could, of course 
not be made before the 19th of April as 
such procedure was unknown on the 
Original Side before that date. The time 
for filing the written statement of the 
first defendant had expired on the 26th 
of February. Under the rules, strictly, 
the third party noticé ought to have been 
served before that date. Butin this case, 
that course was impossible, as this pro- 
cedure did not then obtain on the Origi- 


` (4) (1884) 25 Oh. D. 76; 53 L. J. Oh. 499; | 
aw. R. 151. 9; 49 L. T, 460; 


.iendant's written statement. 


deciding this 
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nal Side. The Court closed for the long . 
vacation on the 7th of May and re-opened 
on the 18:h of July, The case was posted 
before me for the settlement of issues on . 
the 19th. Onthat day, on behalf of the. ~ 
first defendant it was said that he intend- `: 
ed to claim under the third party pro» 
cedure, indemnity from the second, on the.. 
allegations already made in the first de- 
The latter 
had no defence to the plaintiff's action and 
I passed a decree on the 19th in favour of 
the plaintiff against the first defend- 
ant, The second defendant's Vakil then 
raised the contention that the question | 
between the defendants inter se could not. 


be gone into in this action and that thia. - 


must be tried as.a preliminary point. I : 
accordingly made an order on the sama 
date adjourning the case a fortnight for 
question. Generally, no: 
doubt, the third party notice must be - 
served within the time I have mentioned, 
but r. 1 shows that in special cases the 
delay may be excused, for according tQ 
that rule the notice shall be served within 
the time mentioned “unless otherwise | 
ordered by the Master or Registrar," This. 
is avery fitcase for an order being made 
excusing the delay. Within a few days. 
of the rules coming into force, the Court 
was closed and the application was’ made 
on the nextday afterthe re-opening. Both.. 
the English rules and our rules give a 
discretion to the Judge to extend the’ 
time and in this case I am prepared to 
exercise the diseretion in favour of-the 
applicant. Such delay, as there has been, 
is excusable as the rules were new and 
it took some time for the parties to . 
become aware ofthem. ` 

To make my statement of facts com- 
plete, I must advert to one circumstance,’ ` 
The suit as originally filed was against 
the first defendant alone. He applied on 
the 21st February, 1927, that the present 
second defendant should be brought on the 
record asa party and the Registrar made 
an order on the 22nd directing the second 
defendant to be impleaded and he was 
accordingly brought on the record. It 
willbe seen’ that atthat time there were 
no rules relating to the third party pro-. 
cedure. The first defendant's application 
was supported by-an affidavit in which he 
set forth his claim to indemnity as against 
the second defendant. But on * those 
allegations he suggested that the decree 


1071. ©. 1928 


in favour of the plaintiff should be passed 
both against himself and the sscond de- 
fendant. It was in this manner that 
the second defendant came on the 
record. These facts are entirely irrelevant 
for determining the questions that have 
been raised but I have set them out in 
order to remove any confusion that may 
arise on account of the somewhat peculiar 
facts of this case. 

It is next urged by the second defend- 
ant thatin the exercise of my discretion 
I must dismies him from being a third 
party to the action. It is undoubtedly 
true that the Judge has a discretion 
whether he will give directions or not: 
per Lord Esher in Baxter v. France (5). 
The very object of the third party pro- 
eedure is to prevent multiplicity of actions. 
Some good reason must, therefore, beshown 
for the course which -I am asked to adopt. 
If the third party proceedings will pre- 
judice, embarrass or delay the plaintif, 
the Court may refuse to give directions. 
As neither of the defendants had any 
objection .to a decres being passed’ in 
favour ofthe plaintiff on the suit mort- 
gage, such a decree was already passed 
and the ground, therefore, that the plaintiff 
will be prejudiced or embarrassed does 
not exist. The Court may refuse to adopt 
this procedure for another reason, namely 
that the whole dispute between the 
defendant and the third party cannot tbe 
disposed of in the action itself. For in- 
stance, if the claim of the defendant against 
the third party is in part a claim toin- 
demnity within the meaning of the third 
party procedure andin part to damages, 
this procedure will not. cover the latter 
claim andit would remain, therefore, to 
betried between the defendant and the third 
party in another action. In such a case the 
Court holds that the third party proce- 
dureis inapplicable [Baxter v. France (5) 
already eited.] Then the question remains, is 
the mere fact that the case presents some 
difficulty, a reason for refusing directions, 
as has been urged for the second defend- 
ani? The decision of the Privy Council 
in Eastern Shipping Co. v. Quah Beng Kee 
(3) (to which I have already referred) shows 
. clearly that the Court will not refuse to 
apply the procedure merely because the 
case raises a question of some difficulty. 
The trial Judge there held that the right 


(b) (1895) 1 Q. B. 591 at p. 593; 64 L. J. Q. B. 337; 14 
A, 285; 72 L, T. 183; 43 W, R, 341, 
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claimed against the third party was only a 
right to damages and not to indemnity and 
that, therefore, the procedure was not 
applicable. The Appellate Court affirmed 
this judgment. The Privy Council taking 
& different view held that the right waa 
& right to indemnity and applied the 
third party procedure. Can there be & 
clearer case than this to show that the 
mere fact that some doubtful question 
arises ig not a reason to refuse to apply 
these rules? Baxter v. France (5) does not 
decide differently. In that case the Court 
refused to apply the procedure for various 
reasons, one reason being that the ques- 
tion raised was complicated and difficult. 
The diseretion having been exercised by 
the Court of first instance, the Court of 
Appeal refused to interfere. Apart from 
this consideration, I do not find that the 
question raised in the present case is so 
difficult or complicated that I must decline 
to adopt the procedure. In my opinion, 
the point is,asI have shown, covered by 
clear authority. 

It is next urged that the first defend- 
ant hasnot made out a prima facie case 
and that on that ground his application 
fails. The question is, whatis meant by 
a prima facie case. In;Carshore v. North 
Eastern Ry. (6) Ootton, L. J., observes: 

«If it could be shown that their claim, 
if substantiated, was not one for in- 
demnity, but for something else, it would 
have been different; but this is a claim 
forindemnity within the meaning of the 
rule.” | 

Fry,L.J., makes an observation to the 
same effect, The question to be asked ia, 
on the facts alleged, does a right toin- 
demnity exist? Ifthis right is made out, 
the applicant has a prima facie claim and 
the Court wil not enquire closely into 
the merits of that claim. Bacon, V. O., 
thus puts it tersely in the following 
passage’ 

“There is no doubt that the defendants 
were clearly right in taking out this 
summons; and to go into the nature of 
the indemnity would be a most idle and 
absurd thing for me to do. The rule 
is sufficient; the rule is plain; it is a 
case where an indefnnity has been given." 
[Edison Electric Light Co. v. Holland (7). ] 


(6) (1885) 29 Ch, D. 344; 54 L. J. Oh.760; 52 L.T, 
239. 33 W. R.490. 

(T) (1887) 33 Ch. D. 497; 56 D. J. Oh. 124; 55 D. T. 
587; 35 W. R. 178. 
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“The Court might come to a -different 
conclusion ifthe claim is entirely frivo- 
lous. [Carshore v. North Eastern Ry. (6).] 

In the result, I amof the opinion that 
no valid ground has been shown for my 
refusing to give directions. 

There remains one further question to 
be dealt with. For the second defend- 
- ant it is urged that there have -been 
some ‘irregularities in' the procedure 
adopted and that, therefore, the application 
should be dismissed. I think this argu- 
ment is scarcely tengble. Whenindemnity 
is ‘claimed against a defendant who is 


Blready a party to the suit, I have pointed 


out that no leave of the Court is necessary 
to serve the notice, In this cage, on the 
19th of April, the first defendant gave. 
notice to the second defendant sin Court 
that fhe intanded -to apply under the 
rules relating to the third party procedure. 
As a matter of a fact, such an application 
was then and:there made in Court and in 
thepresence of thesecond defendant, but the 
Bar not having become familiar with these 
rules, a written notice was not then 
 gerved on him although this defect was 
later remedied. Is the absenca of the 
written ‘notice fatal to the application? 
I: hold, in the circumstances, that it is 


not. 2. = 
Ifthe defendant desires the third party 


proceedings to continue, he must take. 


"out & summons for directions as to the 
further proceedings. On the hearing of 
this summons, the third party or the de- 
fendant already on the record as the case 
may be, may.object that the case is not 


` one in which the third party procedure - 


is applieable. The second irregularity 
complained of occurred in the taking out 
of the summons for directions; On the 
day the case was taken up for. hearin 

the second defendant's objections, there 
was not before me a formal summons for 


directions. Butit is obvious that every 


one came to the Oourt for arguing this 
very question, for, according to-the order 
of the 19th July, that was the question 
that was to be argued and decided, The 
second defendant was not prejudiced for 
he not only knew that this question was 
reserved by that ordet, but he actually 
came to Court to argue that very queg. 
tion, To cure the defect, a formal Judge's 
summons has since been filed and, in the 
circumstances, I must disallow the objec- 


, Won. ^ 


PRESIDENT, DISTRICT BOARD -¥, ISMAIL SAHTB, - 


. 107 1. C. 1028 
“The second defendant shall’ file bis 
written statement on ‘or before the 18th,, > 
Post the case forissyeson the 1l¥Yth, i .. - 
V. N. V. Order accordingly. - 
A, M.A. ; P 


MADRAS HIGH COURT. 
OntMiInaL, Revision Cass Nos. 202 AND 
NS . 208 or 1927. QNT 

(ORIMINAL Ravision PETITIONS NOS, 181 .. 
AND 182 or 1927). 
October 10, 1927. ` 
- Present:—Mr. Justice Devadoss. 
Tum PRESIDENT DISTRICT BOARD, 
| ANANTAPUR—PETITIONER 
' VETSUS . ' i 
ISMAIL SAHIB AND ANOTHER— RESPONDENTS; 
Madras Local Boards Act (XIV of 1920), s. 166— 
Motor vehicle—Plying car for hire along public road 
without license—Offence—Liability ‘of. owner and 
driver. i 
Where a motor vehicle is plied for hirein a publià 
road without & license in contravention of the pro- 


visions of s. 166 of the Madras Local Boards Act, ` 
the owner of the car as well as the driver are liable . 


to be convicted. [p. 429, col. 1.] | ; 

The responsibility of a driver who plies a car 
knowingly without a license is not taken away 
by the mere fact that the master is also liable, 
[ibid.] ~ 

Sivarama 
lowed. | 
` In re Velayudha Mudal: (1), -distinguished. 

Petitions under ss. 433 and 439 of the 
Code of Criminal Procedure, 1898, and s. 167 
of the Government of India Act, praying 
the High Oourt to revise the judgment of. 
the Court of the Sub-Divisional Magistrate, 
Gooty, in O. A. No. 40 of 1926 (C. C. No. 142 
of 19826 on the file of the Court cf the 
Stationary Sub-Magistrate, Gooty) and 
petition to revise the judgment in the said 
O. O. No. 142 of 1926. 

Messrs. K. P. Ramakrishna Aiyar and 
C. R. Lakshmikantha Mudaliar, for the 
Petitioner. 

Mr. V. Balarama Aiyar,for the Respond 
ent, 

ORDER.—In these petitions the Dis- 
trict Board of Anantapur is the petitioner. . 
These arise out of a prosecution instituted . 
by the District Board against the driver 
and the owner of & bus for infringing the 
notification issued by the President District 
Board on 1lth June; 1926. The Second Olass 


Mudaliar v. Muthunnaiengar (2), fol- 
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Magistrate who tried the case acquitted the 
owner of the bus and convicted the driver 
under 88. 166 and 207 of the Local Boards 
Act. : 

The Appellate Court set aside the con- 
viction of the driver. The District Board 
has preferred :these revision petitions 
againsttheorder of the Appellate Magistrate 
and also against the order of the Second 
Class Magistrate. The contention for the 
driver is that it is the owner of the bus that 
is liable if at all under ss, 166 and 207 and 
not the driver who is only a servant. 
Reliance is placed on In re Velayudha 
: Mudali (1). That ease has .no- application 
to the present, In order to see whether the 
driver of a vehicle comes within the pro- 
visions of the section we have to look at the 
section itself. The first portion of s. 166 is 
in these terms:— l 

“No person shall, on any public road in a 
District, ply any motor vehicle for hire, cr 
use any such vehicle for carrying passen- 
gers or goods ab separate fares or rates on 
such road, except on a license obtained 
from the President of the District Board,” 


This covers the cess of a person who plies 
any motor vehicle for hire or uses any 
vehicle for conveying passengers. It can- 
not be said that the driver of a car does 
not ply the car for hire when, as a matter 
of fact, he collects the fares from passen- 
gers. Though the owner may be liable for 
allowing the car to be taken along the 
yoad prohibited by the District Board yet 
the responsibility of the driver who takes 
& car knowing that there is such a prohibi- 
tionis not taken away by the mere fact 
that the master also is liable. The con- 
tention that the servant is merely obeying 
the orders of his master is no ground for 
relieving him of bis liability when clearly 
the section covers the case of a person 
plying for hire whether itis his own car or 
not. Thereis no warrant for saying that 
the driver who drives a vehicle know- 


ing perfectly well that he should not go. 


along a particular road does not contravene 
the provisions of s. 106. I am clearly of 
opinion: that the case of the driver is cover- 
ed by s, 166;.1; therefore, ‘set aside the 
Appellate Magistrate's order and direct 
him to restore the case to file and - dispose 
of it according to law. In considering the 
sentence tobe awarded to the driver he may, 


7 1)762 Ind. Cas, 183; 43 M. 438; 11 L, W, 413; 39 M, 
l^ Jj, 85; 27 M, L, T, All; 22; Qr, L, J, 487 > , 
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of course, take into consideration the fact 
tab the master also is liable. But this is 
a metter entirely within the discretion of 
the Magistrate and it, is unnecessary for 
me to say anything more about it. 

As regards the owner of the vehicle he is 
clearly guilty unders. 163. This point is 
covered by a distinct ruling of my brother 
Wallace reported as Sivarama Mudaliar v. 
Muthunnaiengar (2) and it is unnecessary 
for me to repeat the observations of the 
learned Judge. Iset aside the acquittal 
order of the owner of the vehicle and 
direct the Second Class Magistrate to take 
the case on his file and dispose of it accord- 
ing to law. 

V. N. V. 

A. N. A. 

(2) 102 Ind. Cas 502; 26 L W. 13; 52 M. L.J. 661: 
38 M. L. T. 390; A. I. R. 1927 Mad, 612; 28 Or. L. J 


555 8 A.J, Cr. R. 215; 50 M. 913; (1927) M, W. N 
£u. 


Acquittal set aside, 


MADRAS HIQGE COURT., 
LETTERS PATENT APPEL No, 254 or 1925, 
April 19, 1927. 

Present :—Mr. Justice Ramesam and - 

Mr. Justice Odgers. 

SANKUNNI PANNIKAR —PLAINTIFF— : 

- APPELLANT , 
l versus ` E 
. RAMA PANNIKAR AND OTHERS— 
DEFENDANT3— RESPONDENTS. 

Malabar Law—Ezxtinct tavazhi—Inheritance. 

Under Malabar Law a tavazhi which has separated 
last and which is also the nearest in point of pro- . 
pinquity to the last member of an extinct tavazhi is 
entitled to succeed to that tavazhi in preference tog 
tavazhi whose only claim is its original connection 
with the same tarwad, [p.430, col 2.] 


Letters Patent Appeal againstthe judgment 
of Mr. Justice Phillips, in S. A. No, 1494 of 
1922, dated the 9th April, 1925, preferred tothe 
High Court against the decresof the Court’ 
of the Subordinate Judge, South Malabar 
at Calieut,in A. S. Nos. 294 and 295 of 
1919, preferred against that of the Court of 
the District Munsif, Manjeri, in O. 8, No. 172 


of 1916. 


FACTS.—The plaintiff alleged that-his 
leunnath tarwad . was divided into four tava- 
zhis, hia own tavazhi, the tavazhis of the 
defendants Nos. 4 and 5 and one chathakot 
tacazhi, that chathakot tavazht became exs 
tinct on the death of its lass member, 
that the plaintifis tavazhi with the tavaghig 
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of defendants Nos. 
fore, entitled to its property. ‘Tne 4th 
defendant contended that the  chathakot 


_tavazhi was not a separate tavazhi as al- 
leged by the plaintiff but was a branch of 


4 and 5 was, there. 


his Parappathodi tavazhi. The Appellate: 


Court held that the kunnath tavazhi was 
Split into four tavazhis one of which was 
chathakot, which was. divided off from the 
defendant’s Parappathodi tavazhi at a time 
subsequent to the separation of that tavazhi 
from the main kunnath -tavazhi. 


A. second appeal was preferred against. 


that decree and his Lordship Mr. Justice 
Phillips accepted the above finding of 
fact. On the question of law, his Lord- 
ship held as follows :— | 
"Accepting this evidence we have to 
consider whether thedecreeis right. The 
question of inheritance to the property of 
an extinct tavazht or tarwad has never 
been definitely decided in this Court, but 
there have been “several pronouncements, 
mostly obiter, onthe question., We have 
the. dictum of Sundara lyer; J., ‘in 
Krishnan Nair v. Damodaram Nair (1) 
which is quoted in the Appellate Court's 
judgment to the effect thatin the case of 
extinction of a marumakkathayam tarwad, 
the last member's nearest heirs are entitled 
to -succeed tothe property. This is not 
opposed to. the-dictums of Holloway, J., 
in Korapen Nayar v. Chenen Nayar (2) 
which says ''on the extinction ofa parti- 
cular house, it goes over to the other houses 
traditionally connected, but long severed in 
point of rights of property. That does 
not definitely state that it shall be only 


the nearest heir, but it is not opposed to 


such a contention. Again it has becn held in 


Travancore [Lakshmi Narayani v. Eachotty ` 


Mathani .(3)) that the property of the 
last surviving member of a tarwad would 
lapse jointly to the tarwads having com: 
munity of pollution, that is to the koottukars 
or dayadies, the nearer, however, exclud- 
ing the more remote and the nearness 
. being determined not by the degree: of 
propinquity alone, .but also by the fact 
that they remained united in interest with 
the tarwad longer than the others who 
divided off at an earlier period, 

“Another dictum quoted is that of Madha- 
van Nair, J., in Gopale Nair v. Raghavan 


(1) 17 Ind, Oas. 769; 38 M, 48; 13 M, L, T. 166; 24 M, 


'"(3)6M.H.O.R. 411, - 
$- (8) 17 Travancore L, R, 69, 


e 
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Nair (4). He doesnot agree with the dictum 
of Sundara Iyer, J., but he agrees with & 
portion of the decision ofthe Travancore 
Court. His opinion, which I take to be ~ 


his personal opinion, is that the property ` 


goes to the branch which has lastseparat- 
ed from the extinct tarwad. . Whichever 
view is taken in the present case, the 
lower Appellate Court's decree is correct, 
It 4th defendant's tavazhi is the last sepa- . 
rated tavazht, it is entitled. 
tion of propiuquity is considered the 4th 
defendant's £avazhi is again the heir; 
similarly also if it is held that Lakshmi 
Ammal’s heir would succeed.- | i 

In any view, therefore, the . decree 18 : 
right and itis unnecessary to decide which | 
of these conflicting . views. both in this 
Court and Travancore is correct. "E 

The second appeal ia dismissed with ~~ 
costs." | i 


peal was filed. - - ; 
Messrs. T. R. Ramachandra Iyer and . 
Kuttikrishna Menon, for the Appellant, E 
Mr, C. V. Anantakrishna Iyer, for the- 
R=spondent, E 
JUOGIAENT,—The 4th defendant in 
his written statement pleaded that chatha-: 
kot wasa branch of Parappathodi and also 
pleaded that chathakot was never divided 
from Parappathodi. -The first issue dealt 
with this plea of the 4th defendant and the 
second part of the issue raised the point - 
whether chathakot was a-portion of Parappa- 
thodi. It is true that in the issueit meant 
undivided portion as shown by the contract 
to the formex:'part of the issue.. Still it: 
raised the 
appathodi. i ^ d 
The Subordinate Judge found in para, 9 
that all the four tarwads including chatha~ : 
kot are separate but he gave no date ‘forthe ` 
separation of chathakot. Theearliest of the 
documents he refers to is dated 1894 Ex. 
In the next: para; 4 he took up the ` 
question whether chathakot is nearer than - 
the others and finds that it is an off-shoot of 
Parappathodi. We do not think thereis any 
surprise to the plaintiff in recording such & . 
finding. s A 
Weagree with Phillips, J.;in accepting the 
finding chathakot is nearer the Parappae . 


thodi and also chathakot separated last, On -> 


any view of the law, the 4th defendant's 
| 2 86 Ind, Gas. 620; 21 Tu W, 210; 4, I, Ri 1025 Mad. — 
t * f | : 


If the ques- ``- 


Against this decree, a Letters Patent Ape. ^ 


question whether, divided or ``, 
undivided, it was really an off-shoot- of Par. `. 
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tarwad has preferential right and the suit: ; 


is rightly dismissed. . l 
The. Lettera Patent Appeal fails and 


ìs dismissed with costs of the lst re-. 


spondent, i 
Y.N., V, 


Appeal dismissed, 
A NA, 


MADRAS HIGH COURT. 

Civit Revision Petition No, 829 or 1925, 
i March 23, 1927. 

l Present:—Mr. Justico Ramesam. 
PARAMANANDACHARI—PzAINTIFF— 
PRTITIONER 
: | ' peraus ' 
M. VEERAPPAN-—DzFE£NDANT— 
l RESPONDENT. . 

Succession Act (XXXIX of 1925), s. 881—Succession 
Certificate Act (VII of 1889), s. 16—Succession Certifi- 
cate, conclusiveness of—Certificate in name of wrong 
person, whether invalid. ' ne 
- Under the Ist part of s. 16 of the Succession 
Certificate Act of 1889 (corresponding to -s. 381 of the 
Succession Act of 1925), a Succession Certificate is 
conclusive against the debtor.  . - R 

Kuchu Iyer v. Vengu Ammal (1), followed. 

The fact that-a Succession Certificate isissued in 
the name of a parson different from that of the 
person ultimately found to be the real heir does not 
render the certificate invalid. > 

Petition, under s, 25 of ActIX of 1887, 
praying the High Court to revise the decree 
of the Court of the. District Munsif- of 


Ohittor, in 8, C. 8. No. 499 of 1924, 


FAOTS.—The ‘plaintiff, . alleging that 
he was the husband of one Aliamma, 
deceased, sued ona promissory noteéxecuted 


by the defendant in favour of Aliamma.. 


Defendant admitted execution but denied 
that the plaintiff was the husband of the 


deceased Aliamma or that he was her heir - 


and contended that the suit was not main- 
tainable without a Succession Certificate, 
The plaintiff thereupon obtained and 
filed a Succession Oertificate in respect 
of the debt, S 
The learned District Munsif held that 
Aliamma, the payee under the promissory 
note was only the concubine.of the plaintiff 
and not his wife and that the obtaining of 
the Succession Certificate, by itself, did not 


entitle the plaintiff to a decree since ad-. 


mittedly the payee had a daughter who 
was the proper heir to sue on the note and 


accordingly the suit was dismissed, The 


‘plaintiff applied for revision. 


"UPPUTURÍ PÜNNAYYAS v, POLAVARAPU LINGAYYA. 


-the debtor [vide, Kuchur Iyer v, 


. 116; A. I. R. 1926 Mad, 407; 23 L, W, 728, 


. plaintiff 
-'ihe minor plain 
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Mr: Gopal Menon, for the Petitioner. 

. Mr. K. V. Srinivasan, for the Respond. 

ent. 


JUDGMENT.—Under the 1st part 


: of 8.16 of the Succession. Certificate Act 
“(now 8. 381 of the Succession Act of 


1925) 
the certificate (Ex. B) is conclusive against 


Vengu 
Ammal (1).] 

The learned Vakil for the respondent 
refers to s. 386 of the Succession Act of 


- 1925 (8.22 of Act VII of 1889) which shows 
- that he neednot pay if the certificate is 
` invalid. ButIdo not see why the certi- 
7 fieate isinvalid. ^ MN 


Even if. another person (such as the 


daughter) turn out to be the heir of the 


deceased, it does not follow that the certi 
ficate is invalid. Section 374 has no bear- 
ing in thecase.  . l : : 

The petition is allowed and the plaintiff 
is given a&dec:ee with costs throughout, 

Y. N, V. Petition allowed, 

AN A.. E 


(1) 93 Ind. Oas, 360: 50 M, L. J, 432; (1928) M, W, N, 
28 


MADRAS HIGH COURT, 


^ CiviL Revision PETITION No, 671 or 1996, 


. .. May 3, 1927. 
Present:—Mr. Justice Ramesam. 
UPPUTURI PUNNAYYA AND ANOTHER 

— PETITIONERS 


Versus 
POLAVARAPU LINGAYYA— 
i " « RESPONDENT, .. KAN 
Civil Procedure Code (Act V of 1908), O. XXIIÍ,q« 
1 (4), O. X X XII, v. 4—Suit by adult and minor sons 
to set aside alienation by father— Compromise between 
adult son and defendant, whether binding on minor 
son—Splitting of compromise, legality of—Co-plaintiffs 
—Withdrawal of suit. by one without consent of 
others, validity of. TM oe dr 
During the course ofa suit. by two brothers- one. 
an adult, and the other a minor represented by the 
adult as next friend, toget aside an alienation 'by 
their father, the defendant set up a compromisa 


‘between the adult plaintiff and "himself under which 


it was agreed between them that’ the suit should be 
dismissed on the defendant paying Rs. 100 to the 


. Held, (1) nis compromise was hot binding 08 
1 i rs . . . . 


P 
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(2) that no portion of the. joint estate was bourd 
by it inasmuchas the compromise could noi be split 
up into two different compromises. 

Venkata Row v. Tuljaram Row (1), followed. 

Under O. XXII, r. 1, cl. (4), Civil Procedure Code, 
one plaintiff cannot withdraw from a suit without 
the consent -of his co-plaintiff especially in a case 
where such other plaintiff is a minor represented by 
the adult plaintiff aa next friend. ; 

Petition, under s. 115 of Act V of 1908 
‘and s. 107 of the Government of India Aet, 
praying the High Oourb to revise an order 
of the Court of the Eubordinate Judge, 
Bapatle, dated the 30th November, 1925, and 
madein C.M. A, No. 27 of 1925, preferred 
against that of the Court of the Addi- 
tional District Munsif at Ongole, dated the 
27th July, 1925, and made in O.M. P. 
No, 396 cf 1925, in O.S. No. 257 of 1924 
(O.S. No. 517 of 1925, Principal Distriot 
Munsif's Court, Ongole). ue 

FAOTS.—The plaintiffs (2nd plaintiff 
being & minor represented by lst plaint- 
iff as next friend) sued to set aside an aliena- 
tien by their father and for possession, 
Daring thetrialof the suit, the defend. 
ant contended that the parties had entered 
into a compromise of the suit by which on 
payment of Re: 160, the let plaintiff was 
to get the suit dismissed and that the said 
sum of Rs, 104 was paid, The plaintiff 
denied the compromise but the District 
Munsif found in favour of the compromise 
and dismissed the suit, On appeal the 
District Judge also found that the com- 
promise was true but held that it was 
binding only on the Ist plaintiff. l| 

Against this order a Civil Revision 
Petition was filed. 

Mr. T. V. Venkatrama Tyer, 
Petitioner.. . E 

Mr. Raghava Rao, for the Respondent. 


JUDGNMENT.—Ia revision petition, I 
am bound by the finding of the Gubordi- 
nate Judge that the compromise waa, as à 
fact, entered into by the let plaintif. I 
may &dd that I am of opinion that the 
post cards, Exe. B and O, are genuine and, 
therefoxe, agree with his findings. 

The razinama is that the suit should be 
withdrawn, This razinama is certainly not 
binding on the 2nd plaintif. The question 
is whether the Ist plaintiff should be held 
to be bound by it. Mr. Raghava Raoat 
firat contended that the lst plaintiff is 
bound by it so far as hie share is concern- 
ed. Butthis amounts to splitting up the 
compromise into two separate compromises 

‘god the faets do not justify it, The deci- 


for the 
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eion in Venkata Row v. Tuljaram Row (1) 
shows that no portion of the joint estate 
is bound by the compromise. Mr. Raghava 
Rao then contended that 2nd plaintiff 
may press his claim forthe whole of the 
suit property and he would confine his con- 
tention to the Ist plaintiff only and not 
his share of the property. But this seems 
to be a distinction by which nothing is 
gained. Ifthe whole suit is to be tried, 
I do not see any. object in saying that 
the Ist plaintif (though not his share) is 
bound. Moreover, therezis O. XXIII, r, 1, 
cl. (4) which shows that one plaintiff 
cannot withdraw from a suit without the 
If the Ist plaintiff 
wished to withdraw, he could not do so 
as the 2nd plaintiff is a minor, and the 
next friend is the Ist plaintiff himself, 
In all the circumstances, I think the best 
course is to give no effect to the compro- 
misa and allow the whole suit to proceed, 
But the ist plaintiff will have to refund 
Rs. 100 to the defendant. To this extent 
tbe Civil Revision Petition is allowed, 

If the plaintifis succeed and in the final 
decree they get mesne profits, the lst 
plaintiffs half share of the profits will be 
diminished by Rs. 100 and if itbe less 
than Hs. 100 there wil be a direction in 
the decree directing the Ist plaintiff to 
refund the balance to the defendant. If 
the plaintiffs do not succeed, the final 
decree will contain a ‘direction directing 
the Ist plaintiff to -refund the sum of 
Rs. 100 to the defendant. In this Court 
each party will bear his own costs. 


y. N. Y. | 
Order modified. ` 


A, N, A, 

(1j 74 Ind. Oas. 765: 45M. 298; 20 A. L.J. 833, 26. 
CO, W. N. 640; 30 M. L. T. 272; 4 U. P. L. R. (P. O.)33; 
A.I. R. 1922 P. O. 69; (1922) M. W. N. 392; 43 M. L. J. 
AER Bom. L. R. 1191; 38 O. L. J. 319; 49 I-A. 91 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL Orvin IxsonvENog No. 25 or 1927. 
Ssptembar 16, 1927. 

. Present:—Mr. Rupchand Bilaram, A J. C. 
.In re GOPALDAS VERSIMAL —DssroR. 
Ex parte Firu or HARIOHAND 

KISHENOHAND. 
. Presidency Towns Insolvency Act (III of 1909), s. 
£9 (iv)—Composition not objected to by creditors —Court, 
whether bound to sanction. 

A Court is not bound to accept a composition pro- 
posed by an insolvent and accepted by a majority 
in number and three-fourths in value of creditors 
who have proved their claim, simply because none 
of the creditors opposes its approval by the Court? 
Before accepting a proposed composition or scheme 
a Courtshould satisfy itself that such composition 
or scheme fulfils certain conditions, inter alia, that 
itis both reasonable and for the benefit-of the 
general body of the creditors. Ifit is deficient in 
either of those qualities, it fails. [p. 433, col. 2.] 

Ex parte Reed, Inre Reed (1) and Ex parte Bischoff- 
Sheim, In re Aylmer (2), relied upon. 

A composition or scheme is neither reasonable nor 
for the banefit of the general body ofthe creditors 
unless it affords some advantage tothe creditors 
which they would not have if the insolvency pro- 
vazdings wera allowed to continue. [2b1d, | l 

In ve Walter Wood (3), In re Browne & Wingrove, 
Ex parte the Debtors (4) and In ve E, A, B, (5), relied 
upon, E = 
Mr. Kimatrai Bhojraj, for the Insolvente. 
Msaars. Srikishendas H. Lulla and Dip- 
chand Chandumal, for the Petitioning Ore- 
ditors. a 

ORDER.—I!n this case the Composition 
Scheme proposed by the debtor has been 
decepted by a majority in number and 
three-fourths in value of the creditora who 
have proved their claims and has the 
support of the Official Assignee. In an- 
swer to the notices issued by the Court 
under s. 29, cl. (i) of the Act none-of the 
creditors have appeared to oppose its ap- 
proval by the Court, It has been strenu- 
ously argued that under these circumstances, 
the Court is bound to accept 1t. 

This argument, however, completely loses 
sight of the Statute, A composition, stands 
on a different footing than & compromise 
to which all persons concerned are parties, 
The Statute intentionally and on set pur- 
pose imposes an obligation on the Court 
of approving & composition or scheme to 
which the creditors or a great majorliy 
of them have agreed. As pointed by Lord 
Eher, M, Rin Hx parte Reed, In re Reed 
(1), creditors of an insolvent were general- 
ly careless, and as arals wrote off their 
debts as bad and agreed to terms which 

(1) (1886) 17 Q. B. D, 241; 55 L, J, Q.B, 214; 94 W, 
5,493; 3 Morrell 90, 


a 


Tn re GOPALDAS VERSIMAL, 


433 

might give some possibility of gettisg 
something out of the wreck, and that the 
Legislature had, therefore, thought it.pro- 
per to vest the controlling power in the 
hands of the Court for the purpose of pro- 
tecting the creditors against their own 
recklessness; for the purpose of preventing 
a majority of creditors for dealing reck- 
lessly not only with their own property 
but with that of thé minority, and of ên- 
forcing so far as the Legislature could, a 
more careful and moral conduct on the 
part of the debtors. The Legislature has, 
therefore, made itincumbent on the Court 
that before accepting the proposed com- 
position or scheme it should satisfy itself 
that such composition or scheme fulfils 
certain conditions inter alia thatit is both 
reasonable and for the benefit of the gene- 
ral body of creditors. If it is deficient ja 
either of those qualities it fails; per Fry, 
L J. in Ex parte Bischojfsheim, [m re 
Aylmer (2). In that event the Court is 
bound to withhold its consent, for cl. 
(iv) of s. 23 of th» Act which is a verba» 
tim reproduction of similar provisions in 
the English Statute declares that tae Court 
“shali” and not “may” refu3e to approve 
the proposal, It is also well sattled that 
& composition or scheme is neither reasons 
able nor for the benefit of the general body 
of creditors unless it affords sme advante 
age to the creditors which they would noti 
haveif the insolvency proceedings wereallow- 
ed to continue. In re Walter Wood (3), In 
re Browne & Winyrove, Ex parte the Debtors 
(4) and In re E. A. B.(5). On the very face 
of it the proposed composition in issue in the 
present case confers no greater benefi!s on | 
the creditors whatsoever and is, therefore, 
one which cannot be accepted. The only 
property so far disclosed by the debtors 
is certain piecegoods valued by him at 
Rs. 10,000 and valued by the Official As- 
signee at much less than Ks, 7 UUU and 
certain outetandings not exceeding Ra, 280 
in value altogether. The debtor offers tg 
pay nothing more. According tothe pro- 
posed terms the property is to be handed 
over by the Otficial Assignee to five pri- 
vate trustees who are empowered to realise 
the profits and to distribute it amongst the 


9 
3) (1887) 19 Q. B. D. 33at p. 37; 60 L. J, Q. B, 400r 
LT 801: > W.R. 532; 4 Morrell 152, i 
(3) et) RN 211. : 
4) (189 cN: : - 
(5 (1902) 85 L. T. 773; (1902) 1K, B, 457; WLS, 
x, B. 300; 50 W, R, 220; 9. Manson 105, 


on 
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quired to do anything more than to help 
the trustees in selling the piecegoods and 


recovering the outstandipngs which he is 


" even otherwise bound to do. He wanis-the - 


- order of adjudication to be annulled forth- 


" argument advanced in support 
' posal that the private trustees 


' vate retail sale than the Official Assignee ` 


- 


+ 
= ^ 


. otherwise it is open to the proposed trus- . 


: with 80 that he may be able to carry on bis 
` trade again 88 a free man. 


I am not.at all impressed with the only 
of this pro- 


tain better prices for piecegoods by pri- 


by a public auction.. In my opinion this 


' procedure is as much likely to result in 


loss as in profit on account of the extra 
expenditure involved in such retail sale 
-by way of shop rent, etc., and on account 
of fluctuation in prices which js unfortun- 
ately not uncommon in Karachi. Even 


` tees who are some of the biggest credit- 


ors to act as the agents of the Officiel 


Assignee free of charge, in selling the 


' goods in the same manner 


"under the composition. The composition 


-— bad 


- 


' deprives them of 


“hot only affords no greater 
. breditors but is, in my opinion, one which 


benefits to the 


is positively disadvantageous to them. 
at least the 


It 
possibility 


` bË participating in the Property, if any, 


"which the debtor might have 


| failed to 
isclose or which the debtor might acquire 
before he is able.to obtain hig discharge in 


* £he ordinary course, 


-— 


As the condition precedent required by 
cl, (iv) to the .aeceptance by me of the 


: proposed compositionis wanting, no ques- 


‘tion of any discretionary powers under 
. Gl. (vii) of that section arises, and I have : 


“mo other option but to refuse to approve 


‘ She same, and I order accordingl 


P, B. A. Application rejected, 


-— 


- 


ete 


SIND JUDICIAL COMMIS- . 
SIONER'S COURT. 
- OniaisaL OrviLJüniSDiOTION MISOELLANBOUS 
j No; 83 or 1927. 
iE "May 5, 1927, i 
Present;—Mr. Rupchand Bilaram, A. J. O. 

Mzssss. SHIVALDAS HOTOHAND— 
es APPLIOANTS 


: 


" versus 
ÜAPAN COTTON TRADING COMPANY . 
7 Arbitration „Act 


— OPPONENTS, 
(IX of 1899), & 10~—Submise 


| SBIVALDAS HOTCHAND v. JAPAN COTTON TRADING Go. 
: Scheduled creditors. The debtor is not re- 


would ob-: 


és they would | 
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ston—Provision for :reference to two arbitrators— 


- No provision for appointing arbitrator on'behalf of 
. defaulting party, 


effect of—Suit by such defaulier, 
whether can be stayed—Discretion of Court—'Ready 
and willing to go to arbitration’, meaning of. ; 

Where a submission clause in a contract provides 


- for a reference to two arbitrators, one to be appointed 


by each party, but makes no. provision for the ap- : 


- pointment of an arbitrator on behalf of the defaultin g 
. party in the event of his refusal to appoint his arbi- 


trator, the Court has a discretion unders. 19 of the 
Arbitration Act to stay a suit brought by such party, 
a8, otherwise, it would be permitting & party to take 
advantage ofhis own wrong. [p. 435, col. 1.] 

Manchester Ship Canal Co. Ltd. v. S. Pearson &' Son 
Ltd. (1), relied upon. l 

In re Smith & Service and Nelson & Sons (2), dis- 
tinguished, i < 

All that an applicant for stay of a suit under 
5. 19 of the Arbitration Act is required to show is 
that he was ready and willing to’go to arbitration at 
the time of the commencement of the proceedings, 
He is not required to give'an intimation to the plaint- 
iff before he institutes his suit, that he would 
enforcejthe submission ‘clause. [p. 435, col. 2.] 


Mr. Srikishendas H. Lulla, for the Appli- 


: canta, 


Mr; Assudomal Iewachand, for the Oppo- 
nents.. l l 

ORDER.—This is an application under 
8. 19 of the Indian Arbitration Aci for stay 
cf an ordinary commercial suit instituted’ 
by the opponents against the applicants 
in the Court of Small Causes, Karachi. 

The main giound on which this applica» 
tion is opposed is that the submission 


- Clause, as contained in the contract, pro- 


vides for a reference. to two arbitrators, one 
to be appointed by each party, but it con- 
teins no provision for the appointment of 
an arbitrator on behalf of the opponents in 
the event of their refusal to appoint one. 

Itis urged thatin the absence of such 
& provision, and further in the-absence of 
any provision in the Arbitration Act em- 
powering the Courtto appoint an arbitra- 
tor on failure or refusal of one of the partics 
to a submission to do so, s. 19 of the Indian 
Arbitration Act has no application. - 

À somewhat similar plea was raised in 
the case of Manchester Ship Canal Co. 
Ltd. v. S. Pearson & Son Ltd. (1) and was ^ 
disallowed by the Court-of Appeal In 
that case the agreement to refer disputes 
to arbitration provided for a reference to 
three arbitrators, one to be appointed by 
e&ch of the parties and the third by the two 


‘so appointed. One of the parties refused 


to appoint an arbitrator and brought an : 
action against the other party to ihe sub- 


: "s (1900) 2 Q. B, 606; 69 L.J, Q. B, 852; 48 W, Ri- 


; 89 L, T. 45 


— 
-< 
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mission, which was sought to be stayed.. 
Reliance was placed on the case of. In re- 
Smith & Service and Nelson & Sons (2) as 


an authority for the proposition that in” 
'Their 


such a ease there should be no stay. 
Lordships distinguished the case of Im re 
Smith & Service and Nelson & Sons (2) on: 
the ground that in that case no suit had 
been filed and, therefore, there was no. 


occasion for the application of e. 4 of the. 


Eaglish Act corresponding tos. 19 of the 
Indian Act. It was held that the provisions 
of 8.4 were wide enough to enable the 
Court to order a stay of the suit notwith- 
standing that i& had no power to appoint 
an arbitrator on behalf of the plaintif who. 
had refused to do so, ; 


“All that s. 4 of the English Act and s. 19 
. Of the Indian Act contemplate is that a 
party to a submission who is sued should 
- apply to the Court for stay at the earliest 
opportunity, that is to say, immediately 
"after appearance and before filing a writ- 
- ten statement or taking any other steps in 
the proceedings, and that such party 


should have been ready. and willing at the. 


time when the proceedings were commence: 
edand should continue thereafter to be 
feady and willing to do all things necessary 
to the proper conduct of the arbitration. 
To hold that a party to the submission 
'' may refuse to appoint ao arbitrator and 
thereby frustrate the arbitration, would be 
nothing short of permitting a party to take 
. advantage of his own wrong, And this 
, could never have been the intention.of the 
Legislature. There is no hardship whatso- 
ever on the opponents if the suit is stayed. 
It is open to them to appoint an arbitrator 
on their behalf if they so wish. If they 


. decline to do so, and are thereby prevented 


from recovering the amount alleged to be 
due to them they have only to thank them- 
palves for it. Even before the Indian 
Arbitration Act cams into operation, a suit 
of this nature was barred by the proviso to 
B, 21 of the Specific Relief Act. The Indian 
: Arbitration Act no doubt confers discre- 


tionary powers on the Court to stay suits” 


 dastituted in breach of aa agreement .to' 
refer but this is not one of those cases in 
-which these: powers could be exercised in 


favour of the opponents who are themselves” 


“ the wrong doers, Thisobjection, therefore, 
fails. 


(2) (1890) 28 Q. B, D, 543, 


-.proeeedings and not 


; 485 
The only other objection urged oa be- 
half.of the opponents is, that though the 
applieants- were threatened with legal 
proceedings, they never. called the atten- 
tion of the opponents to thé arbitration 
clause and never suggested that they were 
willing to refer the disputes to arbitration. 
There is no substance in this plea-either. 
In Anglo Persian Oil Co. v. Panchapakesa 
Ayyar (3) where the lower Oourt had re- 
fused to stay a suit, inter alia, on asome- 
what similar ground, the High Court held 
that it was not sufficient to justify the 
refusal of an order forstay of the suit, 
The words ofs, 19 are clear. As pointed’ 
out above, they require the applicant to 


. be ready and willing to go to arbitration 


at the time of the commencement of the 
before. There is 
also nothing in the section to require the 
applicant to give intimation in that behalf . 
to the other party before the institution of 
the suit. "ie 02 

I, therefore, allow the application with 
costs and order that Suit No. 1227 ofi 1927 
filed by the opponents inthe Court of Small 
Causes, Karachi, be-atayed. 

P. B. A. Application allowed, 

(3) 78 Ind, Cas. 1011; 45 M. L. J. 053; (1923) M. W, 
N. 772; 18 L. W. 752; A, 1, R, 1924 Mad. 836; 47 M, . 
164; 33 M, L, D.J0N ^ Lo es 
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SIND JUDICIAL COMMIS- — 
^. SIONER'S COURT. i 
Cryin Revision APPLICATION No. 111 of 1926, 
September 26, 1927. mE 
Present:—Mr. Percival, J. O., and 
Mr. Rupchand Bilaram, A. J. O. 
Firm or UTTAMCHAND-BRIJLAL — 
| APPLIOANTS l 
versus 


` Firu or BALMOKAND B. L,—O PONENS, 


Arbitration Act (IX of 1899); ss. 8, : 9—Submission 
providing for reference to two arbitratora—Sole 
arbitrator appointed on default by one party-—Refusal 
or neglect of arbitrator to act—Procedure to be followed 
—S. 8, applicability of-—Contract Act (IX of 1872), 
8. 28, Excep. 1-—Time-barred claim, when can form 
subject-matter of reference to arbitration. 

Clauses (a) and (b) of s. 8 of the Arbitration. Act 
do not-apply to ,8 submission which provides for 
the appointment of two arbitrators, one by each party, 
but apply only to a submission which provides for 
the appointment ofa single arbitrator from its very 
inception; the former case is- governed by s. 9 of the 
Act.-[p. 437, col. 2.] Bessie - 

Gopalji Kuverji v, Morarji Jeram Naranji (1) 
yelied upon, : : 


436 


‘On a refusal or neglect of the sole arbitrator 
appointed by one of the parties to a submission 
under s. 9, cl. (b) of the Act, the machinery provided 
inthe section may be invoked over again and the 
whole procedure gone through from the beginning to 
the end. [p. 437, col. 1] 

When asuit brought within the period of limitation 
is stayed and the plaintiff compelled to resort to 
arbitration, the question of limitation cannot arise. 
[p. 437, col. 1; p. 438, col. 2.] 

` Per Bilaram, A.J. C.—In the case of an ordinary 
Bubmission clause contained in & commercial contract 
which provides for a. reference to arbitration of 
disputes arising out of the contraet and does not 
purport to bar the right of a party to enforce his 
claim in Court before he has obtained an award in- 
respect thereof, there can be no valid reference to 
arbitration, ifat the time of the reference, the claim . 
which is the subject-matter of dispute is time-barred, 
although different considerations arise in respect of 
an agreement falling within the four corners of Hxcep- 
tion 1 to s. 28 of the Contract Act. [p. 487, col. 
2; p. 438, col. 1.] 

Juere,— Whether Limitation Act applies to arbitra- 
tion. [p. £32, eol. 2.) 
In the matter of the Arbitration Act (4) and Hirji 

Mulji v. Cheong Yue Steamship Co_(5), relied’ upon. 

. Scott v. Avery (2), Cayzer, Irvine & Co. Ltd. v. Board 
of Trade (3) and.In re Astley & Tyldesley. Coal Co. and 
the Tyldesly Coal Co: (6), referred to, 


|: Application to revise an order of Mr, 
‘Tyabji, A. J. O,, dated the 13th August, 
4926, in J..Misc. No. 210 of 1925, reported 
BB 1UY Ind, Cas. 890, 
Mr. Kundanmal Dayaram, for the Appli- 
ganta, 
©- Mr, E, V, Castellino, for the Opponents, 


JUDGMENT, 


Percival, d. C.—This is a revision 
application against the order of Mr. Tyabji, 
Additional Judicial Commissioner, direct- 
ing thatthe award in the case should be 
filed. : 

The facts of the case briefly, so far as they 


only refer to this application, are that there : 


were three appointments made of an arbitra- 
tor. The first respondents (now opponents) 
first. appointed Mr. Statham arbitrator and 
thay gave notice accordingly under s. 9 (b) 
ofthe Arbitration Act to the other side, that 
‘ds, to the second respondents. The second- 
respondents failed to appoint their arbitra- 
tor, and Mr. Statham became sole arbitrator, 
but afterwards refused to act. The same 

rocedure was adopted in respect of Mr, 

enn Simkins, and he also refused to act 
as arbitrator. Finally the same course 
was a second time adopted in the case 
of Mr. Statham, On this occasion Mr. 
Statham acted asa sole arbitrator, and 
made the award which is now under con- 
sideration, 
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The record also shows that the first - 
respondents filed a suit within three 
years of the date of the claim, which suit 
was admittedly in time. After the suit had 
proceeded for two years the second respond- 
ents relied onthe arbitration clause and 
had the suit stayed; and the suit was still 
pending when the order was passed by 
Mr. Tyabji. 

The two points raised in this application 
are, firstly, that the procedure adopted for ' 
the appointment of the arbitrator was not 
correct, and 'that the arbitration was, 
therefore, invalid; and, secondly, that the 
reference to the arbitration was made ioo 
late, and that the claim is, therefore, time 
barred: 

On the first point, the question depends 
on ss. 8 and 9 of the Indian Arbitration 
Act. Itis argued on behalf of the present 
applicant that s.8 (b) applies in this ease, 
because, when & sole arbitrator has once 
been appointed under s. 9, then you 
have to turn back to s. 8 to see what 
procedure is to be adopted in case the sole 
arbitrator refuses to act. I am, however, 
unable to accede to this argument, because, 
in s. 8 ofthe Act, itis provided that, if 
the arbitrator neglects or refuses to act, 
any parity may serve the other parties or 
the arbitrators, as thecase may be, with 
a written notice to concur in appointing 
an arbitrator umpire, or third arbitrator, 
I think that this makes it clear thats. & 
(1) (b) cannot refer to such a case as is 
dealt with in s. 9, where the submission 
provides forreference to two arbitrators, 
one to be appointed by each party. 
This view of the law, it appears, was 
approved in Gopalji Kuverji v. Movarji 
Jeram Naranji (1) where it was stated that 
B. 9 applies only to joint appointment by 
consent, i 

We come back, therefore, to the position 
that the procedure to be adopted is that 
laid down in s.9. In respect ofs.9, itis 
argued by the learned Pleader for the 
applicant thatthat section does not state 
what isto be done in ease the person who 
becomes a sole arbitrator refuses to act,” 
I think, however, that, when- cls. (a) and 
(b) of s.9 are read together, it may fairly 
be inferred that the party who appointed 
the arbitrator, who became a sole arbitra- 
tor, may appoint a fresh arbitrator, after 


11 50 Ind. Cas. 411; 43 B, 809 at p, 830; 21 Bom, L, ' 


t 


~= 
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giving fresh notice to the other side. That 
is to say the procedure provided by s. 9 
isto be repeated, and that is exactly what 
was done in. this case: : | 

For these reasons, the objection based on 
83. 8 and 9 of the Indian Arbitration Aot. 
does not &ppear to.be valid. 

Turning to the objection on the ground 
of limitation it is argued that the claim 
is ` time-barred: because reference to 
arbitration was made (it is contended) 
three years after the claim became due. 
[t appears to me, however, that it is not 


necessary to go into the question whether . 
the reference to arbitration was made after ~ 


. the requisite time or not. All. that we 
haveto consider here is whether the suit 
was filed within the requisite period of 
limitation. Here there is no doubt that 
` the suit was so filed, and it waa the second 
respondent who relied on the arbitration 
clause and had the suit stayed. - 
` I do not propose to go into other points 


connected with the question of limitation.. 
It appears to be that the claim cannot, 


be held to bs time-barred because the suit 
was filed within a requisite period of limita- 
tion. ; 

` The application is, accordingly, dismissed 
with costs. 9 ct 


Bilaram, A. Jg. C.—I concur. The 
‘submission clause in the contract in 
dispute provides for the appointment of 
two arbitrators one by each party and con- 


tains no machinery for compelling. one of. 


the parties to the submission to make an 
appointment on behalf of the other. 

Ít, therefore, falls clearly withia the 
purview of s.9 ofthe Indian Arbitration 
Act which ‘supplements thé requisite 
machinery for enforcament of an agreement 
to submit disputes to arbitration of that 
nature, I can find nothing: in s. 9 to 
suggest that the same machinery may not 


be invoked over again and the whole pro-. 
cedure gone through from the beginning to` 


‘the end if on account of-any unforeseen 
circumstance the nominee -of one of .the 
parties who is appointed as the sole arbi- 
trator under the provisions of cl, (b) of that 
section refuses or neglects to act. The 
repetition of the procedure laid down by 
the section, on a refusal or neglect of the 
arbitrator so appointed, affords a 
fresh opportunity to the party who has made 
default in the first instance to re-consider 


his position and to appoint if he so wishes . 


- tract Act which 


"n 
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his own nominee when he is.called upon te 
do go again. : 
“Now, if els. (a) and (b) of s. 8 of tha. 
Indian Arbitration Act are carefully analys-’ 
ed they clearly show that neither of them 
applies to a submission which provides for 
the appointment of two arbitrators one by 
each party. Olause (a) clearly contemplates 
a submission to a single arbitrator from 
its very inception and does not apply to 
a submission which provides for more than 


‘one arbitrator acting in the matter at any 


time. Olause (b) which follows cl. (a) deals 
with appointment of a substitute and prima 
facie refers. to the substitute of a sole 
arbitrator appointed under a submission of 


“the nature contemplated by el. (a) that is 


to say, a sole arbitrator appointed in 
pursuance of a submission which does not 
contemplate the appointment of more than 
one arbitrator in any event. The words “the 
parties do not supply the vacancy” in that 
clause as also the words “concur in the 
appointment of an arbitrator" used in the 
latter part of that section indicate beyond 
doubt that the submission is one which 
requires the parties: themselves to concur 
in the appointment of a sole arbitrator. 
Our attention. has not been drawn to 
any decided casein which a different view’. 
has been taken. On the contrary the 
case reported as Gopalji Kuverji v. Moraji. 
Jeram Naranji (1) supports - the view that 
cls. (a) and (b) of s. 8 refer to submissions 
which. provide for the appolutment of a 
single arbitrator. The first ground, . there- 
fore, fails. pror 
"In dealing with the second: objection 
the learned Additional Judicial Oommis- 
sioner has proceeded on the broad ground 
that the Limitation Act does not apply 
to settlement of disputes by arbitration 
and, therefore, itis open in every case fo. 


‘a party to enforosthe submission clause, 


notwithstanding, the fact, that the claim 
in dispute is statute-barred on the date 
on which he claims to refer the dispute 
tg arbitration. With all respect I am. 
unable. to accept this broad proposition ` 
of law.. Where the. agreement between 
the parties falls within the four corners of 
Exeeption l to 8. 28 of the Indian Con- 
Exception is based upon 
the ruling in Scott v. Avery (2) no question 

of limitation can ‘ever’ arise, for, in that 

case the claimant has no cause of action 

- (2) (1856) 5 H. L. C. 811; 25 L. J. Ex. 303; 2 Jur. 

(n. $.) 819; 4 W. R. 716; 10 E..R..1121; 101 R. R. 932 | 
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for instituting a suit so long as his dam- 
ages have not been ascertained by recourse 
to arbitration. In such a case no question 
0! limitation arises and the observation of 
the learned Additional Judicial Commis- 
sioner would indubitably apply. 
authority for that proposition reference 
may be made to the case of Cayzer, Irvine 
& Co.,Ltd. v. Board of. Trade (3). 

But different considerations apply to 


an ordinary submiesion -clause contained 


in a commercial contract which provides 
for a reference to arbitration of disputes 
arising out of the contract and does 
not purport. to bar. the. right of a 
arty to enforce his claim in Court before 
he has obtained an award 
thereof. In that case a cause of action 
immediately arises totheaggrieved party; 
and if he wishes to enforce his claim he 
should. be vigilant. He may take early 
steps either to enforce: his claim by arbi- 
tration or by a regular suit. , If he sleeps 


over his right for over the statutory period. 


prescribed for the institution of his suit he 
is liable to be defeated by the plea that 
as his claim is barred by limitation and as 
no suitis maintainable in respect there- 
of there is no subsisting dispute under 
or arising out of the contract which may 
be enforced by arbitration, This was the 
view taken by me in in the matter of the 
Arbitration Act (4). 


As observed by Lord Sumner in Hirji 
. Mulji v. Cheong Yue Steamship Co. (5) the. 
jurisdiction. of an arbitrator depends on’ 


- the question whether or not there was any 
submission, and that again on the ques- 
tion whether, at the time when it purported 
to be submitted to him, there was a dispute 
subsisting between the parties under the 
contract. I think it goes without saying 
that. if there is no dispute subsisting 
between the parties under the contract 
there can be no reference to arbitration in 
pursuance of the submission clause contain- 
` ed in such contract. Where a party is 
called upon to nominate his arbitrator after 
> the expiry ofthe period of limitation and 
raises the plea that he is not prepared to 
» goto arbitration as the claim is time-barred, 
it is difficult to see how such a plea can 

E e , 


Q (1927) 1 K. B. 269. 


4).95 Ind. Cas. 750; 19 S, L. Ri 24; A. I: R., 1926: 


~ Sind 209. 
-*- (5) (1926) A. O. 497 at p.502; 95 L. J. P. O.121; 134 


- L.T.737; 31 Com. Cas. 199; 17 Aep. M. C, 8; 42 T, L.. 


- 


R. 359; 24 LI. L. Rep. 210, ' 


As an. 


in respect. 
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be said to arise out of the contract which 
may.be adjudicated tipon by the arbitrator. 
His refusal to do: so would, therefore, give : 
no r.ght tothe opposite party to nominate. 

an arbitrator on.behalf of his opponent or 
to nominete his arbitrator asthe sole arbi- 


tratcr to settle such disputes. From this ~- 


point of view no question arises as to the 
applicability of the Limitation Act to 
arbitrations: And there: is no occasion, 
therefore, to consider whether the. case rof 
In ve Astley & Tyldesley Coal Co., and The 
Tyldesley Coal Co. (6) which held that an 
arbitrator was bound to give effect to the plea 
of tle Statute of Limitation if it was raised 
before bim as a defence, was rightly decid- 
ed or not. That point has been left un- 
determined in the more recent case of 
Hirj- Mulji v. Cheong Yue Steamship Co. (5) 
refer-ed to above, and may be dealt with 
wher a proper case for its consideration 
arises. So far as the facts of this case are. 
concerned the second objection is easily die- 
posed of on 8 much narrower ground. The’ 
oppoaents' claim was not barred by the 
Statute. As a matter of fact, they had 
already instituted the suit. It was stayed 
unde: s.19 of the Indian -Arbitration Act 
and could easily be revived again by leave 
of the Court in the event of the arbitra- 
tion 2roving infruetuous. It was also not 
open to the. applicant to. approbate and 
reprobate. It was he who had asked fcr- 
arbitration. Furthermore the application 
whick was in writing contained a clear 
ackncwledgment of the liability of the 
applieant to pay such amount as was found 
due >y .the arbitrators and revived the 
period of limitation. The second plea was, 
therezore, without any: foundation whatso- 
ever end was one which should never have 
been raised. uu 

The application will, therefore, 
dismissed with costs. l 

P. B.A. > Application dismissed. 
PT eae, 68 L. J. Q. B. 252; 80 L. T. 116; 15 T. L. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. : 
[ORIGINAL Oivi INsoLvgNo:gS Nos, J-AND 24 
oF 1922, 48 or 1923 ann 320r 1921. 
“April 27, 1927. l 
Present:—Mr, Rupchand Bilaram, A. J. O. 
In re SUNDERJI BHIMJI AND oTHERS— 
INSOLVENT8.  - | 
Provincial Insolvency Act (V of 1920), ss. 88 (8), 64 
—Notiee of final dividend—Creditors whose claims 


are not entered in schedule, whether entitled to 
notice. 


Under s. 64 of the Provincial Insolvency Act, the 


Official Receiver is bound to give' notice of a final 
dividend not only .to those creditors 
. notified their claims and whose names are entered 
in the schedule by him but to all such creditors 
whose claims have been notified to the Official: 
Receiver either by the creditors themselves or by’ 
the insolvent. The notice is not confined to debts. 
referred to in s. 62, cl. (4), sub-cls. (b) and (e) but 
extends to debts referred to in sub-cl. (a) of that 
pection; and if the Official Receiver has any assets 
in his hands he is bound to adjudicate on all such 
claims as are preferred to him in response to the 
ra of final dividend so issued by him. [p. 440, col.. 


Sivasubramani. Pillai v. Theethiappa Pillai (2), 
relied upon. i Sia, oe - 

Hiranand Mulchand v. Oficial Receiver (1), dis- 
sented from. 


- Instructions sought by the Official Re- - 


ceiver from the Court. 


Mr. Suganlal Hussanand, for the Insolvent. 
Mr. Nadirshah Naoroji, for the Oreditor. 


ORDER.—In several insolvencies the 
former Official Receiver has failed-to comply: 
with the provisions ofthe Provincial Insolv- 
ency Act. He has, inter alia, declared divid- 
ends without retaining in his hands sufficient 
'&33et8 to meet debts provable-under the 
Act and appearing from the Insolvent's 
statement or otherwise,but not proved (s. 62) 
and has failed to declare final dividends 
and has also failed to give notices -in that. 
bahalf (s. 62). The insolvents have been 
discharged, but certain amounts are stand- 
ing to the credit of the insolvents, either as. 
the balance due after payment of the divid- 
ends declared to the scheduled ereditors or 
being the amount realized after the declara- 
tion of such dividends. The present Official 
Receiver has applied for instructions and 
advice as to the manner in which such. 
amounts should now be disposed of. He 


hasreferred meto certain obiter dicta of - 


Kennedy, A. J. O., in Hiranand Mul- 
chand v. Official Receiver (1) where it was 
held that a notice under s. 64 of the Pro- 
vincial Insolvency Act. for the. declaration- 


(1) 100 Ind, Gas, 791, 
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of & final dividend should be issued only to 


Buch creditorsas have notified their claims. 


If this decision is correct then all credi- ` 
tors’ whose names were disclosed by the : 


insolvent in his petition but who had them- 


‘selves failed to notify their claims to the - 


Official Receiver would not be entitled to 
notice or to prove their claims after dis» ' 
charge so as to enable themto participate : 
iu the money now in the handsof the Official 
Receiver, and that such money could only: 
be distributed among the scheduled credi- : 


tors or else credited to Government. m 


If, on tlie other hand, itis stil open to 
the Offieial Receiver to issue notices for 
declaration ofa final dividend not only to` 
the creditors who have notified their claims. 


but to all those whose names have been ` 


notified to the Official Receiver by the in-: 
solvent himself, the amount in'his hands 
should in the first “instance be ‘applied to 
all such creditors who now prove their: 
claim for payment to them of a dividend: 
equal to that received by the scheduled: 
creditors and for payment pro rata of the 


‘balance, if any, toall the creditors who have 


and who may now prove their claims, ` 
On notices issued by me to the creditors- 
who had not proved their claime, to show 


cause why they. should not-be excluded 


from sharing in the money in.the.hands of: 
the Official Receiver, Mr. Nadir Shah -has 
appeared in Insolvency No.3 of 1922 on 
behalf of some of the creditors and has 
urged that the order passed by the learned 


Additional Judicial Commissioner is not . 


justified by the words of s. 64. 

With all respect I am unable to find in 
s.64 of the Act anything to require the: 
creditors themselves to notify to the Official 
Receiver their claims, 80 as to entitle them 
to & notice under that section. The relevant 
wordsof the section are the following:— ^ _ 

*He shall give notice in manner prescrib- 
ed to the persons whose claims to be eredit- 
ors have been notified but not proved etc." 
The interpretation put upon these. words 
by the. learned Additional Judicial Com-: 


missioner may to a certain extent find . 


prima facie support from s, 33, cl. (3). 


which reads as follows:— : 


“Any creditor of the insolvent may, at 


“any time before the discharge of the insolv- 
ent, tender proof of his debt andapplytothe . 


Court for an order directing his name to be 
entered in the schedule as.a creditor in 
respect of any debt provable under this 


. Act, ete.” 


` 
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In Sivasubra Mania Pillai v. Theethiappa 
Pillai (2) the effect ofs, 34 (4) of the Provincial 
Insolvency Actof 1907 which corresponds 
tog, ¢3, cl. (3)of the present Act was held to 
be controlled by the provisions of s. 39 (4) 
‘of that Act corresponding tos. 64of the 
present Act and to be directory only, and 
that non-compliance by the creditor in 
applying before. the discharge of the 
insolvent for his name being included in 


the schedule under s. 33 (3) was not con~.. 
-Bidered sufficient to deprive such creditor. 
. of his right or limit his right to prove on.. 


à notice issued undere, 64 of the Act. 

‘T agree with the view taken by the Madras 
High Court. This view is in consonance 
with the general policy of the Insolvency 
Law. In my opinion the Official. Receiver 


is bound to give notice under s. 64 of the. 


Act notonly to those creditors who have 
notified their claims but to all such creditors 
whose claims have been notified to the 
Official Receiver either by the creditors 
themselves or by the insolvent, that is to 
bay the notice is not to be confined to debts 


referred to in s. 62, cl. (1), sub-cls. (b) and (c), - 


etc. but extends to debts referred to in 
sub-cl. (a) of that section. | l 

“I hold that the Official Receiver is bound 
to issue notices for a final dividend to- all 
creditors of the insolvent specified in s. 62, 
. el. (E sub-els. (a), (b) and (c) and notwith- 


standing the discharge of the debtor he is. 


bound to adjudicate on all such claims.as 

are preferred to him in response to such 

notices. | 

-= -I direct him to act in accordance with the 

above instructions in all the matters which 
are now pending before him. < 

"^ — P. B. A. l 


, Directions accordingly. 

(2) 75 Ind. Oas. 572; 
636; (1923) M. W. N. 895; A. I. R. 1924 Mad. 163; 47 
M. 120. 


RARIMBUNKADHRRUS V, TSPANDAS-HABBHAGWANDAS, 


49 M. L. J. 166; 18 L. W, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. B 

ORIGINAL Crvin Surr No. 387 or 1927, 
-" Oetober 31, 1927. | 

Present:—Mr. Aston, A.J, C0. - _ 
FIRM or RAHIMBUX-KADERBUX— 


PLAINTIFFS l 

i  VETB8Us- N , 
TiRMoF TOPANDAS-HARBHAGWANDAS : 
—DEFENDANTS. . ^4 ; 


Contract—Repudiotion before time of performance.. 
not accepted by other party—Contract kept alive— ' 
Anticipatory breach—Contract on ‘Office Dhara’ or 
usual terms in Karachi—Miti khari, importance of— . 
Mention of wrong steamer therein, whether mere 
irregularity or vitiates contract—Pleading—Change 
of case at final hearing—Amendment, necessity 
of. : 

i. repudiation of a contract before tha time for per- 
ormance arrives which is not accepted bythe other 
party, the contract being kept alive, cannot be treated - 
= an anticipatory breach of ‘the contract. [p. 441, col. . 


Berners v. Fleming (1), relied upon. 

In a contract on “Office Dhara” or *usüal: terms" in. 
Karachi the making of miti khari bythe seller is an 
essential act towards the completion .of the contract, 
and, the mention in the miti khari notice -of a: 
steamer which has not in fact brought goods of the 
shipment contracted for is not a mere irregularity 


. but constitutes a breach of the contract on the partof,, - 


the seller. [p. 441, cols. 1 & 2.] i 

South Indian Export Qo.,- Ltd. v. Condiah Chetty. 
(3), distinguished. 

A party cannot be allowed to change his case at 
the last moment, without even having made an 
application to amend his plaint. [p. 441, col. 1.] 

_ Ramchand Gurdasmal v. :Gobindram Gurdasmal (2), : 
relied upon. . E 


Mr. Pamanmal Valabdas, for the .Plaint- 
iffa, l - < 
Mr. Srikishendas.H. Lulla, for the De- ' 
fendants. l 


JUDGMENT.—This suit has been. 
remanded for determination of the ques-. 
tions whether there was any breach of 
the contract on the part of the defendant 
in respect of the December shipment, and. 
if so, what damages are recoverable. 

The facts in the case. relating. to the 
alleged repudiation are very similar 
to those in Suit-No. 1018 of 1918. The 
repudiation relied on in- this suit is the 
same as in that suit. The evidence- 
is the same as in that suit and for ‘the 
my judgment, in 


that suit, I am of opinion that there 
was no breach on the part of - the de- 
fendant. 


There is, however, an additional ground, l 
in my opinion, why the plaintiff can- 
not rely on the so-called -repudiation as 


` - 
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breach of the contract for the repudiation 
was nof accepted and it was not set out 
in the plaint as the basis of the breach 
of contract. The plaintiff kept the con- 
tract alive, made miti khari and sued on 
the basis of the breach after miti khari. Ha 
made no mention of the incident re- 
pudiation and cannot now change his 
case at the last moment without even 
having made an application to amend 
his plaint: see Berners v, Fleming (1) 
and Ramchand Gurdasmal vw. Gobindram 
Gurdasmal (2), 


In one particular, however, the circum- 
Btances of the present case differ from 
those in Suit No. 1018 of 1918. The evi- 
dence shows that the aa. Kangean arrived 
in Karachi with the December shipment 
on the 25th February. It follows that 
mitt khari notice of the 98th February, 
1918, would be in time. The miti khari 
sent by the plaintiff, however, did not 
mention the ss.  Kangean but the 
ss. Karimoean, which did not bring 
December shipment. But for the name 


of the steamer, the miti khari notice was 


undoubtedly a valid notice. Did the 
insertion of the wrong steamer amount 
to a breach on the part of the seller? 
or was it merely an irregularity which 
could be cured by the subsequent tender 
of delivery orders of the correct steamer. 
Reliance is placed by the plaintiff 
on South Indian Export Co. Lid. v. 
Condiah Chetty (3). It was held in that 
case that:— 

"Where a condition in a contract that 
notiee should be given of the arrival of 
the goods by a particular ship is not 
an essential ipart of the contract, failure 
to give such notice or a mistake in the 
notice given, is not a breach of contract 
entitling one party to avoid it for that 
reason." 

It seems to mé thecontracts on "Office 
Dhara” or “usual terms" in Karachi are 
clearly distinguishable from the contract 
in that case. In the first place the mak- 
ing of miti khari in a contract on usual 
terms is an essential act towards the 
completion of the contract. Until the 
seller has made miti khari there is no 
obligation on the buyer to pay the price 
and take delivery and unless the seller 


(1) (1925) Ch. 39 at p. 44. 
(2) 93 Ind. Cas. 337; 13 S. L. R. 75 at p. 90. 
(3) 29 Ind. Cas, 712, 
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makes miti khari within three days of the 
arrival of the. steamer, the breach is on 
his part. The making of miti khari on 
"usual terms" is not an offer of an act 
of performance, but it is far more, It 
is in itself an essential act towards the 
completion of the contract. The evidence 
moreover in the case shows that tho 
making of miti khari is closely connect- 
ed with a steamer, thus for instance 
Gidoomal the President of the Indian 
Merchants’ Association admitted that 
the seller can make miti khari for any 
ateamer of a particular shipment. Ismail 
Haji admitted that on usual terms the 
delivery order of any importing firm can 
be given provided the goods of that 
firm have arrived in the ship in respect 
of which miti khari is made. Haridas 
Lalji said “if a steamer brings correct 
shipment of 300 tons merchants can 


. make miti khari in respect of thousands 


of tons. Mahomed Ali Husseinbhoy stated 
that the seller can make miti khari for 
any steamer bringing goods of that ship- 
ment." Sobhraj Chetumal says, “In the 
mitt khari notice the name of the steamer 
bringing the shipment is mentioned.” 
Hasanand said the same thing. The 
same fact was to be implied or inferred 
from the evidence of Hormusji for he 
stated “a seller can give a miti khari- 
notice before he buys the goods. He 
buys that steamers goods from the 
market. The evidence in the present case 
shows that a person can make miti khari 
without having imported any goods. He 
can make miti khari hoping to be able to 
secure delivery orders before the due 
date for giving delivery arrives, and if 
the mitt khari is made in, respect of the 
steamer which has brought the correct 
shipment, the validity of the miti khari 
notics does not in. any way depend 
on the amount of the goods of that 
shipment in the steamer. There i8 no 
doubt evidence to the effect that where 
two steamers arrive at or about the 
same timo, the name of the steamer ia 
sometimes omitted from the miti khari 
notice. It is not necessary for the pur- 
poses of this suit to* determine what the 
effect would be in usual terms if miti 
khari was made without mentioning the 
name of any steamer. I am, however, 
satished from the evidence that if a 
miti khari is made. in respect of a 
particular steamer and that steamer has 


further costs on the plaintiffs. 


49 - 


no goods of the correct shipment, the 
miti khari is not a valid*miti khari in 
Office Dhara ‘or "usual terms," In the 
circumstances I am of opinion that 
there was no breach on the part of the 
defendant and.I would answer the ques- 
tion which has: been remanded for deci- 
gion as follows:— ; 

There was no breach on the part of the 
defendants and no damages are recover-- 
able from them. I dismiss the suit with 
Pleader's 
fee to be taxed as fifteen rupees. 

P. B. A. = ; Suit dismissed,’ 


SIND. JUDICIAL COMMIS- 
SIONER’S COURT. . 
INSOLVENCY APPLICATION No. 45 or 1925. 

September 21, 1927. 
Present :—Mr. Rupchand Bilaram, A:-J. C. 
In the matter of AN APPLIOATION BY” — 
“Kina or UTMA MALLICK 
VISHENDAS BY THEIR MANAGING - 
PARTNER JAMNADAS NARAINDAS 
TO BE DECLARED INSOLYENT.' 


- Provincial Insolvency Act (V of 1920), es. 72,79— ` 


Civil Procedure Code (Act V of 1908, O0. XXX— 
General Clauses Act (X of 1897), s.18 (2)—Emglish 
Bankruptcy Act, 1914(4 & ó Geo. V, Ch. 49}, s. 165— 
Adjudication of “debtor” which is a firm, effect of, 
on partners—"Obtaining credit”, meaning of. 


An application was presented on behalf ofa firm - 
. for being adjudicated insolvent. 


( The names of the 
partners of the firm were disclosed in the application 
and the Court passed anorder that the applicant be 
adjudicated insolvent. One of the partners was 
adjudicated an insolvent some years later in another 
insolvency, and a ‘question arose in respect of an` 
application under s. 72, Provincial Insolvency Act, 
whether he was an undischarged insolvent with 
reference to the first insolvency : 

Held, that the applicant in the first insolvency was 
the firm and not the individual partner who filed 
the application and the order of adjudication was an 
order against the firm and against each and ‘every 
partner in that firm. [p. 444, coL.1.] '- ; 

In considering an application under 6. 72, .Pro- 


‘wincial Insolvency Act, the Court has to consider (a) 


if the opponent is an undischarged insolvent, (b) if 
he obtained credit to the extent of Rs. 50 or 
upwards, and (c) if he in act informed the person 
from whom he.obtained credit that he was an undis- 
charged insolvent. [p. 443, col. 2.] . 

R. v. Duke of Leinster (1), relied upon. 

The expression *'obtaining credit" would include 
within its ambit the securing of oe on trust that’ 
they will be sold and sale-proceeds handed óver. Tp, 
jM éd 2]. ——- | x 


r 


In the matter of UTMA MALLIOK VISHENDAS, . 


1071. C, 1928. 


ees at meanings of the expression “oredit” cons 
sidered. : 

For the purpose of giving sanction for prosecution 
under s.72, Provincial lnsolvency Act, against an 


individual partner of afirm, it is immaterial that: . 
credit was obtained by him as & partner ofthe firm. ` 


[p. 444, col. 2.] < 
" Application under s. 69, Provincial In- 


solvency Act V of 1920, by Messrs. Strauss 


& Oo, Ltd. (Oreditors of Insolvents) for 


^ 


sanctioning prosecution of the Insolvent © 


r 


Jamnadas Naraindas. - : 
Mr. Pahlajsing B. Advani, for the Oredi- 
tors- Applicants. 


vent. 


- 


Mr. Suganlal H. Jeswani, for the Ingole- | 


ORDER.- These are two applications 


asking the Court to institute criminal 


proceedings against the insolvent Jamna- 
das Naraindas for offences falling under 


\ 


ss, 69 and 72 of the. Provincial Insolvency: 


Act. i 


The broad facta on which the applica- 


"tions are based are hardly in dispute, 


Prior to 1922 the insolveats worked as a 
partner in the firm of Pokardas Kishindas. 


ning of. that year. On November 7, 
1921, the insolvent joined his brothers in 
mortgaging the house jointly owned by 
them for the sum of Rs. 1,500. 

On April 10,1922, an application was 


fled in this Court, being Insolvency. Ap- ` ` 


plication No. 26 of 1922, for an orcer of 


adjudication being passed against the firm : 


of Pokardas Kishindas and its partners 


whose names including thatof the intolvent 


were disclosed therein. 


On that application which was: not op- 


posed Kennedy, J. O., who then presided 


^ over the Insolvency Court passed an order 


of adjudication, the effect of which isa 
matter of dispute as will presently appear. 
In pursuance of that order the Official 
Receiver dealt with’ the.estate of the insol- 


vent firm and the insolvent Jamnadasap-' © 


peared before him as an. adjudicated in- 
solvent. He, however, handed over no pro- 


periy ashe had none to give and failed. E 


to apply for his discharge. Fortwo years 
after the failure ofthat firm he worked as 


a paid servant of the firm of NHassomal . 


Ramchand on a 


monthly 
Rs, 100 plus 


Rs. 25 for 


ealary of 
messin g. 


Partly due to the usual laxity of the cre- ` 
ditors of that firm be was not madé to' 


pay to the Official. Receivera part of these 
earnings for the benefit of his creditors. 
Evidently emboldened by. what had trans- 


' That firm failed in business in the begin- - | 
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pired, hestarted a new “business in the 
name of Utma Mallik Vishindas, He states 


that this new firm congisted of (1) him-- 


self (2) his father-in-law Utma Mallikand 
(3) his son Vishindas.  Vishindas was a 
young boy who had just then left school, 


and like his father, he possessed no tangi-. 


ble property whatsoever, which :in the 
event of aloss in the business could be 


made liable to his creditors, Utma Mallik . 


was equally a man of no ostensible means. 
He was seventy years old: and worked as 


a petty broker at Multan earning about’ 


Rs. 30 a month. The only immoveable 
roperty possessed by him is said to have 
een gifted by him to the wife of his 

md son inthe year 1913. That 


ady, however, continued to live with him, 


and for reasons which may well‘be surmis- 
ed, in her own turn gifted that property 
fo her daughters in the year 1924, just 
about the time the business of Utma Mal- 
lik Vishindas was started in Karachi. 


Utma Mallik never came down to Karachi. 


and Vishindas took no active part in the 
business which was solely conducted by 
Jamnadas. The object of Jamnadas in 
trading in this assumed name is not fer 
io seek. If he made a profit, 
easily avoid its being made liable for the 
debts ofthe firm of Pokardas Kishindas 
by pleading that he was a paid servant of 
his father-in-law. If there was a loss 
there was nothing for his creditors to fall 
back upon. Under this assumed name 


Jamnadas was able to induce certain up- 


country constituents to send down their 
goods to him on commission. sale. He 


entered into extensive speculative forward. 


transactions on his own behalf with local 
merchants and for some time paid up his 
losses by misappropriating to his own use 
the money of his constituents particularly 


one Shamdas Bhagwandas.: The period of. 


. his new activities wasabout a year. During 
that period he converted to his own use 
Rs, 9,2750 out of the moneys payable 
to Shamdas Bhagwandas. He has passed an 
acknowledgment in their favour for this 
amount on Chaita Dino 5th, 1. e, March, 


1925. Hor two months more he continued . rer, 
. when the Insolvency Application No. 26 of 


to carry on his. business andin May, 1925, 
applied for his firm being adjudicated as 
insolvent and his firm and he have been 
adjudicated as such. l 

In support ofthe application under s: 
72, cl. (1) it is urged that Jamnadas ob- 


tained credit from diverse constituents by: 


In the.matier of UTMA MALIOK VIBHENDAS. 


he could . 
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inducing them to. send their goods to him 
on commission sale on the express orim- 
Plied promise that he will hand over the 


sale proceeds to them and: that in any.” 


case he obtained credit. from Shamdag 
Bhagwandas in March, 1925, when -he pass- 


ed an acknowledgment in their favour 


for Rs. 9,750 and” when according to 
the admission made by him in his evidense 
recorded. by me on .August 30, 1927, he. 
“promised to re-pay this amount in g 


Short time," It has also been urged that - 


his conduct in- pledging some of their 
goods tothe Panjab National Bank on 8rd. 


December, 1925, coupled with the diverse: 


means employed by him in putting off 
payment render him liable for an offence 
under s. 409, Indian Penal Code. TN 

Now, with regard to the applieation under 
B. 72 (1) forwhich the opponent'has. due 
notice, the questions to ‘be answered by 
the Court are very simple and as laid 
down: in E. v. Duke of Lenster (1) are the 
following : | E 

(1) Is the opponent an undischarged in- 
solvent ? ; l 

(2) Did heobtain credit to the extent of 
Rs. 60 or upwards? " 

(3) Did he in fact inform the person from 
whom he obtained credit that he was an un- 
discharged insolvent ? AED ee 

With regard to the first question it has 
been contended that in order to be an un- 
discharged insolvent the opponent must 
be an adjudieated bankrupt and that as 
no specific order was passed by Kennedy, 


‘J. O., in Insolvency No,.26 of 1922, ad- — 
judicating Jamnadas asan insolvent the 


answer to thefirst question must be in 
the negative. I am not prepared to accept 


the second part of this contention. 


It.is no doubt true that the rules recent- 
ly framed by this Court under a. 
79, cl. (2) sub cl (c). require that a 
petition filed by one of the partners of 


‘the insolvent firm. for its adjudication 


should either be verified by all the 
partners or be supported -by an affidavit 
by the person filing if that he has the 
authority of others. : E 
These rule8 were, however, not in force 


1922 was filed. That application complied 
with the provisions of QO, XXX, Civil Pro- 


(1) (1924) 1 K. B. 311; 93 D. J. KB. 144; (1994) B, 
& O. R. 78:17 Gr. App. R 176; 130 L. T. 318; 87 J 
P.191; 27 Cox O.O. 574; 68 S.J. 911; 40-T. L, R 
89; . . : 


e 
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Different meanings are attached to the . 
expression "credit", It has, inter alia, been 
defined in Webster's .Dietionary and in 
Oglive's Dictionary as "Trust, transfer of . 
goods in confidence of future payment" ` 
in Murray's Dictionary ds "Trust or confi- `- 
-denceina buyer's ability or intention to, 
pay at some future time- exhibited by 
entrusting him with goods without present 
payment”, and also as “Reputation of 
solvency and probity in business enablin 
a person -or body of persons to be trusted 
with goods or money in expeotation of- 
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z cedure Code, and was accepted as & proper 

application on behalf of the firm under the 
procedure then in force. 

The order passed by the learned Judicial 
Gommissioner, no doubt, refers to the appli- 
cant being adjudicated as an insolvent but 

` the singular includes the plural, vide 8. 13 
: cl. (2) of the General Clauses Act X of 1897, 
Section 79, cl. (2), sub-el, (c) of the Provincial 
Insolvency Act provides for the proce- 

dure to be followed when “the debtor" is 

-a firm. The order of the learned J udicial 
Commissioner cannot but be read in the 


= > 
EIN — 


^ find place 


light of the application itself. The ap- 
plicant was the firm and not an individual, 
and the order of adjudication against 
the applicant was an order against the 
firm and against each and every partner’ in 
that firm. » n 
This order was at no time misunder- 
stood.: The subsequent proceedings were 
continued against the firm | and. each 
partner therein and all notices issued by 
the Court were to that effect. Jamnadas 
himself appeared before the Official 
Receiver in those proceedings and took 
part as an adjudicated inselvent, and even 
in the present proceedings he has admitted 
on solemn affirmation 
partner of the firm of Pokardas Kishin- 
das and was adjudicated as an insolvent. He 


- is undoubtedly an adjudicated insolvent 


and has not so far applied or obtained 
his discharge in these proceedings. My 
answer to the first question is, therefore, in 
the affirmative. 


' Now, there can be no doubt that the' 


fact that Jamnadas traded in an assumed 
name would by itself be an offence under 
5, 155 of the English Bankruptcy Act, 
but the whole of that section does not 

in the Indian Statute. Itis 
(a) of that section which with 
minor amendments has been 
72, cl. (1) of the 


only cl. 
certain 
reproduced in 8. 
Indian Aet. 
that obtaining goods from constituents for 
sale on commission on an express or im- 
‘plied promise to hand over thesale-proceeds 
is not obtaining credit within the meaning 
of the section. It is further urged that 
as the words “alons or jointly" which 
appear incl. (a) of s. 155 of the English 
Actfind no .place in the Indian Act, the 
obtaining of credit, whatever be its mean- 
ing, by the opponent on behalf of a firm 
which consisted. of others. besides: him is 
likewise: no offence. B M puc 


that he was a. 


It is urged by Mr. Suganlal 


future payment," and in Johnson as corres 
lative of debt. 

The different definitions referred to above 
appear to be very wide, and itis a fairly 
arguable point that the expression "obtain-' © 
ing credit” includes within its ambit the 
securing of goods on trust that they 
will be sold and sale-proceeds handed over. — 
In the present case, however, L do not feel - 
myself bound to give any definite finding 
on that point as there can be no doubt that - 
when the opponent passed an acknowledg- . 
ment promising to pay Rs. 9,750 in the 
future he obtained eredit for it. I am also 
not prepared to hold that the words "either 
alone or jointly with any other person" 
which do not appear in s. 72. make any | 
difference, Both the Insolvency Acts render - 
the very person. who obtains credit liable ` 
to be prosecuted; and it is immaterial if 


-heobtains such credit solely on his own 


behalf or on.behalf of himselfand another 
person orif he joins another person and - 
both together obtain such credit. The . 
fact that the words referred to above have 
not been reproduced in s, 72idoes not, in , 
my opinion, limit the scope of that section, E 
but if at.all, it is intended to expand its 
scope. 
I, therefore, hold on this question also 
against the opponent.- ROS 
With regard to the third question it is 
not only disputed that the opponent failed 
to diselose the fact that he was an undis- 
charged insolvent, but it hae on the con- - 
trary been contended that as he was not an 
adjudicated insolvent he could not inform 
the firm of Shamdas Bhagwandas that he 
was an undischarged insolvent. TT 
There can be no doubt that this is one of. 
the worst instances brought to-thenotice .- 
of the Oourt where an undischarged insol- 
vent has attempted to speculate with other — 
men's money, and that it is incumbent on 
the Court to apply to him such penal pro- . 


padi 
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visions of this or other Acts as may be appli- them by wire as goon as he succeeded with 


cable. I, therefore, order that the case of 
a ache Jamnadas be sent to the City 
M. “strate, Karachi? for trial under s. 72, 
cl (1)for obtaining credit from the firm of 
Shamdas Bhagwandas of the sum of 
Rs. 9,750 by signing an acknowledgment in 
his favour—on March, 1925, 


1 further order that the opponentshould 
remain in custody pending his trial unless 
he gives bail in the sum of Rs. 1,000 
(one thousand only) for his appearance be- 
fore the Magistrate. 

During the course of the inquiry, it has 
been brought to my notice that the conduct 
of the opponent in raising a loan of 
Rs. 5,000 from the Punjab National Bank on 
December 3, 1924, on the pledge of certain 
goods of Shamdas Bhagwandas is suchas 
prima facie renders him liable to a prose- 
cution under s. 409, Indian Penal Code. 

As commission agent the opponent had 
implied authority to pledge the goods of 
his principals for the purpose of honouring 
hie hundis but not otherwise. On Decem- 
ber 3, he bad in his possession large sums 
of moneys belonging to the firm of Shamdas 
Bhagwandas from which he could honour 
these hundis. As he had spent their money 
for hisown purposes he pledged on that 
day 330 bags belonging to his constituents 
with the Punjab National Bank for Rs.5,000, 
and aecording to him honoured on that day 
hundis for that amount, Of these 330 bags, 
141 were consigned tothe Punjab National 
Bank and were intended to be pledged with 
that Bank for the purpose of meeting some 
future hundis. Whatever may be said in 
favour ofthe opponent in pledging these 
141 bags with the Punjab National Bank 
for meeting future hundis and his failure 
to honour these hundis, prima facie he had 
no jurisdiction for pledging the remaining 
189 bags which were consigned to him. The 
Opponent not only raised a loan on the 
#80 bags but falsely intimated to the con- 
stituents that he was not able to raise the 
Joan and on that pretext he dishonoured 
other hundis drawn by them which were 
payable in the following month. In Ex, 12 
dated January 18, 1925, he falsely wrote to 
his constituents that their goods were of 
luferior quality and that, therefore, the 
Bank would not make an advance, and in 
Ex.là dated January 22, 1925, he wrote 
that he was trying to make arrangement 
with the Bank, and that he would inform 


the Bank. | 

It is urged and not without considerable 
force that he wrote these letters with no 
other object but to'avoid detection that 
he had already converted to his own use 


large sums of money belonging to them; —- 


It was not til March, 1925, that the con- 
stituents were apprised of the pledge and 
were compelled to redeem their gcods by 
payment of the money. 

The English Larceny Act 1916 (6 & 7 
Geo. V, c, 80) refers in detail to the different 
kinds of fraudulent conversion of property 
ands, 22 (1) of that Act inter alia as follows: 
"22 (1) Every person who, being a factor or 
agententrusted eithersolely or jointly with 
any other person forthe purpose ofsaleor 
otherwise with the possession of any goods 
or any document of title to goods ecntrary 
to or without the authority of his principal 
in that behalf for his own use or benefit, cr 
the use or benefit of any person other than 
the person by whom he was so entrusted, 
and in violation of good faith— 

(1) Consigns, deposits, transfers, OT 
delivers any goods or document of title so 
entrusted to him as and by way of a pledge, 
lien, or security forany money or valuable 
security borrowed or received, or intended 
to be borrowed or received by him; or 

(ii) Accepts any advance of any money 
or valuable security on the faith ofany 
contract or agreement to consign, deposit, 
transfer, or deliver any such goods or docu- 
ment of title; shall be guilty of a mis- 
demeanour, and on conviction thereof,- 
liable to penal servitudefor any term not 
exceeding seven years: Provided that no such. 
factor or agent shall be liable to any pro-. 
secution forconsigning, depositing, transfers . 
ring or delivering any such goodsor docu- 
ments of title, in case the same, shall not be 
made ascurity foror subject to the pay- 
ment of any greater sum of money than the 
amount which at the time of such consign- 
ment, deposit, transfer, ordelivery, was juste 
ly due and owing to such agent from his 
principal, together with the amountof any 
Bill of Exchange drawn by or onaccount 
of such principal and accepted by such 
factor or agent.” 

[t aa that the pledge of 189 
bags by the insolvent was prima facie with- 
ont authority and for his personal use or 
benefit and as such a misdemeanour, His 
act in doing so would equally fall within 
the purview of the very wide and compre, 
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hensive provisions of s. 409, Indian Penal 


Oode, read with sa, 403 and 405.of the Indian. 


' Penal Gode. 


1 
r 
Vacs 
Stee Fw 
, 


A complaint under 8. 409 or such other 
sections of the Indian: Penal Code as are 
applicable to the circumstances of this case 


“does not require any sanction of the Court ` 


and it will befor ‘the Official Receiver to 
consult the Public Prosecutor, and if so 


` advised to institute further proceedings 


against the insolvent under those sections. 


` Ifheis advised to ask for specific sanction, 
-it is open to him to apply for it. 


With regard to the application under 


88. 69 and 70 of the Act, Ihave no materials 


. and his 


before me at present to hold that the mort- 
gage of his house property by the insolvent 
brothers for Rs. 1,500 was based on 
the requisite fraudulent intent of concealing 
his interest in the property from his credit- 


ors in the prior insolvency or that his 


- failure to disclose that property in the pre- 


. page created 


sent proceedings was necessarily wilful. 
The schedules filed along with the present 
application have been drawn up and verified 
as true without due care and caution. 
There igno doubt that the insolvent was 
bound to and should have disclosed the 
existence of the property and of the mort- 
on it. But it is possible that 
his failure to disclose these facts was due 
to want of care and as at the very first hears 


ing when the insolvent was examined by: 


me in Court he readily disclosed its exist- 
ence Jam prepared to give him the benefit 
of the doubt, I accordingly: discharge the 


^ Rule under ss. 69 and 70. 


_membere—Election. of 


P,B, A. Rule discharged. 


SUI. 


ce 


La, 
~u 


SİND JUDICIAL COMMIS- 
'. SIONER’S COURT. 
SEGOND CIVIL APPEAL No, 44 oF 1927. 
' November 7, 1927. 
Present: —Mr: Percival, J. O., and Mr. 
. Rupehand Bileram, A. J. C. - 
Seth LALCHAND— APPELLANT 
- — versus 
_ISSERSING AND oTHERS— RESPONDENTS. 
Corporations created by Statute—Corporate act and 


meetings—Quorum—Common law rule—Majority of. 
Chairman—Corporate act— 


Bombay Primary Education Act (IV of 1928); -6 4 (5 


^ LALÓHAND V. ISSERSING. 


à ez - 
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When a Statute grants -powers on any definite 
number of persons in respect to a public, as opposed 
to a private, trust and contains no indication to the 
contrary, it is necessary that a majority. of that 
number should act together and should attend” every 
meeting when any corporate act is done or purport- 
ed to be done. [p. 447, col. 2.] 

King v. Beeston (1) Blacket v. Blizzard (2) and 
Merchants of the Staple v. Bank of England (3), 
relied upon. ` E | : 

The election of a Chairman of corporate body is a 
corporete act which has to be performed as a pre- 


liminary to further corporate acts being performed by , .- 


the corporation. [p. 448,col. 2.] | 
Appeal against a judgment and decree 
of the District Judge, Sukkur. 
Mr, Dipchand Chandumal, for the Appel- 
ant. ; P 
Mr. Srikishendas H. Lulla, for the Re- 
spondents, Fx 


JUDGMENT.—The. short question 
raised in this second appeal is as to the 
number of members which was necessary. 
to form the quorum at the first meeting 
of the Shikarpur Sehool Board at which 
the Chairman and the Vice-Chairman are 
said to have beer elected. : 

It is common ground that the Bombay 
Primary Education Act of 1923- under 
which the School Board is constituted 
contains no express provision in that behalf ' 
and the rules framed under -the powers . 
vested in Government by s, 27, cl, (l) of 
the Act provide that the School Board 
shall from timeto time make Regulations 
not inconsistent with the Act or the Rules 
framed thereunder inter alia with respect 
to the number of members which should 
constitute a quorum at the meetings of 
the Board. This was the first preliminary 
meeting of the quorumconvened for the 
sole purpose of electing a Ohairman and 
Vice-Chairman, as contemplated by s. 4, . 
cl. (5) of the Act read with r. 21 framed 
thereunder. This rule reads as follows :— 

“At its first meeting, which shall be 
convened by the President of the local 
authority, a School Board shall elect from 
among its members a Ohairman and a 
Vice-Chairman, whose terms of officé shall 
be co-extensive with that of the Board. 
lf either of them resigns his office or 
ceases to bea member of the - Board, a 
fresh .clection shall be made,” 

The total number of members on the 
Board is seven out of whom one is a lady. 
She was admittedly absent from the 
meeting; The plaintiffs Nos. 1 to 3 who 
are respondents Nos, 1 to3 in this. appeal 
assembled together outside the meeting 
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meeting. "They, however, stayed near 
enough to keep a watch on what was being 
done inside the hall. The defendants Nos. 1 
to 3 who are the present appellants met 


together and elected defendants Nos. 1 and 
2 asthe Chairman and the Vice-Chairman 
of the Board respectively, They then dis-. 
solved ths. meeting without doing any ` 


further aet. 


The plaintiffs have, inter alia, contend- 
ed that in the absence of a rule prescrib- 


ing the number of members which should 
form a quorum at the meetings of the 
‘Board and which was’ necessary before 
the Chairman could be selected, ‘the 


Common Law.rule applied,. and no Chair- 


man or Vice-Ohairman could’ be - selected 
until and unlessa majority of the total 
numberof members was present at the 


. Meeting and that, therefore, the appoint- 


ment of both these officers was ultra vires. 
However objectionable the conduct of 
defendants Nos, 1to 3 may have been in 
Keeping themselves aloof fromthe meeting, 
there can be no doubt that the plea 
raised by them is well:founded and has 
"been rightly given effect to by both the 
' Courts, . 
.' The School Board is a public corporation 
88 opposed toa private corporation and 
has been created by Statute. Inthe absence 
of a quorum having ‘been prescribed 
either by the Statute creating it or by 
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hall but kept themselves away from the rule has come into existence. 


` ia required to 
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It provides 
that when a Statute, grants powers on 


_any definite number of persons in respect to 
,& public as opposed to a privaté trust and 
contains no indication to the’ contrary, it 


is necessary that amajority of that number 
should act together and should attend 
every meeting when any corporate act is 
done or purported to be done. 


. In King v. Beston (1) while referring to^ 
_the exercise of powers vested in certain 


church-wardens and overseers by 9 Geo, 
I, c. 7, 8. 4, Lord Kenyon, O. J., ssid :— 


™ 


b: 


v ad 


"Besides, in common understanding, what 


be done by the church- 
wardens and overseers is satisfied by 
being done by a majority. And indeed if 
we wereito determine otherwise, the incon- 


. venience would beso great as to make it 
.necessary for the Legislature to interfere 
“and pass another law," 


In Blacket v. Blizzard (2).Mr. Justice 


Bayley said that it isa general rule of law 


that where a public trust is to be executed 
by a definite number of persons‘it musthe 


exercised at a meeting wherea majority of 
that number is present unless there Le a 
usage to the contrary. And Mr. Justice 
Parke said :— ' 

"Unless we were to hold that à majority 


of the number required to constitute (in: 
that case) the select vestry. should" bé pre- 
sent, it is possible that they ‘might be 


reduced to 8 numberso small as to be 


the rules framed thereunder, t is no unfit to managethe affairs of the parish, 
reason why the ordinary common . law rule~Jt cannot be supposed that - that was the 


PING Ing in England, ,Which &eems to 
ave been followed in tie United States ` 


a8 well should not 
wise and a just ruleand is based on sound 
reason. If ihi enk were not to apply the 
position of the appellants would be much 
worse. 'The School Board like every other 
‘statutory corporation consists of persons 
who exist in contemplation of law only 
and not physically. Its members indivi- 
dually are not the-Board and cannot in- 
‘dividually exercise their corporate powers 
_ Or rights or perform their corporate duties, 
If thatis so, it would appear thatin the 
absence of any law or rule to the contrary 
‘every: one of the members must join in 
doing corporate acts. This would mean a 
very serious hardship and would defeat 
` the very objects for. which the Board has 
been constituted. It is forthe purpose of 
relieving this. hardship which. would be 
paused otherwise that the Common Law 


Dply here. It is a 


intention of the Legislature." l 

A distinction was "drawn in that case 

etween trust of a public and private nature 
and it was observed that in the latter case, 
in' the absence of any intention to the 
contrary, the trust must be executed by 
all thé persons to whom it was given. 

It would appear thatthe Common Law 
Rale of a majority binding the minority in 
the case of statutory corporations of a 
public nature is based on the presumed 
intention in that behalf of the statutory 
authority; and isin relaxation ofthe general 
rule that & trust should ordinarily be exe- 
cuted by all the persons on whom it ig 
conferred.” . M 

In Merchants of the Staple.v. Bank of 


(1) (1790) 3 T. R. 592 at p.595; 1R, R, 777; 100 E, 
“750. 


` (2) (1829) 8 L. T. K; B, (o. &) 85; 9B, & O, 851; 4 
Man. à d. 641; 33 R, R, 860; 1002. R an —— 
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England (3) Wills J., has stated the law 


thus :— 
“The acts of a corporation are those of 


_ the major part of the corporators, corporate- 


— ly assembled: Com. Dig. tit. 


Franchise 
F, 11; and, omitting the words ‘corporate- 
ly assembled,’ this is declared by 33 
Hen, VIII, c. 27, to be the Common Law. 
This means that, in the absence of special 


-eustom, the major part must be present 


at the mesting, and that ‘of that major 
part there must be a majority in favour 
of the Act or Resolution. It was so decided 
in Eastér Term, 1693; Hascard v. Somany 
(4) quoted in Viners Abridgment, tit. 
Oorporations, G-3, pl. 7; and it was said 
by Lord Mansfield in Rex v. Monday (5) to 
ba undoubted law. By ‘corporately as- 
sembled' it is meant that the meeting shall 
be one held upon notice which gives every 
corporator the opportunity of being present: 
See Smyth v. Darleyz(6),”’ 

It has been faintly suggested that the 
School Board exercised certain delegated 
functions of the Municipality and that, 
therefore, lin the absence of any quorum 
having been prescribed by the Primary 
Education Act, the quorum prescribed for 
meetings of the parent body under as, 35, 
cl, (7) of the Bombay Distriet;Municipal Act, 
which is one-third of the total should pre- 
vail. The obvious answer to that argument 
is that the School Beard is a separate cor- 
porate body created by a separate Statute 
which is self-contained. It is applicable 
not only to areas under the control of City 
Municipalities governed by the Bomba 
District Municipal Act III of 1901 but to 
other arees under the control of smaller 
Municipalities created by a separate Statute 
and under the control of Local Boards 
governed by the District Local Boards 
Act. It will appear that the School Board 
consists not only of Municipal Councillors 
but also others who are in no way governed 
by and in no way amenable to the provi- 


siobs of the Bombay District Municipal Act, - 


Under the circumstances, it would be a 
violation of every cannon of construction 
to incoporate the provisions of the Bombay 
District Municipal Act III of 1901 into the 


."rimary Education Act of 1923, 


(8) (1888) 21 Q. B. D. 160 at p. 165; 57L. J. Q. B. 
418; 36 W. R. 880; 52J. P. 580, 

(4) E 1 Freeman 501; 89 E. R. 380, 

5) (1777) 2 Oowp. 530; 98 E. R. 1224 


224, 
3» (1849) 2 H.L. O, 789, 9 E, R. 1209; 81 B, Rh 
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There isa further difficulty in the way : 
of the acceptance of this argument. Sec- 
tions 35 and 43 of the so-called parent Aet 
provide for different quorums in the case 
of general meetings and meetings of the 
Committees of the Municipality. A ques- 


tion, therefore, immediately arises which of 


the two should apply to the Schozl Board 
which at most resembles a Committee ap- 
pointed for aspecific purpose and is delegat- 
ed with only some of the functions of the 
Municipality. i 
It was also suggested that the election 02 
the Chairman and the Vice-Ohairman were 
not corporate acts. Thereis no substance 
in this plea either. Indubitably the election 
of both the officers was a corporate act, At" 


“any rate the election of the Chairman wasa, 


corporate act which had to be performedas : 
a preliminary to. further ` corporate acts. - 
being performed by the Board. H:selection - 
entitled him to exercise certain powers 
throughout the whole period of the Board | 
and in the absence of any special methad 
provided by the Statute &s applicable to hi8 
election, such election could only take place 
at a corporate meeting of the Board duly 
convened and constituted. 

We have no hesitatiun in holding that 
the election of both the defendent No, i 
and the defendant No. 2 a3 the Ohairman 
and the Vice-Chairnian respectively was 
ultra vires and has been rightly set aside, 

With regard to costs we think that it. is 
a fit case in which each party should bear 

BW cops throughout. In the Court of 
the first instance the plaintiffs Nos. 1 to 9$ 
raised several othér pleas on which they 
have failed. They.are also considerably to 
blame for this litigation, and it would 
appear that they purposely_kept themselves 
aloof from the meeting go as to break the 
quorum, The defendant No. 4 was awarded 
costs in the Court of the first instance and 
has not been madea party to this appeal, 
That order will, however, stand good. 

This appeal is, accordingly, dismissed, 
The appellants should bear their own 
costs throughout and also the costs of the 
defendant No. 4 awarded by the lower Court : 
against the appellants. The respondents 
should likewise bear their own coste 
throughout, 

The interim injunction issued by this 
Court ipso facto stands dissolved. 

P, BA, ; Appeal dismissed, 


/ 
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|». . PRIVY: COUNCIL. 
APPEAL FROM THE Mapas Higa OovrT, ~. 
“March 10,1927, - . 


Present: — Viscount Dunedin, Lord | 


Darling and Sir Lancelot Sanderson. ` 

KRISHNA REDDI—APPELLANT 

versus > -> i 
, GANDAVARAM RAGHAVA REDDI AND 
ANOTHER— RESPONDENTS. 

Hindu Law—Alienation by father—Sham aliena- 
tion—Father's share, whether passes--I'inding that 
transfer. was not bona fide— Remand by Appellate 
Court for definite finding as to whether transfer 
was real, legality of—Decree conditional on payment 
of amounts defrayed by transferee—A ppellate Court— 
Reversal of decree in favour of defendants who have 
not appealed. 

The plaintiff sued to set aside two sale-deeds exe- 
cuted in favour of the third and fourth defendants 
and a gift deed executed in favour of the fifth 
defendant and for recovery of possession of the 
properties covered by the deed. The first sale-deed 
was executed by the plaintiff's grandfather and ihe 
. Second by the plaintiff's grandfather and the plaint- 

iffs father jointly, and the deed of gift was executed 
by the plaintiffs. father alone. The Subordinate 
Judge found that the, sale-deeds were invalid ag 
against the plaintiff and his share, and that the 
gift deed was wholly invalid. On appeal ‘by the 
third and fourth defendants the District Judge held 
that the sale-deeds were not bona fide ones and 
made a decree that the plaintiff should recover the 
properties covered by the sale-deeds on payment to 
the fourth defendant of acertain sum of money which 
was found to have ‘been used for defraying family 
debts. On second appeal, the High Court remanded 
the case for a.formal decision on the question 
whether the sale-deeds effected a real alienation, 
The District Judge submitted a finding that no 
consideration really "passed and -that the transactious 
were not genuine, and the High Court declared that 
the sale-deeds and the gift deeds were null and 
void and decreed-possession of the properties covered 
by the deeds. On'Letters Patent appeal the Judges 
accepted the finding that the transactions were purely 
sham, but made the decree for possession of the 
properties dependent upon payment by the plaintiff 
of the amount specitied by the District Judge. On 
appeal by the plaintiff to the Privy Oouncil: . ^. 

Held, (1) that `the decree made in Letters Patent 
appeal was erroneous in so far as it made the recovery 
of.the properties covered by the gift deed. also 
conditional on payment of the sum specified 
inasmuch as the fifth defendant had not preferred 
any appeal from the decision of the Subordinate 
Judge, and the decree so faras he was concerned 
had become final; [p. 452, col: 2.] 

(2) that the Division’Bench of the High Court did 
fot act wrongly in calling fora detinite finding on 
the question whether the sale-deeds effected real 
transfers;  [ibid.] 

(3) that the finding ofthe District Judge that the 
transfers were sham and that there was no con- 
sideration for them must be considered to have 
eradicated his previous finding that the fourth 


defendant had discharged certain family debts, and - 


that the decree of the Letters Patent Bench was, 
consequently, wrong in so far as it made recovery 


of possession conditional on payment of the amounts 


specified in the decree of the District J udge; [p. 458, . 
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-` (4) that iñ view of the finding of the District Judge 
that no real transfers. were intended or effected 
between the parties, it -was not necessary to consider 


the question whether the third and fourth defendants 
were entitled to the share of the transferors. . Libid.] 


.. Consolidated appeal from a-decree of the 
Madras High Court dated the lùth April, 
1920, modifying a decree of ihe Division 
Bench of the same Oourt, dated the loth 
February, 1918. 
^ Messrs, K. V. L. Narasimham' and P. V, 
Subba Row, for the Appellant. 

Messrs, De Gruyther, K. C., and Raikes, for 
the Respondents. ' . 


> JUDGMENT. - 


Sir Lancelot Sanderson.—tThis 
is an appeal: by the plaintiff, Krishna 
Reddi, and a cross-appeal by Gandavaram 
Raghava Reddi and Kodur ‘Venkataperu- 
mal. Reddi, defendants Nos.-3 and 4, from 
a judgment and decree, dated the 19th 
April, 1920, of the -High Court of Madras, 
in ‘Letters Patent Appeal No. 23 of 1918. 
^ The suit was brought as long ago as 
1910, and it has had a chequered career, 
The first .defendant, Varáda, was the 
father of the second defeüdant, Venkata- 
rama, and the plaintiff is. the son of the 
second defendant, .and they are members of 
a joint undivided Hindu family. . Venkata- 


‘Tama, the second defendant, had-two 


wives; by his first wife he had a daughter, 
and: by the second. he had an only-son, viz., 
the plaintiff, -- - < eot 


" It was allegedon behalf of the plaintiff 
that he and his mother were obliged to 
leavethe home of the second defendant 
and tolive with the plaintiff's. mother'a 
people forsome three and a half years be- 
fore the suit was brought. . E 

The third, fourth, and fifth defendanta 
were alleged to be close friends of the 


second defendant. 


. By a document, dated the 22nd J anuary, 
1910, the first defendant, Varada, purport» 
ed to sell to the third defendant the pro» 
perties comprised therein and specified in 
schedule A to the plaint. The considera- 
tion was alleged to be Rs. 15,000, and the 
property was alleged to be the self-acquired 
property ofthe first defendant. 
On the same day, the first and second 
defendants (the. second defendant pure 
porting toact for himself and hig minos 
son, the plaintiff), by another documen 
purported to convey to the fourth defend, 
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JANG the property comprised therein, and 

described in schedule Btothe plaint. The 

‘consideration was alleged to be Rs. 20,000, 

through a bond executed in favour of 

the second defendant fordischarging certain 

a specified therein, and also other family 
ebts. | 

On the 9th February, 1910, the second 

defendant purported by means of an 
alleged deed of gift of that date, to give 
certain properties, specified in schedule O to 
the plaint in favour of a temple, of which 
_ the fifth defendant was trustee. 

~ The plaintiff alleged that the properties 
specified in schedules A, B and O were joint 
family properties of thefamily, of which the 
plaintiff and the -first and second defend- 
ants were members, that the above men- 
tioned alleged deeds of sale and the deed 
of gift were fraudulent and devoid of 
consideration, that there was no legal 
necessity, and that the alleged deeds were 
nullities. | 

On the 3lst. January, 1910, the alleged 
deeds of.sale were registered, in spite of 
the plaintiff's mother's objection before the 
Registrar. ; 
^ The suit was brought on the 15th April, 
1910, andthe plaintiff claimed therein a 
declaration that the sale-deeds and the 
deed of gift were null and void and 
that he should be put in possession of 
the above-mentioned properties on behalf 
of the joint family. There was an alter- 
hative prayer for partition in case it 
was held that the deeds werein any way 
binding on the interests of the first and 
second defendants. i 
“The ease of the contesting defendants, 
viz., defendants Nos. 3 and 4, was that the 
sales were bona-fide and that considera- 
tion : passed for them, and that title was 
intended to and did actually pass to 
them, 

: The first defendant was an old man, 
and it was alleged that the second de- 
fendant was acting as manager of the 
family. 

Thelearned Subordinate Judge found 
that the sale-deeds were made to defraud 
the plaintiff, that they were not bona fide 
to discharge antecedent debts, and ‘that 
they were not valid as ‘against the plaintiff 
to the extent of his share, viz., one-quarter. 
He held that the properties in "Schedule A 
were joint family properties. This finding 
is not now disputed. He held, further, that 
the -gift of the properties in schedule C was 
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invalid. This finding also is not now dis- 


uted. ij , 
j While holding that there wasconsideration 
and that title was intended to pass under 
the two deeds of sale, he found there was 
no necessity for the saleand made a decree, 
dated the 15th April, 1913, that the defend- 


-ants Nos. 3 and 4 should put the plaintiff in 


possession of his share of the properties on 
his paying into Court Rs. 2,945-11-6 (i. e., 
one-quarter of Rs. 1!,782-14-0), to be paid 
to the third and fourth S 2 the 
way they mightarrange between themselves. 
It Mns fime ordered that the fifth defend- 
ant should put the plaintiff in possession of 
the properties comprised in schedule. C. 
The above-mentioned sum of 
Rs. 11,782-14-0 is explained by the fact that 
the learned Subordinate Judge found that 
debts to the extent of Rs. 11,782-14-0 had 
been discharged by the fourth defendant. 
The plaintiff. and the defendants - Nos. 3 
and 4 appealed against this decree to the. . 
learned District Judge. The plaintiff 
alleged that the. alienations should have 
been set aside in toto as void, and the 
third and fourth defendants urged that the 
alienations were made for justitiable neces- 
sity and should have been upheld, and the 
plaintiffs suit should have been dismissed, 
The learned District Judge held that Exs. 
I and II, which are the alleged sale-deeds 
of the 22nd January, 1910, were not bona 
fide sales, but were resorted to to screen thé 
properties in case the plaintiff should bring 
a suit, In later part of his judgment he 
held that in pursuance of a scheme to de- 
fraud the plaintiff. or his family the.aliena- 
tions were made, and the third and ‘fourth 
defendants actively participated in the 
fraud, He held, further; that the transac- 
tions were void even if consideration 
passed. l 
He made a decree reversing the decree of 
the trial Court, in so far as it was against 
the plaintiff, and declaring that the plaint- 
iff was entitled to get the sales of A and 
B schedule lands set aside, and that the 
plaintiff should recover possession of the 


-said A and B schedule lands on behalf of 


the family on payment of Rs. 11,782-14-0, 
the amount of the. debts which had been 
discharged by the fourth defendant. The 
plaintiff's appeal was allowed and the 
appeal of defendants Nos, 3 and 4 was dis- 
missed. E E | 

Their. Lordships. understand that the de-. 
cree of the learned Subordinate Judge, 98. 
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regards the properties comprised in sche- 
dule C was not interfered with. ee 

The defendants Nos. 3 and 4appealed to 
the High Oourt of Madras and the plaintiff 
filed cross-objections. The learned Judges 
of the High Court who heard the appeal re- 
manded the case to the lower Appellate 
Court on the grounds that the learned Dis- 


trict Judge had not recorded a formal deci- , 
sion on the question whether the alleged . 


sale-deeds effected any real alienations, and 


that thelearned District Judgehad apparent- , 


ly decided the appealson the ground that in 
any event a finding that the sales were 
merely fraudulent was a sufficient basis for 
the grant of the relief asked for. They 
required the learned District Judge to sub- 
mit findings on the following issues:— . 
(1) Whether the alienation of A and B 
scheduled properties is not supported b 
consideration? ie 3 
(2) Did either or both of the documents, 
Exs. I and II, effect a real transfer of the pro- 
perty which they purported to convey? | 
Exhibit I is the deed of 22nd January, 
1910, in favour of Raghava (third defend- 
ant), and Ex. II is the deed of 22nd January, 
1910, in favour of Venkataperumal ‘the 
: fourth defendant). | 


The learned District Judge on remand | 


found that the real object in resorting to 
the sales was to screen the properties trom 
the plaintiff, and that no consideration 
really passed; that the parties did not intend 
that the transactions should be genuine, 
and thatthe promissory notes only served 
-to give an appearance of truth to the trans- 
actions. | 
On the two above-mentioned issues he 
found that Exs. Land II were not support- 
ed by consideration and that those doeu- 


ments did not eifect a real transfer of ‘the . 


properties which they purported to trang- 
fer. 
On the further hearing of the appeal‘and 
upon the above-mentioned findings of 'the 
learned District Judge, the learned Judges 
ofthe High Oourt were agreed that ithe 


lower Court'8 findings must be accepted, ` 


and said that they would deal with the 


decree on thè footing that as against the 


plaintiff at least the alienations of A and B 
schedule properties were not for considera- 
tion and that Exs, I and II effected no 


` 


real transfers, 


Unfortunately, the learned Judges could 


not agree as to the course which should 


ke adopted, They, however, came to the 
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conclusion that the- opinion- of the Senioz 
Judge should prevail,-and accordingly they - 
directed that the learned District Judge 


, should be called upon to submit a further ` 


finding as proposed in the judgment of 
the Senior Judge. The' case, therefore, 
was again remanded to the learned Dis- : 
trict Judge. for a finding on the issue ^ 


-whether as between the first and second . 


defendants’ and the third. and fourth de- - 
fendants: Exs. I and II effected a convey- - 
ance wholly or partially valid of theformer's , 


- Shares to the latter.. 


‘The learned District Judge submitted ™ 
his finding as. follows; — ur E 
- "For these reasons and for those set 
forth in my previous finding, I find that, 
as between the first and second defend; 
ants and the third and fourth  defend- 
ants; Exs. l and II did not effecta con- 
veyance of the formers .share to-the ` 
latter." - a Ro MS 
- The appeal thencame once more. before | 
the learned Judges of the High Oóurt.. - 


-~ “The Senior-Judge came to the conclusion 


that the appeal of the defendants Nos. 3 and 
4 should be dismissed and that the. plaint« 
ils memorandum of objections should be 
allowed.. . - ae 
‘The other. learned Judge agreed that the 
final order should be as proposed by the 


" Senior Judge, but stated that he still ad= 


hered to tne opinion which he expressed in 
his previous judgment and’ would have’ 
passed an order in the terms therein men- 


‘tioned. The decree of the High Court, 


dated the loth February, 1918, wneretore, 
was to the effect that tne decrees of the 
lower Appellate Court and of the Uourt of 
first instance should beset aside and a de- 
claration was made that the sale-deeds of the 
22nd January, 1910, and the deed ‘of gift, 


- dated the Yoh February, 1910, -were null and 


void and not binding on the piaintitf's 
family, and the Oourt turther decreed that 
the defendants Nos, 3 and 4 should put the 
plaintiff in possession of the plaint A, B 
and U .schedule properties, and that the 
Subordinate Judge should: hold an. enquiry 
regarding future mesne profits until date 
of delivery or three years from that date,. 
whichever should be nearer, and: pass a 


decree tor them undef O. XX, r. 12.. The 


decree contained a further direction for the 
payment by the defendants Nos..3 and 4 of 
the plaintitt’s costa. 

This, however, was not the end of the. pros. 


‘ceedings in the High Oourt, for, asthe learned: 


[SP yeep en, y o9 


H t 
pes) 


- 
D 
A 


- 
- 


' Judges. 
Nos. 3 and 4 appealed under the provisions 
of the Letters Patent from the decision of: 
the learned. Senior Judge of the Division 


459: 


had differed, -the defendants 


Bench. ' ‘This appeal was heard by the learn- 


, ed Ohief Justice and two other Judges 


ofthe High .Court. The three learned 
Judges accepted the findings of the learned 
District Judge, which they stated.were also 


accepted by the learned Judges of the . 


Division Bench, viz. that the sales were 


4 


he plaintiff. 





Æ They then stated that the only other ques- 
orion for 


z^ ned District Judge was right in: making 


consideration was whether the 


= relief which he had given to the plaint- 


_ A dependent upon the payment of the 


sum paid by defendants Nos. 3 and. 4 
for the discharge of the. joint family 
debts. Itshould be noted that this order 
of the learned District Judge was not quot- 


ed correctly. The relief given by the learn- © 
ed District Judge to ‘the plaintiff was de- f 


pendent upon the payment of the debts 
which had been discharged by the fourth 
defendant; there was no reference to any 
sum paid for the discharge of debts by the 
third defendant in the decree of the learned: 
District Judge. — | 

The learned Judges came to the conclu- 
sion that there was no reason for interfering 
with that part of the decree of the learned 


District Judge. “They, therefore, decided to. 


modify the decree made by the learned 
Senior Judgeof the Division Bench of the 


“ High Court by making the decree for pos-. 


session dependent upon the payment by 


the plaintiff in the manner provided in the. 
decree of the District Judge, and directing. 


that the amount should bear interest ‘at 6 
per cent. from the date of the decree.of the 
Subordinate Judge. Thedecree, as drawn 
up, directed that the defendants Nos. 3 and 
4 should put the plaintiff in possession of 
the plaint A, Band O schedule properties 
on payment by the plaintiff of Rs. 11,782-14-0 
and that the said amount should carry in- 
terestat 6 percent. per annum from the 
15th April, 1918, until the date of payment, 

It is to be noted that the decree, às drawn 
up, went further than the judgment of the 
learned Judges who haard the Letters Pa- 
tent Appeal. The decree of the learned 


District Judge provided that the plaintiff 


should recover possession ofthe said A and 
B schedule lands on payment of the sum of 


i f 


purely sham transactions intended to defeat. 


. Board that the learned Judges 
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“The recovery of the schedule, O lands by 
the plaintiff was not dependent upon the . 
payment of the said sum.  . - 

But the decree made by the learned . 
Judges who heard the. Letters Patent ap- .. 
pealmade the recovery of the schedule O ^ 
lands dependent upon the above-mentioned 
payment, as well as the schedules A and. 
B lands. . < saa de " 

Since the decree of the learned Subordi- 
nate Judge, which directed that the ffth 
defendant should put the plaintiff in pos- . 
session of the schedule O lands, there had, 
been apparently no question as to this part , 


` of the case. 


The decree in the Letters Patent appeal . 
directed the defendants Nos. 3 and 4 to put 
the plaintiff in possession of the schedule O 
lands, alihougb,.as far as their Lordships 
know, defendants Nos. 3 and 4 had nothing . 
todo with the schedule C lands. . ,  ... 

It is, therefore; apparent that.the decree 
appealed from. cannot stand in its. present 
orm, i zs 24 | = 

There is, however, a serious. question ` 
whether there is any reason why the decree 
of the Division Bench of the High Oourt, . 


dated the 15th February, 1918, should be . 
 jinterfered with. -It was argued on behalf. ` 


ofthe defendants Nos. 3 and dard Hio 
| of the. 
Division Bench of the High.Oourt. were.. 
wrong in remanding the case for a finding . 


. upon the two issues, which have already 


been referred to. Their Lordships are not 
prepared to hold that the learned Judges . 
were.wrong in. remanding the case for'a : 
clear and definite finding upon the issues. 
whether the alienation of Aand B schedul- 


.ed properties was not supported by con- . 


sideration, and whether either or both o£. 
the documents, Exs. I and II, effected a 
real transfer of the property which they 
purported to transfer. ^. RNC 

Their Lordships.agree with the learned 
Judges that definite findings on these 
issues were material and necessary. 

If, then, the remand was not wrong, the 
findings of fact made by the learned District 
Judge upon these twoissues were binding . 
upon the High Court unless it could be said 
that there was no evidence to support them. 
Their Lordships areclearly of opinion that 
such an objection to the findings cannot be : 
upheld, The findings of the learned Dis-- 
trict Judge -were adopted by the learned 
Judgesofthe Division Bench which heard 
thé second appeal. and. by the learned 
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Judges who heard the Letters Patent appeal, 
and their Lordships see no reason for differ- 
ing from the conclusion arrived at by all 
the High Oourt Judges in this respect. : 

There remains the question whether, in 
view of these findings, there was any 
-ground for altering the decree of the 
eun Bench dated the 15th February, 

918, 

The learned Judges who heard -the 
Letters Patent appeal apparently concluded 
that it would not be equitable to allow the 
plaintiff to recover possession of the A and 
B schedule property unless he paid the 
amount of the debts discharged by the 
fourth defendant. In view, however, of the 
above-mentioned findings, which must be 
accepted, it cannot be held ‘that the fourth 
defendant did discharge family debts as 
alleged. 

The finding to that effect, which may be 
said to arise from the learned District 
Judge's decree of the 26th February, 1915, 
must be considered to have been eradicated, 
when the learned District Judge, on remand 
and on further consideration of the evidence, 
came to the conclusion that there was no 
consideration for either of the alleged sale- 
deeds, Exs. I and II, and that these 
deeds did not effect a real transfer of the 
properties. 

Subject toa further question which was 
raised by the learned Counsel on behalf of 
the third and fourth defendants, their Lord- 
ships are of opinion that there was no ground 
for interfering with the decree of the 
Division Bench of the High Oourt, dated the 
15th February, 1918, 


The other point to which reference has 
been made is as follows:—It was aruged 
on behalf of defendants Nos. 3 and 4 that, as 
between defendant No. 2 (viz., Venkatarama, 
thefather of the plaintiff)andthe defendants 
Nos. 3 and 4, there was no reason for holding 
that the transfer was not complete, and that 
a decree should be made declaring that the 

‘defendants Nos. 3 and4 wereentitled to the 
share of the defendant No. 2 in the above- 
mentioned properties, 


Their Lordships are not satisfied that this 
point was raised before the learned Judges 
who heard the Letters Patent appeal, and in 
view of the findings of the learned District 
Judge, that no real transfer was intended 
or effected between the above-mentioned 
parties, they are not prepared to enter upon 

“the question further, : 


453 


For the reasons herein contained their Lord 
ships will humbly advise His Majesty that 
the plaintiff's appeal should be allowed and 
that the,defendants Nos.3and 4should pay to 
him hiscosts of the appeal before this Board; 
that the decree of the High Court in the 
Letters Patent Appeal No. 23 of 1918, dated 
the 19th April, 1920, be set aside, and t. 
the decree of the High Court in Seco 
Appeal No. 711 of 1915, dated the 15th 
February, 1918, should be restored, and that 
the cross-appeal of the ‘defendants Nos. 3 
and 4should be dismissed with costs. 

A. N. A, Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Douglas Grant and Dold. 

Solicitors for the Respondents:——Messrg:; 
T. L. Wilson & Co. 







PRIVY COUNCIL. 
APPEAL FROM His MAJESTY'S COURT OF APPEAL 
FOR E481E&N AFRICA. 

November 7, 1927. 
Present:—Lord Chancellor, Lord 
Buckmaster, Lord Carson, Lord Darling, 
and Lord Warrington of Clyffe. 
JAFFERALI BHALOO LAKHA anp 
OTHERS—DEFENDANTS— ÁPPELLANTS 
versus 
Tug STANDARD BANK or SOUTH 
AFRICA, LiuiTED—PLAINTIFFS — 
RESPONDENTS, 

Contract Act (IX of 1872), ss. 247, 251—Minor 
partner's liability for obligations of firm—Partnership 
property, what constitutes—Managing partner's power 
to mortgage. 

In accordance with s. 247 of the Contract 
applicable in Zanzibar (corresponding to s. 247 of 
the Indian Contract Act, 1872), where a minor ig 
admitted to the henefit of the partnership, the result 
of that admission is, that, while he cannot, before ha 
comes of age, be made personally liable for the 
obligations of the firm, yet his share in the partner- 
ship Property is liable to the obligations of the firm. 

. 454, col. 

Pera partners are jointly entitled to property, 
and the question arises whether that property has 
been throwninto the assets of & partnership, that is 
a pure question offact. [p. 455, col. 1.] * 

By virtue of the provisions of s. 251 of the 
Contract Decree, appliefble in Zanzibar (correspond. 
ing to s. 251 of the Indian Contract Act, 1872), the 
managing partner of a trading firm has power to 
mortgage iT partnership property,soas to bind the 
firm. [ibi 

Appeal by special leave from a judgment 
of His Majesty's Oourt of Appeal for Eastern 


Decree, 


Africa, affirming the judgment of Mr, 


4 
7 


Abd 


Justice Tomlinson of His Majesty's Court 
of Zanzibar. l 

. The material facts are set-out'in their 
Lordships’ judgment, 


JUDGMENT, 

Lord Chancellor,—This is an appeal 
three of the defendants in this suit from 
judgment. of the Court of Appeal for 
astern Africa, affirming the judgment of 
Mr. Justice Tomlinson of His Majesty's 
Court at Zanzibar in favour of the present 
yespondents, who were plaintiffs in the suit. 
. The facts. may be quite shortly stated. 
, One Bhaloo Lakha, who wasa member of 
the Khoja community, carried on business 
as aclove merchant at Zanzibar under the 
style of. Lakha Velani & Co. In the year 
1908 he acquired as his separate property 
the house in which the business was carried 
on. In the year 1913 he executed a deed of 
gift of all that he possessed in favour of his 
six sons, - Later on in the same year he made 
a Will in which he declared that he had no 
property or estate of any description, and 
< appointed his -eldest son, Mahomedali, to 
be the guardian of his minor children. He 
died on the 6th October, 1916, leaving living 
all his six sons, of whom two, the first and 
second appellants, were then minors under 
theage of 18, and alsoleaving survivinghim 
. his widow, the third appellant.: The busi- 
ness was, in fact, carried on under the 
management of three of the adult sons. On 
the 3rd September; 1919, an equitable mort- 
gage of the house and other property 
was executed in favour of the respond- 
‘ents, the ' Standard Bank of. South 
' Africa, Ltd; but it was afterwards realised 
that an equitable mórtgage was not effect- 
ive, and, on the demand of the Bank, a 
. mortgage-déed, dated 26th February, 1921, 
was executed in the name of the firm by 
Hussein Bhaloo Lakha, one of the three 
Sons who were managing the business. By 
- that’ deed the firm purported: to mortgage 
‘to the Bank. the house in question, with 
other property. Afterwards the business 
got.into difficulties, and in the year 1922 
: this suit was commenced by the Bank 
against the firm, the Official Assignee of 
. one son who was insobvent, and the other 
. five sons, together with the widow. The 
‘claim was to enforce the mortgage, and a 
"decree to that effect was made by the Court 
in Zanzibar, and was affirmed by the 

- Oourt of Appeal for Eastern Africa. 
The two sons, who were minors at the 
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date of the death of Bhaloo Lakha, and his 


. widow, bring this appeal. 


On these facts three questions in effect - 
arise. The first question is whether the 
two sons, who are appellants, became, before 
or on their father's death, partners in the 
business. It has been found by both Courts 
that they did so become partners. In that 
connection the deed of gift has been refer- 
red to, and the question has been raised 
whether that deed was valid or not. That 
question has now become immaterial, for 


itis plain that, whether the deed of gift 


was valid or not, the business and the 
business assets of Bhaloo LLakha were, or 
on his death became, vested in his six 
song, subject to the widow's right of main- 
tenance: and the real quéstion is whether 
after his death there was a valid arrange- 
ment under which the business was carried 
on for the benefit of the six sons, but under 
the management of the three managing 
partners. On that point it is of vital im- 
portance that, immediately after the death 
of Bhaloo Lakha, a request was signed to 
the Bank to open an account in the name 
of the firm, and that request contained a 
statement by Mahomedali, the guardian of 
the two minors, that all the six sons were 


partners in the business. Jf the guardian . 


had power to bind the minor sons, then 


that request is decisive; and it appears to 


their Lordships that, both on the law as 
stated in Mr. Tyabji's book, and on the 
terms of the Will appointing him guardian, 
Mahomedali had that power. He had to 
decide how the business‘and the business 
assets, in which the minors were interested, 
could best be dealt with for their benefit; 
in other words, he had to.say whether the 
business should be wound up or whether it 
should for a time be carried on. < 
He decided in favour of the latter view; 
and the profits of the business were divided 
among all the six sons. The effect was that, 
in accordance with s. 247 of the Contract 
Decree, which is applicable in Zanzibar, 
the two sons who were minors were admit- 
ted to the benefit of the partnership; and 
as the result of that admission, while they 
could not before they came of age be made 
personally liable for the obligations of 
the firm yet their shares in the partnership 
property were liable to the obligations of. 
the firm. The document signed by the ap- 
pellants on the 12th June, 1922, in no way 
affected that liability. E 
Then arises a second question; Was this 
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house part of the partnership assets? It 
has been found by both Courts that it was - 
part of the business gssets and of the part- 
nership assets, and that concurrent finding 
of the two Courts cannot now be disturbed 
Where partners are jointly entitled to pro~ - 
.perty, and the question arises whether 
that property has been thrown.into thé 
assets of a partnership, that is a pure ques» 
tion of fact. In the present case that ques- 
tion of fact has been decided, and, as far 
as can be seen, correctly decided, in favour 
of the respondents. NN 
. A third question has been raised, namely, 
whether one of the partners (Hussein) had 
power to mortgage the property to the 
Bank so as to bind the firm. That ques- 
tion is really not material to the appellants: 
for even if the mortgage was ineffective, 
the house, being part of the business assets, 
would be available for the general -body 
of creditors, and no share in it would come 
to the appellants: Butit appears to their 
Lordships that upon the terms of s. 251 
of the Decree the managing partner had 
power to execute the mortgage. ` 
The result is that the appeal fails as 

regards the two sons ‘who are appellants. 
Asto the widow's claim to maintenance, 
. the answer is given in the judgment of Mr. 
Justice Tomlinson, when he says:— ; 
_ "With regard to the widow, as I under- 
stand it, she is entitled by Khoja custom to 
maintenance out of the estate. She has, 
however, no specific interest in any’ parti- 
cular item of the family property, and her 
rights are subject to the general dealings 
with the estate by those in charge.” ' 
‘Tbe result is that this appeal fails, and 
their Lordships will humbly advise His 
Majesty accordingly; but, as the appellants 


have come here in forma pauperis, there - 


will be no order as to costs. 


K. J. R. Appeal dismissed. 


‘Solicitors for the Appellants:—~Mesers. 
Charles Russell & Co, ` 


Solicitors for the Respondents:—Messrs. 
Thompson Quarral and Atineave. 


Note:--This pronouncement of the Privy Council 
may set at rest the conflicting decisions of the Indian 
High Courts as regards a partner's authority to 
mortgage partnership property; see. (inter alia) 2M. 
I. A. 40/; 16 E. R. 586; 6 W. R. P. O. 10;-1 Suth. P. 
O. J. 109; 1 Sar. P. C, J. 222—5 O. 792; 6 0. L. R. 34; 
2 Ind. Dec. (N. $).1112—4 A. 437 at p: 459; A. W. N. 
(1882) 87; 2 Ind. Dec, (N. 8.) 1013; and 31 M. 206; 4M. 
ly T, 66—LK. J, R.| . 


`- Generally speaking, a Statute conferring or dealing 


: Lordships’ judgment. 
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^ ; PRIVY COUNCIL. 
A.PPBAL FROM THE SUPREME Court oF Nzw- 
E SouTu WALES. zog 


June 20, 1997, SEE 

Present :—Viscount Haldane, Viscount 
Sumner, Lord Shaw, Lord Merrivale-and: 

. Lord Warrington of Olyffe. . 
Taz MUNICIPAL COUNGIL.or SYDN ills 
—DEFENDANTS—APPELLANTS . 
^. . Versus * 
MARGARET ALEXANDRA TROY— 
, — PLAINTIFE— RESPONDENT: NG 
Interpretation of Statütes-—Retrospective operation— 


Land. Acquisition Act (I of 1894) —Interest on compen- 
gation awarded. 






with substantive rights has. no retrospective operation. \ 
Accordingly, s. 17 of the Sydney Corporation Act, | 
1924 (corresponding, in India, to the Land Acquisi- \ 


tion Act, 1894), declaring- that “the.rate of interest 
‘payable upon compensation for land acquired by 


the Oouncil by resumption—or by any compulsory 
purchase, shall be six per centum per annum” can- 
not be construed retrospectively- so as to.affect: the 
rate at which interest was payable before the, Act 
came into operation. [p. 456, col. 1] 


Appeal from the Supreme Court of New ` 


‘South Wales. 


The material facts are: given in their pH 


/ 


~ 


JUDGMENT. NE 
Haldane.—This'is:an ap. 


Viscount 
peal from a judgment of the Supreme 


“Court of New South Wales, delivered i: 


favour of the respondent who was plaii 
tiff in an action. The appellants we 


‘defendants and the ‘question decided w 


raised by a special case. | 
Before 1924 the respondent was OW? 
in fee simple of a piece of Jand in. 
City of Sydney. On June 6th, 1924, . 
appellants, in accordance with the 7 
visions of the Sydney Corporation | 
1902, and the amending Acts, caused; 
improvement purposes, a. notice for 
acquisition of the piece of land,’ 
published in the Gazette and othe, | 
per newspapers and: complied in all respects 
with the provisions necessary for the ac- . 


‘quisition, Thereupon, by virtue of the. - 


publication of the notice, the land, under 
the existing statutory provision, became. 
vested-in the appellants for an estate in 
fee simple, and the respondent hecame 
entitled to receive compensation. Within 
‘due time from the publication, the respond- 
ent served a notice of her claim to com- 
pensation. The appellants made a valua- 


- tion, and the amount. payable to. the res. 
‘pondent was agreed at 460,826. The only 


ABC 


Question that: arises “is as to. thë rate of 
interest: properly: payable: under’: “the 
circumstances upon. the amount so ascer- 
.. tained as due, “At óne- time, under the 
“Public -Works: Act; 1900, providing for the 
acquisition of land for public: works, the 
interest payable on'.the amount of com- 
dmnsation for land; resümed  thereundér 
s6 per cent.- The provisions. of this Act 
ere incorporated. .by- reference in the 
ydney- Corporation’ Acts,'the’ interest rate 
being lowered to 4 per cent. Subsequently. 
She: interest rate . under the Public- ‘Works 
Act was similarly’ reduced. .. The provisions 
'/ 88 to resumption were altered. in other 
/ . yéspecta in 1905 by an. Act. of that date, 
‘ander - which, in lieu of service of notice, 
-publication in the ‘Gazette and certain 
newspapers was substituted for. it, and the 
Jand was:to vest on the publication. of the 
“notice. and.description. - There: was another 
Amending Act of 1916 into the provisions 
of. which it is not necessary to enter. But 
in. 1924 ‘the Sydney ` Corporation ` Act of 
4 D nnt year enacted’ that the 1924- Act and 
(the -1902 Act and the Acts amending: it 
bo should be construed along. with, the. 1924 
ct as the principal Act. 
The 1924 Act.as thus-defined also enabled 
the appellants to acquire land subject to 
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‘certain. reservations in favour of the. owner ` 


‘and to effect re-alignments for -the . pui- 
poses ‘of ‘widening. On these provisions, 
in the opinion of their Lordships, nothing 
turns for the purpose of: the. present ques- 
tion. The only: material. provision is that 
contained in. s, 17, Which. is in - | these 
"terms :— Y 

ii Notwithstanding the: provisiohs of any 
‘other -Act the rate of interest ‘payable i upon 
‘compensation for land , acquired: by: the : 
Council by resumption or by the re-aliga- 
"ment method, or by any compulsory. pur- 
‘chase, shall be six per centum. pèr annum”, 

The Act of 1924 came into . operation 
‘on September, 17th in that year, ‘and; as 
‘already ‘stated, the acquisition (called 
fesumption) had taken place- under. the 
‘existing Statute-on June 6th. 


constraction of s,-17 of “the Act. of 1924 
jnterest at 4 per' cent.'was payable on the 


. June, 6th in that year, the date. of the 
| publication of the notice and of consequ- 
- ent vesting in the Corporation, up .to. Bep- 
-tember 17th and thereafter at 6. per, cent. 


emiemidiag.. that. tbe: Act”: ; did. ;not- 


ze Vis ie 
` 


Ts 
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. Obief Justice, 


. that it is retrospective in its -operation -80 
"agreed amount of compensation’, as from . 


' N 


TEL oF 1938 


become ` opérativa—antil : September ' 17th 
when it received the:Royal ‘Assent. The 
appellànts-contend; on the other ‘hand, that ; 
the title to interest at 6 pet, cent.” under ! 
s. 17- ‘could nót/ arise in regard to an 80- 
qüisition- before: the Aot became. operative, 
One reason ‘for’ this: contention is that the- 
Act ‘of 1924 for the first timé ‘enabled the 

“ fe-àlighinent-method: "to be‘adopted, and 
that accordingly . s,'17; which extends tò 
interests -accruing under: that method must 
bė- treated: as limited to land: ‘acquired 
after the Royal Assent - was given” to the 
Act, “inasmuch as the re-alignment: ‘method 
was established by tha, Act’ for the: time. 
The: Te&lignment ‘method i&.thus, according. 
to the argument for thè” appellants, a key 
tó the scope of this section, -Bút they ga 
further~and contend that éven as regards 
ordinary ‘acquisition or resumption. there 
is asimilar indication of. intention “to be 
‘found in the language ‘of’ s, 17, in that 
the payment of interest at: 6. per cent. is 
to-be limited to- cases of ‘acquisition’ or 
resumption after: the--Aét of 1924 had be- 
come operative.;- Resumption,.théy argue, 
‘by -mezns-of:publie notiflcation, instead of 
by service of notice ‘on the owner, was 
first authorised: by the ' Act: ‘of 1905. The 
compensation was’ to be"'ascertainéd under 
the provisions of the Public Works. “Act, 
1900," the:scheme - of ‘which for. this ur- 
“pose isto be- incorporated - with: the Act 
-of 1905. “Under: the. Public "Woiks Act, 
“1900, by-s. . 119 (2) if compensation is. pay- 
‘able in respect of land'takén by notifica- 
-tion in the Gazette (the: then’ mode) it is ` 
to bear intérest.as from. the" date of this 
‘notification. . As'the Act-of 1924 -is~to be 
-read with the- Act: of 1905: it i argued that 
‘the word “acquired” -iw s; 17^ of the “Act 
‘of: 1924 should be-- read ás~ meaning “ace 
quired after that -Act- ‘came into operation. 

"The. learned Judges of the- ‘Supreme 


"Oourt of New South “Wales: agreed in re- 


jecting this. contention, end held that the 


 respondent' was entitled to ‘succeed.’ The 


main ground of their ré&soning- turned i on 


the ambit.and scope ofs. 17. 
The ‘respondent claims that on theire i 


“ “Tt cannot’ be contended.” paid the. 


eu 


“and it. is.. not :Gontended, 


as to affect the rate at which interest was 
payable hefore it came into operation, but 


"the question. is whether. the: direction: that 


interest thereafter is to be at the- rate: of 
6 per cent. per annum applies only to 
Subsequent acquisition of lend, or applies 


A) 
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as well to prior acquisitions, the compen- 
‘sation for which was still unpaid when it 
came into force. The words used are per- 
‘fectly general. What is spoken of is the 
rate of interest payable upon compensa- 
tion for land aequired by the Council. No 
distinction is made between land acquired 
before the Act and that acquired after, 
and to give effect to the contention of the 
‘Municipal Council it would be necessary 
to substitute for the wide and general word 
‘acquired’: some such words as ‘to be 
acquired’, or ‘hereafter acquired’. I oan 
find nothing in the section to justify the 
imposition of any such limitation, and there 
is norule or presumption which requires 
that the word should be so limited in ite 
meaning". < : 

The learned Chief Justice goes on to 

say thatit is plain that the purpose of the 
section wasto bring up the rate of interest 
from one which was too low to 6 per cent. 
the lower rate being inadequate to ruling 
rate of intereat. 
. Their Lordships find themselves in full 
agreement with the conclusion thus 'ex- 
pressed. In their opinion this conclusion 
is neither affected by the well-known rule 
Of construction against retrospective inter- 
pretation, nor by anything to be imported 
from the expressions used in the earlier 
Statutes in the series which has to be read 
“in conjunction. Section 17 must in their 
opinion be read aslaying down a nrinciple 
Standing by itself, and to prevail, as the 
section `- declares, notwithstanding the pro- 
visions of any other Act. The new rate of 
interest relates to the amount of com- 
pensation forland acquired by any of the 
alternative methods. This provision is a 
substantive one which is not made to de- 
pend on any reference to corresponding 
‘provisions in the earlier Statutes, and does 
not give rise to any question of retrospec- 
tive operation. 

On June 6th, 1924, the entire title to the 
piece of land in qnestion was acquired by 
and became vested in the appellants, who 
became then entitled to compensation. On 
September 17th 1924, the new standard 
rate of interest was declared to be anpli- 
cable to the compensation for all land ac- 
quired. Their Lordships think that these 
words are unambiguous. They givea title 
. to the higher rate of interest as from 
September 17th and apply subsequently 
to the passing of the Act which contains 
this fresh provision to compensation for 
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land acquired prior thereto, notwithstand- 
ing that the Act was assented to later. 
Accordingly, between June 6th and Septem- 
ber 17th the rate will remain 4 per 
cent. and after that is 6 per cent. . 

They will humbly advise His Majesty 
that the appeal should be dismissed with 
costs. - 

K, J. R. Appeal dismissed. 

Solicitors for the Appellants:—Mtsers. 
Light and Fulton: 

Solicitors for the Respondents;—Messrs 


Hughes and Sons, 


PRIVY COUNCIL. 
APPEAL FROM THE SOPREME COURT OF THR 
SrRAITS SRITLRMENTS (SETTLEMENT OF 
SINGAPORE ` ; 
July 18, 1997. 

Present:—V iscount Haldane, Lord 
Atkinson, Lord Blanesburgh, Lord 
Darling and Lord Warrington of Olvffe. 
LIM YAM HONG, rratine as LEE HONG 
& Co.—DEFENDANT8—À PPELLANTS 
VETSUS 
LAM CHOON & Oo.—PrAINTIFFS — 


RESPONDENTS. 
Evidence—Inadmissible evidence—Hearsay—Coun- 


“sel not objecting —Practice—A ppellate Court—Fin ding 


of fact of trial Judge, weight attaching to. 

Hearsay evidence which ought to have been rejected 
as irrelevant does not become admissible aa against 
a party merely because his Counsel erroneously failed 
to take the objection when the evidence wás being 
given. [p. 458, col. 2.] - 

Due regard ought to be paid to the .findin gs of a 
Judge who has decided matters of fact deposed to by 
witnesses at the trial before him. [p. 459, col. 1.) 


Appeal from the Supreme Court of the 
Straits Settlements. ' 

The material facts are 
Lordships’ judgment. 

JUDGMENT, | 

Lord Darling.—This case was tried 
by Bir James Murison, Ohief Justice: and 
the nature of the matter in dispute is 
sufficiently ‘stated by him in these. words:— 
. "The plaintiffs in this case sué.'the de- 
fendants for $10,164 for breach of- con- 
tract fo take delivery of fifteen. tons of 
Singapore Standard Flat Bark Crepe at 
$ 1,03; per pound. The defendant denies 
that he ever made such a contract. The 
damages represent. the difference in price 
when the rubberin question was -sold-in 


given in their 
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“the open market after defendant's repudia- 
tion of the agreement. 

' “The only issue is whether defendant 
made the agreement or not. l 

“The plaintiff says that the agreement 
. was made on his behalf by Cheng Kee, 
clerk of Messrs. Green and Collier, Brokers, 
i na the defendant on the 4th August, 
1925. 

“The burden of proof lies upon the plaint- 
iff, His witnesses are Cheng Kee, clerk to 
Messrs.. Green and Collier, and Mr. Green. 

The Ohief Justice was not satisfied that 
the plaintiffs had proved the making of 
the alleged contract, and he, therefore, en- 
tered judgment for defendant. On appeal 
to the Supreme Oourt of The Straits 
Settlements, this judgment was set aside 
and judgment entered for the plaintifs 
-for the amount claimed, Mr. Justice Reay 
dissenting from the opinion expressed by 
Mr. Justice Brown and Mr. Justice Deane, 
the other members of that Court. 

“The evidence given by Mr. Green for 
the plaintiffs, although accepted entirely 
by the learned Ohief Justice, was rightly 
declared by him to be of itself quite in- 
. gufficient to prove the making ofthe con- 
tract. For that purpose, therefore, re- 
liance was placed on the testimony of 
Cheng Kee,a clerk or broker employed 
by the plaintiffs. This man the learned 
Chief Justice qualifiedas “not a very bad 


` witness”, and added that if he could get 


defnite corroboration of his story the 
‘denials ofthe defendant and his witnesses 
would not have availed to displace the 
evidence called on behalf of the plaintiffs. 
"But", said the Ohief Justice, "I find 
` very great difficulty about the corrobora- 


"> tion of Cheng Kee's evidence", He, there- 


fore, held that the burden of proof was 
not discharged; and so he pronounced in 
favourof the defendant. 

The corroboration of Cheng Kee mainly 
relied upon by plaintiffs’ Counsel was the 
established fact that a confirmation slip of 
the contract was prepared in the plaint- 
iffa' office, and, further, that Cheng Kee 
swore that he himself on 4th August gave 
this note into the *defendant’s own hand. 
This statement was denied by the defend- 
ant, who swore that he did not see Cheng 

' Kee on that day. . | 

It was stated by Mr. Green that ‘on 1lih 

. August he, with Cheng Kee, went to ihe 
. defendant's officeand there saw his manager, 
... Ah. Qhóon, "who said he had seen Cheng 
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Kee hand our comfirmation slip to the de- 
fendant". It was notalleged that the de- 
fendant was then pfesent, and it is clear 
that,he being absent, this conversation Was 
not evidence against bim. Further, Obeng 
Kee, in his evidence, was allowed to say: 
"On the llth August the defendant's 
manager (Ah Choon) told the plaintiffs’ 
towkay and Green, that he had seen the 
confirmation slip.” This also is not evi- 
dence against the defendant, and regard- 
ing it Ah Choon swore “Oheng Kee did- 
not call on the 4th August. 
see him. I never said I had seen the 
confirmation slip—Cheng Kee said that," 

Now allthis evidence was relied on by 
the two learned Judges, who allowed the 
appeal, and especially by Mr.. Justice 
Deane, as being sufficient corroboration of 
Cheng Kee’s testimony to justify the re- 
versal of the judgment of the Chief Justice. 

It ib true that the evidence of what Ah 
Choon, who was not alleged to have any 
authority to represent the defendant, had 
said in his absence was not objected to 
by the defendant's Counsel, but still the 
fault of an Advocate cannot so alter the 
character of testimony as to convert into 
corroborative evidence that which the 
law regards as merely fit for rejection 
as hearsay, yet this was also accepted as 
good evidence of the contents of a written 
document: since the paper, said to have 
been delivered to Ah Choon, was treated 
as a note confirming a contract, Moreover, 
it was impossible to treat statements by 
Oheng Kee as corroborating his own evi- 
dence, for these were merely parte of that 
very evidence itself. 

To their Lordships it appears that the 
two learned Judges of the Supreme Court, 
who came to aconclusion opposed to that 
of the Chief Justice who had tried the 
case, did so upon grounds which cannot 
support their conclusion. l 

Their Lordships agree with Mr. Justice 
Reay—who dissented from the opinions 
expressed by his colleagues in the Supreme 
Court—that the Chief Justice's decision 
was attacked on the ground that he “over- 
looked, or did not attach sufficient weight 


to this (Ah Ohoon's) admission. It is;8. 


sufficient and it is obviously a fair answer 


regarded," 
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Applying the well-established rules as 
to the amount of regard to be paid tothe 
findings of a Judge who has decided 
Matters of fact deposed to by witnesses at 
the trial beforebim, and having consider- 
ed all the evidence admitted, their Lord- 
Bhips are of opinion that the judgment of 
Chief Justice Murison should stand, and 
they will, therefore, humbly advise His 
Majesty that this appeal should be allowed 
with costs, the judgment ofthe Court of 
Appeal set aside, and the judgment of the 
“Chief Justice restored with costs in bcth 
Courts. 


E. JiR: Appeal allowed. 


Solicitors for the Appellants:—Mesers. ' 


Parker, Carrett & Co. 


. Solicitors for the Respondents:—Messrs. 


Peacock & Goddard. 


Note:—See also Miller v. Madho Das, 19 A. 70; 23 I. 

A. 106; 7 Sar. P. O. J. 73: 9 Ind. Dec. (x. 8) 50 (P.O). 
where there was an erroneous omission to object 
before the Courts below to the admission of evidence 
that was not relevant, and their Lordships ofthe 
' Privy Council held that ‘that was not enough to make 
- irrelevant evidence relevant. This pronouncement of 


. the Privy Council has led to some conflict of judicial : 


opinion in India; see finter alia) 1 O. W. N. 530—2 
Ind. Cas. 998:—9 Ind. Cas. 211: 130. L. J. 18—28 Q. 
142—66 Ind. Cas. 15; 49 ©. 93: 34 C. L. J. 107; A. I. R. 
1922 Cal. 267. Their Lordships’ present judgment, 
although on an appealfrom the Straits Settlements, 


will be a useful guide to the Courts in this country, . 


“as it reiterates the principle laid down by the Board 
as far back as 1896 in Miller's case.—[K. J. R.] 
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PRIVY COUNCIL. 
ARPRAL FROM THE- COURTOR APPEAL OF NEW 
* < ZEALAND. 
. November 17, 1927. 
, Present:—Lord Chancellor, Lord . 
Buckmaster, Lord Carson, Lord Darling, 
^. and Lord Warrington of Olyffe. 
JOHN LACHLAN MoGILLIVRAY 
WATSON- -APPELLANT 


versus 
. BERTHA ELINOR LILIAN HAGGITT 


AND OTHERS— RESPONDENTS. 
Contract Act (IX of 1872), ss. 253, 256— Partnership 
iness continued’ after expiry of term agreed upon 
— Partnership at will — Presumption of continuance of 
old terms—Share of nett annual profits payable to 


the executors of deceased partner—Ascertainment of : 
. profits—Surviving partner's claim for salary—Con- 
~ struction of documents—Meaning of expression used in | 


several parts 


v 
- 
ar 


‘the old terms so far as they 
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Where a partnership 'is entered into fora fixed 
term, and the term expires but the partners con~ 
tinue the business as partnérs at will without _ fresh 
articles; the business is deemed to be continued upon 

are applicable to a 
partnership at will. [p. 460, col. 1.] 
here under partnership articles it was provided 
that inthe event of a partner dying or becoming 
insane, and during the term ofthe partnership, the 
surviving or remaining partner would pay to the, 
representatives of the partner so dying etc., a share o 
the "nett annual profits" of the partnership business: 

Held, thatthe nett annual profits, by which the 
amount of the sum to be paid by the surviving 
partner was to be measured, should be ascertained 
by deducting from the receipts and earnings of the 
business such outgoings and ordinary businesa 
Gxpsnses as were under the partnership articles or 
by the practice of the partners so deducted during 
the partnership, the business being for this purpose 
treated asa continuation of the partnership business, 
A payment, however, which under the partnership 
articles ceased with the dissolution of the partnership 
could not be properly deducted. [ibid.] 

Ex parte Harper (1), referred to. 

Where a partnership is dissolved by death of a 
partner the business, if carried on by the surviving 
partner, isso carried on by him on his own gole 7 
account and for his own benefit, the annual sum 
payable (under the partnership articles) to his / 









deceased partner's executors being, in substance, í 


purchase-money for his interest in the assets of the | 


business. [p. 461, col. 1.] . 


Upon the construetion of the partnership articles 
inthis case, their Lordships held that, without an 
express provision to that effect, the surviving parinen 
was not entitled to a salary. lp. 461, col. 1.] 

In construing the provisions of an agreement | 
thére is no rigid rule that the same meaning ought 
to be given to anexpression in every part of the | 
document in which it appears. A difficulty or | 
ambiguity may be solved by resorting tosuch a `.. 
device, but itis only in such cases that it is neces- E: 
gary or permissible so to do. [ibid.] 


Appeal from the Courtof Appeal of New M 
Zealand. : l 


The material . facts are given in their 
Lordships’ judgment, f 


JUDGMENT. . 

Lord Warrington of Clyffe.—This 
appeal raises a question of construction 
upon articles of partnership between the 
appellantJohnLachlan Me Gillivray Watson 
and Arthur Bryam Haggitt. T'hebusiness of 
the partnership was that of Barristers and - 
Solicitors. MERE 

The articles were dated the 18th May, 
1905, and the term of the partnership was 
15 years from that date. The term expired 
onthe 18th May, 19:0, but the partners con- 
tinned tke business as partners at will 
without fresh-articles, and, therefore, upon 
the old terms so faras they. were applicable 


, to a partnership at wil, — 


i í 


. 
- 


; | 


"460 
Mr. Haggitt died on the 5th January, 


_ 1926, and - the partnership was, thereby 


| “If at any time 


eer 
) 
t 


dissolved. The respondents are his: execu- 

tors, p 

The articles contained the following 

clause (No. 21);— 
x during the terms of the 

said partnership either of the-said partners 


7 -shall.die or’ become permanently inca- 


^gane or of unsound mind 


paeitated for work or shall become in- 
to such an 
extent asto render him unable or unfit to 
carry on the business of the partnership 
then and inany such case ‘the surviving or 


remaining partner shall during the period: 


‘of fiveyears from the occurrence or hap- 


a case may 


‘pening of such event of contingency pay 


to the executors and administrators of such. 


partnerso dying as aforesaid or as the 
be to the Committeeor repre- 


~ Wentatives of such partnerso incapacitated 


difficulty -of 


as aforesaida sum equivalent toa one- - 
“third” part or share 


of the nett annual pro- 
fits- of the said. partnership business 
for -each year of the said term of five 
years." | | 

Taken by itself that clause presents no 


profits; by whichithe amount of the sum 
to be paid by the surviving parther in 


each ofthe five years is to be measured, 


. would be ascertained by deductiug from 


the, partners 


the receipts and fearnings of the business 
such outgoings and.expenses as Were under 
the articles or by the use and want ‘of 
so ‘deducted .during the 
partnership, .the ‘business being for this 
purpose treated as a continuation of the 


. partnership business [Ex partelHarper (1) | 


^ his contention was 


A payment however, which under the 
articles ceased with the dissolution of 


the partnership, would not be ‘properly . 


deducted. 


The appellant, however, contends—and 
upheld by the Judge 


. of first instance and byoneof the four 


- jg entitled to deduct, 


of Appeal—that he 


Judges the Court 
in addition’. to the 


_ ordinary business expenses and outgoings, 


: ‘this contention is ' correct 
. for decision. 
.. The clause of the articles 


an annual sum payable to him by way of 
“salary” during the partnership. Whether 

is the question 
providing for 


' \19'(1857)1'De G.& J. 180; 26 L.-J. Bk. 24; 3 Jur, 


(N 8.) 724; 5 W. R. 537,44 E. R. 092; 29 -L. T, (G. a.) 


108,118 R. R. £0. 
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years of. the 


construction. The nett annual . 
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payment of "salaries" to. the: partners ig 
cl. 3 which isin the following termsi—  . 
“The said Arthur. Bryan Haggitt shall 


receive a salary of £600 for the first year 
ofthe said partnership term, a salary af . 


£730 for the second year. of the said 
partnership term and the said John 
Lachlan McGillivray’ Watson shall draw 
all the nett profits of the said” business 
during the first “two : 
During each of thé third, fourth and fifth 
sàid partnership term the 
said J. L. M. Watson shall draw a salary 
of $1,500 per annum. and. also one-half of 
the nett profits for each such, year and 
the said A. B. Haggitt shall draw a salary, 
of $750 per annum for ‘each of. the said 
third, fourth and fifth ryears and also.one- 
half of the nett profits for each such 
year. Thereafter. and during.the continu- 


ance ofthe seid. partnership term the T 


said J. L. M. Watson shall draw:a salary 
of £1,5U0 per annum and -one-half-of the 
nett profits each year and thesaid A.B, 
Haggitta salary of: £1,000 per annum and 
opehalf of the nett profits for each year 
during. the term’ of the said partnership, 


and the said: partners shall be. allowed: to 


draw the aforesaid amounts by: monthly 
‘nstalments in. -anticipation of their 
respective shares or profits in the said 
partnership business." | 7 
” Olause 5 ia a common form of provision 
for the payment of expenses, outgoings and 
losses out of the receipts and earnings of 
the business. 
thereof then by the said partners in the 
shares in which they shall for the time be- 
ing be entitled to the nett profits of the 
said business’. E 3 

The contention. of the: appellant.and'the. 
judgments of the-two: Judges who decided 
in his favour ‘are based upon a supposed 
rule of congtruction that the-same;meaning 
ought to be given to an expression in 
every part of the: document in which . it 
appears. 

Applying 
that “nett profits" incl, 3 and in cl. 5 means 
what is left after 
and, therefore, it must 
meaning in el. 21. If this conelusion were 
logically applied > the "salary" of A.B, 
Haggitt should. also be deducted add 
paid to his executors, but the absurdity 
of paying a “salary” to, the executors of a 
dead partner who cannot -give any assist- 
ance inthe business is recognised and 


1 


“And in case of deficiency . 


this supposed rule itlis said. 


the deduction of salaries, | 
have the samé | 


years aforesaid. ` 


É 
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the Judges who were in the: appellant's 
favour stop short of the logical application 
of their conclusion by deciding that the 
"salary" of the appellant alone ought to be 
deducted. | | ' 

The truth is thereis no rule of such 
general application as is 
the appellant. A difficulty or ambiguity 
may be solved by resorting to sucha 
device, but it is only in -such cases that 
it.is necessary or permissible go to do. 


, In the opinion of their Lordships it is’ 


In the present case quite clear that in 
cl. 21 the expression “nett profits” has a 
different application to that which it has 
in el.3 andcl. 5. Olause 21 is dealing 
with a state of things wholly different 
from that dealt with in cl. 3. The part- 
nership is dissolved, the "salaries" which 
were payable “during the continuance of 
the partnership term" have ceased “and 
the business is being carried on by the 
appellant on his own 


to his deceased partner's executors being, 


in substance, purchase money for his in- 


terest in the assets of the business, 
Under such circumstances it is impossible 
to hold, without 
that effect, 
to allow a salary to thesurviving partner, 
Their Lordshipsare of opinion that the 
&ppeal fails and ought to be dismissed with 
costs, and they will humbly advise His 
Majesty accordingly. LAE 


.K. J.R. Appeal dismissed. 


‘Solicitor for the Appellant:—Mr. C. J... 


Wray. . LN l | 
Solieitor for the Respondent:— Messrs, 
Blyyth, Dutton, Hartley’ d Blyth . — 


Note:—1. As regards the surviving partner's claim 
for a ‘salary,’ reference may usefully be made to the 
judgment of the Privy Council in 81 Ind. Cas. 525; 
A. I. R. 1924 P: O. 93; 19 L. W. 425; 34 M. L. T. 69; 
. 22 A. L. J. 382; (1924) M. W. N.660;29 C. W., N. 161: 
L. R. 5 A. (P. C.) 109 (P. O) (onappeal from 64 Ind. 
Cas. 861: 48 O. 906: 33-0. L. J. 411; 96 O. W.N. 463; 
A. L R.1922 Cal.122 where their Lordships allowed 
fair remuneration to the surviving partner for the 
management of the business. | zo wee 

2. This was à case from New Zealand, where a 
partnership between Barristers and Solicitors is 
apperently not forbidden. Generally Speaking, such 
partnership are not recognized. “Any dealings between 


members of the Bar and Solicitors as regards sharing . 


costs or profits are incompatible with the discipline 
of the Bar’; {Consolidated Regulations of the Four 
Inns of Court (January, 1907),-s, PH Halsbury's Laws 
of England, Vol, 2 p.370.—|K, J. R. : 


contended for by ` 


“Where & deed of trust in relation to im 


Sole account and for. 
his own. benefit, the annual sum. payable. 


an express provision to. 
that,’ the partners’ intended. 


t. 


. the document contain 


. trict.] 


urged for the. first 
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. PRIVY COUNCIL.. _ 

APPEAL FROM THE Rancoon Hiet Count. 
- .. . December 6, 1927. ^, | 

.. Present.|—Viscount Sumner, Lord: 
Atkinson, Lord Sinha, Sir J ohn Wallis 
` and Sir Lancelot Sanderson. 
V. P. R. V. CHOCKALINGAM e 


OHETTYAR-—PLAINTIFF—APPELLANT AN 


versus à f 


E.N. M. K. CHETTYAR Fram AND 07 


|... —DEFENDANTS— RESPONDENTS. } ` 
Trusts Act (II of 1882), s. 5—Deed of trust— 
tion of- property— Registration Act (XVI of 
8. 21 A. b 


ie ie kaa „olg 
property 18 registered, the instrument must 


by s. 21 of the Registrati 
Act, 1908. [p. 464, col. l] - eee ve 


Appeal from a judgment and decree 
of the Rangoon High Gourt ` 


* 
s 


ber, 1925, confirming that of the District 
Court, Pegu, dated the 7th J une, 1924, `, 
The material facts are stated in their 


_ Lordships’ judgment. 


Messrs, Parikh and 
pellants. 

‘Sir Geo. Lowndes, 
for the Respondents. 


Pennell, for the Ap- 


(Rutledge. 
and Brown, JJ.,) dated the 29th Septem-. 


4 . 
- 


" 4 
^ 
NP. 
qe 
[i 
1 


^ 


7 18 ; atain ` 
a description of such property sufficient to identify 
.thé same, as required 


~ 


. 


^ 
` 


x 


* 
LI 


as 


K.C.. and Mr. Raikes, - 


Sir George Lowndes, in arguing the ‘re-.. 


spondents’ case, took the objection that the 
immoveable property 
eally mentioned in 


can only be transferred 
document. 2 A 
Reads s. 21 of the Registration Act. Here 


8 no description at all. 


in suit was not Specifi- . 
the trust deed. He . 
. referred tos. 17 of the Indian Registration 
, Act and contended that ( r 


immoveable pro- - 
‘perty of the value of. Rs. 


400 and üpwards - 
by & registered. 


[Loro SrNBa.—In fact there ig no men-. 


tion at all of the property in the trust deed. 


[Sir Joan WaLLis.—Bome part of the pro- - 
perty mustbe situate in the Registry Dig. «. 


Reads s. 28 of the 
[Siz Jonn 
gistration apparently occurred to noone in 


Registration Act, 


- the case before. | 


Mr. Parikh, in replying, 
the question of registration should not be 
takan up at this late hour,as it was not 
mentioned in the Courts in India nor iü the 
respondents’ “case,” 

(Their Lordships considered that it 
was a point of law which could be 
time in argument.) 
You haveto look at the Indian Trusts Act, 


L 


objected that 


WaLLIS.—The' question of re- | 


: 






X 


| tion Act. 






..do not require a 


` Registration Act.] 
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[Siz Jonn Wattts.—Do you say that re- 


gistration is not necessary ? | 
No,.but I contend that we must be 


guided solely by the Trusts Act and ean- 


not bring in the provisions of the Registra- 
[Sir Jons WaLLrs.—Refers to the defini- 
tion of registration as given ins.3 of the 
Indian Trusts Act.) h 
[Logn Sınma, —Is it your point that you 
registered instru- 
ment for conveying property in trust ?] 
' [Sre Joan Waruıs.—The procedure for re- 
gistering document is to be found in the 


r ` 


[LORD ATKINSON, —Sir Geo Lownde'’s 
point is that this property is not in the 
trust deed at all. The whole purpose of 
the Registration Act is that people can 
come to the Registry Office and get informa- 
tion as to encumbrances on the property. 
That is the very object of the Registration 


» 
1 


In India, there is no registration of title. 


[Sin Jonx. Watiis.—The object of the 
Registration Act is to give notice to 


. people who want to deal with the property.] 


Mr. Parikh again urges that the question 
of registration was never raised in India. He 
refers to s. 5 of the Trusts Aot, 

: [Loro ArTkKinson.—That section is no 
authority for registration of a property that 


is not named. It would be an absolute farce.] . 


Mr. Parikh reads the definition of “trust” 
ins.3 of the,TrustsiAct, I contend that the 


' trust deed here satisfies the requirements of 


that definition. 

[Siz Jous WarLis.—Do you suggest that 
if the property is not described in the deed, 
the Registering Officer would accept it for 
registration ?] 

[Lorp ATKINSON.—You cannot go to the 
Registry Office and ask them to register a 
document without specifying the property. |] 

; JUDGMENT. xi: 

Sip Lancelot Sanderson.—This is 
Bn appeal by the plaintiff against a judg- 
ment and decree, dated the 29th Septem- 
ber, . 1925, of | 
at Rangoon, which afürmed a judgment 
and decree of the District Court of Pegu, 
dated. the 7th June, 41924, by which the 
plaintiff's suit was dismissed with costs. 

The suit was instituted in November, 
1422, and thereby the plaintiff prayed for 
a declaration that heiwas the owner ofthe 
properties described in the schedule tothe 
plaint, delivery of possession of the said 
properties,cand mesne profits, 


Pallatur, in the 


the High Court of Judieature, 


— elbokiLivdAM cet UAR v. B.N, m. E. Ghêêiyin treat’ 1071. C. 1028 


The material facts were as follows:— —— ^ 
Anundivided Hindu Chetty family .of 
Ramnad . District of 
Madras, carried on an extensive money- 
lending business under the styleof the 
K. P. firm in different places, including ` 
Pegu, in Burma—and one, K.P Rama- 
nathan Chetty, wasthe karta or manager 
thereof. ` s 
On the 10th February, 1908, the said . 
K. P. Ramanathan Chetty, asthe manager 
of the joint family, executed a power-of- - 
attorneysin favour of one Singaram Chetty, . 
who wasthen at Pegu acting as agent for the 
firm under a salary agreement. _ 
The power-of-attorney authorised Singa- 
ram to act .under the style of Kana 
Pana, or K.P. Singaram Chetty, to use 
the name of Ramanathan Ohetty and, 
amongst other things, to sell or exchange . 
all or any of the immoveable property ofor | 
to which Ramanathan. Chetty, was or sho 
at any time thereafter become possessed 


.or entitled, for any estate or: interest 
- whatsoever or which he then had.or at 


any time thereafter should have power to 
dispose of. y i 

The properties in suit, which are 
situated at Pegu, belonged tothe above- 
mentioned joint family, and were undoubt- 
edly part of the subject-matter of the said 
power-of-attorney. 

In 1908 the business of the K.P. firm. 
was in a critical condition, and on the 
6th April, 1908, a trust deed was executed 
between Ramanathan Ohetty for himseli, 


“ and as, head and manager of the un- - 


divided family, and certain other mem- 


bers of the family of the one part, and V. 


M. Somasundaram Chettyarof the other part. ` 

Somasundaram was to collect the debts 
owing to the family, pay the creditors, and ` 
carry on the business. 

By the terms of the deed Somasundaram 
was given'a right’ over, by way. of trust, 
allthe properties, . assets and interests - 
mentioned,in schedules A and B" for the purs - 
pose of selling the same. 

The trust deed contained other powers, 
such as management, the appointment and. ` 
removalof agents, including the agents 
then working inthe K.P. firm, . - 

One, M. S. M. Maygappa Ghettyar, wa&,. 
appointed coadjutor to counsel and advise 
the trustee, and it was provided that the 
trustee should obtain the consentin writs. 
ingof the coadjutor before appointing ` 
agents, or gelling or mortgaging immoves 
able properties in-connestion with the trust, 


1 1 S d gea 2 - E E B ». E $ 
107 1.0. 1928- ^ GHOORALINGAM CHETTYAR V, 32. NM.-K. ORETTYAR FIRME ~ 


It was further provided by cl. 21 of thedeed 
that—“all properties, assets, claimed and 
suits that may come under dispute (or to 
. Gourt) of the K. P. firm have in this way 
been transferred to the trustee. He has 
powerioreceivethem as they are paid, to con- 
vert them all into money and, if convenient, 
to transfer (or assign) them to creditors." 

In 1911 the coadjutor mentioned in the 
‘trust deed died, and no other coadjutor was 
appointed, 

On the 4th January, 1912, Somasunda- 
ram, purporting to act as trustee by virtue 
ofthe powers conferred upon him by the 
above-mentioned deed, appointed Singa- 
ram Ohetty his agent, to transact, conduct 
and. manage the affaira, concerns and 
mattersin ,which he was interested, as 
trustee, and to use the name of Soma- 
sundaram Chetty, trustee. to the said estate, 

On the 23rd June, 1912, Singaram, by à 
registered deed of that date, purported to 
sellto E.N. M. K. Muttaya Ohetty, the 
first respondent, for the consideration of 
EHs.12,900, the properties in suit. This 
deed was not produced at the trial, 
but a copy.ofit was put in by consent of 
the parties at the hearing of this appeal, 

The other respondents are purchasers of 
some of the properties from the first re- 
ppondent. 

On the Ist August, 1913, the trustee was 
discharged, : 

On the 7th January, 1918, on the applica- 
tion ofa creditor, Ramanathan Chetty in- 
dividually, and as managing member of 
the joint family, was adjudicated insolvent 
by the District Judge of Ramnad, who 
directed that all the personal assets of 


Ramanathan and the joint family assets. 


Should vestin the Official Receiver. 

On the 26th January, 1920, the appel- 
lant bought the properties in suit at a 
"publie auction for thesum of Rs, 980, and 
the property was conveyed to him by two 
deeds, dated. the 8th May, 1920, and the 
Tth December, 1921, and executed by the 
Official Receiver. Lhe appellant institut- 
ed this suit,as already stated, on the 6th 
November, 1922, basing his title to the 
properties on the two above-mentioned 
sale-deeds. | 

The first” respondent.relied upon his 
alleged purchase on the 23rd June, 1912. 

The learned Additional District J udge 
dismissed the plaintiff's suit with costs. 


On appeal, the High Court held that. 


Singaram continued asagent for the É. P, 
ärm in the Pegu District from 1106 until 
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after the conveyance to the- first respondent 
that the  power-of-attorney. granted in 
i906 to Singaram continued unimpaired 


and uncancelled, and that he.had ample 
power toconvey the property and give a 


good title.” 


The High Court dealt with certain ques- 
tions of fraud and collusion, to which ` 
reference need not now bemade, as they have ^ 
been raised on the hearing of this appeal. 

lhe learned Counsel, who appeared for 
theappellant, relied mainly upon two points. 

_In the first place, it was’ contended that 
the power-of-attorney of 1906 in favour of 
Singaram came -to an end by reason of 
the execution of the trust deed of the 6th . 
April, 1908. It was argued that by the 
trust deed the whole of the property ofthe 
undivided family was transferred to the 


trustee, that Ramanathanand the family 


had thereby deprived themselves of all 
power to sell the property, and that there- — 
after as the principal had no power to 
seli, the agent, Singaram, likewise had no 
authority or power to sell the property. 

It was also argued on behalf of the 


appellant that the power-of-attorney given - 


by the trustee on the 4th January, 1912, 
was of no effect, as far as- the sale of im- 
moveable properties was concerned, inas-. 
much as the trustee had not obtained the 
consent in writing of a coadjutor to the 
sale thereof as provided by the deed. m 

The last-mentioned point may be dispos- . 
ed of at once, i 

It was not seriously contended on behalf 
of the respondents that they could rely 
onthe power-of-attorney executed by the 
trustee on the 4th January, 1912, as authori- 
ty for the sale by Singaram 01 the pro- 
perties, and their Lordships are of opinion 
that the appellants contention.on that 
point may be taken to be correct.. 

In the second place, it was argued that 
the trust did not come to an end when 
the trustee was discharged in August, 1Y13, 
that the Court on a proper appitcauon 
would have appointed another irusice, aud 
that the property was still subject to une - 
trust and vested in the trustee. | 

lhe learned Counsel 4 
spondents replied tothese points by argu- 
ing, first, that the tru$t aeed of the Gih 
April, 1908, did not include the immveuble 
property in Pegu which is now in suit, and - 
secondly, that there was a finding or tact ` 
by both the Courts in India that the power- 
ol-atiorney in favour of Singaram, dated | 
lOth February, 1906, had not come toan ; 


for the re- - 
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end, “but “thatit was in force and of full not terminated.by reason" of the execu-., 
effect at the time Singaramrsold the pro- tionofthattrust.deed. .-*  --: |". 0 a 
perty to the first respondent. It was further argued on behalf of the’: 

It is clear that theimmoveable proper- appellant that Singaram- --was ‘appointed: - 


` 
` 


ties in: Pegu are not specifically mentioned 
in the trust deed. | l 

The. properties mentioned . in schedule 
"A:are situated at- Pallatur and the other 
places mentioned therein, and they do not 
include the immoveable propertiés at.Pegu, 
^ thesubjeet of this suit. | 

Schedule B includes “the firm under the 
mark of K. P.at Pegu and all the rights 
. guch as money-lending, ete." . - .. .« 

The property mentioned in the schedule 
to.the plaint consists of four lots.of paddy 
land, two houses, and two ‘lots.of garden 
land—situated'in Pegu. . 

In. their Lordships’ opi 

go claimed in this:suit: cannot be. said to 
'" be covered by.the description of the pro- 
-perties in the above-mentioned two . sche- 
dules to the trust deed. "AVID 

This opinion isconfirmed when reference 
is made to the:provisions of the Registration 
Act 111 of 1877—which was in force at the 
timeoftheexecution of the trust deed, dated 
tne 6th April, 1908. The deed wa: registered, 
and if it had, been intended tomake the im- 
moveable property at Pegu subject.to the 


trust for sale, it would have been necessary `. 


to.insert in the deed a description of such 
property sufficient to identify the same, as 
was in fact.done in the case of the. property 
at Pallatur and other places referred toi 
schedule A of the. trust deed. | 
Jt: was, however, argued. on 
appellant that the. terms of cl, 21 of 
the-deed, which have already been stated, 
pre. sufficient to vest all the property of 
the K.P. firm, including the immoveable 
“property at. Pegu, in the trustee. . l 
The deed has to be construed asa whole, 
“and upon such a- construction it is not 
possible, in their Lordships’ opinion,. to 


hold that the above-mentioned words are. 


: sufficient to transfer to the trustee the im- 
moveablé properties at Pegu, which have 
not -been- mentioned in the deed or the 
"schedule containing the description of the 
immoveable. properties which, it was in- 
tended by the parties, should be transferred 
to, the trustees ~ .* . |. , 

"Their Lordships, therefore, are of the 


opinion. that. the properties, which are. tho | 


subject-matter of the suit, were not 
transferred to the trustee by the deed of 
the 6th, "April, 1908, and that the authority 
giyen to Bingaram te sellthe property was 


ma 


behalf of the. 


agentat Peguin 1905 by `à salary sgree-"* 
ment which usually exists-for three years, ``, 
that he returned to. India in or about 1909, -` 


and that the power-of-attorney -which had 
been given to him in 1906.must be consider- 


ed to have come toan end-when heleftPegü `. 


and returned to India. i E 
It appears, however, that Singaram fe- 


agent for the K. P. firm. . 


The learned Assistant District Judge; who ^" 
tried the suit, held that the original power- ` 


of-attorney 0of:1906, in favour of Singaram 


ed. . EE E l 
The High Court considered that it was 
clearly established that-Singaram-continu- 


ed.as agent of the K: P.. firm -in’ the Pegu: S 


x 
* 


“~ * 
. 


turned to Pegu in 1911 and again acted as. 


2 was evidently never withdrawn or cancell- ` > 
opinion the .property ‘ed UR 


District from 1906 until after the -cónvey- ` 


ance in question in thesuit, and the learned :: 
Judges of the High Court. were also of; 
opinion that the ‘trial .Judgé ‘was fully“ -` 
justified on the evidence. in -holding ‘that ~ 
his powers under the . power-of attoney `“ 


granted in 1905 continued unimpaired and 
uneanceled. . - m Thu 


These are concurrent findings, and it was 


W H 
i 


argued on behalf. of. the, ‘respondents that .. 


they are findings of fact, and, therefore, `- 


that their Lordships should not interfere: ` 


“with them. 2° * 2 s i 
It may be that, strictly .speaking, the ' 


question, to which the findings are relevant - 


is not merely one of fact, and that the 
question whether 


first respondent.is a mixed question of law 


and fact. However that may be, their Lord- 
ships, after consideration of ‘the .evidenoe, ` 


see no sufficient reason for disagreeing. 


the- power of-attorney - 
of 1906, was still: effective -ab- the time” - 
Singaram conveyed the property to the -> 


with the above-mentioned.conclusions of the - 


two Courts in India in respect of this matter, ` 


Their Lordships, therefore, are of opinion’ - 


that Singaram had authority. to convey the 
property and to, give a good title, to the. 


first respondent, and that the appeal should: 


be dismissed with costs. Their Lordships 
will humbly advise His Majesty accordingly. 

K.J. R. h Appeal Tm : 
Solicitor for the, Appellant:—Mr, J. E, 
Lambert. — 
. Solicitor 
Bramall & Bramall, — . 


for the Respendent:=-Messre, l 
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CALCUTTA HIGH COURT. 
APPEAL From ÁPPELLATE DECREE No. 793 
OR 1929. 

November 23, 1927. 

Present:—Mr. Justice Mukerji. 
Bibi AIMANA KHATUN —PLAINTIFF— 
APPELLANT 
versus 
SABURANNESSA BIBI ANDOTHERS— 


— DEFRvDaNTS— RESPONDENTS. 

Co-sharers —Exclusive possession of one co-sharer-— 
Other co-sharers, whether entitled to joint possession— 
Equitable consideration. 

Although as a general proposition one co-sharer 
has no right to take exclusive possession ofa joint 
property, yet the question whether such exolusive 
possession amounts toan ouster or not depends on 
the circumstances of each case, and where the Court 
is unable to hold that there was an ouster, it would 
not be right to refuse defendant who is in posses- 
sion the benefit of the equitable principle that the 
mere fact of sole occupation by one co-sharer does 
not necessarily constitute an ouster of the other co- 
sharers, and does not entitle the letter to a decree for 
joint possession. [p. 466, col. 2.] 

Nawadwip Chandra Chakravarti 
Chandra Chowdhury (1), followed. 

l e Rc Chandra Malo v, Gopal Sheikh (2), distingu- 
ished, 


Appeal against a decree of the Sub- 
ordinate Judge, Jessore, dated the v2nd of 
January, 1925, modifying that of the Munsif, 
er Court, Narail, dated the 21st of June, 
1320, ! 

Babu Hemendra Chandra Sen, for the 
Appellant. 

Babu Prafulla Kamal Das, for the He- 
B8pondents. ° 


JUDGMENT.—The plaintiff. is the 
appellantin this appeal. The suit out of 
which this appeal has arisen was instituted 
by the plaintiff on the allegations that the 
lande in suit which are described at the 
foot of theplaint formed part and parcel 
of ajama of Rs. 32 which -at one time- 
belonged to two brothers, Kachimaddi 
and Madhu Molla, Kaenimaddi having two- 
thirdsshare Madhu Mollathe remaining one- 
third. The plaintiff's case was that there. 
wasa partition between . Kachimaddi and. 
Madhu Molla and that the disputed 
lands together with other lands fell to the 
share of the latter. Madhu Molla, itis said, 
died leaving three sons and four daughters 
and the plaintiff who is one of the. 
daughters became according to the plaintiff,- 
entitledto a twelfth share in the land 
owned by Madhu andthe lands in suit 
foll ia the plaintiffs share ona partition 
which took place amongst the sons and 
daughters, of Madhu and the plaintiff, . 


30 


Y. Bhagaban 


ZIMANA KHATUN V. SABURANNESSA BIBI. 


ius 


therefore, prayed fora declaration of' her 
jote right to the said lands and for con- 
firmation of possession therein. There was 
an alternative prayer in the plaint asking 
fora decreefor joint possession with: the 
defendant, in case it was found that there 
was no such partition as was alleged on 
behalf of the plaintiff. The contesting 
defendant in the suit wasthe defendant 
No. 3 who is in possession of the lands 
in suit. The trial Court made a decree 
in plaintiffs favour declaring ‘her right 
to an one-twelfth share in the lands in 
suit and giving her a deeree for joint 
possession with the defendant No. 3 who 
appears to have been the principal con- 
testing defendant in the suit. The case 
of the defendant No. 3 in so far as it ig 
necessary for the purpose of this appeal 
was that he had obtained a lease of the 
said lands from the three sons of Madhu 
and that  Madhu's daughters did not 
get anyof the lands belonging to the 
latter inasmuch as Madhu had made & 
gift of his lands in favour of his sons, 
The parties thereupon preferréd an appeal 
and a ¢ross-appesl with the result that 
the plaintiff's suit has been dismissed 
in its entirety by the léarned Subordinate 
Judge, 

The contention that has been urged -on 
behalf of the appellant hers is that. in 
view of the finding at which the learned 
Subordinate Judge ‘has arrived ‘she is 
entitled to a decree for joint possession 
to the extent of the share which has been 
found in her favour by the Court below, 
The learned Subordinate Judge found 
that the plaintiff owned one-tenth share in 
the property left by Madhu and that the | 
story of partition that had been set up by 
the plaintiff was not true. Itis contended 
on behalf of the appellantthat under these 
circumstances ‘there is no reason why tha 
plaintiff should not geta decree for joint 
possession to thé extent of her one-tenth 
share with the defendant No. 8 in the 
disputed lands, The reasons upon which 
the learned Subordinate Judge has dise 
missed the plaintif s suit are mainly tha 
following: (1)that in the suit which the 
plaintiff instituted "she has not prayed 
for a decree for joint possession. So-far 
ag this reason is concerned the learned 
Subordinate Judge is not perhaps right, 
because the prayer kha in the plaintiff's 
plaintis not incapable of being con- 
sirued as including such a prayer; .In 
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been discussed in a recent ‘decision of 
this Court in the case of Nawadwip Chandra 
Chakravarti- v. Bhagaban Chandra Chow- 
dhury (1). 
consideration of the case-law-on'the point. 
that'as a general proposition one co-sharer ~ 


, 4:406 


- support of-the learned Subordinate Judge's 
view itmayno doubt be said that the 

_.. words used in. this prayer describing the 

. lands in suit as being the lands marked X 
“are indicative of a distinction which the 
‘plaintiff desired to make between the 

-. sgaid lands .nnd the entire quantity of 

- -- lands which fell to the share ofall the 
~  co-sharers which are intended to be meant 
< “by the words Mote  Bandal. Any 
1 “way this matter need not be pursued any 


of a joint property; but the question whe- — 
ther such exclusive possession amounts to . 
an ouster or not depends upon the 
Circumstances of eath case and whera the 


It has been stated thera on...’ 


has no right to take exclusive possession , , 


further, because I am willing to proceed 
on this footing that the prayer included 
the claim for a decree for joint posses- 
sion tothe extent of the’ plaintiffs share 
in- respect of- plot X which forms the 
subject-matter of the suit. The other reasons 
‘are the following: (2) that the plaintiff 
‘had no possession in the lands in suit 
and that the only possession which she 
-could besaid to have in ‘the -suit lands 
was through her co sharers, because the 


Court is unable to hold that there was 
an ouster, it- would not be right to refuse 
the defendant who is in possession the 
benefit of the equitable principle that 
the mere fact of sole’ occupation, by one 
co-sharer does not. necessarily constitute 
an ouster of other- co- sharèrs, nor: does it 
entitle the latter to a deereé- for joint - 
possession. My attention has been drawn - 
to a decision of this. Court in the case of 
Lakhan Chandra Malo v. Gopal Sheikh (2). 


It will, however, be seen that there -is 
a broad distinction between that case and 
the present one, because in that case aço- 
sharer gave & leasé: of the.entire quantity 


 Jearned Judge below distinctly says that 
‘thé story ofthe plaintiff's possession falls 
` fò the gronnd along with the story of. 
“partition; (3) that the lessors, that is to 


pay, the plaintiff's co-sharere were in . ex- 
elusive possession of all the lands left 
by Madhu but without any denial of the 

laeintif's right; (4) that the said lessors 
. ,let out -a plot meaning plot Noutof the 
paid lands to defendant No. 3 on receipt 
of a substantive selami; (5) that on a parti- 
tion the lessors of ‘defendant No. à: would 
be -entitled in respect of their share to 
more lands then what -was settled with 


: i. defendant No. 3,and (6) that so long ss. 


the lands were in possession of the sons 
of Madhu : Molla the plaintiff did not 
object, but when the possession passed to 
the defendant, the plaintiff. instituted a 
guit perhaps because the land, lies ad- 
jacent to her homestead, These grounds 
upon which the learned Subordinate Judge 
has proceeded disclose equitable con- 
gideraticnos which should not be lost sight 
of in a case of this description. I: am 
clearly. of opinion that in view of these 
grounds which the learned Subordinate 
Judge has given, the plaintif in the 
present suit when she failed to establish 
her case asto the Partition, 
be allowed to havea decreefor joint: pos- 
session to the extent of her share—a decree 
which if passed would have the effect 
of disturbing the possession of defendant 
No. 3. The principles that should be 


„Applied io cases of this description have - 


-respectofthe said declaration, ©  ‘ 
should: not: 


of land belonging to. all the co-sharers and: 


in such a case. it may be: said that when" 


such lease is- granted by a body of. co- 
sharers, their intention is to oust the other. 
co-sharers who is not.& party -tothe lease. ` 
Iam of opinion that the reasons given 
by the learned’ Subordinate Judge for 
refusing to pass in plaintiff's favour. a . 
decree for joint possession are good and: 
valid. E. II X t ig 
There, is, however;.one point in con- _ 
nexion with which, it seems to me, the’ 
learned Subordinate Judge has been in 
error His finding being that the plaintiff . 
owns one-tenth share in the property left by ` 
Madhu; and there being nothing to show - 
that this title of the: plaintiff bas in ‘any 
way been extinguished by-adverse pos- 
seasion, there isno reason why the plaintiff 


should not have & decree declaring her 


title to a tenth share in the property. The 
learned Vakil who appears on behalf of. 
the respondents concedes that it;would:be . 
proper-to allow the plaintiff a decree in - 

The result then is that this appeal fails 
and is dismissed, subject tothe modi- 


fication: in the decree passed by..-the 


learned Subordinate Judge, in this respéct 


(D 201 Ind: Oas. 21; 31 0, W. N 480; A. I, R, 1921. 
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only, namely, that the plaintiff should be 
allowed a declaration that she is entitled 
to atenth share of the property which 
forms the subject-matter ofthe suis |. | 

I make no order as tə the costs, ^ +... 

A, N. A. Decree modified.. 
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CALCUTTA HIGH COURT. `. 
CivinL RuLes Nos. 825 AND 820 of 1927. '' 
November 10,1927. ' | 
Present:—Mr. Justica Duval. ` 
CHANDRA NATH SEN AND ANOTHER. 
—PETITIONEBS,  — 


^ “versus 


Babu NAGENDRA NATH GANGULY. ` 


; —OPPosITE Party. . pue 
Provincial Insolvency Act (IV of 1920), ss. 4, 68," 
?5, ($)—Attachment by Receiver of property-of third ` 
person—Application to District Judge to set aside: 
Receiver's. act— Order dismissing application whether.” 
appealable—' Person aggrieved,’ meaning of. fs 
A Raceiver in insolvency attached certain properties 
of the petitioners and sold some of them as belong. 
ing to the insolvent. The petitioners applied. to the. 
District Judge to enquire into and rectify the acts. 
ofthe Receiver, but the applications were dismissed 
by the District Judge. on the ground that they 
were time-barred : ` st, 
Held, (1) that the orders of the ‘District Judge on 
the applications. were appealable by. lSave under.s. 
75 (3) of the Provincial Insolvency Act;. 
(2) that even if they were not. 


~ 


appealable by leave. 


the matter decided was oné under s. 4 of the-Act and ` 


&ppealable as such; 


(3) that the. : petitioners: ‘were persons -aggrieved ,. 
by the orders, and assuch entitled to appeal against. . 


them. 
The question whether a person isaggrieved or not 
by an order of. Court is &' question of fact, - 


- 


guished, . 


Rules against an order of the Court of 
the District’ Judge, 24-Perganas (Alipore), 
dated the 13th May, 1927, MEME 

Babu Prafulla Kamal Das, for tlie Peti- 
toners. E YN ee 
Babu 
Opposite Party. ' E uo 1 dr 

JUDGMENT.—These two Rules have. 
been obtained against an order of. the 


4 


< 


District Judge of 24-Perganas holding that . 


an application to enquire into and rectify. 


certain acts ofthe Receiver in an insolvency. - 


case was out of time and so could not. 
be entertained. It appears that in a 
certain insolvency case a Receiver was 


appointed.and he-attached from tho Bar. . 


‘CHANDRA NATH,SEN v, NÀGENDRA:NATH. GANGULY, . 


Nripendra Chandra, Das, for the ` 


87 

gadars. of ons of-the- petitioners’ , paddy 
and sold it as being the property of the 
insolvent and in the other case he attached 


. Ceriain furniture. It appears that he also 
warned the tenants not-to pay any more 


rent.except to himself. The two.petition- 
ers feeling aggrieved at this. order moved 
the District Judge but he held that the 


this Oourt and two -Rules obtained on the 
24th June,:1927. Subsequently, it appears 
that in July ‘the-two petitioners ‘appeared 
before the District Judge“and applied for 
Jeave to appeal to this. Court against. his!’ 
order and the Judge granted them leave,” 
- "& preliminary point is taken and‘it seem/(- 
to me. one of: substance that as the ord. 
of the District. Judge in these two matte; 
is appealable, s. 115 of the Code of Oif cà 
Procedüre has no application, . Now, itj <. 
clear to; my, mind that the . cese must 
least come under s. 75 (3) which makes |-. 
appealable to this Oourt by leave.. Ei 
if. it did not become appealable by -le 
it isa matter decided by the Judge in 










l; 


te 
u 


.8. 4and isappealable. It is urged, huwe 


ever, fcr the petitioners that -somehow of 
other they are.strangers and. not. persona 
aggrieved and itf this connection .I am 
referred to the case of Hanseswar : Ghosh-v, ` 
Rakhal Das Chose (1), but whether.a person; 
is aggrieved or not;appears to be a question : 
of fact and cannot believe that.& man whose 
paddy has been taken away and a man 
who has. had’his: furniture taken away are 
not people. who are aggrieved.. I must: 
therefore, hold that the Rules must be dis- . 
charged as an appeal lies, a faet which thg 
learned. Judge himself has admitted and.the 
petitioners have admitted. "Wa EA 
I, therefore, discharge both the  Rulag 
with..costs to the Receiver, hearing-fee ong ` 
gold mohurin each case; — . stay s. 
Let the records be sent down.as ‘early ag 
possible... 2. ^7. 7. FUE m rs 
VÀSNSA, 2 010 0. uleg disc D 
(0) 20 Ind, Cus: 085; 48 C: WE N. 309, 18 C. LS dod 


E at AN 


-a 





a Pre 
-CALCUTTA HIGH COURT. 
C , APPEAL From AFPHLLATE Drorse No. t67 
- OF 1925, 
‘November 3U, 1927. 
p ^ Present:— Mr. Justice Mukerji. 
- MAKBUL ALI CHOWDHURY— 
m - DEFÉNDANT No. 1— APPELLANT 
~+ : versus ` 
“BABI KUMAR MALLA-— PLAIXTIRE No, 1 
“AND ANOTAEK— DEFENDANTS— RESPONDENTS. 
TES "Landlord amd, tenant—Kabuliyat—Nature of 
*.: tenancy — Construction of deed. 
The material portion of a kabuliyat relating to a 
_tank with its banks and & plot of land adjoining 
Cothereto ran as follows: “Ishall graze cattle on ihe 
: banks after fencing them all round, I shall rear new 
y -~ fish and catch them and shall not make any objection 
“to, your, catching the old fish, Ishall enjoy the 
- fruits of the fruit-bearing trees now existing on the 
“banks.” - The kabuliyat was: further headed as’ a 
x. ‘Kabuliyat for nine yéars’ and the executant was 
described as cultivator for nine years: 
‘Held, that the tenancy created was an agricultural 
: tenaneyi ` 
j Appeal against a decres!of the Subor- 
© dinate Judge, Addit idna! Court, 
- gong, da ed tte löth of January, 1925, 
' reversing that of the: Munsif, Second Court, 
i "Batkania, dated the 23rd of June, 1923. 
Babu Narendra Kumar Daa, for the Ap- 
: pellant, 
Babu Chandra Sekhar Sen, for the Re 
~-Spondente, 


JUDGMENT. he sontention that > 








f 


+: bas been- urged in this appeal is that tlie , 


r.Bubordinate Judge was wrong in holding . 
-that the tenancy in suit is governed by 
; the Transfer of? Property Act and that - 
v the Munsif who tried the suit bad rightly ` 
c. .held that the Bengal Tenancy Act applied . 
;.to dM. 
t The subject-matter of: the tenancy is 
tank with its banks and a plot: of ee 
~ adjoining. thereto. It had its origin in a 
: kabuliyat the material portion of which 
< Yung. in. these words "I stall graze cattle 
on the banks after fencing them all round, 
zI shall rear new. fsh -and catch them and 


D LOMAKSUL Ait. T. SASI KUMAR MALLA. 


Chitta- Ms. shewn by: the khatian, 
“ing put forward a definite’ cess which fail- 
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tank is not cleared I shall be liable for 
damage," 

Were thesa terms the only materials from 
which the purpose of the t.nanzy Lad t 
be determined, I would have agreed with 
the respondents" contention that it was not 
made out that the tenancy was for agri- 
cultural cr horticulture purposes. The de- 
fendant's (appellant's) eese in the written 
statement was that he had cultivated paddy 
ete, on the lands and had grown fruits 


‘trees on the banks of the tank, and that 


he. had not used the lands for the, pur- 
pose of grazing. The Munsif held that he 
did not cultivate the lands but used the : 
same for the purposes of grazing. This 
finding hes not been reversed by the Sub- 
ordinate Judge.’ On this finding ‘the de- 
fendant seeks to argue that the ‘grazing 
was for a purpose ancillary or incidental to 
his cultivation of other lands in the village, . 


: in ‘respect of whichhe is-.a settled ryot es . 


Whether hav- 


ed, the defendant Gan be, or at any rate 


‘ should be, permitted'to. construct another . 


case upon the findings. that h-ve been 
arrived -at - -against him, may be debatable 


question. But, in my opinion, there is much 


! c'Bhall not, make any’ objection to your . 


Catching the old. fiah. I shall enjoy the 
fruits. of- the fruit-bearing-trees now exist- 
"ure on the banks. I shall be entitled to 
RARE fish throughout ear and shall not 
Te ‘be. competent- to rais 
your catching fish on any festive occa- 
‘gion, If I fill up the tank without your 
"permicsion I shall not be entitled to 
‘raise any objection to your getting khas ^ 
“possession of it. I shall always clear 
the... weeds of 


: any objection, to : 


the tank and if tha^- 


surer indication than all this i in the kabu- 
liyat- itBelf;t8 regards the. status of the 
defendant which it purported to create, 
The kabuliyat is headed as à "Kabuliyat 
for nine.years.” Below this heading, when 
naming the defendant as the executant, 
it speaks of -hir as “Naysena Meadi Chasa 
Sree Makbul Alv" (i. e:, Makbulali cultivator 
for nine. years) I am. of- opinion that it 


was so . said: because the object- was- to 
- create. in -favour of the: deféndant -an 


agricultural tenan¢y for nine years orto 


- make: him, a . cultivating tenant for -that 


period. I think there is. no, ambiguity in 


“the meaning ofthe. document and that the 
view. taken by the; Munsif-of. the defend- 


ant’s status is the correct one, : ! 

I accordingly allow the. appeal, set gaide 
the decree of the Subordinate. Judge and 
restore that of the Munsif with costs in 
“this-as wellas the lower Appellate:Court, . 

AN. A, = Zee allowed, 


ta A - - A 
r at SUM -~ 25 wy r” "E i ama 
"5 p « do = + ¢ £F. om L3 m HE - - N 
< 


107 I. 0; 1928 


CALCUTTA HIGH COURT; 
Civiu Roig No. 919 or 1927, ; 
.November 10, 1927.. 
.. Present:—Mn. Justice Duval, .. 
KASIRADDIN PARAMANIK—PLAINTIFF 
, =—— PETITIONER | 


VETSUS 
KASIR MANDAL-—DEFBSNDANT 
—Opposire Party, 
Practice—Putting parties to -bor 
fo mole their demeanour, legality of. ` 
The procedure of ‘putting the plaintiff and the 
defendant to the witness-box, after the case has been 
ooneluded without putting them on oath to sea them 
aonfront each other and to note their-demeanour is not 
warranted by law. 
Rule against an order of the Oourt of the 


Sub-Judge at Bogra, -having power.-of a 


Court of Small Causes, dated the 28th April, 


1927. 

Mr. M. Syed Nasim Ali, for: the Peti- 
tioner. 

Messrs. M. Nur id: din Ahmed &nd M. = 
Amir ud-din . Ahmed; ‘for ae Pu e 
Party. 

JUDGMENT.—In- this aoi he: 
plaintiff sued to recover Rs. 500- the- 


balance dueon -a ceridin jute transaction... 


af lér hearing 


JOTIRMOY GOSWAMI: GOBINDA-QOB AMT, 


“al? 
` 


“by law. I ài, therefore, compelled iy 


“there is, nohe in the 
‘Pabna and Bogra it will bé transferred NP 


The defendantin his written statement. 


stated that the case was false but, on the. . | 


other hand, Ke was. entitled to a. certain: 
. amount from the plaintiff. He did. not: 


mention in his written: statement: in the’ 


suit that he had sued in.the Court of 
the Second: Munsif for his.counter-claim 


the suit which “was dismissed a little over : 


-@ month after the present suit before.the 
Small Cause Court Judge was disposed óf: 
The case came on for hearing. . 


"The Judge. - 


heard the plaintiff. and. his witnesses, the . 
défendant and his witnesses and arguarents : 


on both sides. 


It then appears that he’ 


took the ordinary noon-day adjournment . 


and oncoming back to the Court, it ‘is’ 


admitted- by him the explanation he fur- 
nished was that he put the plaintiff and. 
the ‘defendant both ‘in the box to confront 
each other and note their demeanour and 
did not swear them but heard them argue 
in support of their cases.: It appears that 
they-said nothing moré-: than what they 
stated in evidence. He then.let them leave 
the box and passed: judgment dismissing. 
the suit. 

This Rule, has been obtained on the 
ground that his “procedure in putting thore 


two parties in the box without putting: 


them on oath and : lef each. talk-. to the: 
. other is.not warranted: by Teu -and has: - 1927, 


explanation the learned. Judgé. BayB that he 
, decided :on the evidence--but. he. 


likely ‘to speak the truth that ‘what occurre 
ed ‘after. thé lunch: did: not weigh. with 


2 Gopte, * | : 


' cation: is made for withdrawal of a suit with liberty 
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fol 
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vitiated the whole: trial,. No. doubt.in his 
had t 
decide ‘on that evidence: considering th 
probabilities: of the'càse -and-it-is dificul 
to believé-in . deciding: as to. who was-more 


him. in.gome-.way, even" ‘though he does not 
think that he did and-it is clear that thi 
method of putting the‘two men into +t} 
box after. the case had beén* conclug 
excepting for. judgmént-is not. warrar 


circumstances to set aside the dedi; 
the case and. remit the. case for a re 
iag.. The case must be tried by some t 
Judge with the necessary powers an 
: Civil Divisio? 





“ss 03: 30] M 
eed j 
spat / 
sot 
ug 
a Judge’ exercising. such - Small. sane 
Court jurisdiction | in the-. District: of Raj-” ~ 


shahi;-.. 
| In the circumstances, I pass: no ‘order: as 7^ 





Decree: set aside, ~- 


A N, iis pae remanded. d TN 


CALCUTTA HIGH: COURT. ae 
Cryin Ruige No, 917 oF 1927. : 
November 16, 1927; SES US 
| Present:—Mr. Justidé Duval.” ~ 
JOTIRMOY GOSWAML AND OTHERS— pa 
PLAINTIRES— PsriTIÓNERS EE 
veraus 


| GURU GOBINDA GOSWAMI arp ÓTHEKS pss 


' —OPPOSITE PARTIES. 
Civil Procedure Code (Act V of: 1908), 0. XXIII, 
r. $—:A pplication for withdrawal of suit with liberty E 
to bring fresh suit—Order for withdrawal without 
liberty, legality of — Proper ERE 
: The proper course to be adopted where, an appli- pt 


to bring a fresh suit, aud the Court considers that . 
such: an application should not :be- granted, is :to 
dismiss the application altogether and proceed with’ ^ 
the case. The Court has no power to make a declara- 
tion that tle plaintiff is permitted" to withdraw with- 
out liberty to bring ^ fresh suit. 

Makant Biharidasji v.* Parshottamdas Rimdi (D, 
Rajendra Nath’ Roy (2), and 
oa Debya v. Chandra Nath ` Pramanik: (3), 
owed 
Rule. against: an, order. of: the: Munsif, 


Third Court, Bankura, dated the 15th J: Fane, - 


-— -— y- 


1 
i 1 
-- 


Su 











vr. Bankim - Chandra - Mukherjee - and 
ou Bansorilal Sarcar, for the Petitioners, 
UDGMENT,—This Rule is heard 
arte. 
‘ecover a certain share of a tank on dec- 
tion of.his title thereto. The defende 
'appeared, the càse was adjourned until 
s over a year old ‘and on the 15th-June 
t came on for’‘hearing. The plaintiff 
examined andthe defendant was ex- 
din part. :A verbal application fol- 
by a written: application was then 
ehali of the plaintiff as there were 
formal defects—leave was prayed 
ithdraw from. the suit with liberty 
to g a fresh suit.. This application 
was strenuously . opposed and the-.learmed 
Munsif rejected’ it. -But instead of then 


finishing the case and deciding it on the: 


evidence on the record and on such further 
evidence in the case a8 might be.adduced 
he made declaration that tlie plaintiff is 


permitted to withdraw from the suit with- 


out liberty to bring a fresh suit with’ costs 


to be paid to the contesting defendant and. 


subsequently made a memo. of such costs. 
Now „ag was pointed out in the case of 
Mahant Biharidasji v. Parshotamdas Ram- 
das (1), the proper course is if the Munsif 
did not consider lihat the application for 
withdrawal with liberty to bring a fresh 
guit should be granted to dismiss thé appli- 
cation and then go on with the case. This 
ruling has been-followed also in the case 
of Kamini Kumar Roy'v. Rajendra. Nath 
Roy (2), and is also in- accordance with the 
decision of a Division Bench of this Court 
in the case of Suradhani Debya v. Chandra 
Nath Pramanik.(3). - I-must hold, therefore, 
that the order of the Munsif. does not 
amount to a dismissal of the -suit or to the 
suit being withdrawn unconditionally. 1, 
therefore, set aside what appears to be an 
order disposing of the suit in this way 
and order.that the case do go back to 
the learned Munsif to proceed to dis- 
pose of the suit on the assumption that 
the application to withdraw with liberty to 
bring afresh suit has been refused, It 
follows too that the present order for costs 
in favour of the defendants must also be 
set aside as it will be for the Munsif now 

- to dispose of the suit as a contested suit in 
the: ordinary way. 


(1) 32 B. 345; 10 Bom. L, R. 293. 
(2), 90nd. Cas. 432; 42 O. L. J. 219; ALT, Bi 1926 


Cal 233, 
(3) ^31 Ind. Cas, 131; 20 C. W. N. 1011, 
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‘In this matter the plaintiff. sued: 


To this extent the Rule is made absolute 
No one appearing on the opposite side, I 
make no order as to costs in the Court. 

A. N. A. Rule made absolute. 


eer 


ri 


CALCUTTA BIGH COURT. 
Civi, Rouse No, 958 or 1927. 
December 1, 1927. ` 
Present: —Mr., Justice Mukerji. 
Sheikh DALILUDDI—Derenpant No. 2 
~- PETITIONER 
TETSUS . 
Sayed MATAHAR ALJI—PLAINTIFE— 
Opposite PARTY. 

Bengal Tenancy Act (VIII of 1885), 5, lóg—-Rent' 
decree—Appeal—Decision as to question of amount of 
rent annually payable. 

In order to bring a case .within the exception to 


8.153 of the Bengal Tenancy Actit isnot necessary , 


that there should be-a declaration in the order or 
decree as to the amount of rent annually payable - 
in respect of the jama. Itis sufficient-ifa question 
as to the amount of rent annually payable has been 
decided in the decree or order. (p. 471, col. 2.1 

The plaintiff claimed rent in respect of a tenancy 
alleging that it comprised an area of 4] acres and.’ 
bore a rental of Rs.3 per year. His case was that 
originally the jama consisted of 53 acres on a rental 
of Rs. 4 but that afterwards 12 or 13 acres were taken 
out of the jama and the-rent reduced to Rs. 3. The - 
defendant contended that the area of the jama was 
53 acres and the rent was Rs. 4, and that there ought 
to be a total suspension of rent inasmuch as he 
had been dispossessed of a portion of the lands of. 
the jama. The -suit .was decreed’ by the District 
Munsif : 

Held, that’ there was a decision by the District 
Munsif on the question of the amount of rent annually 
payable and that his decision was, consequently, ap- 


pealable under s. 153 of the Bengal Tenancy Act. [p. - 


471, col. 1 

Rule against an order of the Court of. 
the Distriet Judge, Faridpur, dated the 21st 
of May, 1927. 

Babu Nirmal-. Chandra Ghanan for* 
the Petitioner. 

Mr. Nuruddin Ahmed, for the. Opposite - 
Party. 


JUDGMENT.—Thie Rule relates toa 
suit for rent which was tried by the Muneif, . 
Second ‘Court, Maderipur. The suit was 
valued at Rs. 15 and odd. The Munsitf- 
decreed the suit. Thedefendant preferred 
an appeal to the District Judge and the 
learned Judge held that the appeal was not 
* maintainable in view of the provisions of. 
s. 153 of the Bengal Tenancy Act. 


to have-decided any question of the amount 


107: Ï O. 1928 * 


. 
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He held : 
; that. the trial Court could not be considered ` 


1 


( 
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pf rent annually payable. The Rule has 
been issued to show cause why this order 
of the learned Distriet Judge should not 
be sət aside upon two grounds first, “that 
the decision of the learned Munsit having 
decided a question of the amount of rent 
annually payable, the learned Judge ought 
to haveheld that he had jurisdiction to 
hear the appeal”, and, second ‘‘that the 
Court of Appeal below ought to have held 
that the Oourt of first instance has also 
decided a question of title to or interest in 
12 acres of land between the plaintiff 
and the defendantsin this case and, there- 
fore, the appeal was competent. 

So far as the second of these grounds 
is concerned, I may say at once that I 
do not feel pressed by the argument 
advanced in support of it. 
first ground the position seems to be 
different. The facts relevant for the pur- 
poses of that ground are these. The 
plaintiff claimed rent in respect of this 
tenancy alleging that it comprised of an 
area of 41 acres and bore a rental of Rs. 3 
per year. His case was that - originally the 
jama consisted of 53 acresof land and the 
rental was Rs. 4,but that afterwards 12 or 
13 acresof land was taken out of thisjama 
for digging a tank thereon and the plaint- 
iff paid Rs. 30 for the- said quantity tbat 
was thus taken; and-further that on 
account of this reduction in the area of 
the jama the rental: was reduced by Re. 1. 
The defendant's case on the other hand, 
appears to have been that the area of the 
jama was 53 and that the rental was Rs. 4 
as is evidenced by the Settlement Khatian, 
Ex. 4-A. The defendant, besides setting 
up various other defences, also contended 
that there ought to be a total suspension 
of rent inasmuch as he. had been dispos- 
sessed from a portion ofthe lands of the 
jama. The questions which had necessari- 
ly to be determined amongst others in 

-~ order to dispose of this suit were: whether 
the relationship of landlord and tenant 


existed between the parties, whether the ` 


plaintiffs allegation that the original jama 
of Rs.4 was reduced to R5, 3 in consequ- 
ence of a portion of thelands of the jama 
having been taken by the plaintiff for 
digging a tank and whether the rent at 
the aforesaid rate as was alieged on behalf 
of the plaintiff was due from the defend- 
ant ornot. Without determining the ques- 
tion whether the jama bore a rental of 
Rs. 3 as wasthe case put forwardon behalf 
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As regards the : 
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of the plaintiff or it borea rental of Rs. 4 
and consisted of additional lands in which 
case the plaintiff perhaps would not have 
been entitled to a decree, no decision 
could be arrived at on the merits of the 
plaintiff's claim, Itis true that there is 
no declaration in the order or in the decree 
as to the amount of: rent thatis annually 
payable by the defendant to the plaintiff 
in respect of the jama. But having regard A 
to the wording of the exception contained” 
ins. 153 it does not appear that any gmoh 
declaration is necessary in order to-bring 
the case within the exception. l*ssufüci- 
ent if a question as to the amont annual- 
ly payable has been decided'in the decree 
or order. Ib certainly appears upon the 
judgment that there has been a decision 
as regards the amount of the jama payable 
in respect of this tenancy. The only differ- 
ence between this case and cases of the type 











peculiar 
ever, reminds that the question of the 
amount of rent annually payable has been 
decided. In this view of the matter 1 am of 
opinion that an appeal Jay from the decisio 
of the learned Munsif. | 

The Ruleis accordingly made absolute} 
the. decision of the learnsd District Judge : 
isset aside and it is directed that the 
appeal which the petitioner had filed in 
the Court of the learned District Judge 
from the decision of the Munsif be now 
heard and dealt with in accordance with 
law. Qostsofthis Rule one gold mohur 
willabide the result of the appeal. 

A. N. A. Rule made absolute, 





CALCUTTA HIGH COURT. 
Civin Rog No. 1065 or 1927. | 
November 23, 1927. > 
Present:—Mr. Justice Mukerji. 
Syed MUJIBUDDIN CHOWDHURY AND 
ANGTHER— DEORLE-HOLDER AND AUCTION- 
PuRCHasEx-— PuTITIONBRS 
versus 
REAJUDDI MATBAR AND OTHERS— 
J upGMENT-DEBTCRS—OPPOSITE PARTIES. | 
Bengal Tenancy Act (VIII of 1886), s. 18—C wl 
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Procedure Code (Act V-pf 1008), O, XXI, v. 00—Ovder ` 
. Betting aside execution sale—Right of appeal—Allega- - 
tion of fraud, effect of. x 
Fraud in publishing or -conducting- a sale is not 
meant to be kept separate from: irregularities in the ; 
publication or conduct thereof for the purpose of the 
Explanation to.s. 153 of the Bengal Tenancy Act and 
wheré an application- is made under O. AXI, 
T. 90 of the Code of Civil Procedure for setting aside 
& sole on the ground of material irregularity or 
fraud, the mere fact that fraud is alleged would not 
give rige fo a question of title within the meaning 
ithe Exception so! as ío take the onse out of the 
ubstentive provision of & l53' ofthe Bengal Tenancy 
et and-thus give a right of appeal which is forbidden 
by that section. [p. 472, cole. 1 & 2. 
Y Maharaj Bahadur Singh y. Karani Moi (1), fol. 
: rom 







wed: 
Kali Mandal Y; Ramsarbaswar Chakravartt (2), 
referred to, S 


Rule against'an order of the Court of the 
District Judge, Faridpur, cated the 10th ` 
May, 1927. 4 
Babu Pran.Sankar- Sen Gupta, -for th 
etitioners. ; 
abu Nirmal Chandra Chakravarty, . for 
Opposite Parties. _ 
JDGMENT.—This Rule has been 
ed to show cause why the order: of 
‘District Judge of-Faridpur, dated the 
r May, 1927, should not be set aside 
such other order passed as to - this. 
rt may seem fit -and proper. The 
xr referred to in the Rule is one by 
ch the District Judge dismissed an 
eal in his Court and -affirmed -the 
jr of the Sadar Munsif of Faridpur, 
-4d the Sth January, 1927, gettin g asidean 
-~ ¿don sale.. The Rule has been obtained 
. ` je deeree holders-auction-purchasers. 
preliminary objection has been taken 
half of the opposite party; namely, 
“| <dgment-debtors, which Is to the 
.. What in point of fact no, appeal lay 
^" s learned District Judge from the 

* the Munsif inasmuch as the- 
(was vested with. final powers 

153 of the Bengal Tenancy Act 
_-v~fé was no question which could 
^--uüg the case within the exception men- 

tioned in that section. In support of 
this preliminary objection reference has 
been made to the ‘case of Maharaj 

Bahadur Singh v. Karani Mai (1). The 

decision in this case is an authority for 

the. proposition that fraud in publishing 

or conducting a sale is mot meant to be 

kept separate from irregularities in the 

publication of conduct thereof for the 
.purpose of the Explanation to s. 153 of 

' (1) 104 Ind. Cas. 189: 32 ©, W, N. 55; 450. E. J. 


a 2^ " 
1 
. 
> 
- 
» 1 
re 
r 
i 
- 
`~ 
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the Bengal Tenancy Act: end that. where: - 


an application is made. under O. XXI, r, 


. 90 of the Code of ..Civil Procedure. for 


e 


1 = 


setting aside a, sale on the'ground of. | 
material irregularity or fraud the mere: 


fact that fraud is alleged would not. give ..- 
rite to a question of title within the: .. 


meaning of the Exception go.as- to.take 


"the'eese out of the substentive provision 
of s. 153 of the Bengal Tenancy Actend . 


thus give a right of appeal which. -is 
forbidden by that section. In opposition 
to that argument reference has been 


made to the Full Bench decision ‘of.this . - 
Court in the case -of Kali. .Mamdal v. - 


Ramsarbaswar Chakravarti (2) and to a 
very recent decision & note of which is 


to be found in 31 O. W. N. (Nctea por-.. 


tion) page 107 the case. being that of. 
Prosad Kumar Dutt v. Surendra: Nath. - 
Mitra (3). : Having read this. last men: -. 
tioned decision aud also the cases referred _ 


to and relied upon therein I: do not find 
any reason to- dissent. from the - view 


which I expressed; in the case-of Maharaj r . 
Bahadur Singh v. Karani Mai (|). Lam, - | 


therefore, of 


opinion .that the - appeal 
which was 


filed before: the Distriat 


Judge from the, decision of: the learned .. 
|"Munsif was incompetent. 
holding that the preliminary objection is - 
well-founded is to hold that -the order. | 
against which this ‘Rule ia directed .was: 


The ‘effect of 


passed without jurisdiction and. one 


result of this a very curious result—is that - 


that order will necessarily have to. be set 


aside—a thing which the petitioner also- 


asks for. But the justice of the cage: de- 


manda that the order of the Munsif which 


would be revived. by reason of that, -of 
the learned District Judge being set aside. 
should also be considered. in this Rule 


because the order of.the District Judge: 


merely affirms the order ofthe learned 
Munsif. On perusing. the order of. the 
learned Munsif I find that' it 
passed upon any sifficient: or proper. 
findings. The -learned Munsif- has set 


aside the sale holding. that the petitioner . 
came to know of the sale in: the. month. 


is not’: 


of Falgoon last when he was resisted in. 


his attempt to plough the -land by: the - 
decree- holder No. Is son and he bas also - 


found that the processes were concealed. 
It is needless to say, that these two 


findings even if they. are accepted as. T 


(2) 32 0,957; 1 O. D. J. 476; 6-0. W. N. 721. - 
(3) 31 G. W: N. evii (notes). | 
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entirely correct would not be sufficient: 
for an order for setting .aside the sale 
uader O. XXI, r. 90.of the Code. But then 


there is & further unsatisfactory feature: 


in these proceedings, namely, that this 
order was passsd'on the basis of the un- 
cross-examined testimony of the judgment- 
debtor himself, the petitioner in the 
present Rule noi having appeared on the 
day when the ease was taken up and 
his application for’ summoning bis wit- 
nesses having been refused by the learned 
Munsif. It may be that there were some 
laches on the part of the petitioner in 
summoning his witnesses, but having taken 
into consideration the various orders that 
were passed from time to time in connection 
with-the case Iam not at all sure that the 
learned Munsif exercised a proper dis- 
cretion in refusing the petitioner's ap- 
plication on the &th January, 1927, and 
then proceeding with the case ex parte. 
On the whole in view of the circum- 
stances of the case I think it would be 
more satisfactory to have the proceedings 
re-tried in the presence of both the par- 
ties, if possible, giving the petitioner an 
opportunity to adduce such evidence as 
he may desire, I am accordingly of 
opinion that the Rule should be made 
absolute, Having regard, -however, to the 
fact that the petitioner adopted a wrong 
course in filing an appeal:against the. 
order passed by the learned Munsif 
although no appeal lay from his decision 
and also in view of the fact that for 
what has happened the petitioner has got 
to blame himself, the order that I shall 
make would beconditionalon the petitioner 
paying the costs to the opposite party. 

I accordingly direct that in the event 
of the petitioner paying to the opposite 
party withina month of the arrival of 
the records in the Oourt of the learned 
Munsifthe decretal costs of this Rule hear- 
ing-fee therein being assessed at Rs. 16 
together with Rs. 8 as Pleader’s fee for 
the proceedings in the Court of the 
Munsif the Rule will be made absolute, 
the orders passed by the learned District 
Judge and by the learned Munsif will 
be set aside and the proceedings under 
O. XXI, r. 90 of the Code will be re- 
tried, If the petitioner fails to make the 
said payment within the time aforesaid 
the Rule will stand discharged with costs— 
one. gold mohur. 


A. N. A, Order accordingly. 


— AINBSWAR KARMEAR 9, MATLABH OHANDRBA GHOSE. 
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CALCUTTA HIGH COURT. 
^. Civin Runs No. 800 oF 1927. 
November 10, 1827. 
Present:—WMr. Justice Duval. 
JAJNESWAR KARMAKAR—Dsrenpa NT 
» — PETITIONER 
versus - 
KAILASH CHANDRA GHOSE —PLAINTIE 
— OPPOSITE PARTY. 

Limitation Act (IX of 1908), Sch. I, Arts. 49, 115, 
143—8Suit for recovery of gold delivered to defendant 
for making ornaments, or their value—Limitation— 
Deposit—Wrongful possession after demand, effect 
of. 
^ suit for recovery of gold and ornaments deliver- 
ed tọ the defendant for making new ornaments, or 
the price thereof, is governed by Art.145 of Sch.I 
ofthe Limitation Act and the mere fact that de- 
pository continued to retain possession of them after 
demand was made does not take the case out of the 
said Article. m 

Kristo Kamini Dassi v. Administrator-General of 
Bengal (1), Gangahari Chakrabarti v. Nabin Chandra 
Banikya (2) and Promotho Nath Mullick v. Prodymno . 
Kumar Mullick (3), followed. 


Rule against an order of the Munsif, 
First Court, Narail (Jessore), exercising the 
powers of a Court of Small Causes, dated 
the 30th May, 1927. 

Babu Prafulla Kamal Das, for the Peti- 
tioner, 

Babu Hemendra Chandra Sen, for. the 
Opposite Party. . 

dU DGMENT.—In this case the plaint- 
iff sued for refund of certain gold and 
silver kept in the custody of the defend- 
ant or in lieu of the price thereof. His 
case was thathe handed over two tolas of 
gold and some silver ornaments tothe de- 
fendant in 1923 for making some orna- 
ments but the defendant never made the 
ornaments and refused to return the gold. 
and silver. The defendant pleaded among 
other things limitation and denied receipt 
of these ornaments from the present plaint- 
if. The learned Small Cause Court Judge 
found as a matter of fact that the plaintiff 
did make over the gold and silver to the 
defendant but the defendant did not make 
the ornaments and did not carry out his 
share’ of the contract. He held further 
that Art. 145 of the Limitation Act applied 
to the cass. ' 

A Rule has been obtained on behalf. of 
the defendant and. one point is whether 
Art. 145 of the Limitation Aet applies or 
whether there should be à shorter period 
of limitation under Art. 49 or 115, It is 
argued that the handing over of the orna- 
ments for making into other jewellery is 
not deposit at all. On the other hand,I am 


T 
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ound by the authorities of this Court and 
is perfectly.clear that Art, 145 does not 
erely apply even when property is not 
ecovered:. in. species. See the case of 
risto- Kamini Dassi v.. Administrator- 
eneral of Bengal (1). An exactly similar 
case to this appears to be also the case of 
Gangahari.Chakrabartt v. Nabin Chandra 
Banikya (2) where it was held that the 
case was one under Art. 145 of -the Sche- 
dule. Itis argued however, thata time is 
fixed within which the new jewellery was 
to be delivered and that after that time ex- 
pired the defendant ceased to be depository 
and became a person in wrongful possession, 
and so Art. 145 will not apply. In this 
connection I would only refer to the case 
of Promotho Nath. Mullick. v. Prodymno 
Kumar Mullick (3) wherethe learned Judge 
points out that the mere fact of possession 
by.the depository after demand becoming 
wrongful does not take the case out of 
Art. 145. - 4 

In this view, I hold that the proper 
Artiele under the. Limitation Act has 
been applied and the suit is, in time. 
The «Rule is, therefore, discharged with 
costs, hearing-fee two gold mohurs. Rd 

ASGN.A. ~ 7 ss 7 Rule discharged, 











(1) 7 O. W. N. 476. | 
(9) 34 Ind. Cas. 959; 20 O. W. N. 232; 230. LJ, 


45. . 
(3) 69 Ind. Cas. 900; 26 Q. W. N. 772. 


‘CALCUTTA HIGH COURT. 
| APPEAL FROM APPELLATE DROREB No. 970 
i OF 1929. . 
August 3, 1927. 
. Present:—Mr. Justice Page and: 
Mr: Justice Graham. 
BARSIK NANDI MANDAL AND ANOTBER— 
7 DEFENDANTS—APPELLANTS 
é versas 
GURUDAS PAL AND OTHERS—PLAINTIEFS 
— RESPONDENTS. 
Registration Act (XVI of 1908), s. 17—Document 
under which mortgagor gives up his rights to mort- 
gagee, effect of —Necessity of registration. 
A document under which a mortgagor gives.up his 


right and possession of the @roperties mortgaged to 


the mortgagee and by so doing absolves himself 
from the mortgage-debt is in effect a document 
transferring all the right and interest of the mort- 
gagor in the properties to the mortgagee in considera- 
tion of the mortgagee foregoing his right to recover 
the mortgage-debt and is, therefore, compulsorily 
regiatrable under s.17 of the Registration Act, 3 


BARBIK NANDI MANDALY, GURUDAS PAT. "^ 
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Appeal against a decree.of the Subs 
ordinate Judge, . Murshidabad, dated the -: 
13th February, 1925, reversing that of the . 
Munsif, First Court, Berhampur, dated the. 
8th. October, 1923. | 

Babus Jagat Chandra 
Kumar Bose, for the Appellants. 

Babu Hemendra Chandra Sen, for .the -~ 
Respondents. 

JUDGMENT.—This suit is brought - 
to recover khas possession ‘of certain land 
on declaration of the plaintiff's title thereto, 
The lower Appellate Court has paseed a 
decree in favour of the plaintiffin respect 
ofonly one of the plots of land in dis- 
pute. Now, the plaintiff seeks to recover. 
khas possessicn. He was a mortgagee of 
the property in suit and the mortgage-debt : 


-and the interest thereon at all material 


timesexceeded Rs. 100 and -it has heen ` 
found asa fact by the lower -Appellate. 
Court that the value of the mortgaged pro-. 
perty was not Rs. 100. In his capacity as - 
a mortgagee the plaintiff is not entitled to . 
immediate khas possession of the property. : 
But in support of his claim to khas - 
possession he tendered in evidence 8. 
document in the. following manner. . “Be- 
ing unable to pay up fhe mortgage-debt . : 
principal and interest I give up the.right 
and possession of the properties mortgaged 
to the mortgagee and by so.doing I am 
absolved from the liability of the mortgage 
debt." That document was not registered 
but it was the foundation of the plaintifi's . 
claim to possession in the suit.. — 

The only issue which need be considered 
upon this appeal is whether or not it 
was incumbent upon the plaintiff to prove 
that this document had been duly register- 
ed before it became admissible in evidence 
for the purpose of proving his title to khas 
vossession. The document was in Ben gali, 
but as we apprehend the meaning of the 
document, (it has been translated into Eng- 
lish) we think that the effect of the document... 
was that the mortgagor assigned all his 
right and interest in the immoveable pro- 
perty subject to the mortgage in conside- - 
ration of the mortgagee foregoing his right 
to recover the mortgage-debt and the | 
interest thereon. In our opinion, a document 
of that description must necessarily be 
registered under s. 17 of the Registration 
Act: and if it was not registered it was 
not-permissible.for the plaintiff: to rely 
upon that document for the purpose of- 
founding -his claim „in the suit. The 
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result is- that this document “was . not ad- ` 


missible in’ evidence and the plaintiff's i 


3laim to khas possession of the ‘one. plot 
for-which.the decree wag passed in the, 
lower Appellate Court must- fail. < 

The result is that the appeal is allowed,. 
the decree appealed against set aside and: 


the suit dismissed with costs in all Oourts.- ^ ; 


The eross-objection is not pressed andis ` 
dismissed without costs, 
A, N. A, - Appeal allowed; 


Cross-objection dismissed. 


ee eet soe 


‘CALCUTTA HIGH COURT. | 
Civin Rowe, No. 214 or 1927. 

March 21, 1927. 

Present: —Mr. Justice B. B. Ghose mni. 

' Mr. Justice Mallik. i x 

MATT LAL LYALL-—PkTITIONER 

versus 

. PREMI LYALL-OProsrrePanTY, 

Civil Procedure Code (Act V of 1908), s. 

Mvorce 
erence—Divorce Act (IV of 1869), s. 11. 

The High Court will not ordinarily. interfere in 

3vision with.an order made by a lower Court in an 

iterlocutory matterin a divorce suit. 


115— 


Rule against an order of the District 


udge,. Alipore, dated the in January, . 


927. 


Babu Suresh Chandra- d alibdas: for the - 


'etitioner. 

JUDGMENT.—This is a Rule against 
norder refusing an applieation for "addi- 
lon of a party as a co-respondent in a suit 
inder the Indian Divoree Act. The appli- 
ation was rejected by the Court below. 
“he plaintiff obtained a Rule against that 
rder. Asib is not the usual "praetice of 
his Court to interfere in revision with an 
rder made by the lower Court i inan inter- 
ocutory matter this application is rejected. 
f the petitioner has any real grievance on 
ecount ofthe adverse order by the Court 
elow he has aright of appeal against the 
‘nal order and upon the appeal this Court 
vill be able to pass the proper order. 

The Rule is, therefore, discharged. No 
rder is made as to costs as thereis no 
\ppearance on behalf of the opposite party; 

A. N.A, Rule discharged. 


, DYMAN 4), MAKBUL BEBAN, .... 


~ for Rs. 5 only and that the amount had been 


suit—Interlocutory ie da IAE 


Charan  Mukherjee v. 


D 


475, . 


. CALCUTTA HIGH. COUR',. 
ac, OIVIL Roys.No, &67 oF "i i 
| November 10, 1927. 
.- Present ;—Mr. J ustice, Duval: s 
S5 Sheikh, DILJAN Pramen Ros d 
..  PETITIONEL E 
"ersus' 


| MAKBUL KHAN —DSFENDANT— : 
Sr OPPOSITE PARTY, . 

: Died Material alteration— Decree for admitted 
amount, whether can be given. 

Plaintiff sued on a promissory note for Rs. 10. 
The defendant pleaded that the promissory note b 
ai 
off. It was found that the document was altered by 
the plaintiff but that the discharge pleaded by the 
defendant was untrue: ; 

Held, that inasmuch as the deed. had been material- 
ly altered it-was entirely void and the plaintiff could . 
not be given a decree eyen for ae amount of Rs. 5. 


' Rule against an. order of the; Munsif, 
Second Court, Contai (Midnapur), exercising 
the power of a Court of Small Causes, 
.dated the 5th May, 1927. E 

Babu. Gopendra Nath. Das, : or. the. Peti- 


` ` tioner. 


Babu Harendra Nath Mukherjee, for the 
Opposite Party. : 

JUDGMENT.—In this case the biais 
tiff sued on. & bond to. recover a sum of 
BRe,'10 borrowed in. 1922 ' with interest. 
The defendant contended that the bond 
was only for Rs. 5 and thatit had been’ 
paid off. -The learned .Small Cause. Court 


Judge found that the consideration was 


only Rs. 5and the bond had ‘been tampered’ 
with. But he found that the plea of pay- 
ment of the defendant was not true. He 
dismissed the suit on the ground that it. 
was based ona false document. Against 
this order. & Rule has been obtained. I 
have been referred to the case of Parbati 
Amarendra- Nath 
Bhattacharjee | (1) for the proposition that 
although the bond had been tampered with 
it was admissible to prove the existence 
of the debt of Rs. 5. On the other hand I 
have been referred tothe English case of 


` Suffel v. Bank of England (2), and -the old 
‘cases therein cited against such proposition, 


It appears to me to be an established ' 
principle of law that when a deed is altered ` 


om à material point by the plaintiff him- 


self, thereby it becomes void. Now, in 
this" case: it cannot be said that the plaint- 
iff has really produced. any evidence a, 


` (1) 96 Ind. Cas.97; .53.0. 418; y TAR. 1926 Cal. 


“ (9) (1882) 9 Q. B. D. 555; SIL, J.Q. BOL ATL Ts | 


TN :846.90-W. R. 932; 46 J.P; 500... - L, 
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all apart from the tampered deed to prove 
the debt. The mere’ fact that the defend- 
ant.said in the written statement that the 
original deed was for Rs. 5 should, not in 
my opinion, be used forthe benefit ofthe 


plaintiff who tampered: with the deed and,. 


therefore, in my opinion, th e learned Judge 
has rigbtly dismissed the suit, - 


Jhe Rule is, therefore, discharged with. 


costs, hearing:fee, one gold mohur.  . 
A. N.A, -. ^ Ryle discharged, 


CALCUTTA HIGH COURT. 
| . Cipy Rone No. 629 or 1927. 
f “November 21, 1927: | 
: Present:—Mr. Justice Mukerji. 
`. UMESH CHANDRA MAJUMDAR, 
SEORETARY; MYMENSINGH LOAN 
. _QFFIOE Lro.— PETITIONER 
$ "o 2 Versus AA 
BAFIYATANNESSA KHATUN axp 
i OTHE&S—OPPoSITE PARTIES. . - 
(wil Procedure Code (Act V of 1908), O. XXI, rr. 
92, 983—Application for setting aside salé—Omission to 
serve notice on party affected, effect of —Order setting. 
aside sale, whether voi —Order for refund of purchase- 
money, legality of. ° - Dx 
An order setting aside a Court sale cannot. be 
treated as a nullity merely because notice on the ap- 
plication for setting aside the sale was not issued to a 
party who was affected by the order. The party to 
-whom notice was not issued on the application cannot, 
therefore, be allowed to’ impugn the validity of the 
order in.an application which is not directed against 
that order, but against a.subsequent.order which has 
been passed directing him to refund the purchase- 
money withdrawn by him. [p. 477, col. 1.] 
Jai Berham v. Kedar Nath Marwari (1) and Raja 
Rao. v. Anantha Narayan Chetty (2), distinguished. 
Rule against.an order of the Munsif at 
Jamalpur (Mymensingh), dated the 16th 
February, 1927. . ` 
Babu Prafulla Chandra Nag, for the. Peti- 


tioner.: 
Babu Birendra Kumar -De, 
posite Party. , 
JUDGMENT.—The facts which have 
given rise to the.order against which this 
Rule is directed are shortly as follows: 
The petitioners obtained a decree against 


for the Op- 


‘certain judgment-debtors in 1910 in Money - 


750 


— + = 


' Suit No. of that year. In 1920a jote 
of the judgment-debtors was sold in ex- 


. ecution of-a.rent. decree obtainéd:.:by:. the 
landlords and was. purchased by some‘other - 


- 
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parties and the sum “of Rs; 525 was: des 


posited by them iu- Court in two instal: 
to t" 


realise the amount «of their decree” of 19107 


ments. The petitioners had- failed 


o us 


t! 
8 P uas 


and they, on. the amount of Rs. “929 being: M 


put: in by the auotion-purchasers; applie 


for attachment of--.a certain portion of: 


the said amount, Rs. 287-10 having gone-:- 
towards the’ satisfaction: of ‘the decree. | 
for rent and Rs, 237-6 “being o im 
ga. 


Court as surplus sale proceeds. 
result of the ‘proceedings thus instituted 
by the petitioners, they were allowed to 
withdraw Rs. 79-2 from Court, out of the 
aforesaid amount deposited by the auo- 
tion-purchasers, in part satisfaction of their 


~ 


decree of 1910. In 1922 the amount of. .: 
Rs. 79-2 was thus withdrawn by, the ` 


It appears that. thereafter 


petitioners. 
certain proceedings 


there were 


| under . 
O. XXI, r. 90; Civil Procedure Code, to 


which the petitioners were not parties and- 


of which, itis said, no notice was given 


to them, as a result of which the sale ‘in’ 


execution of the rent. decree to which I 


have already referred was set aside by the | 
rt. On the sale being set-aside, 88  .. 
aforesaid, the auction purchasers applied: ` 


to gat back their purchase-money-and upon. 
that the learnéd Munsif made. an. order in- 


their favour against’ which the present >- 


Rule is directed. 


The substance ofthe contention that has ^ 


been urged in support of the Rule is to 


the effect that the "order setting the sale ` 
aside was passed in contravention of the | 


provisions.of O. XXI, r..92 ofthe Code 


which makes it obligatory on the Court ' 


to issue notices of the 
setting aside the sale to all the parties 
affected by the order that has to be passed 


on such epplieation. It- is urged that, in. 


the present case the petitioners were not 
given such notices, that the order setting 
aside the sale was, therefore, one passed’ 
without jurisdiction and that inasmuch as 
the petitioners would suffer. irreparable 
loss, if they are now called upon to refund 
the amount which they have withdrawn 
in part satisfaction of theirown decree, 
the learned Munsif acted without jurisdic- 
tion and also improperly in making the 
order aforesaid.. The whole basis of the 
petitioners’ contention seems to me to be 


"what is alleged by them in para. 10 of 


their petition and which is to the effect" 


that the order setting the sale aside was 


passed without jurisdiction inasmuch as 


~ 


> 


application for `` 


^^ 107 I. C. 1928 


no notice was served on them and further . 


that the proceeding held in connexion 
With the application for setting the sale 
aside was a collusive and benami afiatr. 
It may be conceded that if the. order sett- 
ing the sale aside may be looked upon as 
a nullity, the petitioners are entitled to 
urge that they are not bound by it and 
that any further or consequential orders 
that may have been passed on the basis 
of it should also be set aside. It may also 
be conceded that in view of the proviso 
to sub-r. 20f r. 92the Court should not 
have passed an order on the application 
for setting aside the sale without giving 
notice of the application to all the persons 
affected by such an order. But I find it 
very difficult to, hold that merely because 
no uotics was given of the application, 
the order which the Court passed was one 
thet can be said to have been passed with- 
out jurisdiction. It was an order which the 
'Qourt was wrong in passing and the parties 
whose interests were affected iby the order 


may very well complain of its validity. . 


But itis quitea different thing to say that 
it can be regarded as an order passed 
entirely without jurisdiction. The petition- 
"ers do not appear to have challenged the 
validity of the order itself either by an 
application for review or by moving against 
itor by taking such other measures as the 
law allows. So longes the order is not. set 
‘aside all consequences that it may legiti- 
mately lead to will follow. The present 
epplication,on which this Rule has been 
granted is not directed against that order 
but against a subsequent order, which has 
"been passed directing the petitioners and 
the judgment-debtors to refund the amount 
which had been withdrawn by them. [am 
unable to see what relief-the petitioners 
Gan expect in this Rule-so- long as this 
Court is not competent to.go behind the 
-order that was passed setting aside the 


Bale. The provisions of O. XXI,r. 23 of the: 


Code are imperative. The rule runs in 
these words: "Whereasaleof immoveable 
property is set aside under r. 92, the pur- 
chaser shall be entitled to an order for 
ye-payment of his purchase-money, with or 
without interest as the Court may direct, 
against any person to whom it has been 
paid". Inthe present case the sale has 
been setaside under r.92, The order by 
which the sale has been set aside isat the 
present moment a subsisting order and 
so long aa it subsists it must attract the 
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operationofr, 93. In support of the argu- 
ment thatthe equities arein favour of the 
petitioners and that they should not be 
made to sufer in consequence of an order 
passed in the proceedings to which they 
were not parties, reference has been made 
to the decision of the Judicial Committee 
in the eass of Jai Berham v. Kedar Nath 
Marwari (|), and also toa decision of the 
Madras High Court inthe case of Raja Rao 
v. Anantha Narayanan Chetty (2). These 
two decisions have very little bearing upon 
the present case as the statutory obligations 
arising under r. 93 of O. XXI, Civil Procedure 
Code did not come in for consideration in 
either of them. Whatever other remedies 
the patitioners may have in connexion with 
this matter, I am clearly of ‘opinion that 
on the facts, as they are, the present Rule 
cannot ba made absolute. Tne Rule is 
accordingly discharged; but in view of 
the circumstances of the case, I make no 
order as to the costs, 


44 M L.. 


Ind. Cas, 269; 15 L, W. 203: 42 M L J. 308: | 
. 953; A. L R, 1922 Mad. 228, 
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CAS, CUTTA HIGH COURT. 
rne RurE No. 946 or- 1977. 

ik November 16, 1927. 
Present :—Mr. Justice Duval, 
SAMBHUNATEH BASAK AND ANOTHER 
— PLAINTIFFS Nos. ZAND 3—PETITIONEg§ 
: versus 
ABDUL KADER AND OTIIERS— DRRANDANTS 


"— RAE UE PARTIES. 
wil Procedure Code(Act V of 1908 . 
r.7—8Su on behalf of aa om i ud 
1an-+Leave of Court—A pplication by guardian to 
withdraw from compromise before granting of leave— 
Power of Court to enforce compromise, 
_ A Court is not bound to refuse to' pass a decree 
in terms ofa compromise entered into by a guard- 
ian on behalf of a minor merely because, before the 
compromise has béen sanctioned, the guardian h 
rione p» VENAE from the compromise i 
anga kao v. Rajagopala Raju (1) an iur 
Vaish Motor, Co, (2) distingüished.! . panan ii 


- 


3 ls 
^ 
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‘there was’ no proposed compromise. 
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Rule againstan order of the Court of the 


"Sub Judge and Assistant Sessions Judge, 


Dacca, in T. Suit No 666 of 1925 of the 


. Munsif, Second Court at “Narayangunj 
(Dacca). ` 
“Mr. -Atul Chandra Gupta and Babu 
` Deblal Sen, for the Petitioner. | 


Mr. M. A. S. M. Akram, for the Opposite 


Parties. ` 
-:dUDGMERN'T.—Inthis case one Hare- 


ndra Lal Basak and two minors represented 


. by their mother sued in ejectment certain 


defendants. On the 14th of June, 1926, the 
plaintifis and defendant No. 3 filed a petition 
ofcompromise and a petition by the guardian 
for leave to compromise under the provisions 
of O. XXXII, 1. 7 of the Code of Civil 
was also put in.” By the 
compromise defendant No.3 was to pay å 
certain nazar and get the tenancy of some 
of the’ lands. With -the other defendants 
The 
learned Munsif did not then consider the 
petition: ‘of ‘compromise because, as he 
expressed . in his judgment, he wished to be 
satisfied after hearing the case as to whether 
it was in the interests of the minors. But 
on the 28th August, 1926, the three plaintifs 
by another petition' sought to withdraw 
from the compromise on the ground that 
there had been misrepresenfation and that 


the guardian of the minors in fact knew 


nothing aboutit. The Munsif during the 
trial came to the conclusion that there was 
no misrepresentation by defendant No, 3 
and he found ‘that the compromise was 
not against the minors’ interests and, 
therefore, so far as the defendant No. 3 was 
concerned ‘he gave a decree in terms of the 


. eompromise.: The other defendants had 


apparently admitted the plaintiffs’ title and 
decrees were also made as. against them, 
The appeal came before the Subordinate 
Judge and was rejected, ' | 

A Rule was then obtained from this Court 
and it is urged that no compromise on 
behalf of the minors could be effected 


except with leave. of the Oourt and that, 


therefore, as before the compromise was 
sanctioned by the Court the guardian who 
wished to cómpromise had resiléd from 
it the decree on compromise was illegal 


at least so far as these minors were concern- ' 
‘ed. Now, it is argued that in view of the ` 
` gases of Ranga Rao v, Rajagopala Raju (1) 
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and Gulab Dei v. Vaish Moter Co. (2).a8 
the petition for compromise had been follow- 
ed by another patition for leave to withdraw 
from compromise before the leave was 
granted, therefore, - the ` Courts: were 
bound not to accept the compromise: as 
regards these two minors. ‘This case, 
however, isnot similar to those cases. :In 
those cases the next friend of a-minor 
agreed to compromise subject to leave 
of the Court and withdrew before leave 
was applied for. In the present case, leave 
was applied for and the Munsif put off 
deciding whether he should give leave or 
not until he knew all about, the position 
of the parties. The .actionof the Munsif 
I can quite understand. In the present 
case, leave was applied for and the . 
learned Munsif's. decision on the later 
petition and the decision'in appeal had been: 
that this later petition asking to withdraw 
was not &bona fideone. It is to be noted 
that the petition was not by the minors 
alone. Itis by all three of the parties and . 
is mainly concerned on whether there was ~ 
misrepresentation to the major plaintiff, 
It is only in the last sentence of the petition 
that it is said that the lady guardian knew . 
nothing about it, The learned: Munsif has. 
found that this petition was not a bona fide 
one but was got up by other- interested 


‘parties owing:to other facts in the suit. 


cannot, therefore, say that the learned 
Munsif and the learned Subordinate Judge 
were wrong though the Munsif may not 
have acted strictly in accordance with the 
words of the Code in not granting leave to. 
compromise on the: firet.day. In this view 
and especially as the rulings I have referred 
to are not on the same facts as in the present 
case I am not prepared- to exercise jurisdic- 
tion under s, 115 of the Code and the Rule : 
ie, therefore, discharged with costs, hear- 


ing.feeone gold  mohwr,  :- 


A N, Ai Rule discharged, 


(2) 88 Ind. Cas, 420; 47 A. 782; 23 A, L, J. 5283; L. A 
6 A. 390 Civ, A. I. R. 1925 Al. 570, <- au 


*- 


-4 


107 L 0; 1988 


CALCUTTA HIGH COURT. | 


Civit Rowe No..832 or 1927, | 
. .. ; November 29, 1927.. 
Present :—Mr. Justice Mukerji, 
MADHAB CHANDRA DUTTA 
—DEFENDANT— PETITIONER 
p > versus ; DRE 
JAJNOO RAM-— PLAINTIFF AND OTHERS 
~ . —Pro forma DEFENDANTS— f 
OPPOSITE PARTIES. eS 


‘Torts—Wrongful attachment—Property placed. by: 


Police in custody of third perscon—Damages to pro- 


perty during such custody—Suit. for. damages, main- 


tainability of— Custody of Police, whether- custody ‘of 
Court— Criminal Procedure Code (Act V of 1898), 
ss. 107, 146. - | 2 . 
Where. possession of a certain property’ becomes 
the possession of the Court, a person at whose 


instance -the rightful owner may -have been deprived . 


of his possession: in respect of the property.no longer 

remains liable for any..damages that may be caused 

to it. [p. 480, col. 1.] "Bauer M 

' Peruvian Guano Co. v. Dreyfus.(1); referred to.” - 
But where an attachment is made by the Police 

in the exercise of those powers which the Police 


have for the prevention of a breach of the peace, 


either with or without reference to a Magistrate; the. 


latter ‘acting not in his judicial capacity, the 
attachment cannot be said to have been made under 
an order passed. by a Oourt of competent’ jurisdic- 
tion and the person in whose custody: the property 
is kept cannot be said to be in -possession on behalf 
of the Court. [ibid] . . ..- "x vu 
‘The’ defendant applied fof proceedings being taken 
against the plaintiff under s.: 107 of the Oriminal 
Procedure Code and while the..said proceedings 
were either pendingor in contemplation the paddy 
standing on the land in dispute was attached by 
'- the’ Police and kept in the custody: of a third person. 
"There was nothing to show that the attachment was 
made under s. 146, Oriminal ‘Procedure Code. The 
plaintiff to whom the property was finally restored 
‘sued the defeiidant for damages for injury caused to 
the crops during the time that it was in the custody 
of the third person: ; NL AIT E 
Held, that the plaintiff was éntitled, to recover the 
damages claimed from ‘the defendant." [p. 480, col. 


"va 


`- Smith v. L.& S. W. Ry. (3 Mudvirapa ‘Kulkarni 
v; Fakirapa Kenardi (4) and'Goma Mahad Patil.v. 
Gokaldas Khimji (5), relied on. . P d 
. "Rule against an order of the Judge, 
Court of.Small Causes, Barpeta, dated.the 
Jlet March, 1997. | ^ 0, 077 v7. 
':' Babu Manmathanath Roy (Jr); for the 


Petitioner. 


Babu Satindra N ath. Roy ‘Chowdhury, -fór i 


‘the Opposite Parties, 


JUDGMENT.—This Rulé has been 
_issued to show cause why the decree pass- 
ed by the Small Cause Court .Judge of 


Barpeta, dated: the -318t of March, 1927, 
should not be set aside; The Rule has 
been issued atthe in&tsnee of the defend- 


a 7 


` $- 
* 
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damages from the defendant on the allega- 


minal. Procedure Code. 


- dio 


tions. that certain. erops: which “had been 
grown by him were attached-at the instance 


- of the defendant , and. that * subsequently 


the land was given:baek to 'the plaintiff 


‘but that the crops which had been attach-. 


ed-were damaged and'in consequence there- 
of, the plaintiff alleged, he was entitled to 


|, recover'damages. :‘The: defence. of the 


defendant, so far asit- was necessary ‘for 


.the purpose of the argument that had been 


advanced on his behalf. was that there was 
a petition filed by the defendant * for pro- 


ceedings. being taken against the plaintiffs 


under s. 107, Criminal Procedure Code, 


“and that while the said proceedings were 


either. fending or under:contemplation; the 
paddy- standing on the:land. was attached 
by tbe Police and' kept in the -custody: of. 


. a. third. person named .Ranjit Ram’ Keéot 


and that the damage that hed. been caused 
to the paddy was caused, during the time 
that it was in such custody: The defend- 
ant states in. his petition to “this; Court 
that the said. attachment was.-apparently 
made ‘under the provisions - of s, 146; . Ori- 

It may. be stated, 
however, that ths materials. on the record . 


are wholly insufficient. forthe purpose: of ` 
„arriving -t-a definite’ conclusion" as‘ to 
‘thé circumstances ~ under which and’ the 


provisions of the" law “in.” consonance 
with which the said.ordér of ‘attachment | 


^was^made. All that. appears : fromthe 
‘record is that -the paddy was. attached : by 


the Police and -kept ‘in’ the: custody: of 


. Ranjit. Keot and thatan. order-was'passed | 


by the Criminal Court on the 16th; March, 
1926, ‘which ran “in .these. ‘words. This 
primarily is a-matter for the Givil Court 
to. decide as to who should get ‘the paddy. 


“If the.claim is decided "here, it will not 


ibs final; ` Proceedings .struck-oft^" The 
Munsif' gave the plaintiff “a decree for 
Rs, 54; that is to say, the. price of 27 maundg : 
of paddy ‘calculated at .the rate of Rg,’ 9 


V 


.permaund.  ./. - 


The substantial "contention i “that “has 
been urged in support of thé Rule is to 


the. effect that inasmuch .as “the pad 4* 
was not in'the custody ‘or ‘possession of . 


the defendant, but that the Police had: made 
it over to a^ third person. named: Ranjit 
Ram Keot it should'be takén that such 
attachment: was'made under some sort of 
order legally passed by & Court of compe- 
tent jurisdiction, as a: presumption should 


‘pat in a.suit The plaintif. claimed--always be made in.favour of-the validity 








1 
- 


"order of 
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ofan act dorie by a public servant and if 
that view bs taken, the petitioner cannot 
be held responsible forany damages that 
may have been caused to the paddy: In 
support of this contention reliance has 
been placed upon the decision in the case 
of Peruvian Guano Co. v. Dreyfus (l) and 
@ passage in Mayne on Damages, 10th 
Edition, page 394, where the principles 
laid down in that case have been discuss- 
ed. Broadly stated, the principle laid 
down by the House of Lords in that case 
was. that where the possession of some 
property becomes the possession of the 
Court,a person at whose instance the 
rightful owner may have been deprived 
of his possession in respect of property no 
longer remains liable for any damages 
that may be caused to it. Toapply that 
principle to the present case it will be 
necessary to find such as was found in 
that case, that the paddy passed into the 


" ousiody of the Court—a fact with regard 


to which there is absolutely no evidence 
and no attempt even appears to have been 
made on behalf of the petitioner to 
esteblish that it was really under the 
the Court that the paddy 
was taken possession of or that the posses- 
pion of Ranjit Keot could in any sense be 
construed as being the possession of the 
Court. If the attachment that was made 
by the Police was made in the exerciseof 
those powers whieh the Police have for 
the prevention of a breach of the peace 
either with or without reference to & 
Magistrate the latter not acting in his 
judicial capacity ib stands to reason that 


' .the attachment eannot besaid to have been 


made under an order passed by a Court 
of competent jurisdiction and the person 
in whose custody the property is kept 
can hardly be said to be in possession on 
behalf of the Court. If the attachment 
was made under an orderof the Magistrate 
under =, 146, . Criminal Procedure Code 
of which, bowever, there ig no evidence it 
may be said that the property was custodia 
legis and for certain purposes the posses- 
sion ofthe Court will have to be treated 
B8 being the possession of the rightful 


Owner, for instance, as regards the ques- 


tion of limitation such as was held in the 
ease of Abinash Chandra Pu v. 
Tarini Charan Chowdhuri (2). So long, 


! E (D Q892) A, 0.168; 61 D. J. Ch. 749; 66 L T. 506 
A ; 
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however, as the defendant is unable toes- 
tablish that the Court was in possession 
it is obvious that he remains Hable for 
all the damages that may have been caus- 
ed to the property in respectof which he 
has wrongfully put the plaintiff out of 
possession. The principle was very well- | 
stated in the case of Smith v.L.& S, W. 
Ry. (8) whereit was stated that in a case 
originating even in negligence “ the per- 
son guilty of it is equally -liable for.its 
consequences, whether he could have fore- 
seen them or not.” The principle applies 
with greater force to a -case where it is 
not merely negligence but a wilful wrong 
that is committed. Such a person remains 
liable much more for the consequences, at 
least for the natural consequences of his 
wilful wrong. The facts that false allega- 
tions were made to.. the effect that the 
defendant himself was the owner of the 
paddy, having grown the same .and that 
upon the basis ofsuch false allegations 
proceedings under s. 107 were sought to 
be instituted and tbat the plaintiff wes 
kept out of posseésion of the paddy which 
really belonged to him, the paddy being 
taken by the Police and made over to a 
third person for safe custody— these facts 
taken together. establish a case of wilful 
wrong as against the defendant; and un- 
less he is able to show that there are cir- 
cumstances which would justify the Court 
in passing the order which ` would have 
the effect of enabling him to escape from 
the responsibility. for. the natural conse- 
quences of his.act, I think the plaintiff is 
entitled to recover damages from him. That 
an action of this description . based- on 
grounds such as appear in the present 
case is maintainable is’ apparent from the 
cases of Mudvirana Kulkarni v. Fakirapa 
Kenardi (3) and Goma Mahad Patil v, 
Gokaldas him (4) and other cases which 
need not be specifically mentioned. I am 
accordingly ofopinion that there is no 
reason to interfere. with the decree that ` 
has been passed in this case and that, thera- 
fore, the Rule: should be discharged. 

The Rule is aecordingly discharged with 
"ue one gold mohur. . 

. N. Rulé disch arged, 


a (871) 6 C. P. 14 at p. 21; 40 L. J. C. P. 21 24 
L1 ae 19 W. R. 230. 


du B. 427; 8 Ind. Jur. 48; 4 Ind, Dec, (s. B.) 
(5) 3 B, 74; 2 Ind, Des, (s, 8.) 49, 
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'* LAHORE: HIGH COURT. l 
SECOND: Cryin APPEAL NO: 2016' ‘oF 1996. 
November 17, 1927. ° 
Present: —Mr. J üstice Tek Chand. 


BASAN T SIN GH--DEFENDANT— 
ES d 


SHHIBBA MAL Pe E DEAT 
Party - wall—Co-owner's “night to raise a 
Acquiescence —M andatory injunction. 
It is settled law that one co-owner of a party. 
wall is not entitled to raise. its. height without the’ 
consent or acquiescence’ of the others and if he does 


Cubitt, v. "Bor ter (1), Wien y. Gray ( (2), Iram. ` 
Ullah, Khan v. Muhammad. Yunis Ali Khan (3) and. 


Shivputrappa “Parappa v. _ Shivrudrappa Kalappa “his: 


Huli (4), followed. ' 

Ifa co-owner of a party wall stands by and suffers: 
the building to proceed to a considerable extent, his - 
acquiescence in the erection will be implied there- 
from; - [ib id.].^ ; 

Second appeal ‘from - a decree of the 
District Judg ge, Ambala,’ dated the 23rd. 
May, 1924, reversing that. ‘of the: Subordi- 
nate J udge, Third Olass, Ambala, dated the. 
12th February, 1926;  .-. l 

Mr.. Dev Raj Sawhney, for the Appellant. 

Mr. Shamair Chand, for. the Respondent. . 


ORDER.—The' parties -to this case are 
neighbours whó own‘houses in the Am bala: 
Oantonment which ‘adjoin: éach:- other; 
The .deféndànt:r&ised; the height: of ‘the’ 
intervening: wall: by' 7 feét--aud; in the" 
portion so. built^hé. kept a ‘niche and an. 
glmirah. ‘ The plaintiff: instituted" thé: suit, - 
out of which ‘this appeal’ has arisen for- 
demolition. of this portiòn`of-thè wall and 
foreclosing -thë niche and ^thé: almirah: In- 
the “plaint the-plaintiff “baséd‘ his title on - 
the: sole “giound “that. thé’ “wall: was hi&- 
exclusive “property with which tlie defend- 
ant had noright'tointerfere. The defend-- 
ant denied the: plaintiff's exclusive owner-: 
ship of the wall and alleged that it 
belonged to both the- parties jointly. 
He further pleaded. that he had raised 
the wall with the permission of the 
plaintiff. In:par&. 7 ofthe jawab dawa he 
also urged thàt the plaintiff:had .stood by 
when thé construetion.was going on and 
having acquiesced in the act-of the . defend- 
ant, hé was not entitled to the injunction 
asked for.. 

The first Court - raised ino issues ag 
follows:— 

1, Is the wall in suit. owned’ ‘exclusively 
ry the plaintiff. 


"8; Tigane No, 1 ba found in plaintiff's 
B1 
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favoür was, the wall raised ‘withthe plaintiff's 8.- 

perniiesion.: ms 
It will be seen that thedé issues did not 

cover the determination of. the respective 


rights of the parties on the basis that the 
wall was a jointly owned party wall. . The Qe 


Subordinate Judge.found.thé first issue 
‘against. the plaintiff, holding. that. he. ‘Dad}y 
‘failed to prove that‘ thé wall. was "his:ex-,. 
` elugive property: | On -this’ fitiding. he held 
that. the. second. issue did nót-ari&e kd 


*-..* 


Thé látni EN, “to thé District, 
Judge again’ basing’ his claim solely: on. `- 
exclüsivé ownership. Thé: learned - 
‘District Judge did not, however,. think. it 
necessary: to record any - finding .on' the. 
plaintiff's exclusive: title, as, hé was of. 
opinión thát.even if the wall. was: jointly, 
owned by . ‘thé parties it was necessary for . 
the defendant to obtain the permission of. 
bis co-ownier, the. plaintiff, béfore" hecould . 
raisé-the wall: The learned District J üdge ' 
“also found. that ‘the defendant hadi failed: 
"to prove? that. any. express permission had. 
"been" takén by him from the. plaintiff : 
‘before’ constructing | the. wàll. He didnot, 
. go into the. uestion of acquiescence- -but.. 
‘in his finding on tha legal: point, he. accept. 
‘ed thé appeal and decreed’ the pletitüfa ". 
suitin full ^ . 

The defendant. ha, however; préfeiréd a.. 
 gecond- &ppeàl to this. Court and ‘ther "ied 
` point raised on his behalf by Mr.. Dev. Raj: - 
Sawhney i is. that the.plaintif claimed: the = 
junction on thé sole ground: that. hezwag.- 
the exclusive owner of the wall; that hè 
' produced: no evidence in Support oftis con«. 
‘tention and; therefore; ‘his suit should’ have ^ 
“been” dismissed.:. Hé ‘contends: : 
learned District J udge should not ‘have set; 
up a new-case for the plaintiff and: decreed: 
the:suit: on- thé" basis “of the-wall pond 
jointly: owned: party wall: Mr. Shamsgir - 
Ohand- “for the: respondent urged:in reply ' 
that no: new -case had: been . set: upas tha. 
defendant- himself had: admitted ‘in — his” 
jawab dawa that ‘the: wall was: owned by: 
both parties and that if the case is.to: be ' 
decided on: the- allegations. inthe plaint;: 
it should be sent back to the District J udge 
: for.a finding: où -issu No.1. He;*hawever!: . 
concedes. that the . plaintiff led: 'no'evidence" 
to prove his exclusive ‘ownership : ‘of thewall 
except that he „produced: -the defendant 
as a witness-who deposed that ihe. wall was’ 
joint, There is no other evidence on thg > 


that thë: 


= 
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record, even- the: plaintiff himself did not 
go into the witness-box and states. on oath 
that the wall belonged to him alone. In 
these circumstances, I do not think it 
necessary to remand the case for this pur- 
pose and hold that the plaintiff has failed 
to prove issue No. 1.. 
with Mr. 


I agree, however, Shamair 


s Chànd that. this finding isnot sufficient to 


-arrant this dismissal of the plaintidi' 8 
— "uit. ‘Asalready stated, the . defendant, in 
his jawab dawa, did not allege that ‘he 
wasthe exclusive owner of the wall: On 
the other hand, he stated that the wall was 
jointly owned by both the parties.. It was, 
therefore, necessary to determine the rights 
of the parties on:the basis that the wall 
was a party wall owned by both. The 
issues framed by the 
Judge did not cover this point and the 


learned District Judge was not, in my. 


. opinion, justified in decreeing the plaintiff 8 
suit without examining the casein all its 
aspects, Itis settled law.that one co-owner 


of'a party wall is not entitled to raise its. 


height without the consent or .acquiesence 
of the others and, if he does so, he makes 
himsélfljableto an action forinjunction or 


damages. This was clearly laid. down so. 


far back as 1828 i inCubitt v. Porter (1) and 
again in the. well-known case of Watson 
v. Gray (2), which. is considered to be the 
leading authority on the subject. In India 


the same view has been taken in Ikram. 


Ullah Khan v.Muhammrd:Yunis Ali Khan 
(3), and recently by the Bombay High 
Court in Shivputrappa Parappa v. Shivrud- 
rappa Kalappa Huli (4). 


The defendant alleged that he had taken 
the permission. of the plaintiff before 
building the walland led oral evidence in 


support of this contention. This evidence, 


was however, disbelieved by the learned 
District J udge who held that no express 
consent was proved to have been given. 
This is a finding of fact which I cannot 
disturb in second appeal. It must, there- 
fore, betaken thatthe defendant built the 


wall without the express permission of the 


plaintiff, : 


But the question of acquiesence still rés - 


oa’ deno) 32 R. Ri 304; 8 B. & O. 257. 2 Man, & Ry. 
J. K. B. (o. 8.7306; 108 E. B. 1039. 


n) “880 14 Gh. D. 1949 Ti. J. Oh. 243; 431, LT 


W. R. 438; 44 J. P. 537, 
y 30 Ind. Cas. 33: 13 A. L. J. 4 


p eu, 387, 
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Subordinate. 
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mains and as I have- pointed out in an. 
earlier part of the. judgment this point was 
raised by the defendant in para. 7 ofthe 
jawab dawa. But noissue was framed on 
it nor were the minds'of the parties or of 
the Judges of either of the Courts below 
applied towards it and theré are no materials - 
on the record from which I could: come to: 
a definite finding. upon: it. In fact, the 
learned Counsel for both the parties are not: 
agreed even as to the period that elapsed. 
between the contruction of the wall and. 
the institution of the suit. The allegation- 
in the plaint that the wall was built on the- 
20th of May, 1925, about a fortnight ‘before 
the suit was brought, .was.denied in the 
jawab dawa and’ no evidence was led ‘on 
this point. Mr. Shamair Chand has not. 
controverted the position that if a co-owner - 
of a party wall stands by- and suffers the - 
building to proceed to aconsiderable extent, 
his acquiescence in the erection will be. 
implied therefrom, and, if this be so, itis . 
jn each case a matter. for consideration 
whether a mandatory injunction“, for thé 
demolition ofthe structure should be grant- 
ed. It is, therefore, 'Decessary - ‘to’. have 
these matters enquired into, 

- Accordingly: oe O. XLI, r. 25; Civil 
Procedure Code,- I remand the ‘following 
issues to the trial Court: 

(a) "Did.the plaintiff acquiesce: in the 
construction of the wall of the defendant"? 

(b) “Has he by hisact or conduct other 
wise.disentitled -himself.from ‘claiming the 
mandatory injunction asked for" ?. 

Parties will be allowed: to lead fresh evi- 
dence on this issue and the Subordinate . 
Judge and the District Judge will record: 
their findings on it, The report must -be’ 
submitted to this Court. within three 
months, | 


R. L. Case- remanded. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 840 oF 1927. 
. December 5, 1927. l 
 Present:—Mr. Justice Broadway d 
Mr Justice Jai Lal. ra 
FARZ AND ALI AND ANOTHER ACCUSED 
——AÀPPELLANTS 
Versus .. . 
MEM EMPEROR—RzSPONDENT. ; 
Penal Code (Act XLV of 1860), s. 362-rvidenie: 
regarding: motive and- SETAGEN a corpse- Conca 
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tion for murder, propriety: of —Circumstantial: evidence 
— Suspicion as basis for conviction. 

tis not safe to base a conviction under S. 302, 
Penal Code, where the only evidence against. ‘the 


accused is the presence ofmetive and the proc nenon à 


ofth corpse by him. fp. 484, col. 2] 
Rannun v. Emperor (1) and Basant Run Y. Emperor 
(2), followed. 


However suspicious the circumstances may be, 


suspicion alone cannot be regarded as sufficient fora. 


conviction. - [p. 484, col, 1. 

.Oriminal appeal from an order of the 
Sessions: Judge, Lyallpur, dated the 28th 
J uly, 1927. 


. Dr. Sir Mian Muhammad Shafi, Kr, for 
the Appellants. ^ 

“Mr.-J. M. Mackay for the Government 
Advocate, for the Respondent. 


we ^"^ * JUDGMENT. ` 

Broadway; J.—One Ghulam’ Rasul, 
an Arain of Onak No. 376 G. B; died five 
or'six years ago leaving a widow Musammat 
Fàtima and half a dozen children by her 
of whom the eldest was Fazal. She is said 
to have ‘contracted an intimacy with one 
Gaulam Muhammad, another Aráin of the 


same’ Chak, who, some time in September, - ' 
1926, went ‘through the ceremony of mar- 


riage with -her- and took her to live with 
him im- his own house, This ‘Ghulam 
Muhammad was already possessed `of a 
wife named Musammat Jano who had 
borne him six children, the eldest ‘son 
being.one Farzand Ali, aged about 25 years 
and married to his cousin, the daughter of 
Nizam Din, a brother of Ghulam Muham- 
inad.: When: the marriage ceremony was 
performed in September, 1926, both sides 
made report to -the Police, On the 9th of 
Dacember, 1926, Ghulam Muhammad made 
a.report at Toba Tek Singh Police Station 
saying that-his wife had left him with 
somebody else. Two days later Fazal, the 
son of Musammat Fatima, petitioned the 
Superintendent of Police, Lyallpur, saying 
that his mother had disappeared and that 
he suspected foul play.: The Sub-Inspector 


wentto the spot but was unable to obtain 


any information, either of any crime having 
been committed or of the whereabouts of 
the woman. He left the village on the 18th 
of December, 1926, leaving "Aman .Ullah 
Head Constable, to carry on the investiga- 
tion. On the 20th of De cember, 
Farzand Aliani two uncles of his, namely, 
Nabi Bakhsh and Nizam’ Din, are said to 
have made statements which resulted in the 
revovéry of the corpse of the- woman. and 


later of certain jewellery. The statement, as 


FARZAND- ALT V, EMPEROR, | ; 
set out by PW. No. 16 ye Ullah Head . 


1826, 


483. 


Constable; showed that: it was Farzand 
Ali who first disclosed the whereabouts of 


the corpse to him and that his two uncles: 


merely repeated what he had said. Later 
Farzand Ali is stated” to have told Aman’ 


Ullah that Nabi Bakhsh was aware ofthe 
whereabouts of the jewellery and Nabi 


Bakhsh, when questioned, took the Police 
and others to his sugarcane field andfrom 
1t:dug out certain ornaments, Two other 
persons ‘appeared, Shera (P. W. No, 3) and 
Ghulam Din (P. W. No, 4)' who said to the 


events. The result of the’ enquiry was 
that Nizam Din, Nabi Bakhsh and their 
néphew ¡Farzand Ali were tried for the 
murder of Musammat Fatima. 
Ali was found guilty by the assessors and 
the learned Sessions Judge of an ‘offence 
under s. 302 of the Indian Penal Code and 
sentenced to death. Nabi’ Bakhsh was 
found. guilty of an offence under s. 201 and 


— 
» 


:Poliee that they’ had witnessed certain - 


-Farzand : 


sentenced ‘to five years’ rigorous imprisons - 


ment, while Nizam Din was acquitted. < 
Against their convictions ` Farzand Ali 
and Nabi ` Bakhsh ` have preferred ' this 
appeal, while the càse' is also beforé us 


unders. 374 of the Oriminal Procedure : 


Code for orders as to the confirmation or 
other wise of the death sentence. 


: So far asthe case against Nabi Bakhsh - 


is concerned, it seems to me that there can 


be no doubt as.to his having been rightly i 


convieted. There is evidence on the record 


showing that hein the présence of reliable 
No. 5 Faiz” 


witnesses, as for instance P. W. 


Muhammad and P. W. No. 8 Nabi Bakhsh,’ ’ 


took Aman Ullah and others to a sugarcane 
fiéld and from it dug out certain ‘ornaments 


which, in my opinion, have heen’ sufficient. ` 


ly identified as having belonged to the 
deceaséd Musammat Fatima. 
I would, therefore, dismiss, ` 

The case against Farzand Ali is On à 


aM 


His appeal 


Somewhat different footing. There is evi- 


dénce, which has been relied upon by ‘the 


learned Sessions Judge as well as the’ 
agsessors, to the effect that there was ample 
motive: for ‘his having taken part in the 


killing. of Musammat Fatima, He; was, it 
is said, incensed at her, having married his 


father aa it was.feared that she would bear ` 
Ghulam Muhammad -children  &nd'thus ' 


‘reduce’ the inheritänce that Farzand. Ali 


had at that time & right to expect. It if 
unnecessary to’ elaborate this question of 


mative or digouas the evidemcerelaingto . 
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it, ag it: has been. sufficiently dealt with in :.appellanf..had;-'confedsed--to: the “murder. ^l 


thé,judgment. of: the learned. Sessions-^itself. Now, the confé&sion has been rüled..- 


motive. undoubtedly existed. and. ` the. evidence. 1n regard toit. has only: to: be read: 


mother’ i8, in. -my -opinion,, too fanciful: taken by him of it,’ The-exact words inalt: 
to;bear further-consideration.-- -> - - edüifesglons: of this:nature: are. always. very... 


te 


IRAE * o munt paber à .t x z i is - * Tre. 
Bir Muhammad 'Shafi.strenuously .. urged-, held and after the confessions had-beàn* 


t 
` 


that:isto:be-found inthe ,in factin which itis not even stated that 


Jhal was very deep.. I see no-reason whatever. so-called.confessions, , The other'facts:men-: 


^ 


search of this jhal -wás:made on the 20th of.: that--reste on the-appellant/but.do znot:to2. 


»232.!,91 


ew! = Mount * ate ™ tt > : MT d * =e ; . 5 e ^. 2 a aA es yk 
Constable: -when . he;-says..that..a careful- the.. Orown. merely. increasé: the ,suspicion’s. 


neck ‘and the ‘whole: bundle was: weighted: - evidenceof--motiye..and his«produetion of: 
l-had.; the- corpse from. his.,field, that: evidences 


EI 
i 
e 


suggêstion: that: possibly. or even probably | when it will bê" seen that“ theilearnedi Ses: i=’ 


been’ ‘obtained, from.a certain- cülyert: an... would not. ordinarily.;warrant a conviction, ` 


~ - 
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rio- reason! to. differ: from. the-conclusioy 


tot 
Thére- i8, "however," no. ; other. evidence. 


ih 


t$ C. PERI PORA .- - 0,79 i ee f - MV * R : e = 
. rests. entirely “on „circumstantial -evidence. under, s, 9201-of the Indian. Penal:. Code; 


QR KENAA aaa dhe TM AA DLE CER TCR "Q4" DE * oa. d m . £s ud 
Now, hówever, suspicious the circumstances - and-I; would, ‘therefore, accept-this appeal... 


Be erage ey eee ON A a SN l , 

may be, suspicion alone cannot be regarded ^ and. setting .aside. his:-conviction and sena. 

asSsufücient.for' à conviction; -It has béen... tence. under. 8:302 OÊ.. the. Indian.-Penal.: 
own. Code,- convict; him. of. an- offence: under 

for the.: s... 2U1, of the. said :..Oode- and. sentence. 
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of the occurrence as, rendered it practically,. roi - Appeal allowedn. part; - 
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‘LAHORE HIGH: COURT. 
OgtminaL REVISION OASE No. .1520,0r 1926. 
December 3, 1927. 

Present ;—Mr. Justice Dalip Singh. 
‘HARI KISHAN AND OTHERS--ÁÀCOUSED— 
PET: TIONERS 


Malik KANSHI RAM—Coizerareane— 


RESPONDENT. 

Criminal Procedure Code (Act V.of 1898), ss.. .188, 
189-A— Bona fide dispute as to public vight—] urisdic- 
tion of Criminal Court—Duty of Gourt— Reliable | 
evidence, meaning of. 

The existence of a bona fide dispute about the right . 
‘of the publie to pass overa certain path does not oust 


. the jurisdiction of a Magistrate to Te under s. 138, 


.:Oriminal Procedure Code. - [p. 486, .] 

. Abdul Wahid Khan vw. Abdullah. . Khan.’ (3) 
‘and Ram Sagar Mondal v. Alek Naskar (6); referred 
Sd 


Under s. 139-4, Criminal Procedure Code; the - 
* Magistrate, in an enquiry under s.-133 of the same 
Code, has to find if there is any reliable evidence in ` 
support of the denial of the party alleged. to -cause 
“obstruction. By reliable evidence is not meant that 
: the Magistrate should weigh the evidence .produced ` 
‘by both sides and then come to the conclusion which : 
.he believes or which he prefers, but the Magistrate - 
‘should take the evidence as it stands and see whether, 
'on the faceof it, if there was no evidence to the .. 
- contrary, he should come to’ the conclusion that the 
„evidence was false and was, therefore, unreliable. 
. [p. 488, col. 2]. 
Thakur Sao v. Abdul Aziz (5), followed. M 
. Case reported-‘by the Sessions J adge, 
“Shahpur at Sargodha. 
`- Facts appear from the -following?: report - 
of the Sessions Judge. 
"REPORT.—"Malik Kanshi Ram on:the 
“13th February, 1925 complained. under s. 133, 
“Criminal Proceduré Code, that.he and the 
“accused (six persons) were the. joint owner 
of thé vacant sites as shown at Nos. 6 -and . 
-136ónthe.plan fled -by him, that the ae- 
“cused have put walls on the boundaries-of : 
the plot No. 6 which have obstructed. the 
public ways marked Nos. 2 and 7 going from . 
Pipliwala well and Baghwala well to the . 
abadi, that this obstruction should be re- 
moved under s. 133, Criminal Procedure 
Code, and the walls ghonld be demolished. 
The accused denied the existence of any 
public. right i in: respect of the way through 
plot No.'6. : 
The complainant produced 11 witnesses, 


and the accused produced 4 "witnesses in - 


support of their respective positions, The 
accused further pleaded that the ‘so-called 
way was never recorded in any Revenue 
Record. 

The Magistrate came to. the conclusion 
that the evidence produced. by the accused, 
was not reliable, E 


HARI KISHAN.U, KANMI BAM, 
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.. The.aeeused, on convietion-by Ghaudlirl 
“ Pir Mohammed exercising the powers'of: a 
" Magistrate of the First Class in the Shahpur 
- District were directed by order,- dated: the 
_ 15th of April, 1926 under s. 137 of the, Cri- 
“minal Procedure Code. to demolish - the 
. Walls erected by them. | 


The principles laid down .88 applicable 
' to.such cases in a number of rulings; :e.g., 
Phalla v, Niaz Ahmad (1), Bhagwan Das:v. 
. Emperor (2), Abdul Wahid Khan xv.: Abdul- 
` lah Khan (3) and. Debendra Nath Chowdh- 


‘wry . v. Chairman Local Board, Asansol. (4), 


are that the provisions of s; 133, Criminal 
~ Procedure Code, are not intended. to;be ap- 
plicable to a case where there is a-bona. fide 
_ dispute as to the existence of a public. way; ; 
that such a dispute should'be left to .be .de- 
termined. by a Oivil Court ; that these sum- 
mary powers were primarily intended -to be 
exercised in cases where there was ‘no ques- 
tion that the way was one vested. in. -the 
public, and when that question. is seriously 
‘disputed and its.decision becomes a, -diffi- 
cult, matter of mixed fact and. law, 
the Magistrate. clearly had. jurisdiction . io 
"exercise his discretion by declining £o 
.decideit and sending’ the parties .to -the 
“Civil Court; that private property cannot 
tbe. converted into public merely. sd: it 


c, =- TN e æ 


` to do.so would be convenient toa. section of 
the public who. have enjoyed permissible 
user over ite .. . S 


All these "T have: ‘been oreko 
-by the learned Magistrate: “He has irispect- 
-ed the -spot; “but -it “id -admitted-that the 
alleged public way passes through the-ad- 
mittedly -private-property of the parties’ It 

vis also’ clear from thé Révenue ` Prora 
-that the-Revenue Authorities never- re 

--hiBed.this-pag-dandi (w foot path) ‘to bea 
‘regular thoroughfare and hevér recorded'it 
-assuch during any ‘Settlemént: ^ The~fact 
‘that people pass: through the property- of 
“the accused, which was-lyingas a: waste 
“land, as-a ` : short- cut, does not mecéssarily 
-establish the right ` of ihe publie -to 
‘its-usér. -A difficult -matter "of mixed 


.(0 63` Ind. Cas. 828; 99 ‘Or. L. J. 700. 

(2\ 73 Ind. Cas. 523; A. I. R. 1923 Oudh 152; 9 O.- Ja 
A.L. R. 35: 94 Cr. L. J. 635. 

48) 74 Ind. Gas. 849; A. I. R. 1924 All. 1; 21 "A. L. 
J. 529; 24 Cr. L. J. 817; heen 656. 

: (4): 81 Ind. -Oas 904; A R R. 1925 Cal. 268; 95 Cr. 5 
J. 1080. M 


BX ph. ue i 3 => owes 1x 0 
: 


LES 


facts and law -was involved in this case 


“ which ought to have ‘been 


referred to a 


Civil Court. E ; i * 
‘Sao v. Abdul 


"In arecent case Thakur 


' dziz (5), it was held that all that the Ma- 
- gistrate has to find out, is whether the’ de- 


mial by the respondent, is bona fide or‘a 
mere pretence. He can proceed to make 


- his order absolute only when he is satisfied 


T 


that the denial is a mere pretence. If he 


. finds that the denial is bona fide, his juris- 
“ diction is ousted-and he has no authority to 


~ enquire further. 
entitled to demand that the evidence shall 


The Magistrate is not 


- be sufficient to satisfy him that no public 


right exists. The only condition is that 


' upon the material before him, the Magis- 


' dence false. 
- diction to-weigh the evidence and to de- 


trate must have no reason to think the evi- 
The Magistrate has no juris- 


termine on which side thè balance leans. 


“ In the case under reference the Magistrate 


` pides and tried to weigh it. 


has clearly discussed the evidence of both 
There is clear 


' room for difference of opinion. It cannot 
- possibly be said thatthe denial by the res- 


pondents was amere pretence and if the 
denial is held to be bona fide, that was 
enough to oust the jurisdiction of the Magis- 


< trate. | 


In view of the authorities quoted, it is 
recommended,- therefore, that the order of 


" the Magistrate making the conditional order 


by «the learned Sessions 


given to remove the obstruction from the 
way absolute may beset aside and the com- 


. plainant referred to the Civil Court." 


Mr. Ram Lal Anand, for the. Petitioners. : 
. Lala Ram, Chand Manchanda, for the Re- 
Bpondent. . : 2 

ORDER.—This case has been referred 
Judge on the 
ground that the learned Magistrate in pro- 
ceedings under s. 133 of the Criminal Pro- 
cedure Code is not entitled to proceed 
under that section and the following. sec- 
tions where there is is a bona fide dispute 
about the right-of the public to pass over 
& certain path. ThisI do not consider is 


: the law, see Abdul Wahid Khan v. Abdullah 


Khan (3).àand Ram Sagar Mondal .v. Alek 
Naskar (6), in whichthe matter has been dis- 
cussed at great length. These rulings are 
under the oldlaw and even under that 
law the latest pronouncements of the Courts 


(5) 91 Ind. Cas. 41; A. I. R. 1926 Pat. 170; 4 Pat. 783; 


27 Cr. L. J.9; 7 P. L. T. 136. 
. ^ (6) 67 Ind. Cas. 177; 49 O. 682; 26 O. W. N, 449; 85 


0. L. Jj. 247; 23 Cr. L. J, gue (E. B). m 
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are in favour of the view that the Magis- 
trate has jurisdiction. Section 139-A, which 
has been recently enacted now lays down 
that the Magistrate in such an enquiry has 
to find if there is any reliable evidence in 
support of the denialof the party alleged’ 
to cause the obstruction. As to .what the 
learned Magistrate has to do to determine: 
that question, the only authority which I 
have been able to find is Thakur Sao v. 
Abdul Aziz (5). It is there pointed out that 
reliable evidence is evidence of reliable 
persons. I take it that what is really meant 
is not that the Magistrateshould weigh .the 
evidence produced by both sides and then. 
come to the conclusion which he believes 
or which he prefers, but the Magistrate: 
should take theevidence as it stands and 
see whether on the face of it, if there was 
noevidence to the contrary, he could -comè 
to the conclusion that the evidence was false: 
and was, therefore, unreliable. I have read 
the evidence given in this case and 1 do 
not see that on the face of it this evidence. 
is unreliable or of unreliable persons. The” 
order of the Magistrate shows clearly that 


_ he proceeded to weigh theevidence and to 


inspect the spot and then came to the con- 
clusion that the - evidence given ` by 
the petitioners was unreliabe.. This, in my 
opinion, was a wrong exercise of the powers: 
given under s. 139'A. Although.a Magis- 
trate has jurisdiction to decide whether the: 
evidence is reli&ble.or not, in this particu- 
lar case the Magistrate -has failed to notice 
how he had to arrive at that finding. I, 
therefore, accept the reference and set aside’ 
the order of the learned Magistrate making: 
the conditional order to remove thé obstrue-- 
tion absolute. i ey ee 
R, L, - Reference accepted. ` 
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LAHORE HIGH COURT. . 
OrviL MISsGELLANEOUS Oase No: 582; | 
. 7 "'orl937. |. ^7 n 
“(IN Olvin APPEAL Cass No. 2763 oF 1997). - 
; November 14, 1927. s., 7 7 
- Present; —Mr..Justice Dalip.Singh." `° 
fat Sahib Lala RUP NARAIN— | || 
^. ' DEFENDANT—PETITIONER . ^ | ^ 
VETSUS eos MEE 
SHIBBU MAL AND 4NOTEER—PLAINTIFES |. 
o ugs “— RESPONDENTS. i i 


Appeal—Appeal from preliminary decree—Stay “of ’ 
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Jurther proceedings till disposal of.appeal, destrability:: a Division- Bench - ruling. Pitzholmes 4. 


O7. + - ! 2 z -r 5 
.' Where an appeal is prefgrred from a preliminary 


decree all. further proceedings in the lower Court ~ 


should be stayed until the disposal of the appeal. 
Obiter.—Once a preliminary decrée has been appeal- 


o Bank of Upper India Ltd., (5) and has been” 


followed in Lalman v. Shiam : Singh (6) as - 
laying down -that no final decree can be _ 


obtained until the appeal from” the pre-: 


ed-against, especially when the appeal has been launch . 


ed before a final -decree is passed, then the presence 
of a final decree does not make the appéal from the. 
preliminary decree unmaintainable even if the final 
decree is not appealed from. A ae du 
Ramditta v. Maru (1), 


liminary decree is disposed of, - In the cir. 


: cumstances though I am not prepared to 


r 
1 


Ganda Ram:v. Sundar Lal.. 


‘endorse the reasoning of the Full Bench. 
of the Allahabad High Oourt I- consider ` 


that. it is best to stay al! further proceed- ` 


(2) and Chandulal Maganlal v. Motilal Harilal (38), ' 


Dolce ings in the suit until the- disposal -of the" 


. appeal. ` I accordingly stay all further pro-- 
ceedings. An.early.date should be given” 


Petition under O. XLI, r; 5 ‘of the ` ; 
for the hearing of the appeal and printing - 


-Oivil Procedure Code, for stay of further’ 


proceedings pending the decision of tlie. 


appeal case noted above by the High 
. Oburt.^ - uo 
Mr. Kishan Dayal atd Lala Sardha 
Ram, R. S,, forthe Petitioner. 
' Lala Moti Sagar, R. B., for the Respond- 
ents. 
ORDER.—In this case a prelimi- 
nary decree waspassed ona mortgage which 


is under appeal in this Court. "The appel- 


lant-mortgagor has applied for stay of fur- 
ther proceedings, that is, ‘for stay of a 
final decree until his appeal is disposed 
of. The position as to what would be the 
result of the passing ofa final decree is 
not clear in this’ Court; see Ramditia v. 


Maru (1) and Ganda Ram v..Sundar Lal (2). ` 


Pensonally I-am inclined to hold that once 
a preliminary .decree has been appeal- 
‘ed against especially when the appeal 
‘has. been. launched beforé a final decree is: 
passed then the presence of a final decree 
does not make the appeal from the pre- 
liminary decree’ unmaintainable even if 


the final decree is not appealed from. The’ 


-position, however, is not absolutely clear, 
Chandulal Maganlal v. Motilal Harilal (3). 
However, whatever the position may be on 


the point discussed above, in: Gajadhar ` 


Singh v. Kishan Jiwan Lal (4) a Full Bench 
ruling, it was held that the Legislature did 
mot contemplate more than one final 


‘decree, and where a preliminary decree had. ` 


been appealed against the right to have the 
final decree ceased or remained in suspense 
untilthe preliminary appeal was decided. 


The ruling itself was on the question of. 


limitation but it has been approved in 
(1) 93 Ind. Oas.851; A. I. R. 1926 Lah. 534; 27 P. L. 


. 180. 
(2) 67 Ind. Cas.278; 2 Lah. L. J. 673; 82 P. L. R. — 


` 1922. < 
. (3) 92 Ind. Cas. 545; 27 Bom. L. R 1492; A; I- R. 

1926 Bom. 43, Loa Nm 
" (4) 42 Ind. Ces, 93; 39 A. 641; 15. A. L., J. 194. 


should be finished within -four months; 


Rolin vs : Pétition accepted.-. " 
dS AS 005 o mue mt dep Fo n 
(5)81 Ind. Cas. 649; 5 Lah. 257; A. I. R. 1924:Lah.- 


582; 1 Lah. Oas;09. |. ''.. FC M Rem 
5 Che Ind. Oas. 608;.A. I, R, 1926. All. 291; 24 A, L.- 


, 
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LAHORE HIGH COURT. >~ 

- BgcoND OrviL ArPEAL No. 1781 oF 1928.7 
. November 7,1927. -.. 57- 
. Present;— Mr. Justice Broadway and ` _. 
/. ^. Mr.Justiee Jai Lal. ° ^-^ o 
< HIRA—DEFENDANT—AÀPPELLANT ^ ^": 
4 ; versus: 


TEK CHAND, MINOR, TEROUGE JHANDA 


| —PLAINTIFE—RERSPONDENT. ‘5 
Custom—Ancestral land—Ancestor not owning ` but- 
simply possessing land—Land, whether -ancestrál— 
Punjab Courts Act (VI of 1918), s. 41—Second appeal. 
—Finding of fact when not binding. x 
To establish the' ancestral nature ‘of land it is’ 
necessary to prove that the ancestor owned it; mêre 
proof of possession by such ancestor in any capacity 


is not enough. l i ps 
Sewa Singh v. Bholi (1), Lal v. Gauhr (2) and Harji 


v. Chanan Mal (3), referred tó. de 
‘A finding of fact based on no evidence is not bind- 
ing in second appeal. CHE iM 
Second appeal from a decree of: the- 
District Judge, Karnal, dated the 9th May, 
1993, affirming that of the Subordinate 
Judge, First Class, Rohtak, dated the 27th 
February, 1922: , < 4 pe 
Mr. Shamair Chand, for the Appellant. : 
Mr. Amar Nath Chona, fcr the Respond- 
ent. >o "M i i te Sy a Fe 
_ | - JUDGMENT, . . 
Broadway, J.—This second appeal 
has arisen out of -a suit -brought:by one 


Tek Ohand,a minor, suing ‘through a néxt 


—- 
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friend. _ for. possession of 84: bighas . 1 biswa 

5 bisijansis Kham ot “land: calleged ..to 
have" heen: gold’ by the. ,blainuff's. father 
‘Makh’ "Bám,. about, two years before the 
guit.” ‘Hira, | the, defendant-vendee,. pleaded . 
“that” the. property . gold to. him. „was. the: selt- 
‘acquired | ‘property. of. the..vendor -.Mukh 
“Ram, in Any, event, , the. sale. bad been: for 
"fall, oonsider&tion and necessity. The trial 
‘Court: held :that no. consideration -had pas- ` 
pêd':and. that ;the.]and ‘sold: was ancestral, 
‘having. ‘been: owned. -by -one .Rusan, the 
Common ancestor of. the . vendor, and .-hig 
BOD. ' 

“Hira, appealed to. thé District J udge. who 
while agreeing with the trial Court that 
no éonsideration had been proved, was ‘pot 
Apparently . prepared to; endorse the. finding 
“that Rusan, the original :ancestor,: had 

zever-owned--the land -in suit: “What he 
does find is that the ancestors of the plaint- 
iff amongst other persons were originally 
tenants of certain land in this village and 
inasmuch as Mukh.Ram vendor had suc- 
ceeded to some ofthe lend sold by him 
as the collateral of its original owner 
Khubi, it should be regarded as ancestral 
because. the original ;ancestor.Rusan occu- 
pied. the whole ofthe Tandin. “dispute, not as 
owner but i in.gomé other. ‘capacity. 

Now, there.is:no “evidence, whatever on 
the record ‘to. show, that Rusin ever occu- 
pied any part.of the land j in suit. “This, Mr. 
Amar Nath Ohona,.for the ‘respondent- 
plaintiff, ‘has. been. Vp uds to, admit. 


DE — = 


vevan | prat < sas" in. possession; Sin’ -any 
„capacity, .of the: land' in suit. ` "The finding, 
“therefore, that, Busan: ‘occupied the.land in 
dispute -is-ones,that.is-based:on.no.evidence 
‘and by which we are, therefore, not--bound. 
- Next, it was: held by the’ District Judge 
that. it .Wa8..not .inecéssary to prove that 

“the ancestor owned the land, mere. posses- 

s8jon -in:any capacity being sufficient. ¿To 
this contention, I am. not prepared to ac- 

Cede. . Itis diametrically “opposed .to a 
¿series of cases such as Sewa: Singh. v. 

v. Bholi (1), Lal v. Gauhr (2) and Harji v. 

Chanan Mal (3).: Admittedly land held by 

.Bhoru,- father of sMukh Ram, is ancestral. 

I would, therefore, accept this appeal 


273 36 Ind. Cas;382;.129.P.. R; 1916; 83 P. L. R 


(2) 41 Ing. Cas. 129; 5P, R. 1918. 
9) 684 ind. Cass. 908; 2 Lah, 195. . 
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and. grant the. plaintiff, respondent a decree 
for possession free of all encumbrances, ot 
such land: aschis father" Mukh: Ramihad 
inhérited' from: his” father .Bhoru: "which: act 
‘cording. ‘to.the: grounds. of: appeal, ‘comes, td | 
17-bighas 4;biswas. "The Bulik. qua. the. er 
mainder: of the land - must: be: dismissed, 

"The, plaint shows a total area-of-84" -bighas 
‘kham ‘whereas the land.inherited.by. Mukh 
Ram-from Bhoru is:17: -bighas.4: biswas pacca, 
‘This: should ::bé.made:.clear:in..the:decres. 

As the decree granted to the: plaintif 
comes, to about halt “ot. the land. sold I 
costs throughout. | s 
ai Lal, J IL agree: » 
pou Asie ms » 


SOA 
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is iji dg eee 
aoe 


| _ LAHORE HIGH COURT,’ - 
“Misa ANGGO ‘SECOND; ‘Qiyin Arum Te 
2 :No; 1369 0€1927. l = 
aa “Novémber, '15, 1927, ` oe 
'. Presint :— Mr. J  'ugtibe: Tek dhana. 
| BEAGELA SHAH a iD puro 
; APPELLANT" 2 EE Mrs 
< 0.1. ATSÜS 2s c 
RITA. RAM Deos Hórpun? "AND ires 
: GURDITTA ‘MAL’ AND, /ANOTHER-- M 
dA UDGMERT- DBBTGRS— RESPONDENTS, ' 
` Civil Procedure ' Code (Act V of 1908), ss: 47; =] 0), 
0. XXI,.7/90, O XLIII v. 1*6) Order ‘dismissing 
application to set aside sale’ on ground’ of irr epularitys 
Appeal—Second appeal <. Bon 
An order under O; XXI, r. 90, refusing. to set aside 
a sale in exécütion Of a decree’ on“ the’ “ground” ‘of 
irrégularity in ‘publishing’ or conducting it is“ appéal- 
‘able uader.O.-XLIIT, r. I (7) ands not. under. 3; ,47, 
_Givil Procedure: ;Oode, and is, Te AEn (Bot Open. to 
second appeal.: 
Sheo Prasad Singh vy. Premma^ Kuar (1) and ‘laid. 
deo Singh v. Dhobi: Singh (2), referred‘to. . `~ 


-Miscellaneous “sécond: appeal “from : an 
order of ‘the: Senior- Subordinate: Judge, 
Jhelum, ‘dated ' the 2186: December, :1926, 
-affirming that'of the.Subordinate Judge, 
‘Fourth’ Class, Chákwal, ‘dated: ane: "3lat 
"August, 1926.  — 
~ -Mr. Shah Nawaz: for. thoA a 
| Mr. Ram Lal Anand, for: he Respond 
ents. : 


JUDGMENT. —In ‘execution - ae E 
money. decree: for ‘Rs. 317210 obtained by 
Sita..Ram.respondent.against Bhagela Shah 
etc., appellants, a house ‘belonging to the 
judgment- debtors was : sold -to the decree 
holder. The gale was confirmed ‘on: the; Ath 


DNE 
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Of July, 1924, More than a- year after i. e., 
,on.the-28th of. November, 1925, one :of the 
judgmeht.debtors, . sube Shah, -applied 
underO. XXI, r, $0; Civil Procedure Code, 
to have. the sale set -aside .pointing .out 
Several irregularities in, publishing. and 
conducting the ssale. About a year later, 
À. €, onthe 18th of November, 1920, Bhagela 


'Bhah.also joined. in the.applieation :point- 


ing „out further irregularities -in .conduct- 
ing. the sale. -The application. was dis- 
` missed by the Executing Court and a mis- 
Gellaneous appeal was , preferred to the 
.Benior Subordinate Judge who dismissed 
it affirming the order of the lower Court, 
:The judgment-debtors have. ‘preferred a 
second appeal to this Court. .- ` : m 
I.am of opinion that this second appeal 
is incompetent, The memorandum of appeal 
to the lower Appellate Court against the 
order dismissing the judgment debtor's 
application under O, XXI, r.90, was describ- 
ed as having been filed under s. 47, Civil 
Procedure Code, butin reality the appeal was 
under O.- XLEI, r. L (j) :as that is the only 
section.under which -an appeal.could lie, 
Section 104 (2) of the Civil Procedure Code 
lays down that orders passed on appeal 
under O. XLIII, are final.and ino: second 
appeal lies therefrom, Reference may also 
be.made to. Sheo. Prasad. Singh v.: Premma 
Kuar (1) and Mahadeo .Singh v. Dhobi 
Singh (2). re 
-Even ifit be assumed. that..the' appeal 
to. the,lower. Appellate. Court was correctly 
filed under s. 47, Civil Procedure Code, no 
Second appeal lies to this: Court as the 
execution proceedings in which the ‘applica- 
“tion was filed related to a decree which 
had. been passed. on a suit of.small cause 
nature valued at Rs; 317, Under the Punjab 
Oourts Act no second appeal lies to this 
Court against.a decree passed on appeal 
“in such a` suit. “I, therefore, dismiss the 
appeal with-costs,- — - JEN 
.;. Mr.. Shah Nawaz has asked. me to: inter- 
fere in revision urging that: :'the. lower 
Courts had. erred. in holding:.that the 
application under O, XXI, r..90 was barred 
by time and that the rule was vitiated by 
many irregularities. Evenifthese conten- 
ions are correct I am not prepared to ‘in- 
‘terfere on the revision side ad the lower 
-Courts have not acted without jurisdiction 


:v (1) 43 Ind. Cas 522; 40 A. 122; 15 A. L. J. 920, : - 
(2) 74 Ind, Cas, 838; (1923) Pat, 283; 4 P, L, T. 72152 
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or with any material irregularity. result- 
ing.in injustice to the judgment-debtor. 
' . Appeal dismissed, 


a 
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‘LAHORE HIGH COURT. 
. T First Orvic Appear No. 796 oF 1923, 
|' 7 “November 28,1927. . ` E 
Present:—Sir Shadi Lal, Kr., Ohief Justice, 
. ‘and Mr. Justice Bhide. EN 
“AHMAD DIN ann oTHE88—PLAINTIFFS-- 
Pas APPBLLANTS 
| : VETSUS . woo t e 
Musammat FATIMA BIBI, minor, THROUGYX 
Musammat' UMRAN AND OTHE48— 
DEFENDANTS—RESPONDÉNTS. . = 
- Custom—Alienation—Female heir—Right :of alienas 
tion — Succession — Daughters exclude  collaterals— 
Special custom excluding daughters—Burden.of proof. 
^ Under the general Customary Law of the Punjab 
collaterals in the sixth degree of the decéased male 


‘holder are not’ entitled to inherit his -estate in pre- 


ference to his daughters especially when the: estate 
has not :been proved. to be ancestral. The onus of 
proving a special custom in favour of their right of 
succession tó the exclusion: of daughters: rests on tha 
collaterals.. (p. 490, col. l.] ^ ^ Te 

- The rule of Oustomary Law is firmly.established.that 
a female inheriting landed estate from a male holds 
the property on life-tenure and it is immaterial ‘whe- 


‘ther the-female is a widow, a daughter or: a mother, 
CS Mee 


E ibid. oe : . - 3 & 
| edi Hassan v. Habib Ullah (1), followed. |. 
“A female is~not competent to .alienate. property 
inherited by her except for necessity " and’ the 
reversionary heirs of the: last male:holder: are entitled 
.to contest’ an alienation made. by . her: even if-the 
property is not proved to be ancestral. [p. 490, cola, 
l & 3.) < 


`- First appeal from a decree of the Senior 
Subordinate Judge, Gujranwala, dated’. the 
2Ist December, 1922, ^  - Ma 
“Messrs. Des Raj Sawhney and Din Dayal 
‘Kapur, for the Appellants.” `` ; 
Chaudhri Zafrulla Khan, Messrs, Bashir 
Ahmad and Khurshid Zaman, for: the Res 


spondents., 


.:dUDGMENT.-—On ‘the 19th “March, 
1918, ‘one Musammat Umar Bibi; acting: on 
'behalfof her two minor daughters; mort- 
gaged the land in dispute.to thedefendants 
‘Umar Din and ‘Muhammad: Din for Ra; 755, 
‘The estate originally belonged to Musam- 
mat Umar Bibi's ‘deceased ‘husband -Sadar 
Din, a Jat of Kotli Maharan'in the Gujran- 
-wala District,:and onthe latter's death it wag 
inherited ;by,,his; widow. The widow. sub- 
frequently contracted a marriage with -one 
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estate: with the result that the property.was 
mutated in favour of the two daughters of 
Sadar Din, 


The plaintiffs, who claim to be the col- 


| laterals of Sadar Din, have brought the 


.. present action for the declaration that they 
Bre entitled to inherit the land as soon as 


| the daughters get married or attain major-. 


ity, and that the alienation ‘shall not pre- 
judicially affect their right of succession to 
the estate. Now, the trial Judge holds, 
after examining. the evidence on the record, 
‘and we have no hesitation in endorsing his 
conclusicn that the plaintiffs are collaterals 
of Sadar Din, in the sixth degree and. not 
in the fifth degree as claimed by them. We 
do not, however, agree with the. learned 
J üdge that the property in question: has 
been proved to be ancestral qua the plaint- 
.iffs.. It is beyond dispute thatit was their 


. duty. to satisfy the Oourt that the. property . 


‘descended from the common ancestor 
Ghariba, and the mere fact that the Revenue 


t 
Nur wii M . 


"our "attention to'any a which would 
“show that the property descended from the 
common ancestor. - 

„Nor do-we think that the plaintiffs, who 
‘are related to the last male holder in the 
sixth- degree, are entitled to inherit the 
. estate-in preference to his daughtera, more 


especially: when it is not proved, to be- 


ancestral. The onus rested upon them to 


establish a custom in favour of their right 


of succession. to the exclusion of the daugh- 
“ters, and this-onus they have wholly , failed 
to discharge, '-. 

Dhe trial Judge is, however, wrong in 


“-dismissing the-suit merely on ‘the ground - 
that the daughters have got a preferential 


right of succession, The rule of the Ousto- 
‘mary Law is firmly established . that a 
‘female inheriting landed. estate from a 
male holds the.propenty on life-tenure, and 
it is immaterial whether the female is a 
‘widow, a daughter or a mother, vide, ui 
.alia, Abul Hassan v. Habib Ullah (1). 

“female. is not competent to-alien aʻe the’ un 
porty except for necessity, and the. rever- 


- (X) 18 P, Be 1908; p pS: bats 18. P. Wi R. 


C "T "S ` € e 
Y wr A D 
4 


Lo 


‘BRAART LAT, 7, CRUNT- DAL. ET 
Jalal; ‘and: aeni forfeited her life- 


-Second 


0f L 6. 198. 


sionary - heirs -óf .the last mals holder-are^ be 
entitled to contest’the alienation,-even if. ' 
-the property is -not ‘proved to be ancestral. 

It is, therefore, clear: that the” alienation. - 
“cannot. adversely affect the plaintiffs : when = | 


the.suecessioh opens out -to them, unless the - 


mortgagees prove -not only consideration ~ 


but also."necessity for the mortgage, The. 
learned Subordinate Judge . was; therefore,” 
wrong in dismissing the suit -Without - de-: 


termining the question of the ala 4 


and necessity for the alienation.. 


We accordingly accept the -appeal and: 
remit the case. to: the trial Judge-for re-: . 
-decision with - reference. to the foregoing ^ 


remarks. -The- costs in this - Court: shall- 
abide the event. “yi 
| 7 Appeal accepted.: 


R: L.. 
s : Case remanded, 


LAHORE HIGH COURT. 


—" MUISORLLANEOUS SECOND CivtL APPEAL 
- - No.. 1438 or 1923.- ud x 


November 24, 1927. 


— Present :—Mr. Justice ‘Broadway: and 


-Mr. Justice Jai Lal. 


PERHARI LAL AND. d K 
= . -APPBLLANTS? et Cs 


# 


versus oS 


Rai Sahib Lala OHUNI'LAL, D a 
RECEIVER OF AMRITSAR—APPLICANT— ! 


- RESPONDENT: - 
^100— F 


Civil Procedure Code (Act V of 1908), s 3. 
Provincial Insolvency Act (V af 1920),. 93. 84, 76—- 
appeal—Fraudulent’ preference, . 
question of fact. 

The question whether a ‘transaction is a - fraudu- 
ent preference is one of fact and not of law: 
col. 1. 

Har Parsliad y: Bhagat Singh (1); followed. 

Miscellaneous sécond appeal -from\an, 
order of the District Judge, Amritsar, dated’ 
the 21st April, 1923, affirming that of the 
Judge, Insolvent. Estates. Court, Amritsar, 
dated the 3lst. January, 1923 È 


Mr. Jiwan Lal Kapur, for the Kanaan. | 


Mr. Mool Chand, tor the. Respondent. ME 
‘JUDGMENT. ` i 


. Broadway, J.—On the &th of August, E 

1921, one Nathu Mal. made a payment .of : 
Rs. 624 1-6 to his brother Hira Nand who.” 
“was his creditor, 


‘On the 12th’ of August. 


1921, Nathu Mal became an insolvent:.. Ac- 


-cording fo. the learned Distriet. Judge he |. 
- closed hig business: on the very” “day ‘the : 


A wh ether 1 ^ 


Ip zn 


~ - 
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porumeni was made io ‘his brother: A year 
ater the Official Receiver moved the Insol- 
vency Court under’s, 5+ of the Provincial 
Insolvency. Act to annul the payment on 
the ground that it had been fraudulently 
made to show preference to a relative 
creditor. 
Oourteame to the conclusion that Nathu 
Mal had been guilty of fraudulent prefer- 
ence in this connection and annulled the 
payment 


Thereupon Hira Nand preferred an appeal 
tothe District Court. 
‘trict Judge came to the conclusion that the 
payment to Hira Nand, on the very day 


RANAY Aut Bun 4, KIRBY EESE: 


After due enquiry the Insolvency | 


The learned Dis- 


"when the business came to an end, was 


Obviously made with the intention to ‘show 
preference to Hira Nand at the eleventh | 


hour only a-few days before the creditors 
applied for adjudication and Hira Nand's 
appeal was dismissed. ‘He has now come 
up to this Court in second appeal, and at 
the. hearing Mr. Mool Chand for the Offici- 


al Receiver raised two preliminary objec-. 


tions. , First, he urged that: no appeal was 
competent, and secondly, that the question 
rr by. the SOUS bene was one of 
act : 


I do. not think iti is necessary to go TUS 
the question as.:to whether the appeal was 
competent or not, as, in my. opinion, the 
&ppeal must be 'diemiesed on the second 
objection, ` 


"The decision ag to whether fraudulent 


preference had been shown or not rested on: 
It - 
has been repeatedly held that in such cases . 


what the intention of Nathu Mal was. 


intention is purely a question of fact, see 
Halsbury's Laws: of England, Volume Il, 
page 287, where it is pointed out that“ the 


"question whether a transection is a frau- . 


dulent preference—whether the debtor had 
the -intention to defeat the law and to pre- 


vent the due distribution of his assets—is - 


one ‘of. fact for the Court or Jury, if there 
is one, who must judge not from one fact, 
however. important, but from all the cir- 
cumstances of the case.” Again in Har 
Parshad v..Bhagat Singh (1), a Division 


Bench of this Court held “that. the question , 


as to. whether a person made a transfer . of 
his property with intent to defeat or delay 
his creditors is not one of law but merely of 
fact.” Whether theappeal is competent or 


+ tp 


"T 


(1) 36 Ind. Qag. 594; 109 P. R. 1916; 85 P; Li R; 1017; 


- 


.Spondent contends that the 


: di 
not, therefore, it must: -fall, ‘and: I- would 


therefore, dismiss this appeal with costs, - 


g ai Lal, J.—1l agree. 
CR. L. 
A. N. A, 


~ 


ae dismissed, 


M a * -— 


T 
= 


i ‘LAHORE HIGH COURT. 
—MiscgtrANBOUS SzcoND CivIL APPBAL. 
No. 1302 or 1927. 
November 24, 1927, | 
^. Present: —Mr. J ustice Harrison. 
“RAHMAT ALI SHAH AND ANOTSER— ^ 
' JopGMENT-DEBTOBS—APPELLANTS —'-. 
versus. E NL 
‘RIKHI KESH-Dzrcasg-Borp za 
RESPONDENT. i ' 
Court Fees Act (VII. of 1870), Sch; II, Art. T7 
Civil Proceduré Code (Act V of 1908), 8.. 144—Appeal ' 
from. order on application for restitution —Court- ` 
ees.. 
í An appeal from an order on án application under 
s. 144, Civil Procedure Code, for restitution of pro-- 
perty taken in execution of a decree need not bear, 


.ad valorem .Court-fee. It is liable -to; be. stamped - 


only as, a miscellaneous appeal under Art. 11 at. 
Séh. II of the Court Fees Act 

Sitalakshmi Achi v. Ohokkalinga Pillai (4), Kur~’ 
godigauda v. ‘Ningangauda - and anggak. 
Kadamalli v Ahmedalli Mhibuball (6), followed. 


' Jiwa Ram v. Nand Ram (1), Baijnath Das v. ; 


Balmukand (2) and Balmukanda Marwari v. Basanta. 
Kumari Dasi (3), dissented from. - 
Miscellaneous second appeal: from an. 


. order of the District Judge, Amritsar, datede 


the let&F'ebruary, 1927, affirming that of. 
the Subordinate J udge, Third -Clasa,. 
Amritsar, dated the 26th May, 19206. 

gar ‘Dev Raj Sawhney, for the Respond- 


E UDGMENT. —The first point to be 
decided,is whether this appeal has been 
correctly stamped with Hs, 4 asa mis- 
cellaneous appeal.- Counsel for the- re-. 
applieation 
being one under & 144 ofthe Oode of 
Civil Procedure, for restitution in con- 
sequence of the judgment of this Court 
having varied the judgment of the Dis- 
trict Judge, which had actually been ex- 
ecuted at the time, the stamp should be 
ad valorem and he relies upon Jiwa Ram 
v. Nand Ram (L), Baijnath Das v. Balmu- 
kand (2) and Balmukanda Marwari v. 


(1) 66 Ind. Cas. 144; 44 A. 407; 20 A, LL. J, 226; A. I, 
]. 223. 


 R. 1922 All. 


(2) 82 Ind. Cas. 321; 47 A. 98; 22 A. L, J, 881; L, Ry 


x 5 A, 773 Civ; AL R 1925 All. 127, 
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-Baganta Kuhari Dasi, (3) while.on the other 
pide’ in Sitdlakshini Achi v, Chokkalinga 
Pillai (4); Kurgodigatida V. Ningangauda (5) 
and „Hamidalli Kaddmalli v. Ahmedallt 
Mhibuballi (6) the’ contrary view has been 
taken. In Hamidall Kadamalli v. Ahmied- 
alli Mhibuballi. (6): the Full Bench deci- 
sion ofthe Patna Court was considered 
and dissented from. The learned Distriot 
Judge has followed that view and after 
considering; all. the. Authorities I find that 
I cannot” Agrse with him. Applications 
under ses. 47 and; 1447 aré classed: together 
when referred - to. in B; 2 of the. Code and 
plications ` Xliongh. there -is the “real..dis- 
tinction, that “hén” a decree “has actually 
been ‘exeviited “and ‘the property has 
passed, the application. is of .the. nature 
of an “application „to -recover possession. 
It; is in ,Congequence ‘of-the decree passed 
iby the High-:Qourt “that.: the. application 
“jg made under: 8.144" and c ittis, in: “a 
ense a mere. accident that because : ‘the 
‘décrée: has- ‘heen fully ‘executed, the Peti- 
«tioner: is;prevented from coming , .t0 :tha 
: IGourt. under :8; 147- “and.~is, «compelled ito 
‘take abtion"ünder' s: 144, Civil Procedure 
Gode... It «would. be: ‘most inequitable: that 
Viexshonld: be “penalised by. ‘being : forced 
to rene the application: sada valorem. and 
ddoptitig : the ‘reasoning: contained vin 

iidalli "d adamalli v. Ahmedalli-M hibub- 
alli-6)e1 :find that the application: has 
‘been, duly: ‘stamped and.I direct that ‘the 
samount -pgid. in “excess in .the - “District 
‘Court bérefanded. 00M 


: [Note.- —The eat ot the inde is not. taaterial 
fór thé pürposeà of this report/--Ed.] 

2. sdb Lh ed! dismissed. - 
2^3) 18 Ind. Cas 900; 3 Paty 371; (4924) Pat: 8355 P. L. 
TNS: AI. R? :1925. Pat. 1. : 

: (4) 38 Ind. Cas. 806; 40 M. 780: BLN.. . 
(5) .: Al Ind. sOas. 228; „4I . 625; “19 Boni, L. R. 
8. 
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INDIAN MBROHANTS BANK LTD. Y 


V. ANUP. OHAND, 1071, 0. 1928 


LAHORE HIGH COURT. 
 Mi&cELUANEOUS: TiRsT. Orvin “APPEAL No; aud 
OF 1327. . 
December 2 1997. dT 

Prenn :—Mr; Jügtios. Zafar Ali. 


Tas INDIAN-MEROHAN I'S BANK “Lito, 


À - AMRITSAR: (In “LIGUIDATION) . 
-Taroven MADAN GOPAL; 'OFFIGPAL - 
LIQUIDATOR— APPELLANT 


" VéT81s 
CANUP-GHAND-Os7gerTOR— 
RESPONDENT, . fj 


_ Companies —Application. for ,shanes.,subject. to'y fton- 
dition precedent—Condition not - fulfilled—Liability, of 
applicant as contributory. ° 
If-an-application for shares- in a:Company- isiihüde 
subject to a condition precedent, ‘the applieant.i incurs 
mo, liability as a share-holder if the condition remains 
unfulfille 
- Piara’ Singh v: Peshawar ` “Bank, "Lid. ‘(1), fol- 
lowed. 
Miscellaneous: first appeal: from an order 
iof the Additional District-Judge; métier, 
'dated “the 28th ‘of February, 11927. 
i Mr. Durga Das; tor: the "Appéllant. - 
-Mr. Ram Chand'Manchanda, “forthe Ree 
‘Spondent,.  . 
--JUDGMENT:.—Tlisisan, appeal under 
the Indian. Companies.Act *of 1918: against 


e 


= 2-2 


"an'-order ‘accepting an : objection! '&nd'5re- 


lieving the objector of all liability abisa 
‘share-holder .of;a.Bank. The ‘objector was 
L.. Anup. Chand, Advocate of. ‘Montgomery, 
who had. made. an ‘application for j00.share 
of -thè Indian " Merchants “Bank, Lid... hat 
the Bank went into liquidation before, any 
shares had been allotted to him. ‘He asgert- 
ed: that^he ^ was: given, by | the” Managing 
Agent:of the: Bank, anassurancė that va 
‘branch: of -the` “Bank “would be- opéned“at 
‘Montgomery ‘or: Pak ‘Pattan aiid “that he 


"would be.appointed a Director ithereof if 


he ‘would’ buy 100:sharés and-that?he: made 


his ‘application for*100 sharés “on :thatias-, 


‘suirance, - He: ‘claimed : sihat:she ‘didnot 
‘become: a ‘share-holder -bécause" :the:condi- 
‘tion ‘subject “to which -the ‘application ‘for 
sharés was made : ‘Swag “not fulfilled. ` “Hé 
“WAB. corroborated - on -this: - “point ' - by ‘the 
Managing‘ Agentand ‘two! witnesses.beforé 
whom: the agreement had ‘been’ ‘made. “No 
attempt was made ‘to rebut -that* evidence, 
The Jaw is clear ‘that, if. an‘aip plication: for 
shares is dau to'a^ ‘condition’ prO 


. - t - 


nection ‘the following may -be- soled" Tom 


Piara Singh `v. Peshäwar Bank; Lid. (D) =X 
ui 94 P.L. RO 191 . 


/1) 28 Ind. Tue P 4 PB 
998 P. "W.R. 19019, . 
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i 


n breach of-a contract, [tbid e" 0 Site I 
d:i Mahomed Ghasita: v. Sirajud-din (1), followed: i 


with. "D " :1926. . e pu XE. d. e dud va c Qe 
The argument, that no oral evidenc was., Dewan Mehr, Chand, .fot:the:Appellants.. i+ 


“ena 


“ibi. Ag thè. said party denied.bhe;, very.. to build a shop. on thesiteand:the-defendapt: x 


fa 


costa; 00. 7 ,., Oneethird..of the- cost. -On : this alleged: 
Bia. - », Appeal.dismisséd.. :.- unpaid balanceihe-claimed-interest.at;-per;- 
eee we 5  . „Cent, permensem. The: defendant ;pleaded:: 
M ——— — ` inter alia that the suit: was:barred bye 
| TE » time: .and that, no. interest was payable. 
Eee m A . ' : . The Courts’ below overruled both. these 


.. LAHORE, HIGH-COURT.-... ~~ As regards the plea of lim 
| Saconpd Civi APPEAL Nó. 586 0».1927. ^ : have held that the rule of limitation 
: ... December.3, 1927: . -. ..' , applicable to the suit was, the one embodied 
<. , Présent; — Mr, Justice Zafar. Ali... ^ | in Art; 6Lof the First Schedule to the Indian 
-SHoPSAUDAGAR MAI-LAOHMAN: ` Limitation Act of 1908.- Under that Article 
 .DAS.Tugovagu LACHMAN DAS-. _ the period of limitation.is three years but 
-- s T-DERENDANTS— ÀPPELLANTS . -~ ^ jt is enhanced to six years by the Punjab 
ee ose ~,” “versus . pt . Limitation Act. It is clear that the plain- 
. Bagor BAHADUR CHAND-HARI. - tiff made no attempt to 


.'OHAND Taroyon BHAGWAN, DAS.. . ‘suit was,within time-eyen if the,..period.of- 
AND.RAM.LABHAYA-PraINTiFFS- - - limitation were three- years,” It is further 
soc, “RESPONDENTS. - Ka ld 
Aleman (IX of 00, Sh Tre PLI. the purview of Ari 8] the ony other Article 
métining of—Agréement to bear jointly. cost of ‘construc’ that app 1ed.. was Art... 115." Now “Art:.61 
tion .of siop—Suit to recover unpaid-share of. c08t-— . 


towne 


wa ttf 


. , 
id LI 
` " 
z -bh 
^04 ` . — 
, 2 id - 7 © FE 
. 1 d + à r - 
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liability tó them. "So he was not liable to 
pay any money to them which the plaint- 
if might have paid them for him. "Article 
61 was, therefore, not applicable at all. 
A8 held in ‘Mahomed Ghasita v. Siraj-ud- 


din (1) the Article that applied was Art. n | 


As decided in that case: “Article 115 is 
general, provision applying to all si gka 
ex" contractu not: specially provided for 
otherwise. The ‘word ‘compensation’ in 
that Article as well as in Árt;116 has the 
same‘ meaning asit has in s. 73 of the 
. Indian Contract Act, and denotes a sum 
of “money payable to-& person on account 
of, loss or. damage caused to him by the 
bréach öfa contract.” 


‘The defendant was guilty of the. breach: : 


of the” alleged contract, -inasmuch as he 
refuséd to pay what he had agreed’ to do 
and’ thus caused: loss to the plaintiff who 
Had laid out money on the strength of 
the défendant’s promise to: re-imburse him. 
The: uit was barred by limitation as it 
was not instituted within three years from 
the daté of breach. I, therefore, accept 
the appeal and reversing the judgment of 
the Courts below dismiss the plaintiffs’ suit 
with costs throughout, 
ED D- 


“a 66 Ind One. 490 2 Lah, 316; A.L R. 1922. Lah, 
186 (P. B 


A ppeal accepted, 


LAHORE HIGH COURT. | 
“rok LAN OT FrnsT Orvin APPRAL No. 2956 
. or 1920. 
November 25, 1927. 
Present: —— Mr. J ustice Zafar Ali, 
KIRPA RAM— JupGvENT-DEBTOR— ` 
DEFENDANT—APPELLANT. 
versus 
MAND LAL-—PraiNTIEF—DECREE-HOor DER 
anp Lala GANGA RAM AND oTRE£8— 
a ^ AvOrION-PUROHASERS— RESPONDENTS, 
Civil’ Procedure! Code (Act V of 1909),:0. XXI, 
wy, 90,« 92—Application - to, ' set side" sale—Auction- 
purchaser, whether: necessary party—N otice,to auction- 
purchaser before setting aside sale, necessity, of— 
Addition of auction-purchaser oe limitation, effect 


or Ff 


"The: auction-purchaser is not &' necessary party 


to an’ application . for -setting asideasale under: 


O.XXI, r. 90, Civi] Procedure Code, although. under 
9. XXI, i 92 of the Code no final order affecting the 


“ KIRPA pint A AND "Tate -- 


. 107 1: C. 1998 ~ 
&uetion-purchaser ~ can be- passed unless’ notice: of . 


the application to set aside the sale is; given to him. 
The 


proviso to’ the said rule does not. fix any : 
period for giving such notice to the 'auction-pur- 


chaser” and there is no: pexiod of limitation for i enting < 


such notice. 

Bibi Zainab v. Paras Nath ( (3), Ganesh. Bab Naik v. 
Vithal Vaman Mahalya (4), Raj Chandra, Das v. Kali 
Kanta Das (5), Abdur Rahman v. Har Narayan Das 
(6), Ghazanfar Husain v. Ram Ratan (7) and 


lowed. 
Ajuddin Ahamed v. Khoda Bux Khondkar (1) and 
Sumirta Kuer v. Damri Lall (2), dissented-from. ' 


Miscellaneous first appeal from an order 


.ofthe Senior Subordinate Judge, Gujran: 


wala, dated the 25th Novémber, 1926. 
Lala Badri Das, R: B., for the ‘Appellant: 
-~ Messrs. Jagan Nath Aggarwal, “Tara. 
Singh Narola and DUET Das, for the 
Respondents. 
JUDGMENT.—Thié is an appeal by & 
judgment-debtor under O. XLIII, r: 1 Q) 
of' the Civil Procedurè Code. against an 
order refusing to set aside .& ‘sale: Thé 
refusal was based on two grounds, wiz, (1) 


that the judgment-debtor's application was 
not entertainable as he had failed to "im- 


plead the auction-purchaser as a respoiid- 
ent, and (2) that he had failed to produce 


any evidence in proof of his- objections. : 


Both these grounds are untenable. 

With regard to (1), the executing Oourt 
has relied -on Ajuddin Ahamed.v. -Khoda 
Bux Khondkar (1) which was followed by 
a Judge of the Patna High Court in Sumirta 
Kuer v. Damri Lall (2). In the former case 


` a Division Bench of the Calcutta High Court 


held that “under the present ‘Code’ of 
Civil Procedure, the auction-purchaser is 
a necessary party ‘to. a proceeding for 
setting aside an auction-sale and that, there- 
fore, a Court has no jurisdiction’ to. hear 
an application | for setting aside.a sale under ` 
O. XXI, r. 90, Civil Procedure. Code, to 
which one of the auction-purchasers ig not 
added asa party until after the -expiry of. 
the period. fixed by law: for making him ` 
&' party," This view was expressly dissent» 
ed from in Bibi Zainab v. Paras Nath (3), - 
and a contrary view was taken. in Ganesh 
Bab Naik v. Vithal~ Vaman Mahalya (4), 
Raj Chandra Das v. Kali Kanta Das (5), 


Abdur Rahman v. Har TE Das Sh ; 


. (1). 50 Ind. Cas. 5. 

(2) 62 Ind. Cas. 61; 2 P. lis T. 336. 

(3) 75 Ind. Cas. 430; 2 Pat. 800; 4 P. L. T. 491; ‘Paty ` 
L. R. 361; A. I. R. 1924. Pat. 37. . 

(4) 19 Ind. Cas. 475; 37 B. 387; 15 Bom. L. R. 344, 

(5) 82 Ind. Cas. 776; A. I. R. 1923 Cal. 394, ` 

(8) 68 Ind. Cas. 238: 90, La dJ. 21]; aU, P. 
12; A, I 8.1922 Qudh i -.. 


L R (0) 
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Iswardas Marwari v. Biseswar Lal Marwari b, fol- G 


x 


1071,0.1998 . 
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Ghazanfar Husain -v. Ram -Ratan (7) and 
Iswardas Marwari v. Biseswar Lal Marwari: 


(8) | 


Now, the law which requires that the-auc- 


ion-purchasershould be heard before passing 


E 


an order affecting him is.contained in the . 
proviso to el. (2, r. 92 of O. XXI, Civil: 


Procedure Code. Theat proviso runs thua: 


‘“Provided that no- order shall be made- 


unless notice ofthe application has .been. 
givento all persons affected thereby." 


.Itis clear that the requirements of the. 


above proviso are.fulflled if- no: final 
order =affecting the auction-purchaser is 


passed unless notice of the application to - 


. Set aside the sale is giventohim. - This pro 


viso does not fix any period for giving that: 


notice tothe auetion-purchaser, and there. 
is no provision in the Indian Limitation*Act 

for such notice. As no order affecting.the 
auction-purchaser had yet been made the: 
application could not have been thrown . 


~ 


out on. the ground No (1). . 
. As regards.the second ground, the d 


1926. On that 3 
fifteen witnesses summoned by the judg- 
ment-debtor were in attendance but they 
were not examined and the case. was 


ate-. 
fixed for evidence was the 22nd November, * 
date eight out of, the: 


adjourned to the following day for hear- 
ing arguments on the petition filed by the 


auction-purchaser, No witnesses, however, 
appeared. the next day, but even if.-the. 
judgment-debtor was responsible for their 


non-appearanee on:that date, he was entitl-* ' 
edito: have his remaining witnesses sum-- ` 
moned. and examined. It cannot be, said . 


that he failed to produce any evidence. 

I, therefore, set aside the -order of the 
executing. Court: confirming the sale and: 
direct that the judgment-debtor's appli- 
cation be enquired into and disposed of 
according to law. The respondents to pay 
the judgment.debtor's costs in this Court. 

RL Order set-aside, 

A, N. A. | 

(7) 25 Ind. Ces. 907; 17 O, O. 306, | 


' (8) 94 Ind. Cas, 31; (1926) Pat. 83: 
266; 7 P. L. 'T. 532. 


Piatt 


“ABD 


:' The fact that i 
“his” loin cloth. while he is on a Railway platform 


» p T2 
00 0 4 
LAHORE HIGH. COURT. |. 
CRIMINAL APPEAL No. 703. 0f 1927.. -e >. - 
‘September 30, ‘1927.- 

` Present :—Mr. -Justice Fforde... 

UL :WAHID—ACCOSED—ÅPPELLANT - 
» VETSUS ee "M í 
- EMPEROR-— RESPONDENT, i 
Arms .Act (XI of 1878), ss. 19 (f), 20—Concealment 
of arms—Question of fact—Sentence—Mere ‘suspicion 
of Police that accused was about to commit dacoity, 
whether can be taken into consideration,’ an 
In every ease it is a question offact whether the: 
person found in possession of a concealed weapon is 
carrying the weapon in such a way ag to. indicate 
an-intention to hide the article froni.the classes of 
persons referred to in s. 20 of the: Arma Act. [p. 496, 
col-1.] - | E RE PN 


‘ 
+ 


` 


person is concealing .a' weapon in 


indicates an intention to conceal that weapon from, 
anter alia, Railway officials within the "meaning of 
8. 20; Arms. Aet. [tbid.] ANN SLE 
. Section 20 of the Arms Act is not confined to cases 
where the import or export of arms is attempted: 


^. 


id]. o . 
Chet Singh v. Emperor (1), referred to, , 5^7. 
“In the. absence of any- aggravating” circumstance 


& sentence of five years’ rigorous- imprisonment 


‘for:an oflence. under s,.20, Arms Act,istoo severe. 


E 
. 


[p. 490, col. | : CM PETS E EE 
. The mere fact that there was a suspicion inthe : 
mind ‘of the. Police that the accused 'was-about to 


“wy -+ 


been convicted under the provisions of s. 20° ' 
of the Indian Arms Act of: having in his’ 


‘possession a chhavi in. such a manner’ as’ 


to. indicate an intention that. its possession 


“may not.be- known to any public servant- 
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as- defined in the Indian Penal Code or to- 
any person émployed: upon a- Railway:: or. 
to-the.servant. ofa public carrier: Lbavé 
not: the slightest: doubt that -so far as:the: 
possession of the chhavi ‘is concerned. the: 


. Grown has abundantly. ‘established its case., 


The appellant was: caught .on the platform: 


of thé Railway Station with a chhavi. blade. 
` concealed ia his loin cloth. The only 


question is whether the circumstances of 


the. case -constitute an offence. under g. 19 


-or under.s, 20 of theIngian Arms Acte.. . 


ey SA À - Ea) C E E e ERES MIDI cU ove tic 
4967: 4 ABDUL-WAHID y, BMPEROR,-. ^ = 107150, 1928-— 

Section 19 G)-makes titian offence to beknowa to" ahy peran employs ora - 
possesssüch a^wWeaponands.20makesit&an Railway. -^- niViILIdlg4) CUP wh, CIS OR ag 
offence to possess such a weapon in such NN M said 
à manner as to indicate an:intefition to The next question Swhich!'temains to be. 


z 
Ed 


Ye. 


‘a 
t 


conééal!- the. -possession of.- the. weapon : consideréd -is -whéther'thé*penalty* ot fi 


from, inter alia,‘Railway-Officials. There is years’ rigorous "imprisonment: i8; not: too ® 
no doubt that:carrying & chhavi ‘concealed gevere.a punishment forthe present offénce: d 


In;every:cas MEE ` i $5 o Wah. Ye t5 f ‘ 
thér:.ths person found in, possession" ‘oftd’ having been proved the-senténce imposed 


as yt 9 À5 os. m - rsh be . ray 4 0-3, 2a PT ee 7 ^. x AK NC Ra D au. CE * o. Pers heen wi ig TET ar 
concealed weapon: is carrying the - weapon: :.in -the:prééent"case--is'far- too Severez;atid- - 
- a JO ME ez iy 


amaha 


to hide the&rticlefrom the classes ofpersons. would’ -bé- one~of “two years rigorous im 
in the ease before me .and-it'seems to me -; I- woüld- accordingly. accept théappeal: ~ 


must:indieate.; an intention; to concealthat tho appeal muüst:stand-dismüsBed;^- ^ «^: 
weapon from, inter alia,,Railway..oficials <= ^ . ^^. 0770 ks CN n a 
who are about that platform, I am in GAL i uU TV Bn a Bah, KB 
-complete “agreement with-the view adopted — AN, As «00.009006 07270207 97 Met 
by: Addison; J., in:Ohet: Singh y. Emperor- s | | ee IL x 
(1): that: s. 20-18 not- cónfined,as: has been;^ - .- s^ a TRATT. o wi vC 
. heldby::Scott-Smith,: J., and. Kensington, © . CRECEN 
Ja, to cases-where the import:or export: of: : NOM Ae iE c 
arms: is^attempted.. It: seems- reasonably - : l E 


- 


 elear from-8si-19and.20. of; the'"Indian-: ^ , .. ..; Eo. Du ux 


Arms Act thatthe matter isnot confined 5 ^------ eot seed E eae quu een. wee Por 
' ga held by- those two learned Judges.: In: . Qe cR 
my-judgment-upon the-circumstances of this. = 
ease: as proved» the. appellant :has: been. 
rightly -convicted-under‘s. 20 of .posseesing™.’ 
a chhavt in sùch a manner:asto indicate. - 


an^ intention that« his possession ..mnay..nof ^ 


1 
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MADRAS HIGH COURT, 
Civit APPEAL No. 252 or 1925. 
October 12,1927. 
Present:—J ustize Sir William Watkins 
Phillips, KT., and Mr. Justice Reilly. 


 POOHIRAJU KANNAMMA —PLAINTIFF— 


APPELLANT 
versus — = A 
MANNAVA MACHAMMA AND OTBERS 


. ——DerENDANTS Nos. 1 To, 3B—RESPONDENTS. 
. Will—Construction—Absolute estate in favour of 
daughters, with provision for devolution of property 
. not disposed of by them—Nature of estate conferred— 
‘Santanam,’ ‘If there is issue, meanings of. i 
A Will under which a Hindu devised his properties 
„to his two daughters and to his sister's sons provided 
as follows:  , l ` i 
“My daughters,.... and my sister's sons..:.. shall 
each enjoy...... his or her respective portions of the 
property devised to them hereditarily 
pleasure, with rigbt of alienation by gift, sale'or 
otherwise. Ifout ofthe said two daughters, to either 
- there is no issue,herproperty shall after her death 
~ pass to the other to whom there is issue. Ifto neither 
. of them there is issue, then the -property remaining 
‘ab the time of the death of the said two shall pass to 
“the nephews of the testator”: i DN 
Held, (1) that the Will conferred an absolute estate 
.on the daughters with a provision for the devolution 
of whatever property may be left ab their death, and 
that such an estate was not unknown to Hindu Law; 
[p. 408, col. 2.1 . a 
Sareda Sundari- Dassi v, Kristo Jiban Pal (2) and 
H die Kumari Dasi v. Mohim Chandra Sarkar (3), ree 
1ed on. : 4 ` 
` Comiskey v. Bowring Hanbury (6), Mulchand J elison- 
- das v. Bai Rukshmani (7) and: Gulbaji Ajisigi & Co. 
v. kustomji Kharsedji Banatvalla (8), distinguished. 
(2) that the expression “there is issue” meant issue 
ane at the time.of the daughter's death and not 
. merely ges ue pera ie should have had a child born 
, COL 2. i ; Š 
Gurusami Pillai v, Sivakami Ammal (1), distin- 
guished. . "n s 
(3) that the reference to the word ‘issue’ being to the 


` issue of a female, it did not include an adopted son. 


[p. 498, col. 2.] 
Balasubramania Pillai v. Pitcha Pillai (4) and 


“Buddha Singh v. Laltu Singh (5), distinguished. 


_ The word ‘santanam' besides meaning child has a 
certain implication .of succession or heirship. [ibid.] 
Appeal against a decree of 'the Oourt 
of the Additional Subordinate ' Judge, 
Bapatla, dated the 30th September, 1924, in 
O. S. No, 4 of 1924, (O. 8. No. 9 of 1922 on 
the file of the Sub-Oourt Bapatla) ` 
Mr, Ch. Raghava Rao, for the Appellant, 
‘Mr, B. Somayya, for the Respondents, | 


“JUDGMENT. 

Phillips, J.—The ' decision in this 
appeal depends entirely on the construction 
of the Will executed by -one Pochiraju 
Ramuchandrudu, father of the plaintiff 
‘and the Ist defendant.. By this Will he 
devised certain properties to his two daugh- 
bere, teach; to get one-half, and certain 

39 l 


and at their - 
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other properties to. his sister's two sons. ` 
There- is then a clause in the. Will as 
follows : l 

“My daughters,...... and my sister's sons 
PEREAT shall each enjoy......his or her re~ 
spective portions of the- property divided 
to them hereditarily and at “their pleasure, 
.with right. of alienation by ‘gift, sale or 
otherwise." Ax l P. 

This clearly, gives an absolute estate to 
each ofthe legatees but with respect to 
the daughters it is followed by a defea- 


. Bance- clause, namely, ý 


"If out'of the said two daughters, 
-Machamma and Kannamma, to either there 
is no issue, her property shall after her 
death pass tothe otherto whom there is 
issue. If.to neither of them there is issue, 
then the property remaining at thé time 
‘of -the death ofthe saidtwo shall pass to 
the nephews of the testator," - | 

The first question that arises for decia 
sion.is whether the . phrase “There -is 
issue" means issue living at the-tim6 of 
‘the daughter's death or merely whether 
if means thatthe. daughter should have 
had a child born -to her. The conten- 
.tion for the respondent is that it has the 
latter meaning, and he relies upon a case 
decided by the ` Privy- Council. in Gurus 
„wami Pillai, v. Sivakami Ammal (1). - In 
- that case, it was held that the Tamil words 
: which were translated as “have issue’ and 
." have no. issue", respectively could not be 
.eonstrued to mean, “leave issue" but must ` 
be construed in their. literal sensé.. In 
“coming to. this conclusion their Lordships 
observed ; i Eu 
- :"There is absolutely nothing -on the 
face of the; Willto suggest any sécondary 
“meaning.” |... . CON A 
' In the present case the. Telugu word used 
-is kaligina which I have translated as “there 
is", a meaning which has been adopted 
“also by the learned. Subordinate Judge, 
A The Telugu word used for issue is santanam, 
. The words are capable of meaning both 
c'"having issue" and also “leaving issue!’ 
„and: ‘would appear to be represented very 
‘well. by the English words “tis. issue,” 
'l'heré.'is, however, an indication in the 
Will that the words” mean. “leave - issue” 


“for the -testator after providing for his 


.two daughters provides definitely for the . 
‘devolution.of the property at their death 
:and it would &ppear'from the whole Will 
> (Di8 M.347; 221. A. 119; B M. L, J. 106; 6 Sar, P 
oP 610; 6 Ind, Deo, (N. 8.) SOL (P, CJ, P 
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that it was‘his intention that his daughters 
. should -first enjoy the property and that 
their children, or else his own nephews 
-. should succeed to the property on their 
- death and it should not pass from them 
.to their husbands’ families. The word 
"Santanam" besides meaning child has a 
'eertain implication of succession or heir- 
ship. For these two reasons I must agree 
: with theinterpretation put upon these words 
‘by the Subordinate’ Judge and hold that 
they mean thatthe issue must be living 
at thetime ofthe death of each daughter, 
respectively. The- lst defendant is the 
widow who had a,,child which died; 
whereas the plaintiff has a son and two 
daughters living. On the lst defendant's 
death, therefore, her property would pass 
“ -to the plaintiff and it is contended that 
in the consequence of. this the plaintiff is 
entitled to restrain any alienation by the 
-Ist defendant. In , fact the contention 
for the plaintiff (appellant) is that the 
defeasance clause cuts down the absolute 
estate given to the daughters to a mere 
life-estate. To put this construction upon 
the Will would beto render the words giving 
- absolute estate ofno effect at all; but,ifcon- 
- .gistently with the intention of the testator, 
- -gome effect can be given ‘to those words, 
- that interpretation must be adopted, We 
find that it-is provided that if both of the 
"^ daughters die leaving no issue, then the 
‘property remaining at the time of their 
death shall pass to the nephews, This 
.pre-supposes that the daughters may 
: alienate -portions of the property during 
their lifetime, presumably under the 
~ipbsolute ‘powers given by the earlier 
provisions in the Will. It is suggested that 
we must read this clause as a provision for 
alienation for justifiable necessity alone. 
‘As there is no mention of any such re- 
. striction, the words "remaining property" 
‘must be deemed to be the property after 
deducting the portions disposed by the 
daughters during their lifetime, This 
‘vonstruction does not dispose of the whole 
difficulty for in the clause relating to the 
death of one of the two daughters the word 
"remaining" does not occur. But it is 
provided that her i. e, the, deceased 
-daughter's property shall pass to the other, 
Qonstruing the word "her" inthe light of 
the succeeding clause which talks of the 
"remaining property" "her" property must 
“bp deemed to be the property in her hands 
i the ting of her death. -T 


x 
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construetion which will give effect to' the 
provision for an absolute estate, which was ` 
clearly intended by, the testator. The Will 
must be construed as giving an absolute 
estate to the daughters and providing for 
the devolution of whatever property may be 
left {at their death. Such an estate is not 
unknown to Hindu Law as appears from 
the cases reported as Saroda Sundari Dassi 
v. Kristo Jiban {Pal (2) and Hara Kumari 
Dassi v. Mohim Chandra Sarkar (3). The 
lst defendant has, therefore, the power of 
alienating the property during her lifetime 
and the plaintiff cannot obtain the decree. 
sought for. 

The further question as to whether the 
word "issue" includes an adopted son has 
been raised; but & decision is not strictly 
necessary for this appeal. The word used 
in the Will is Santanam and although a 
Bimilar word Santhathi has been held toin- 
clude an adopted son Vide, Balasubramania 
Pillai v. Pitcha Pillai (4; and Buddha 
Singh v. Laltw Singh (5). In both thcse 
cases the issue was toa male heir, Where 


-the issue is of a female it would be straining 


the meaning of- the word to make it 
applicable to an adopted son, for an adop- 
tion is always made to the husband. I 
would hold that the word Santanam in this 


` context does not refer to an adopted son, 


The cases cited by the appellant in support 


of the view that the daughters had merely.. 


a life-estate . are - Comiskey v. Bowring 


-Hanbury (6), Mulchand Jekisondas v. Bat 


Rukshmani (7) and Gulbaji Ajisigi & Co. v. 
Rustomji Kharsedji Banatvalla (8), but in 
all those cases the estate was held to beso: 


limited because there was a gift over which 


was inconsistent with the absolute estate 


previously provided for. 


This appeal must accordingly be dismisg9e 

ed with costs. - CHE: 
Reilly, J.—I agree. 
Y. N. Y. 


A. N. A, , ` 
(2) 5 O. W. N. 300. 
(3) 12 O. W. N. 412; 7 O.L. J. 540, | 
d) 33 Ind. Cas. 552; (1916) 1 M. W. N. 306 


Appeal dismissed, 


(9) 30 Ind, Cas. 529; 37 A. 604; 209 M. L. J: 484; 9 L, 
W.897;13 A. L. J. 1007; 18 M. L: T. 409; 17 Bom. L, 
R. 1022; 20 O. W. N. 1; 22 O. L J. 481; (1915) M. W, 
N. 772; 42 I. A. 208 (P. O.). 

(6) (1805) A. O. 84; 74 L, J. Ch. 263; 53 W. R. 402; 
92 L, T, 241; 21 T. L. R. 252, 

(7) 12 Ind, Oas, 282; 25 Bom. L. R, 189; A. LR. 
1923 Bom. 216, - 

(8) 95 Ind. Cas. 229; 49 B. 478; 27 Bom, L. R, 380; 
A, L R, 1925 Bom, 282, ` s 
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MADRAS HIGH COURT. 
- . BSzooup Civi, APPEALS Nos. 1780 AND 1781 
à or 1925. 
August 25, 1927. 
Present :—Mr. Justice Beasley and 
Mr, Justice Ananthakrishna Ayyar. 


PATTATHIL.SANKUNNI MANNADIAR - 


—DEFENDANT—APPELLANT 


i Versus 
PATTATHIL KRISHNA MANNADIAR 


— PLAINTIF — RESPONDENT. 

Malabar Law—Karnavan, removal of, by decree of 
Court—Nezt senior male member, right of, to become 
karnavan without appointment—Karnavanship, how 
lost—Deeree restricting powers of karnavan, whether 
binds- successor—Construction of decree— Ambiguity— 
Reference to pleadings, permissibility of—Construc- 
tion in accordance with law. 

The right to the management of the tav wad,. affairs 
in the case ofa marumakkathayam tarwad devolves 
oa the senior most male member according to Maru- 
makkathayam Law. When a karnavan is removed, 
there is no necessity for the Court to appoint the 
next in point of age as manager. The next senior 
in age becomes the de jure manager and karnavan 
and steps into the position ipso facto, without any 
sort of appointment by the Oourt. [p. 500, col. 2.| 

Nemmunnakudre v. Achmu  Hengasu (1) and 
Pazhavathil Mavilaputhia Veetil Chindan Nambiar 
v. Kunhi Raman Nambiar (2), followed. 

The only means by which rights of karnavanship 
could be lost to the senior most member are (1) by 
removal by decree of Court, (2) renunciation by aot 
of party, and (3) by death, (p. 502, aol. 1. 

Restrictions imposed by a decree of Court on a 
person who is the then de jure karnavan would 
pine facie cease to have operation on the death of 

he particular karnavan concerned, unless there be 
something specific in, or necessarily implied by, the 
decree to the contrary. [p. 502, col. 1.] : 


It is legitimate to refer tothe pleadingsin a casé 


in order to construe the decree that has been passed 
in the suit more especially when the wordings of the 
decree are not very clear. [p. 500, col. 2.] 

Ifthe wordings of a decree be ambiguous, such 
construction should be put on the same as would 
_ make the decree in accordance with law rather than 
in conflict with it and when a decree is silent ona 
point, it could be supplemented by the law applicable 
to the case. [p. 502, col. 1 : 

A, B, C and D were the senior most members of 
a tarwad in the order of seniority. Ini a suit for 
removal of A from karnavanship the plaintiffs prayed 
that B may be appointed as karnaven and if neces- 
sary D may be associated with him in the manage- 
ment. A decree was passed removing A irom 
' harnavanship, and appointing B as karnavan and 

associating D with him in ths management. B died 
and D sued for a declaration that he was entitled 
to act as the karnavan in preference to C; — . | 

Held, that C, who was the senior most member on 
the death of B, was entitled to the karnavanship as 
he had neither renounced his right nor had been 
deprived by the Court of his right to karnavansitip, 


fp. 501, col. 2.) 


Bacond appeals against the decrees of the 
(Jourt of the Additional Subordinate Judge, 
Calicut, in A, S, No, 5 of 1925 and A. 8, 
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No. Gof 1995 (A. S. No. 368 of 1924 and 
A.S. No. 369 of 1924 on the file.of the 
District Court, North Malabar) respec- 
tively, preferred against those of the 
Court of the Additional District’ Munsif; 
Palghat, in O. S. No. 283.of 1923 and O. B. 
No. 284 of 1923 respectively. 
. Mr. T. R. Ramachandra Iyer, for the Ap- 
pellant. E 2 
Mr. Sivarama Menon, for the Respondent. 
JUDGMENT.—The question thatarise8 
for decision in these cases is which of thé 
two—plaintiff or the defendant—is entitled 
to the management of the tarwad known as 
Kothukotte in Kannadi Amsom and Desom, 
and as Patthathil in Mathoor Amsom and 
Desom, of the Palghat Talug, The Oourt 
of first instance decided the question in 
favour of the defendant whereas the lower 
Appellate Court has decided the point in 
favour ofthe-plaintiff, The defendant ac- 
cordingly has preferred these second ap- 
peals. To appreciate properly the point in 
dispute, it is necessary to mention that 
in 1904 the karnavan of the tarwad was 
Perakunni Mannadiar and the next senior 
Anandravan was Gopala Mannadiar. Origin- 
al Suit No. ll of i904 was instituted. by 
18 junior members of the tarwad against 
Perakunni Mannadiar as the 1st. defendant 
and Gopala Mannadiar as the 2nd defend- 
ant for the removal of the karnavan 
Perakunni Mannadiar, and also for tha 
removal of the senior Anandravan Gopala 
Mannadiar on-the ground that both of 
them were unfit to manage the tarwad 
affairs, The plaint proceeded to state that 
the lst plaintiff therein (Ravunni Mannadier) 
would be the person who would be entitled 
to management if defendants Nos, 1 and 
2 wereremoved by Court, and there waa 
a prayer that the let plaintiff, Ravunni 
Mannadiar, should be appointed as manager, 
The plaint proceeded further to state that 


if for any reason the Court should feel 


inclined to associate any other member of. 
the tarwad with the Ist plaintiff in manage- 
then the 1st plaintiff, Ravunni 
Mannadiar should be appointed manages 
in conjunction with the 3rd plaintiff. It 
must be mentioned that there wasa 2nd 
plaintiff in that case—Sankunni Mannadiar 


who was senior to the 3rd plaintiff Krishna 


Mannadiar, but nothing was alleged in 
the proceedingsin Suit No. 11 of 1804 about 
the 2nd plaintiff Sankunni Mannadiar, 
Issues were then framed about the removal 


“of the Jet defendant and also abont tha 
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removal of the 2nd defendant in that suit. 
Ihe seventh issue then. framed ran as 
folows:—  ' 


"Whether the plaintiffs Nos. 1 and 3 
are unfit to be-appointed manager ? " 


The- result- of that litigation was that 
‘the let defendant -Perakunni Mannadiar 
was removed from management, and the 
nd defendant Gopala Mannadiar -having 
died during the pendency of the suit,no 
question arose about his removal, Having 
found that there was no reason for not 
granting the prayer in the plaint regarding 
thé management of the tarwad affairs by 
the lst plaintiff in conjunction with the 
ord plaintiff, the Court passed a decree to 
ihe following effect: “ (1) that the Ist 
‘defendant be removed from management 
‘of the tarwad of the plaintiffs and defend. 
‘ants, (2) thatthe Ist and 3rd plaintiffs 
be appointed to the management." -Now 
the Ist and 3rd - plaintiffs in that suit 
Continued to manage the properties of the 


. türwad till the 30th October, 1923, when 


the lst plaintiff in the prior suit Ravunni 
Mannadiar- died: The 3rd plaintiff in 
that suit Krishna Mannadiar has instituted 
O; S.: Nos, 283 and 284 of. 1923, out of 
which the present second appeals have 
‘arisen fcr a declaration that he ia, in the 
circumstances’ that now exist, entitled. to 
‘manage the affairs of the tarwad and for 
Gollection of rent: due by the defendant to 
the tarwad. -The defendant to the present 
suit Sankunni Mannadiar (who was the 2nd 
plaintiff in Suit:No. 11-of 1904) contends 
that as the admitted senior most. -male 
member: of the tarwad at present (exclud- 
ing, of-course, “Péerakunni Mannadiar the 
karnavan whe was removed by virtue of 
the decee in the prior suit), he isin law 
entitled- as the present de jure karnavan 
to manage the tarwad affairs. The main 
contention of the plaintiff in the present 
suit, Krishna Mannadiar, is that under-the 
terms of the decree in Suit No. ll of 
19404 -he and Ravunni Mannadiar - were 
appointed -co-managers and that on the 
death of Ravunni Mannadiar he is entitled 
to the sole management. He further con- 
‘tends that Sankunni, Mannadiar should be 
‘taken to have been removed from manage- 
‘ment- since his claims were not recognised 


“and since his’ junior, the present -plaintifi— - 


“Was appointed as manager. As already 
#emarked the Court of first instance üp- 
- held -tlie defendant's conténtion, while the 
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learned Subordinate Judge has upheld the 
contention of the plaintiff. : ‘ 
Now before considering the effect of the 
decree in Suit No. “Jl of 1904, it is better 
to state” that the right to the management 
of the tarwad- affairs in the case of a 
Marumakathayam tarwad-devolyes on the 
senior most male member. according :to 
Marumakkathayam Law. When a karnavan 
is removed, itis now admitted, and there 
are decisions, expressly supporting the posi- 
tion, that there is no necessity for the Court 
to appoint the next in point of age as 
When a karnavan is removed 
the next senior in age becomes the de jure 
manager and karnavan, and. steps into the 
position ipso facto, without any sort of 
appointment by the Court, Nemmanne- 
kudre v. Achmu Hengasu (1) per Krishnan, 
J.; Pazhavathil Mavilaputhia Veetil Chindan 
Nambiar v. Kunhi Raman Nambiar (2),.No 
doubt, in some. decrees passed by Courts 
one nds occasionally statements to the 
effect thatthe previous karnavan is remoy- 
ed and the next senior is appointed as 
karnavan and manager. But as already 
remarked it is. unnecessary to appoint the. 
next senior to enab:e him to exercise the 
rights ofthe karnavan which he is under 
Marumakkathayam Law entitléd to exercise 
the moment “the previous karnavan ig 
removed. Attention has been drawn to thia 
point because a major portion. of the 
arguments of the learned Counsel who 
appeared for the plaintiff-respondent in 
these cases was directed towards laying 
emphasis on the fact that the decree in 
Suit No, 11 of 1904 states that plaintiffs 
Nos. 1 and 3-in that suit were appointed 
to the management. If no appointment 
really be necessary in law to enable the- 
next In seniority, to . become. a manager, 
the question arises as to what exactly is 
the construction to be placed on the terms 
of the decree that was passed in Suit 
‘No. 11 of 1904, It. has been held that 
it is legitimate to refer to the pleadings 
in a case in order to construe the-decree . 
that has been passed in the suit. more 
especially when the wordings-of the decree 
are not very clear. Now referring to the 
‘plaint in Suit, No. 11 of 1904, it is-stated 


(1) 53 Ind, Cas. 855; 43 M. 319 at p.323; 37 M. L. J, 
539; ILL. W.49; (1920) M. W. N:117; 27 M. L T 
83. i 
soo) 35 Ind, Cas, 28; 41 M. 577 at p, 581; 34M, Li J, 
400; (1918) M, W, N, 283 23 M, Ly Tj 416; 7 L. W, 
B3B. 
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there “after the removal of- défendànts: 
Nos. 1 and2, plaintiffs are willing. to-have: 
“the lst” plaintif- alone; appointed as: 
manager of the tarwadorthe Ist plaint- 
if in-conjunction with. the 3rd plaintiff. 
therein." Absolutely nothing: was stated. 
against-the 2nd. plaintiff in that suit who. 


is- the: defendant in - the present. suits.. 


When we examine the proceedings in the: 


prior suit, we-think- that it is clear that- 
the: questions before the Court.then weres. 


(1) consideration ofthe removal of defend- 
ants’ Nos. l-and.2 in that suit and (2) 
consideration of the ‘question’ whether- the 
Ist -plaintif Ravunni Mannadiar should be 
allowed to manage the: affairs ‘solely as 


"he would be -entitled to it under the. 


Malabar Law, unless the Court thought it 
proper -to- impose any restrictions on his 
power- of ‘management, or. whether any 
other person ‘should: be. associated with 
the Ist-plaintiffin the tarwad management: 
The defendants having been.removed (the 
Ist defendant by Court, the 2nd defend: 
ant -by his death during thé. course of.the 
suit) the question that was subsequently 
decided by the Court was that the , interests 


of the tarwad required that the de juré- 


karnavan, -the 1st: plaintiff Ravunni Manna- 
diar, should be -restricted in his powers of 


management by-having. the: 3rd- plaintiff. 


associated in his powers with him-in the 
management. Absolutely no question of 


removing the lst plaintiff havingiarisen in 
that suit, there. could not be -any ques~- 
tion’ of removing the 2nd plaintiff therein. 
The question of associating another member. 
with let plaintiffin his management was- 
.only with a view to restrict Ist plaintiff's. 


rights, noto prejudice ‘the next member's 
rights, much less to deprive once for all 
the next junior of his rights as- karnavan 
when his turn should come, It is, therefore, 
impossible to uphold the contention of the 
learned Counsel for the respondent that the 
question of the 2nd plaintiff's right to be 
the karnavan was.decided against. him in 
that suit by necessary implication. Kar- 
navanship is a very valued right among 
members ofa Marumakkathayam, Tarwad, 
and as already remarked. the senior most 
male member is entitled to be the dé. jure. 
karnavan-with rights of management, The 
only means by which such rights of kar- 
navanship could be lost to the'senior most 
members are (1) by removal by .decree of 
Court, (2) renunciation by act-of party, and; 


(3) by death. The learned Counsel for.the res : 
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.Bpondent 'at'one.stage of his:argument con- 


tended that in this caseit must be:taken that 
the:2nd defendant renounced his . rights of. 
karnavanship since. he: allowed. his junior 
to be.co-manager with the Ist: plaintiff; 
at another-stage he.urged that on a-pro- 
per construction of the decree.in Suit No. 11 
of 1904, it must be.taken.that-the Court 
has -adjudicated by necessary: implication 
against his: rights of. karnavanship. We 
are. unable'to accept either: of these - econ- 
tentions; . In. the: absence of specific allega» 
tions: against the. 2nd plaintiff; and in: the 
absence . of. any, issue: relating: to. him, it 
is. rather diffieult.to hold that “the: Court 
adjudicated upon his. rights in any 
way. On the other. hand, the natural 
thing. that is likely to have happen- 
ed: and. which we find. to 'be- what 
really happened. in Suit. No, 11 of. 1904- 


was that.the.lst plaintiff; who -was to.be . 


the de:jure karnavan after. the. 1st and 2nd 
deféendants-were- removed, instead of in- 


, Sisting on his rights to. be the-sole manager _ 


agreed to have his rights. of: management 
curtailed. to..some extent by associating 


the 3rd plaintiff with. him .in.the"manage- . 





ment. The effect of this was that the Ist "- 


plaintiff's. rights as -karnavan were. re- 
stricted, not that the next .karnavan rights 
were in any way affected much- lees 
adjudicated:ayainst. On the death of the 
lst plaintiff, these .restrictions ipso facto 
ceased: to have-any operation, and. the next 
karnavan.is in no way affected by them. 
This is the view that has. been taken by 
the District Munsif in thesecases, and we 
are of opinion, that.-he is- right. The 
learned Subordinate Judge.at one ‘portion 
of his judgment states that the. decree 
should.be construed according to its literal 
terms. If he means to lay. down that.one 
is not entitled to look into the pleadings 
to.find: out what was really. meant by. the 
decree, we should -point out: that -he-was 
wrong. It was not disputed:before us that 
a deeree—especially if it is ambiguous— 
should be construed in the. light: of the 
judgment that led to it. Itis-a matter of 
freyuent occurrence in Malaber that mem- 
bers’ of à tarwad agree by. means of karars 
to have the rights-of the existing karnavan: 


restricted in certain particulars either by : 


compelling, him to associate some: other 
junior members with him in the manage- 
ment- of thetarwad properties.or by put- 
ting other. restrictions on - his. power. ' It 
has been "uniformly; held-in; this Oourt 


- 02 
‘that the effect of such karars is only to 
‘limit the powers of the particular karnavan 
‘concerned, and that persons who were only 
ee members at the time would not be 
‘bound by such restrictions when they be- 
'"eome, in their turn, karnavans of the 
tarwad unless by themselves being parties 
“to the karar they have expressed them- 
‘selves to be bound by such provisions even 
“when they become itarnavans, We need 
refer only to the two cases that were refer- 
'Yed to. in argument, namely, Cheria Pangi 
Achan v. Unnalachan (3) and Achipre v. 
. 'Achìipre (4). As remarked. by Sadasiva 
Ayyar, J.: "The whole of a family karar in 
my opinion. falls to the ground on the death 
of the de jure karnavan who consented 
‘to be bound by it (or his removal by 
decree of Court) as the next de jure kar- 
-navan is not-bound by the restrictions im- 
posed by the karar on his predecessor, 
except perhaps where he himself has 
agreed in that karar {to be bound by 
‘those restrictions whenever he succeed- 
ed to the stanom.” See also Pazhavathil 
‘Mavilaputhia Veetil Chindan Nambiar v. 
‘Kunhi Raman Nambiar (2). The tsame 
‘principles would, we think, apply to cases 
‘where restrictions were imposed by decree 
of Court on a person who. was the de jure 
karnavan on thedate of the decree. Such 
‘restrictions would prima facie cease to 
have operation on the death of the par- 
ticular karnavan concerned, unless there 
be something -specific in, or necessarily 
implied by, the decree to the contrary. 
Further it is well-recognised principle of 
law that if the wordings ofa decree be 
ambiguous, such construction should be 
put on thesame as would make the decree 
in aecordance with law and that when a 
decree is silent: on a point, if could be 
supplemented by the law-applicable to the 
case: Uttamram v. Kishordas(5), Amolak Ram 
v. Lachmi Narain (6) and Maharaja of 
Bhartpur v. Rani Kanno Dei (1). .As Bir 
John Edge, O. J., and Blair, J. say in 
"Amolak Ram v. Lachmi Narain (6): “In 
construing a decree, the terms of which 


are-ambiguous such construction must, if 
` (3) 38 Ind. Gas. 513; 32 M. L. J. 393; (1917) M. W. 
N. 185; 5 L. W. 392; 2I M, L. T. 529. s 
^ (4) 105 Ind. Cas. 101; (1927) M. W. N. 553; A.L R. 
1927 Mad. 887. 

( (b) 24 B. 149 at p. 153; 1 Bom. L. R. 638; 12 Ind. Dec. 


N 8.) 637. 
(6) 19 A. 174; A. W.N. (1897) 9; 9 Ind. Dec. (N. s.) 


5. 
(T) 23 A. 181 at p. 190; 28 L A. 35; 5 O. W. N..137; 3 
Bom. L, R, 51; 7 Sar, P. O. J. 192 (P. O). - 
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possible, be adopted as will make. the decree 
a decree in accordance with law," TheirLord». 

shipsof the Privy Oouncil while overruling ~ 
that decision of the Allahabad High Court on — 


some other point, expressed their approval. ` | 
of the above principle and specifically say .. 


as follows. "Their Lordships agree that 
all ambiguous documents should be ton- 
strued rather to make them accord with law 
than to make them conflict with it." Maha- 


raja of Bharatpur v. Rani Kano Devi (7), 


Parsons, J., at p. 153 of 24 Bom. [Uttamram 
v. Kishordas (5)] states that "the decree may 
be supplemented by the law on the point. 
upon which it is silent, but we cannot. 
introduce into ita provision which would : 
be contrary to law and ultra vires on 
the part of the Court pronouncing it." 
Further as observed by the Privy Council - 
in Hari Bakhsh v. Babu Lal (8) “to under- 
stand and apply a decision of the Board 
or of any Court, itis necessary to see what 
were the facts of the case in which ‘the 
decision was given, and what was the point 
which had to be decided." On a proper 
construction of the terms of the decree 
in Suit No. llof 1904 we are inclined to 
hold that the 3rd plaintiff in that suit (the 
present plaintiff before us) was only ap- 
pointed to associate himself with the then 
de jure karnavan Ravunni Mannadiar the 
then Ist plaintiff, and that the 3rd plaint- 
iff's appointment ipso facto ceased the 
moment Ravunni Mannadiar.died. Weare. 
strengthened in our conclusion by reference 


‘to the judgment in Suit No. llof 194; 


and having regard to the principles applica- 


ple to the case and the rights of members 


of a Marumakkathayam tarwad we have 
no hesitation in holding that the person at 
present entitled to the management of the 
tarwad in question is Sankunni Mannadiar . 
(the appellant in these second appesls and . 
defendant in these suits), and not Krishna _ 
Mannadiar ` the plaintiff-respondent. It, 
therefore, follows that the second appeals: 
should be allowed and the District Muneif's 
decision restored. In, the circumstances 
we direct that all the costs of the. parties 
in both these cases, both here and in the 
Courts below, be paid from the tarwad 
funds. | : ; < 

V. N. V. & A. N. A. Appeal allowed. 

(8) 83 Ind. Cas. 418; 5 Lah. 92 at p. 102; 22 A. L. J. 
254; 34 M. L. T. 70; A. I. E. 1924 P. O. 126; 28 C. W. 
N. 953; 20 L. W. 406; (1924) M. W. N. 650; 26 Bom. . 
L. R. 1108; 47 M. L. J. 938; 51 I. A. 163; 1 Lah. Cas. 
457 L.R 5A. (P: O) 113; 100. & A. L.'R, 147]; 1 
O. W. N.536(P. O).  ' Ls 


1071. 0, 1928 


MADRAS HIGH COURT. . 
APPEAL Suit No. 398 or 1925. 
March 7, 1927, 

Present :—Justice Sir O, V, Kumaraswami 

Sastri, KT., and Mr, Justice Curgenven. 

-~ KANOHUMARTI VENKATA 
KRISHNAYYA GARU—OLATMANT No, 1-- 

APPELLANT 


versus j 
Tas SEGRETARY or STATE ror 
INDIA Iin COUNOIL REPRESENTED 
BY Tas SUB-COLLEOTOR or 
GODAVARI—RzrERRING OFFICER— 
RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 18, 21— 
"Person interested", meaning of—Application for 
reference by purty in pending suit. with respect 
to title to property—Right of party held entitled 
ìn appeal, to continue land acquisition proceedings— 
Agricultural land fit for building purposes, valuation 
of—Valuation of land—General principles—Pros- 
pective user and potentialities, whether to be considered, 

Where during the pendency ofa suit or appeal a 
person who hasa decree in his favour.and who is 
prima facie entitled to the property institutes or 
defends proceedings in respect of the property, the 
proceedings can be continued by the persen who 
ultimately succeeds in the litigation. Any order 
passed in respect of the property would enure for 
the benefit of the successful litigant dnd he is the 

erson who on the reversal of the judgment of the 
ower Court would be entitled to continue the pro- 
ceedings. [p. 504, col. 1.] 

Ina litigation between two persons as to title to 
B property one of them was held éntitled to it, and 
during the pendency of an appeal therefrom, the 
successful party applied in land acquisition  pro- 
esedings with regard to the property, for reference 
to the Court under s. 18 of the Land Acquisition Act. 
In appeal the property was held to belong to the other 


arty: 

Held, that such other party was entitled to avail 
himself of the reference madeat the instance of his 
opponent who was the person interested at the time in 
making the application for reference within the mean- 
ing of's. 18 (1), Land Acquisition Act. [p. 503, col. 2.] 
The proper way to value lands is to ascertain 
what would be their market value if put to the most 
lucrative use having regard to their condition. In 
assessing compensation not only is the present 
purpose to which the land is applied to be taken into 
consideration, but any other more beneficial purpose 
to which in the course of events theland might 
within a reasonable period be applied ' should also 
be considered. The special adaptability, oflands for 
building purposes is an element to be considered in 
fixing the compensation even though the lands are 
used for agricultural purposes at the time of acquisi- 
tion. [p. 507, cols. 1 & 2.] 
[Case-law considered. ] | 

, Appeal against a decree of the District 
Court, Godavary at Rajahmundry, in O. P. 


No. 158 of 1921, 


. Messrs. G. Lakshmanna and K. Kames- 
wara Rao,for the Appellant. 


The Government Pleader, for the Re- 


spondent. 


< 


VONKATA KRISHNAYYA GARU 9, SKORDTARY OF STATE TOR INDIA. 


| "803 
JUDGMENT. = °° 


Kumaraswam?! Sastri, J —Thig i 


. appeal arises out of the proceedings in- 
. stituted for determining the- amount of 


compensation to be awarded in respect of 
the acquisition by the Government- of 50 
acres 75 cents. of land situate in the town 
of Rajahmundry. The land was acquired 
for the construction of the Government 
Arts and Training Colleges. at Rajahmun- 
dry. There were disputes as regards owner- 
ship of the land. Olaimant. No. l is 
the adopted son of K. V.Krishnayya who 
admittedly was the owner of the property 
and who was in. possession. Olaimant 
No, 2 is‘a reversioner who disputed the 
adoption. He succeeded in the Subordinate 
Judge's’ Court but inappeal the High Court 


upheld the adoption and claimant 'No. 1 
was deelared to be entitled to the estate. 
‘This judgment of the High Court was 


affirmed by their Lordships of the Privy 
Council” so that the person now entitled to 
the property is claimant No, 1. 

The Government notified its intention to 
acquire the property on the 19th of July, 
1921. Onthat day the 2nd claimant had 
obtained a decree in his favour in the Sub- 


Oourt and the appeal in the High Court 


was pending. The decree of the Subordi- 
nate Judge in favour of the 2nd claimant 
was on the 29th of April, 1921. It was 
reversed by the High Court on the 18th of 
October, 1522, and the judgment of the 
High Court was affirmed by their Lordships 
of the Privy Council on the 23rd of June, 
1925, The order of the Land’ Acquisition 
Officer fixing the compeasation was on 
the 6th of November, 1921, and the ap- 
plieation for reference was made on the 8th 
of November, 1921. 

. À preliminary objection istaken by the 
learned Government Pleader that an-appeal 
by the Ist claimant would not lie as he did 
not apply for a reference to the District 
Oourt under s. 18 of the Land Acquisition 
Act, the application having been made by 
the 2nd claimant. I do not think this 
objection is tenable. At the date of the 
award by the Land Acquisition Officer, the 
9nd claimant was the person who was 
declared by the Subordinate Judge to be 
entitled to the property and who prima 
facie was the person entitledto apply. He 
was the person interested within the mean- 
ing of s. 18 (1) of the Land Acquisition Act 
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I of 1894, I'am of opinion that where 
- during: the péndéncy ofa suit or appeal a 
. person who had adecres in his favour and 
- Who was prima facié. entitled to the pro- 
perty institutes or -defends proceedings in 
respect of property sought to be acquired, 
the-procéedings càn- be continued by the 
' person: who. ultimately succeeds in the 
litigation: Any order.passed in respect of 
the- property would enure for the benefit 
of the -successful litigant and -he is the 
person who on the reversal of the judgment 
of the lower. Court-would be entitled t 
continue ‘the proceedings. . 
_-As regards Survey No, 119/B:2 the suit by 
the 2nd claimant was dismissed by the. Sub- 
ordinate Judge and claimant No.: 1° who 
ultimately succeeded was the person who 
was entitled to that item and it is clearfrom 
_ the record that théreis no valid referencé 
as regards thatitem. As regards thé re- 
maining items, I think the lst- claimant 
is entitled to appeal against the award. 
Turning tothe merits, the only- ques- 
tion: is whether the District Judge was 
right in treating the land sought to be 
acquired as-agricultural land and fixing the 
compensation on- that basis. The land 
sought to be acquired - is situate within thé 
Municipal limits of the town of Rajahmun- 
. dry ‘and it appears from the evidence and 
ihe plan produced that it. is abutted on one 
, side by the Gokavaram : Road and on the 
other by another-road.- The District -Judge 
_in para. 9 of his judgment deals with the 
rious sale-deeds produced. He is of opin-. 
.'jon that one rupee a square yard may be 
“taken as the value of building sites on the 
side of the Gokavaram Road in 1921 at the 
time of the proposed acquisition of the land 
in dispute. This finding is.amply borne. 
out by the evidence and thesale-deed pro- 
duced -by the witnesses. I do not think 
the District Judge was right in treating 
the land in question as agricultural land 
as the evidence, in my opinion, shows that 
the land should be treated as land. fit 
and capable of: being sold .and used for 
building purposes. The land in dispute 
is within the Municipal limits of Rajah- 
mundry town. .The town is a growing 
one and according to the evidence there 
is -demand for building sites. l 
The lst witness for the Referring Officer 
is one Veerabhadrayya who in 1907.purchaa- 
ed about 9 acres of land under Exs, land 
2 near the land now sought io be acquired 
and adjoining the 'Gokavaram ‘Road... [tia 


outside the toll gate. He reserved a portion 
of the land for himself and sold ‘the other. 
portionin small lots. Hesays that first he 
sold some sites at 4annasasquare yard, that 
prices were rising -yearafter year, that-those 
who bought from him: were re-selling. at 


‘a higher rate and’ that- in 1915" he sold: a 


Bite at one rupee a square yard. He says 
that five or six years-ago he asked the Ist 
claimant to sell the land- adjoining the 
Gokavaram Road and said. that he would . 
get good price if he instead of treating the 
land es: garden lands‘ sold it for building 
purposes. The evidence of. this witness 
Bhows that the-land now sought to be 
acquired is fit for building purposes and 
that so far as the plot purchased.by him 
which adjoins the" plot: now. in. question 
is concerned, he was able to dispose of’ it 
for building purposes. The 2nd witness 
for the Referring.Officer is the. Municipal 
Secretary, Rajahmundry. He says that the 
Municipality in 1910. acquired. about 70 
acres which were sub-divided iato. 437 sites, 
for building: purposes and that. all: the 
sites were sold” between 1918 and:1915 at 
prices ranging from 2 annas to 5° annas a 
yard, "Thisland.issituate withina furlong: 
from the land now sought-to be. acquired, 
He: says that 50-houses were built-and-that 
the remaining sites remain unbuilt upon: 
It is not clear from his evidence as to 
why. the remaining sites have.not been 
built upon. He says itis not for want of 
water that only 50 sites were built upon 
and. thatthe remaining sites remain vacant* 
According to him the Municipality has laid: 
out roads and'dug out wells, and that no 
one would have to. go more than 100 yards: 
to obtain water, from one of the wells. All 
that appears from- this witnesse’s evidence : 
is that though the Municipality managed ‘to. 
sell all the lands as building sites several 
sites havenot been. built upon, This isallthe . 
evidence on the: side of the Referring Officer, 
and there is nothing in that evidence. to 
show that'the land in question can only be 
used as agriculturallànd and that thereis . 
no probability of its being disposed -of as. _ 
building site. ihe Bk 

The witnesses for the claimants support 
the elaimants' ease that the land should be 
valued-on the footing not-purely of agricul- 
tural land but of land which is fitand which- 
could be disposed offor bvilding purposes. 
Both Veerabhadra Ayya who was examined 
on behalf of -the Government and the 
claimants state that there is demand for the. 
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land sought to-be acquired for! building 
purposes, -Appa Rao claimants’ second 
witness who isa lecturer in the. Govern- 
ment College, Rajahmundry, and who has 
gota sitein Veerabhadrapuram ' which is 
near thegsite sought to be acquired says 
‘that he purchased the site under Ex. B, 
dated the 13th: cf September; 1920, that the 
price.was nearly one rupee per square yard, 


that the land sought to be acquired is near’ 


the Principal's bungalow and that only 
the Gokavaram Road divides the -bunga- 
low from Veerabhadrapuram, ` Claimants’ 
9th witness Darbha Venkataramayya. says 
that he has purchased a site in Veerabha-' 
drapuram under Ex. H, dated the lst of 
May, 1918, after paying Rs: 300. for 200 
Square.yards. He says that he knows’ the 
garden of the lst claimant and that’ about 
two years ago he, the witness, offered on 
behalf ofone Fazullah Sahib who is now 
dead Rs. 2 per square yard in respect of 
the site attached to the bungalow -which 
belongs to the Ist claimant: Claimants’ 
10th witness Venkataramana Rao who is an 
Overseer in the Public Works Department 
states‘ that the claimants’ land which is 
sought to be acquired by the Government is 
fit for building if there is a scheme for 
the extension ofthe town, that the soil is 
gravely-hard soil; that he requested the Ist 
claimant to sell a site on that land before 
he purchased the site under Ex. J in 
Veerabhadrapuram and that the claimant 
. wanted Rs. 3: or Rs. 4, but. that he, the 
witness, offered Rs. 2 per square yard. Jn 
cros3-examination he states that the site 
which he wanted was a site adjoining the 
Gokavaram Road. The 2nd claimant who 
was examined as claimants’ 15th -witness 
states that the land sought to be acquired 
is fit for building purposes and that portion 
of the town on which the land is, is 
the only portion available for: expansion 
by building houses, | 

The law as regards the compensation 
payable for lands acquired’ which have 
what is called special. adaptability has 
been considered in- several cases. In the 
matter of an arbitration between the Countess 
Mary Ossalinsky and the Mayor Aldemen, 
“and citizens of thevity of Manchester which 
is rsported:in extenso in the Appendix to 
"The Law of Compensation by Browne and 
Allan" .page 659, Grove, J, puts the matter 


very clearly. The learned Judge observes: . 
. “Ifthe land has what I may call an. 
adventitious value; that is ‘something’ be-. 
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yond its moreagricültural or normal value=- 
and that isa marketable value in this sense, 
that persons wishing, for a purpose for 
which the land is.peculiarly applicable, 
to purchase that land, would give a-higher 
price. for that land—then the "arbitrator 
has afair right to take that into consider. 
ation, it is a matter, no doubt, ‘contingent, 


‘but still itis a matter which is not to be 


ignored or put out of consideration by an 
arbitrator, Land may be agricultural land, 
but it.may be so near a town that it ig 
tolerably certain that in a few: years it will 
be converted into building. land, quite 


‘certain in a- larger. number of years, as 


far as we can speak of anything-in the 
future being certain it. will be converted 
into building ground. It is quite true 
that land. might be rightly valued-at more 
than its value as agricultural land if the 
land had any other-capabilities for Railway, 
canal, or irrigating purposes, or for water 
works, orfor anything. élse, and they are 
reasonable and fair capabilities, not far- 
fetched hypothetical capabilities: but - re- 
asonably fair contingencies. Those are fair 
things to be considered by an arbitrator: 
not to give its full value as if. the thing in 
prospect were actually accomplished but- 
to give the enhanced value, what it would 
swellto a willing purchaser for in conseque- 
nce ofits having these additional advan- 
tages.” ; 4 z 
- In Queen v. Brown (1) the land. sought 
to be acquired was agricultural land which 
was fitfor building purposes and Cockburn, 
O. J., observed that aJury where the dis- 
pute is as tothe value ofthe land ‘sought 
to be acquired must in ‘assessing the 
amount “have to consider the-real value 


r 


- of the land, and may take into account not 


only the present purpose to which the land 


‘is applied, but also any other more be- 
"neficiàl purpose to which in the course of 


events at no remote period it, may be 
applied, just as an owner might do if he 
were bargaining witha purchaser in the 
market.” In Im re.Bwllfa and Merthyr 
Dare Steam Collieries (1591) Limited and the 
Pontypridd Waterworks Co. (2), Vaughan . 
Williams, L. J., observed :— os 
“It seems to me, therefore, that the true 
rule is that, in assessing the compensation, 


(1) (1867) 2.Q. B. 630; 36 L. J. Q. B: 822: 


^. (2) (1902) 2 K. B. 135; 71 L. Ji K.B: 613; 8T'L, "T, 
291; 50 W. R, 627; 18 T. L. R, 


604, 


~ 
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the Umpire may and ought to take into 
eonsideration every circumstance which is 
in existence asa fact at the moment when 
the notice to treat is given, and not only 
those circumstances, but also the probable 
user which might be made of the pro- 
- perty, If, for instance, he has to assess the 
value of land which is used as agricul- 
tural land, he is entitled to 
consideration its adaptability for building 
land, because, that is afact which isin 
existence at thetimé the notice to treat 
is given.” Thelearned Judge, however, was 
of opinion that matters which are so remote 
or uncertain that they are incapable of 
being measured are not to be taken into 
consideration in assessing compensation. 
In In re Lucas and Chesterfield Gas and 
‘Water Board} (3) the question as to com- 
pensation for special adaptability was 
considered by the Court of Appeal and 
Vaughan Williams, L. J., referred with ap- 
proval to the~observations of Grove, J., in 
In re Countess Osselinsky and Manchester 
Corporation. Fletcher Moulton, L. J., in 


dealing with the question of special adapt- 


ability iu cases where lands are required 
by public bodies for uses which are differ- 
ent from ths :uses to which the lands are 
put while- in private hands and which, 
therefore, do not necessarily influence the 
price which such lands command in the 
market observed: “The decided cases 
seem to me to have hit upon the correct 
solution of this problem. To my mind 
they lay down the principle that where the 
special value exists only forthe particular 
purchaser, who has obtained powers of 
compulsory purchase it cannot be taken into 
consideration in fixing the price, because, 
to do otherwise would be to allow the exist- 
ence ofthe scheme to enhance the value 


of the lands to be purchased under it. But, 
when the special value exists also for-other - 


possible purehasers so that there is, so to 
speak, a market, real though limited, in 
which that special value goes towarda 
fixing the market price, the owner is entitl- 
ed to have this element of value taken 
into .eonsideration, just as he would be 
entitled to have the fertility or the aspect 
of a piece of land capableof being used 
for agricultural purposes.” This case was 
approved and followed by the House of 
Lords in Cedar Rapids Manufacturing Co. 


(3) (1909) 1 K. B. 16; 77 L. J. K. B.1009:99 L. T, ` 


187; 72 J. P, 437; 6 L. G. R. 1106; 24 T, L. R, 858, : 


-—- 


take into 


ob 
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v. Lacoste (4), Lord Dunedin after referr- 


_ ing to In re Lucas and Ohesterfiled Gas and 


Water Board.(3) observed :— ; 
©- “For the present. purpose it may be 
sufficient to state two brief propositions :— 
(1) The value to be paid for is the value 
to the owner as it existed at the -dateof . 
the taking, not the value to the taker. | 
(2) The value to the owner consists in 
all advantages which the land possesses, 
present or future, but it is the present 
value alone of such advantages that falls 


_to be determined." 


Turnmg to the Indian cases, in Pre- 
mchand Burral wv. Collector of Calcutta (5) 


Sir Richard Garth, C. J., observed that where 
property is acquired under statutory powers, 


the compensation should be measured not, 
by estimating the value of the property 
according to its present uses and its pre- 
sent rental, but by ascertaining what it . 
would be worth if laid out in the most 
lucrative and advantageous way in which 
the owner could dispose of it, e.g., for 
building purposes. In the matter of the 
Land Acquisition Act, X of 1870, Munji 
Khetsey (6) it was held by Farran, J., that 
in the case of lend. in the vicinity of a 
town where building is going on, the 
value of thesland should be determined; not 
necessarily according to its present dis- 
position, but laid out in the most lucrative 
and advantageous way which the owner 
can dispose of it. In Daya Khushal v. 
Assistant Collector Surat (7), Batchelor, J.,- 
after reviewing- the authorities .on the 
subject was of opinion ,that the special 
adaptability of the land should be taken 
into consideration in fixing the value. In 
Fink v. Secretary of State for India (8) 
the learned Judges observed: “ The pro- 
fit which might arisefrom the.most advaf- 
tageous disposition of land is, undoubt- 
edly, one test for determining its market 
price.” This principle of valuation was 
recognised in Premchand Burral v. Collector 
of Calcutta (5) and in a recent unreported 
case*, Haugli Mills Co. v. Secretary of . 
State, decided by Harrington and Brett, 
JJ.. on the 18th June, 1803. In the case 


(4) (1914) A. O. 569; 83 L. J. P. O. 162; 110 L. T.. 
873; 30 T. L. R. 293. ^ 

(5) 2 C. 103; 1 Ind. Jur. 267; 1 Ind. Dec. (x. s) 363. 

(6) 15 B. 279; 8 Ind. Dec. (N. s.) 189. . 

(7) 21 Ind. Cas. 320; 38 B. 37; 15 Bom. L. R. 845. 

(8) 34 C. 599. 


*Sivce reported as 8 Ind..Cas. 800—[Ed.] 
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of Secretary of State for Foreign Affaire v. 
Charlesworth Pilling & Co. (9) the Privy 
Oouncil laid down the rule that a claimant. 
is entitled to the market value of his 
land, including such speculative advance 
therein as had already taken placein con- 
sequence of improvements in the locality, 
but excluding any future speculative ad- 
vance fora like cause. The probable use 
of land in the most advantageous way, in 
accordance with, or following the use 
already made of neighbouring lands, leads 
tospeculative advance in prices, and regard 
should be had to such advance. The 
utility of land is certainly an element: 
for consideration in estimating its value, 
that is the utility which may be calculated 
by a prudent businessman. This principle 
of valuation was accepted as sound in 
Rajendra Nath Banerjee v. Secretary of 
State (10;. I may in this connection refer 
to Hugli Mills Co. v: Secretary of State- for 
India (11), Manmatha Nath Mullik v. Secre- 
tary of State for India (12) and Bhujabal- 
appa {v. Collector of Dharwar (13). In 
Rajah of Pittapuram v. Revenue Divisional 
Officer, Cocanada (14), Sir John Wallis, 
O.J., was of opinion that the proper way 
to value lands which atthe time of the 
acquisition were used for agricultural pur- 
poses is to ascertain what would be their 
market value if put to the most lucrative 
use having regard to their condition etc. 
In Raja of Pittapur v. Revenue Divisional: 
Officer, Cocanada (15)/'Ramesam and Jackson, 
' JJ., were of opinion that in ascertaining 
the market value of land the fact that it 
may be used -for building purposes has 
to be remembered and that where the land 
is situate in great towns and cities, such 
an element makes à substantial difference. 
In Thareesarkma v. Deputy Collector, Cochin: 
(16) Phillips and Venkatasubba Rao, JJ., 
. deal with the question of compensation to 
be awarded in cases where agricultural 
land which is adaptablsfor building pur- 
poses is acquired. Venkatasubba Rao, J., 


- (9) 28 I. A. 121; 26 B. 1; 8 Sar. P. O. J..1 (P. O.). 
10) 32 O. 343. 
11) 8 Ind. Oas. 800; 120. L. J. 489. . - 
(12) 83 Ind. Cas. 442; 28 O. W. N.461; A.I. R. 1924 
Cal. “074. f 
(13) 1 Bom. L. R. 454. , 
(14) 51 Ind. Cas. 656; 42 M. 644; 36 M: L. J. 455. 
(15) 86 Ind. Cas. 238; 21 L. W. 88; A. I. R. 1925 Mad. 
8 


18. | 

- (16) 77 Ind. Cas. 347; 45 M. L. J. 339; 18 L.. W. 356; 
(1923) M, W. N. 082; $3 M. D. T. d8; A- I. R. 1924 Mad. 
252, | p" 
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refers to :the authorities on the -subject 
and is ofopinion that in assessing com- 
pensation not only the present purpose to 
which the land is applied to be takeninto 
consideration but also any other more 
beneficial purpose to which in the courte 
of events the land might within a reason- 
able period tbe applied and that the 


property and to its future user, the Court 
should, as pointed ont in Rajendra Nath 
Banerjee v. Secretary of State (10), estimate 


the future utility ofthe land by prudent: 


business calculations and not by mere 
speculation and impractical imagination. 
“The facts proved in the present case are 
that the land sought to be acquired is land 
situate within the Municipality of Rajah- 
mundry which is a large and growing 
town. There are several public offices and 
thereit is growing in commercial import- 
ance. These facts are not disputed by the 
learned Government Pleader. As the town 
is on the Godavari river expansion on that 
side is not possible. The report of the 


latest census in 1921 shows thatthe popu- ` 


lation has increased 172 per cent. from 1871 
to 1921, there being an increase over decade 
and Rajahmundry is said to be the princi- 
pal trade centre for the Godavari. delta and 
also for partof the agency. The land ac- 


cording to the evidence is fit for being 


built upon and the surrounding lands have 
been acquired by the Municipality, plotted 


out and sold as building sites for houses - 


and have also been purchased by private 
individuals who have also sold plots for 
building purposes. Theland is bounded on 
two sides by road and there is’ the future 
advantage of a road being opened up owing 
to the owner having lands abutting the 
Gokavaram Road to which he can be given 
aright of way. On the other hand there 
is the fact that there are building sites on 
the 70 acres of land acquired by the Muni- 
cipality in 1912 which were divided into 
437 sites and which were disposed of to 
various persons. It appears from the- evi- 
dence of the Secretary to the Municipality 


| (R. W. No. 2) that only 50 houses have been 


built. -He thinks that the distance from 
the publie buildings is the cause for the 
remaining sites not being -built upon. It 


~. is argued that the site in -question is on a 


man 





- 
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higher level and better adapted forbuilding 
purposes and that as the Secretary says 
thatthe Municipality while promising to 
introduce a water supply scheme gave it 
up and dug only five wells may well ac- 
count for more houses not having been 
built especially as the evidence of the wit- 


nesses called by the ‘claimants shows that: 


there is demand for building sites in Vesra- 
hadrapuram which is adjacent, Tais may 
0: but thefact that there are building 
‚Œs available near the land is an element 
“yo be taken into consideration in fixing the 
^' yalue of the land sought to be acquired. 
There is also the fact that although one 
` rupee a square yard was given for small 
plots of land, the same price could not be 
realised if the 50 ‘acres were thrown open 
for sale at one time. It is suggested that 
it is open to the claimants to divide the land 
into convenient plots and offer the same 
for sale; but this would involve expendi- 
ture for the laying out of roads. It is also 
clear that it would take afew years before 

all the various plots could be sold. 

On these facts the question is what isthe 
compensation to be awarded. It is not 
possible in these cases to fix the price with 
any degree of accuracy especially where we 
‘are not dealing with the present use to which 
the land isput but with the prospective use 
and valuing it on the basis of special adapt- 
ability. In Secretary of State for For- 
eign Affairs v. Charlesworth Pilling & 
Co., (9), their Lordships of the Privy Ooun- 

. cilobserved :— 

“It is quite true that in all valuations, 
judicial or other, there must beroom for 
inferences and inclinations of opinion 
which, being more or less conjectural, are 
diffieult to reduce to exact reasoning or to 
explain toothers...... In such an enquiry 
as the present, relating to subjects abound- 
ing with uncertainties, and on which there 
is little experience, there is more than 
ordinary room for such guess-work; and it 
would be very unfair to require an exact 
exposition of reasons for the ‘conclusions 
arrived at." I have gone through the evi- 
dence and followed it with reference to 
the plan produced in this case.and having 
regard to the position ‚ofthe land I think 
that so far as 15 acres are concerned, 
there isa fair and reasonable prospect of 
the land being taken up for building pur- 
poses within a period not so remote as 
to be negligible. So far as the land in 







the intérior is concerned, I doubt very. 
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much whether having regard to the slow 
rate of progress of buildings onthe site: 
I would be justified in fixing the same 
compensation for the, land in the interior. 
as for the land abutting the road, © = -> 

I think that as regards 15 aeres of. the 
land sought to bə acquired compensation: 
should be awarded at 6 (six) annas -a 
square yard and that as regards the re- 
maining land Rs: 600 an acre would bea fair’: 
compensation. As I havenot taken into 
consideration the existence of the buildings 
and treesin awarding 6 annas a square yard: 
of 15 acres of the lands, I add Rs, 13,374-2-0: 
allowed by the District - Judge. lsee no 
reason to differ from him as to the value 
given on this ‘head. In the result the 
award will be modified by allowing 
Rs. 69,624-10-0 instead of Rs, 38,030-10-0 
allowed by the District Judge. Interest 
will be awarded at 6 per cent. from the date. 
of possession on the excess’ decreed by us. I 
would, therefore, modifiy the award of 
the District Judge accordingly. The parties 
will pay and receive proportionate costs 
throughout. 

Curgenven, J.—Thisappealis against 
the order of the Disirict-Judge of Godavari 
in O. P. No. 158 of 1921 which originated in- 
a reférence made by the Sub-Oollector of: 
Rajahmundry in a case under the Land 
Acquisition Act, The land acquired con- 
sists of Survey Nos. 119-B2 123.and- 124 
of Rajahmundry totalling 50°75 acres, and 
the purpose for which the acquisition’ 
was made to obtain asite for the Govern- 
mentArts and Training Colleges. 

Of the two claimants the appeal is pre- 
ferred by the first and the learned Govern- 
ment Pleader raises the preliminary objec- 
tion that an appeal by this claimant is 
incompetent. There was litigation regard- ` 
ing the property, the Ist claimant claiming 
as anadopted son and the second as a 
reversioner disputing the adoption. In 
the first Court the reversioner succeeded 
except as regards Survey No. 119-B2,and 
while that judgment wasin force, on Sih 
November 1821, the reversioner applied 
for &reference tothe District Court under 
s.18 of the Land Acquisition Act. Sub- 
sequently the adopted son (lst claimaat) 
won an appeal to the High  Gourt and 
successfully resisted a further appeal to 
the Privy Council, so that the result 
was that he became entitled to all 
three ‘survey numbers. Now under 
s. 18 (1) of the Land Acquisition Act an 


No. 119: B2. 


107 T. O. 1828 - 
application for a reference to .the Court 
may be made by ‘any person interested,’ 
and under s. 21 the scope of ilie inquiry 
before the Courtis ta be restricted to a 
consideration of the interefts of the persons 
affected by the objection. The 2nd claim- 
ant, who alone made. the reference, was 
interested in Burvey. Nos. 123 -and 124, 
becauseat that time be held a. decree embrac- 
ing them; but he was no longer interested 
in.-Survey No, .119-B2, -because the 
decree had assigned it to the Ist claimant 


. and theréafter he took no steps to challenge 
- this decision. Thus -the reference to the 


Oourt was good as regards Survey Nos. 
123 and 124, ‘but bad'as.regards Survey 
"The lst claimant, having 
under the appellate decrees since establish- 


_ed his title to the two former numbers, may, 


I think, avail himself of the cireumstance 
that.a valid application for a reference was 
‘made by his predecessor-in-interest, the 
2nd claimant, so that his appeal regarding 
these two num bere i is eustainable.. Bat it 
is unsustainable aa regards Survey No. 
119-B2, because there was novalid reference 
to the Oourt below. 

Confining myself to Survey Nos, 123 
and 184, therefore, I proceed to deal with 
the sple contention raised, that the compen- 
sation awarded is unduly low. The area 
involved is 4924 acres, and a refer- 
ence to the plan will show. that the block 
acquired lies to the North-east, and upon 
the outskirts of Rajahmundry town, form- 
ing,with some numbers to the west, a wedge 
between two diverging roads, one leading 
to Gokavaram and the other to Rajangaram. 
The whole block, including Survey No. 119 
has a frontage: upon the latter road. The 
first question which arose for the District 
Judge, and which arises for us now, is 
whether the land is to be valued as agricul- 
tural land or as affording sites for build- 
ingsor partly as one and partly as the 
other. The learned District Judge his 
decided, after: reviewing the evidence plac- 
ed before him, that the only or the highest 
'value which the property possesses is as 
agricultural land and as such he has con- 
firmed the award of Rs. 400 per acre, except 


‘for three acres of garden, for which & lump 
‘sum of Rs. 4,000 has been given. 


. The basis 
of the award will be correct unless the ap- 
pellant is able to show that theré exists a 
demand for building sites in that quarter, 
or that such a demand is likely to arise at 

‘pome period not too remote to affect the pres 
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sent value of the property. ‘That, I think, 
is in substance the principle to be ‘derived 
from the English aud Indian decisions and 
applicable to the present circumstances. 
A summary of the more important: ‘of those 
decisions is to be found in the judgment 
of- Venkatasubba Rao, J., in Thareesarkma 
v. Deputy Collector, "Cochin (16) as well 
as in the judgment which my learn- 
ed brother has just delivered. The 
principle which underlies them is now well- 
understood and the real difficulty lies in 
applying it. 

The general considerations which suggest 
that the land may havea valueas building 
site are that it lies adjacent to the town of 
Rajahmundry, the population of. which, it 
is said, has been increasing, that ‘certain 
portions of land not less remote have been 


‘acquired for building, and that it has a 


good road frontage. The evidence contains 
particulars of two building enterprises, one 


Mr. Virabhadrayya having sought to create : 


a peta or saburb adjoining the Gokavarem 
Road, and the- Municipality having 
taken measures to extend the town 
upon-an area "known as Denavaigunts; 
The history of Mr. Virabhadrayya's 
attempt is briefly this, In 1907 he bought 
9 acres of land, comprising Survey Nos. 93, 


04, 95-A and 117-A, fora sum of Rs. 2,637 


or rathér under Rs. 300 per acre. After 
making provision for internal communica. 
tions, and reserving a portion for himself, 
divided the remaining area into 50 or 6U 
small house-sites, which he proceeded to 
sell at the rate of annas 4 per square yard, 
which is equivalent to Rs. -1,21U per acre, 
In this way he disposed of about: 7 acres, 
but since the process occupied him some 
five or six years, it is apparent that the 
demand for sites was not very urgent, 
Meanwhile, however; and owing, no doubt, 
in ‘part to the creation of a nucleus, the 
value of the site sold, in some of them, 
rose, so that by the sixth year some of his 


.vendees were re-selling at one rupee per 


square yard. On 17th January, 1915, he 
himself sold a site of 400 square yards 
which he had originally reserved for hime 
self,at this rate. Inthe same year he sold 
another site at annag 12 per square yard, 
A number of sale-deeds have been proved, 
particulars of which the District Judge has 
given in para. 5 of his order, and these 
show that sitesin Virabhadrapuram have 
changed hands atprices the more recent of 


which approximate to one rupee per squarg 
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yard. The other project consisted in the 
acquisition by the Municipality in 1910 of 
an area of 7U acres, with a view to town ex- 
tension. This area (Survey Nos. 40l, 
404 to 407) lies tothe south of the land now 
under reference, and is rather morecentral- 
ly situated. The District Court awarded a 
rate of Rs, 175 per acre, and this was raised 
by the High Court to Rs, 200. The Muni- 
cipality laid out roads sand constructed 
wells, and divided the block into 437 house- 
sites, and succeeded in selling them all at 
rates from 2to 5 annas per square yard 
between the years 1913 and 1915. About 50 
houses were built but theremaining 387 sites 
still lie vacant, and the Municipal Secretary 
(R. W. No. 2) does not think that any have 
been re-sold. It is clear, accordingly, that only 
a limited demand for sites on which to build 
houses existed in that locality, less than 
one-eighth cf the provision made by the 
Municipality having been appropriated to 
that purpcse; and it may be doubted whe- 
ther those who acquired the sites have not, 
in general, lost money. The reason for 
this comparative failure is given by the 
Secretary as the distance from the colleges, 
schools, market and other institutions. 
There can be little doubt that the availabili- 
ty of these sites must exercise a depressing 
influence upon the value ofthe other land 
suitable for building but not more central. 

Outside tke two areasof Virabhadapuram 
and Danavaigunta there is evidence of only 
one offer. The claimants’ 10th witness, a 
P. W. D. Overseer says that he offered the 
lst claimant Rs. 2 per square yard for a 
site not in the acquired land but in other 
neighbouring land fronting onthe Gokava- 
ram Road, and that the offer was refused. 
But this Bit» was across the road from 
Virabhadrapuram peta,and, apart from that 
fact, a single offer for a small area does 


not furnish an index to the value of 50. 


acres. 

Although owing to the presence of 
the Godavery river and of some other 
features the directions in which the town 
can expand are somewhat limited, ithe vil- 
lage plan shows that there are extensive 
areas of open land which, so faras can he 
seen, would afford sites for building. The 
experience iurnished by the two projects 
discussed above shows that the occupation 
of this suburban areais likely to be slow. 
The sites in Virabhadrapuram which 
have changed hands for about one rupee 
per square yard cannotaggregate more than, 
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Bay, three or four acres, whereas the area 
we are now dealing with extends to 50 acres, 
capable of accommodating something like 
500 families. I think that if the owner had at 
the date of the tification (19th July, 1921) 
followed the ‘example of Mr. Veerabhad- 
rayya and laid out his property for sale in 
building plots, the most that can be infer- 
red in his favour is that purchasers would 
have been found immediately or within & 
limited time for not more than a certain 
acreage. With regard to the remainder of 
the land I am in some doubt whether, at 


the time of the acquisition, its market- 


value as agricultural land can be supposed 
upon the evidence available, to have been 
affected by the local demand for having 
accommodation. In view, however, of its 
proximity to the town, and of the other ad- 
vantages as building sites which it posses- 
ses, I do not feel justified in differing from 
my learned brother's opinion that a moder- 
ate enhancement upon its value as agricul- 
tural land should be allowed in order to 
give effect to this consideration. I agreeto 
the rates which he proposes, and that the 
award should be enhanced into conformity 
with them. 
V. N. V, 


A N, As Decree modified, 


MADRAS HIGH COURT. 
CiviL Revision Prrition No. 358 or 1926, 
October 20, 1927. 

Present: ~Mr. Justice Reilly. 
PANCHAPAKESA AYYAR-—PLAINTIFF— 
PETITIONER 
versus 
AYYASWAMIAYYAR AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Evidence Aet (I of 1872), s. 92—Negotiable lnstru- 
ments Act (XXVI of 1881), s. 46—Suit on pro-note— 
Plea that pro-note was executed and delivered merely 

as security, maintainability of. 

Ina suit ona promissory note executed by a sub- 
scriber to achit fund tothe stake-holder, it is open 
tothe defendant under proviso (3) to s.92 of the 
Evidence Act and s. 46 of the Negotiable Instruments 
Act to prove thatthe promissory note was executed 
and delivered only as security for the payment of 
future instalments to the chit fund. 

enam Chetty v, Damodaram Chetty (1), follows 
ed, 


, 
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Petition under s. 25 of Act IX: of 1887, 
praying the ‘High Court to revise a 
decree of the Oourt of Small Causes at 
Kumbakonam, in -Small Cause:Suit No. 
1358 of 1925. 


Mr. A. Sriranga Chariar, for the Peti- 
tioner. 

Mr, K. S. Jayarama Iyer, for the Re- 
spondent, 

J UDGMENT.—In my opinion it was 
open tothe defendants under proviso (3) 
to s. 92 of the Evidence Act and s. 460f the 
Negotiable Instruments Act to prove that 
the promissory note was executed and deli- 


vered only as Security for the payment of. 


future instalments to the chit fund. Com- 
pare Sundram Chetty v. Damodaram Chetty 
(1). Thereis evidence that the note was ex- 
ecuted and delivered only as such security. 


The endorsement regarding the payment of’ 


. Re, 130 is not necessarily inconsistent with 
the defendant's a case. Iseeno sufficient 
reason tointerfere, This petition is dismis- 
ged with costs, 
Y. N, Y, 
A N. A. 


(1) 81 Ind. Oas, 146; (1924) M, W, N, 529; ALR 
1024 Mad, 850, 
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MADRAS HIGH COURT, 
APPEAL Sot No. 287 or 1923 
February 10, 1927. 
Present:—Justiee Bir. O. V. Kumaraswami 
Sastri, Kr. and Mr. Justice Devadoss. 
JAMMULA NARAYANAMURTHI AND 
OTHEBRS—PLAINTIFFS—ÀPPELLANTS 
versus 
NILAMBARA PRUDHIVISINGHI 
SANTO AND orakes—Daranpants Nos. 1, 2, 
4 AND 5—RESPONDENTS. 


Transfer of Property .Áct (IV of .1882), ss. 67, 98 
—Mortgage—Covenant to pay—Provision for mort- 


gagee remaining in possession if debt ismotre-paid — . 


No provision for sale on  non-payment—Amomalous 
morigage—Remedaes of mortgagee. 

A deed of mortgage under which possession was 
delivered to the mortgages provided that the mort- 
 gagee was to pay out of the net income the interest 
and then the principal and that the mortgagor was 
to pay the amount in fiveyears and in default the 
mortgagee was to remain in possession. The mort- 
gagor, however, took possession in 1906, but defaulted 
to pay the mortgage amount, In a suit by. the morts 
gages for sale: 


Petition dismissed, - 


t - 
511 
. Held, (1) that the mortgage was an anomalous one 
in which the parties were bound by the terms of the ` 
document; at ae 

(2) that the plaintiff's remedy was to sueon the . 
covenant to pay and for possession within the time 


prescribed by law; 
(3) that the suit for sale was not maintainable. 


Appeal against a - decree of the District 
Oourt, Ganjam, in O. 8. No. 33 of 1921. 

FACTS.—4A mortgage-deed of the year 
1904 under which the mortgagee took posees- 
sion of the land provided that the mort- 
gagee shall cultivate the land or get it 
cultivated, credit the net income first 
towards interest and then pay towards 
principal and continued, “At the end of 
five years paying you all the balance under 
the deed, weshall take possession of our 
land. 1f we do not paybalance in fullat that 
time, the mortgaged property shall remain 


in your possessionin the aforesaid terme.” 
. The mortgagor, howevér, took possession 


in August, 1906, and did not pay the amount 
due on the mortgage. In November, 1921, 
the plaintiff-mortgagee brought a suit for 
recovery of the mortgage amount by sale 
of the properties, 
- TheDistriet Judge upheld the conten. . 
tion of the defendants that although there 
was 8 covenant to pay, there was no pro« 
Vision for sale of properties in case of 
default in payment and that the mortgage 
was not a combination of a simple and 
usufructuary mortgage but only an 
anomalous mortgage, in which the parties 
were bound by the terms of the contract 
of mortgage. The learned Judge held 
further that s.67 of the Transfer of Pro- 
perty Act was inapplicable and -that the: 
plaintiff's remedy was tosue on the covenant 
within six years from thedue date for posseg- 
sion, Thesuit was accordingly dismissed 
as being time-barred and the plaintiff ap- 
pealed, Po t 

Mr. B. Jagannatha Doss, for the Appels 
lants, 

Mr. C, Sambasiva Rao, for the Respond« 
ents, l 


JUDGMENT. —The mortgages ara 
anomalous mortgages. The document pros 
vides for the contingency to happen if. 
payment is not made atthe expiry of the 
period. Ib states that in default of pay- 
ment the mortgagee isto bein possession 
til themortgage is discharged. 

Wethink the decree of the learned 
Judge isright and that pleintiff has no 
right to bring the property to sale, Rama . 


^ 
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mayya v. Guruva (1) has no application as 
under the terms of the document the 
mortgagee was to be in possession for 
interést only after the period fixed for sale. 
As regards the principal sum the document 
gave.a right of suit. 

The appeel fails and is dismissed with 
.cosis. . < EE i 


V.-N, V. Appeal dismissed. 


— (1) 14 M, 232; 5 Ind, Dee, (N. 8.) 163, 


- 


MADRAS HIGH COURT. 
CRIMINAL REVISION OasE No. 527 or 1927, 
(CRIMINAL Reviston Parirron No. 467 

- OF1927) .. 
_-, October 14, 1927. 
~ Present:— Mr. Justice Devadoss. .  . 
In reBONTU APPALA NAIDU AND OTHERS 
| - - —ÅCOUSED— PETITIONERS. . 
. Criminal Procedure Code (Act V of 1898), s. 24?— 


Summons case—Death óf complainant pending inquiry - 


—Accused, right of, to acquittal. 

- Where the complainant in .a summons case dies 
pending the inquiry before the Magistrate, the Magis- 
trate should acquit the accused and should not pro- 
ceed further with the inquiry. , 

The clause beginning with the words ‘‘unlesz for 
gome reason he thinks" in s. 247, Oriminal Procedure 
Code, does not-apply to the case of a complainant who 
is dead. 

« Purna Chandra Moultk v, Dengar Chandra Pal (1), 
azeferred to, 

, Petition, under ss. 435 and 439 of the Oode 
of Oriminal Procedure, 1898, praying the 
High Oourt to revise the judgment of the 
Oourt of the Joint Magistrate, Parvatipur 
Division, in O. A. No. 2 of 1927, preferred 
against the judgment of the Court of the 
Taluk Magistrates, Bobbili, in, O. O, No. 40 
of.1926. Ze 


Mr. K. Kameswara Rao, for the Petition- 


4 


e 


for the Orown. è S 


 ORDEÉR.—In this revision petition a` 


very interesting question is raised. The 
bomplainani died pending the enquiry into 
‘the-case. The case before the Magistrate 


was 4. summons case; and the contention of 


f. 


In re BONTU APPALA NAIDU, 


TB. | i 
' The Public Prosecutor (Mr. J. C. Adam), 
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Mr. Kameswara Rao is when the Magistrate 
was told that the complainant was dead 
he should- have dismissed the complaint 
under s. 247 of the. €ode of' Criminal Pro» 
cedure for the non-appearance of the com- 
plainant. The Magistrate adjourned the 
case in order to enable the complainant's 
Bon to come on therecord and the learned 
Public Prosecutor contends. the Magis- 
trate's action is not ultra vires as the sec- 
tion deals with complainants who are alive 


. and not with complainants who are dead. 


The relevant portion of 8, - 247, is 
“If the complainant is absent, the Magis-. 
trate shall, notwithstanding anything here- 
inbefore contained, acquit the. accused, 
unless for some reason he thinks proper to 
adjourn the hearing .of the case to some 
other day." ' c 

The Magistrate adjourned the case in 
order to enable the complainant to appear 


` and not for any other reason. Ifthe com- 


plainant is dead he could not appear before 
the. Magistrate. and, therefore,.the clause 
bigianing with the words "unless for some 
reason he thioks" cannot apply to the case - 
of the complainant.-who is dead. In-.this 
case the complainant being dead during 
the course of the enquiry, the Magistrate 
should have acquitted the accused - and 
should not have proceeded with the enquiry. 
I may in this conneotion refer to Purna 
Chandra Moulik v. Dengar Chandra Pal (1). 
I, therefore, set aside the conviction and 
direct the fineif paid to be refunded to 
the accused, _ 


V. N. Y. ' ^ Petition allowed, 


aD 98 Ind, Cas, 658; 19 O, W. Ny 834; 16 Or. L, J, 
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NAGPUR JUDICIAL COMMIS- 


-“SIONER’S COURTE- Á 


Seconp CIvIL.APPSAL No. 71 or 
) June 16, 1977. 
Present: —Mr.Hallifax, A. J.O. -~ 
DAMODARDAS —DEFENDANT—AÀ PPELLANT 
versus | 
RODBA AND oTH£RS—PLAINTIFFS— 


. RESPONDENTS. : 
Practice—Pleas of Law—Duty of Court to find and 
examine . them—Mortgage—Oral agreement: between. 
mortgagor and mortgagee—Portion of "property- to-be 
retained by mortgagee in.'full satisfaction —Mortgage, 
whether extinguished. m ci ON. ap gae 
The Court must findand examine.all.pleas of law 
that may possibly apply to the fáets for itself and 
must not wait for the- parties-even to` suggest them, 
still less for the parties to plead them. [p.-513, col. 2.] 
An oral agreenient between a mortgagee and. the 
mortgagor, whereby the. mortgagee -is to retain. por- 


tion of the mortgaged property. and return. the other . 


portion to the mortgagor and the mortgage iso be 
treated as extinguished results iu thè extinguishment’ 
of the mortgage lien, if the agreement is acted on by: 
the parties, [p. 514, col. lj . TOP CN 
Khiavrajmal v. Daim (1), followed, ~ ^. 
Second’ appeal against a- decree of thé. 
District Judge, Wardha, dated the 10th 


DAMODARDAS v. RODHA, 


19262: = 


awe ` 


DHA. ak LA 
à copy «ci an applicatidn for mutation of 
names in respect of thé share ‘in the village 
made by’ Ramji on the 9th of February, 
1882, (Hx. D-3) and a copy of the state- 


` ments madeby him and his mother Ananda 


Bai before the’ Tahsildar in. the enquiry 
started by that application (Ex. D-1). In 
both Ramiji's application and deposition the - 
full'detailsof the agreement are stated. In 
the-course’ of the former he stated t 
was his father’s heir (waris), aud. in 
latter that hi8 father's heirs were himself 
and his mother Ananda Bai; who was 
present with him and affirmed this state: 
ment 505 A e E 
This has been "accepted in the’ lower: 






. kpp8llate Ooürt as: an ássertion that Ramji. 


and Ananda Bai were the only heirs of 
Narayan, to the exclusion of his other two- 


Bons, That is, even at first sight, very. 


improbable, and the inclusion of-the widow: 


. Ananda Bai along with Ramji would alone 


be süfficient'io show that it is impossible; 
andthat they were both speaking asthe’ 
representative of the joint family, though 


m 1925, in Oivil-Appeal No; 57 of? 
. Mr. T. J. Kedar, for the Appellant, .., ^. 
Messrs. D. T,.Mangalmurti and-G. S. Lule, 
for the Respondents; =, = 705550 


Ramjialone had the legal right to do S0, 
The suggestion that Ramji's. statement was. 
‘even meant to bé a denial of his brothers‘ 
rights-in the inheritance, or rather in- the 
.jointfamily property, is preposterous, but 
l ‘+ s= >, eyen- ifit^were possible, it would. be dis- | 
 JUDGMENT.—The mortgage which. proved by-his allowing them to enjoy their’ 
the plaintiffs claimed to redeem was'execus: Shares- in the property: with him: for the 
ed on the 8th of January; 1872,-by Narayan  next.eightyears. tt ee ME 4 
- Patel, who died in: “December, 1880; The. -- But even if Kamji'S words can be taken. 
mortgage was with possession and com: 88 bearing the meaning put upon: them, . 
prised a 2-anna share in the villageof: they are far from being the only evidence on `- 
Saoda and ar field of 82°30 acres bearing, the one question to be: decided, which is? 
the number 54and then described as’ malik’ whether his two younger brothers were or 
wahit, In 1882 there -was-an- agreement Were not parties to the agreement of which : 
between thé mortgagee‘and some, if notall; he .spoke, On this” point. the learned ` 
of the surviving members of the joint. Hindu ‘District Judge says that; it was never the 
family of which the mortgagor had been: ‘first defendant's case that Ramji was roa 
the head, whereby the mortgagee was to’ presenting the joint family ,when he depos’ 
retain the 2-annd share in the village ‘ed before the Tahsildar, and that though 
and return the field to'the other' party and' he might have raised that plea he never didy 
f and if was then too late to do s0.  .. 


1 - 


the mortgage was to be regarded 'as "ex-' > £o do 8c 
tinguished. This agreement was- duly; - The Court must find and ‘examine all. 
earried'out, . — ^ © 5 t0 ^ pleas of law that may possibly apply.to the 


rA Uu Di m ofaetsfor itself.. It; must not .-wait forthe: 
The members: of thefamily-at that tine. parties even.to suggest: them, still less for: 
Were Ramji,agéd 21 or 25, Góvinda aged™ the,parties to plead them, which they. are^ 
16, Rodba aged 14, Ananda “Bal, the mothér® expressly, forbidden to .do by .the Civil: 
of Ramji and:Govinda, and :Jhipri Bát thé! Procedure ‘Code, Refusal by a Judge to. 
mother of Rodha, and they continued :tó:. examine a queation of law applieable to the 
live together aa & joint Hindu family till-:faots becausa it was not’ "pleaded" earlier 
1820. "The main evidence of the agrsament "did -hisowa condemnation; “he ought to hava: . 
extinguishing the mortgage is.cantaised in^ sean it for himself earlier, but anyhow hg 


dd 


"m 


Hit | 
,Bhould hasten to repair the results of his 
own inadvertence when a party reminds 
him of it. 

Butthe matter in issue is not whether 
Ramji meant to deny his brothers’ rights 
_in the joint family property (and admit a 
right in his mother which she had not got) 
-when he deposed before the Tahsildar. 
The question is whether the agreement of 
ich he then spoke, which had already 

ade, was an agreement madeon his 
o WM wecount only or on behalf of the whole 
. Ant family by him as the manager. The 
+ words of the application for mutation and 
6f the deposition seem to mequite sufficient 
proof that the agreement mentioned was 
made by Ramji on behalf of the whole 
family, 

But there is still more proof of thie, 
Ramji and his two minor brothers remained 
joint for eight years after the agreement and 
all of them acted on it from the beginning. 
They tcok possession of the malik wahit 
field and became occupancy tenants of it 
and neither of the two brothers even 
thought of questioning the arrangement till 
. Rodha was induced to execute the cham- 
pertous sale on which the other plaintiffs 
Sued in 1919) They both attained majority 
Within six years after 1882, and Govinda 
lived till 1918 while Rodba is still alive an 
one of the plaintiffs, 


On-the question which: has not ‘been 








decided in the lower Appellate Court I find - 


thatwhen Ramji entered into the agree- 
ment of which he spoke in his deposition to 
the Tahsildar in 1882, he did so as the 


manager of the joint Hindu family of 


which he wasa member and on. behalf. of 
the other two members of it, In accordance 
“then with the judgment of the Privy Coun- 
cil in Khiarajymal v. Daim (1) citedin the 


judgment of the lower Court, it must be: 


held thatthe right of redemption is dead, 
having been extinguished at the latest in 
1894,nearly thirty years before this suit 
was filed. 


The decree of the lower Appellate Court 


will accordingly be set aside and in its 
place a decree will issue dismissing the 

suit and ordering the .plaintifis to pay the 
' whole of the costs of the opposite party 
- throughout the litigation. The Pleader's 


(1) 32 o 206; 9 O. W. N. 201; 2 A. L. J. 71:7 Bom. 


DOMAJI 9. TULSIBAM, ` 


J, 584; 32 I. A. 238; 8 Sar. P. Q. J, 734. 
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fee in this appeal will be two hundred — 
rupees. 


G. R, D.. 


; | Appeal allowed. 
A, N. A. E 7 


Pol 
+ 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. . 

' Bzcoxp CIVIL APPEAL No. 358 or 1926. 

. September 1, 1927. i 
Present:—Mr. Macnair, A. J. C. 
 DOMAJI—PŁAINTIFF—ÅPPELLANT 
E . Versus TL 
TULSIRAM-DarENDANT—HESPONDENT. 

- Prattice—Findings to bé confined to pleadings and 
issues — Wajib-ul-arz — Interpretation — Manure on 
&gowthan-—Right of prcprietary body. 

Where there are definite pleadings and a definite 
issue on those pleadings is framed, the finding must 
be confined to matters raised in, the issue, even 
though the parties produce evidence on matters 
which donot form part of the issues. |p. 515, col, 


li : 
The clause inthe wajib-ul-arz that any one may- 
collect manure from waste land does not apply to a 
gowthan, ‘a place where cattle are collected in the 
morning before they: are taken to graze on the waste 
land or elsewhere. The manure (on the  gowthan 
belongs to the entire proprietary body anda manag- 
ing co-sharer who collects it cannot refuse to ac- 
count for the profits received therefrom.  [ibid.] 
Second appeal against a decree of the 
District Judge, Wardha, dated the 17th 
March, 1926, in Civil Appeal No. 106 of-1925. 
i Mr. D. T. Mangalmurti, for the Appel- 
ant. l | 
Mr, T. J. Kedar, for the Respondent.  . 
. The following draft judgment was de- 
livered on 4th August 1927. "E 
JUDGMENT.—This appeal arises out 
of a suit for mesne profits, The plaintiff- 
appellant in this Court urges that three 
items of consent money and the value of 
certain manure should have been included 
in the profits. The learned Judgeof first 
appeal states that he does not discuss . 
the arguments relating to consent money 
as the plaintiff should have been aware of 
transfers and should have made a plea 
about theconsent money from the outset. 
Now, this is a suit for accounts. The 
plaintiff in his plaint had merely to ask 
the defendant. to render an account, and 
this is what he did. The defendant put 
in an account, Thenthe plaintiff on 2nd 
March, 1925, made objections. He stated: 
‘The amount of sewai income given by 
the defendant is denied, Plaintiff- files 


107 I. 0, 1998 


issue framed on this point was: “What 
was the  sewai ` ineóme during 
years in suit?” Although I should prefer 
Judges to mention the items to which an 
issue referred, there could have been no 
doubt regarding the scope of this issue, 
Both parties have put in an account: pre- 
Sumably the plaintiff included all items 
admitted by the defendant: the issue 
referred to those. sums which the plaintiff 
claimed and the defendant denied. In 
the course of évidence witnesses deposed. 
to receipt of the entirely new items which: 


‘form the subject of this appeal, and ` 


certain of these items ware held to be prov-. 
ed by the first Court. ' 

I agree with the lower Appellate Court 
that suits cannot be tried in this way. Where 
there are definite pleadings anda definite: 
issue on those pleadings is’ framed, the 
finding must be confined to matters raised 
in theissue. It is of course open to the 
parties to ask that fresh pleadings should’ 
be allowed and additional issues struck, 
But if they, although represented by Coun- 
sel, produce evidence on matters which do 
not form part of the issues, this evidence: 
should be disregarded. There was not even, 
in thelower Appellate. Oourt, a prayer to 
allow to amend the pleadings. Sucha 
prayer is made to me but I refuse to 
allow these itemsto be put in issue at this. 
stage. The appeal, so far as regards the 
consent money, therefore, fails, < 

The other item refers to the value of 
manure collected from the gowthan. I do 


DÓMAJI v, TULSIRÀM, 
8 schedule for the years in suit." The 


the 
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managing share-holder. He cannot refusa 
to account for the profits he received on 
the ground thàt, thougli he took the 
manure in his capacity of' managing-co- 
sharer, he had no legal right to do go. 

The trialJudge héld that the income from 
this source was Rs. 400 & year. This find- . 
ing was challenged in appeal, but there ig 
no finding by the lower Appellate Court 
It appears -proper that Ishould determiná 
the issue offact under s. 103, Civil Pros 
cedure Code. I do not lay great stress on. 
the fact that the defendant has not given 
a complete account of the value -of the 
manure recéived and the expenses ineur- 
red in collecting it. Suck an account would 
be extremely troublesome to Keep, and 
no inference ean be drawn from the fact 
that it hasnot been kept. Similarly, it is, 
dificult to place much. reliance on the. 
estimates given by the plaintiff's: witnesses ` 
of the amount of manure which the defend-^ 
ant removes from the gowthan ina year, ' 
There‘ is evidence which has been believed 
that. the defendant keeps a servant or^ 
servants to. collect manure. : Tukaram (D. 
W. No; 3) admits that there. are 10 or 15 : 
dalis of manure which the defendant has. 
taken from. the gowthan. ` Later he -Bays 
that there are two gowthans in the village... 
It appears to me that about. 400. cattle . 
should leave in the place. where they stand.- 
in the morning much more-than 15 or 209 
caris per year. It is necessary to estimate.. 
the amount taken to the best of the Judge's- 
ability. I think it- may be held thet the. 
plaintiff has” proved. facts which:lead to 






the infererice that the defendant received. 
at least 50 loads per year. The rate, Rs, 3 
per load, is not. disputed. and as defend-' 
ant hasclaimed no expenses, I do not. 
allow the wages ofaservant. I, therefore, 
consider that an addition of Rs. 150 should | 
he made.to the income of the village for 
each year. The calculations necessary: 
will be shown to the parties before, judg- 
ment is finally delivered. | 
FINAL JUDGMENT.—The eoalculá-- 
tionsto which the draft judgment refers have ^ 
now been made and are admitted by Mr. 


not think the clause in the wajib-ul-arz, 
that any one may collect manure from’. 
waste land, can be applied toa gowthan, 
Gowthan is the place where cattle are 
collected in the morning before they are 
taken to graze on the waste landor else-' 
. where. Naturally much cow-dung is de- 
posited on the limited space, and for the 
purpose of making rules regarding the 
right tothe manure the gowthan is very 
different from the waste- lands on which 
the cattle pasture. It would clearly be 
absurd to direct that the manure in the 


gowthan could be taken byany one who 
pleased; for it is admitted that this manure, 
which can be removed with -ease, has con- 
siderable value... : 


y7 


But, apart from the question whether 


Mangalmurtito be corfect. Ihave checked 


‘them and they appear correct: the sum by. 


which the decretal amounthad to bs increas« 
edis 3-l0th of Rs. 450 with some interest, 
The amount due from the defendant ia 


the plaintif had a legal right to collect- “Rs. 246 1, The decree will be amended : 


the manure, it is clear that he was allowed- 


fo collect it because of his position ad 


-— 


maka ela 


accordingly. li does not seem desirable ta 
orate calculations regarding costa, 


d 
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It appears feir to direct that costs in this 
Court shoul& be borne as incurred, and 
that the order of the lower Appellate Court 
regarding costs should stand: I so direct, 
DRR DO — wy ee 

AGN. ALO Order accordingly. 


tis 


~ 


|." SIONER’S COURT. ; 

: BzdoNp Orit APPBAL No. 4.B or 1929. 

JA September 1, 1926; =- : 
Present :—Mr. Kinkhede; A. J. C. | 
WAMAN—Derenpant—APPELLUANT ` 
NR -~ versus es 

J VISHNU—Ptainrir#—ResPonDEnt. 


- 1 
J e 


"Limitation Act (IX of 1908), Sch. I, Art. 1H—' 
Joint Hindu family—Alienation-not as guardian but... 
applicable—Sale- 


as manager—Art. 145, whether 
without legal necessity—Pre-emption, whether can be 
avoided ^ by winor—Sale ^ for -antecedent debts ‘of 


, manager, not -father,- for no-legal necessity, whether 


valid; M b ou e 
“Article 144 of the Limitation Act applies toa suit 
for setting aside an alienation of joint family pro- 
perty by the eldést managing member of the family 
though it does not apply toa suit to “set aside an 
Blienation of the property belonging toa minor by his 
guardian. [p. 516, col. 2.]. . a UM eee 
Asaram v. Ratansingh (1); followed. | $e wh 
[ thé managing 


A pre-emptor of property ‘sold by 


- member of joint Hindu family takes the 


p 
pre-empted by. him, subjeet to the right of the minor. 


co-parceners toavoid the transaction on the ground of 
want of legal necessity. [ibid.] -` : 

Thé Hindu Law 
tipplies only to father's:antecedent debts. It does not 
apply to those incurred. by & managing member 
Other than the father. Lidia.) "T : 

Brij Narain Rai v. Mangla Prasad Rat (2), 
Anantoo Kalwar v. 
Singh v. Ram Singh 


At owed (4) and Gajadhar v. Jagannath 
; 40 owed. i eu z 


E 
- 
= 


Second appeal against a decree of the 
Additional District. Judge, Akola, dated. 


the 12th September, 1924,. in Civil Appeal 
No. 75 081934, . TRU : 

' Messrs. W. R. Puranik and A. D. .Mande, 
for the. Appellant. - i 


Mr. V. N. Bapat, for the Respondent, 


JUDGMENT.—The  defendant-appel- 


fant raises ‘four points in “this second 
eppeal— UN ois 
(1) Limitation under Art, 144, ^" ~=. 
t3) Bar of res judicata by reason. of de- 
cision in C. 8; No. 195/1918 (Ex. D'2). ^ 


(3) Legal nécessity need not be prov- 


ed bya successful pre-emptor. 


r e. a 


. (4) No question of legal necessity arises. 
where the sale is for antecedent debis. 
 ywill dispose of these grounds seriatim.: 


j^ r 
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“doċtrine ‘of antecedent "debis" 


Ram Prasad Tivari (3), Bhim 


` (5) 
‘LR 
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(a) As to limitation the alienation here 


complained of is by the: eldest managing - | 
member of a co-parcenary of the joint family . 


property and not of the property belonging 
to the minor by his guardian, To sucha 
case Art. 144 ofthe Limitation Act ought 
to apply. See Asaram iv. Ratan- Singh 
| - i i 


(b) The plea of bar:of res judicata is 


d 


a belated plea. No proper. pleadings’ or: 
facts constituting the bar. of. res judicata | 


having been made or established in the 


justified in refusing to entertain: that plea 
at the stage of, appeal. 


(c) The plea that: a. -pre-emptor need nót | : 


prove legal necessity for the sale in favour of 
the vendee is noveland on the.face of it 


‘trial Court, thelower Appellate Court was ` 


unsound. The-right of pre-emption is a - 


right of substitution, so: that the name of 


pre-emptor substituted in his place with 
effect 


price according to the terms.of the decree. 


the original vendee has to be considered as - 
-deleted trom the sale-deed-and that of the. 


from the’ date of- his fulfilling the - 
obligation aso payment of the pre-emption _ 


‘He must take the property. subject to the . 


right of the minor co-parcener to avoid the . 


transaction on the ground of want -of legal 
necessity. E 


“ (d) The fourth question raised is concluda | 
ed by authority. The proof ofantecedent . 


debts which dispenses with .the. neces- 


‘sity of proving legal necessity for a sale. 


must be father'santecedent debts and.not 
those incurred by a managing member 


other than the father [Brij Narain Rai v.. 


Mangla Prasad Rai (?), Anantoo Kalwar v, . 


. Ram, Prasad/Tivari (3), Bhim Singh v. Ram: 


Singh (4) and Gajadhar v. Jagannath (5).] `. 


A point not specifically covered by any of ' 


the grounds but which could be plausibly 


argued under ground No. 4 that the legal. 
necessity need not be proved at least to the . 


extent of Rs, 210 because that sum was paid : 


towards the satisfaction of the father's, an». 
tecedent debt is argued before me on the 


n 39 Ind. Cas. 242; 12 N. L. R. 12, 

(2) 77 Ind. Cas. 689; 46 A. 95; 21 A. L. J, 934; 46. 

M.T.J. 23: 5P. L. T. 1; 28 C. W. N. 253; (1924) M. 

- W. N..68; 19 L. W. 72; 2 Pat. L. R. 41; 100. & AL... 
R. 82; A. I. R. 1924 P. O. 50; 33 M. L. T. 457; 26 Bom. 
L. R. 500; 11 O. L. J. 107; 51 I. A. 129; 1 O. W. N. 46; 
4] O. L. J. 232 (P..CA... 


) 78 Ind.-Oss. 619; 46 A. 295; 
994 All. 465; L..R, 5 A, 86 Civ. 


9 
80 Ind. .Cas. 684; 46 A 
924 11,551; L. R, 5 A. 408 Oly (E-B). 2 


] 22 A. LJ. 182; A., 

a) 84 Ind, Cas. 13; 46 A; 301: 22 A; L. J. 180; A. I RO 
f lv. ~ 

46 A. 115; 22 A. L. J. 601; A, 
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. Strength of the evidence of D. W. No. 1 and 


Ex. D-1. The question as to the existence 


-of this debt of -the father and ite satisfac- 


tion out of the consideration of the mort- 


| | gage for Rs. 700-was specifically raised. by 


the. defendant in. his -written statement. 


- The first Court found that the debt was bor- 


4 


rowed by the father, but that the same was: 
. paid offin Samat 1967 (see para. 7 of the 
first Oourt's judgment), The lower Appel- 


late Court accepts the entries in the account 
books of the Harankhed Shop as_ evidence 


. .of Ganoo's liability but draws the inference 
. thereupon that the debt. was long paid off 


by the plaintiffs’ brother and.the money 


^. that was -paid-off:on Kartik Badi ll of 
1970 was dae by the brothers on the bonds. 


executed. by them. (Vide para. 6 of the 
lower Appellate Court's judgment). 
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"This finding is based on. a misreading . 


of the documentary evidence and must be 


‘gat aside. A careful examination of the 


entries of Ganoo’s khataoni from i865- 


- :1967 Samat and kird pags: 2 and also of 


Tukaram's new’ khata at page -7 -of the 


" khaíaoni for the Samat year 1967 and the 


--entries in the rojnamas -clearly- show that 


on Poush: Sudhi 6 of 1967 Rs, 200 were paid 


< towards the satisfaction of the -old debt of 
-. Rs, 295 and for the balance of.Rs. 149-4-0. 
^ which consisted of Re. 125, the balanee.left - 


.-due under the old bond and Rs. 24-4.0 on 


. debts. 


account:of a fresh pro:noteof Rs. 22-8-0 (exe- 
cuted in several of father's previous -pro-note 


. - for Rs. 17-8.0) plus Re. 1-12-0 interest there- 
_- on, afresh bond for Rs. 100 and. a pro-note 


for Rs. 49-4 0 were executed on Poush Sudhi 


of Rs. 210 paid on Kartik Badi ll of 


- 1970 Samat was towards the satisfaction of 
- the bond debt of Rs. 125 and. pro-note of . 
Rs.17 8-0 in lieu of what the pro-note of 
Rs, 4940 came to be executed in. due 


course. 

Thus the whole of 
Rs 210 was on account of father's antecedent 
This together with Rs, 90 on ac: 
count of interest at Re. 1 per cent. per men- 
Bem comes to Rs. 300 on the date of the sale- 
deed, dated 26th April, 1917. The defend: 
ant had thus a charge on the plaintiff's 
share for thisamount on the. date of the 
sale. Ifthe plaintiff seeks to recover back 
possession of the ird share belonging to 
himself he must bear this burden and pay 
t before he can recover his alienated share 
rom thevendee or his pre-emptor the dẹ- 
: | 


Y 


A 


“8 and, therefore, credit was given towards . 
. the khata. This would show that the sum. 


the payment of - 
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fendant. As the defendant has enjoyed the 
profits ofthe land I do not think I should 
ask the plaintif topay any interest to him 
on this sum. ^ - i 

"I, therefore, modify the decree.of the 
lower Appellate Court by directing that the 
defendant sball be entitled to “recover 
Rs. 300 from the plaintiff asa charge on the 
ird share for the joint possession of which 


he has been granted a decree. 


The appeal stands otherwise dismissed 
with costs. As the revision appeal is 
divided.one order each party to bear his 
own costs, "n 

G.R.D. — : 
- Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Orvit APPEAL No. 45-B or 1928. 
n ` -August 1, 1927, 
Present:—Mr. Findlay, J. ©., and Mr. 
E Macnair, A. J. O. 
_ October 21, 1927. 
` - Present:—Mr.,:Prideaux, A, J. O. 
VYANKATESH-—DEFENDANT— 
um as APPELLANT 
versus l 


| ANNASA LAD-—PLAINTIFF— RESPONDENT, 


Registration Act (XVI of 1908), s. 28—Morigage-deed 


—Land not intended to. be mortgaged fraudulently 
included for getting deed registered wn wrong district 
—Registration, whether valid as to personal covenants. 

Where a mortgage-deed has been registered in a 
wrong district by fraudulently including land not 
intended to be mortgaged, the registration is wholly 
invalid and even personal covenants contained in the 
deed cannot be considered to be duly registered. [p. 
522, col. 1.] ` ' 

Dronamraju Rama Rao--v. Kissapragada Vedayya 
(1), dissented from. | 

First appeal against a decree .of the 
Sub-Judge, First Olass, Buldana, in Civil 
Suit No. 50 of 1924. : 

ORDER OF REFERENCE 
TỌ A BENCH. | 


Prideaux, A. J. C.—(November 24, - 


1926),—It seems to me that this cdse should 
be heard by a Bench as a difficult question 
of law isinvolved anil am not quite in 
agreement with the decision in Dronamraju 
Rama Rao -v. Kissapragada Vedayya (1). 


. (1).73 Ind. Cas. 188; 46 M. 435; (1923) M. W. N: 166; 
44 M. L. J. 373; 32-M. L. T. 222; 17 L. W. 695; A, I. R, 
1923 Mad. 47, .— ! A 


A; 
JI 


b. 
3 


 vincing. 


1050; 41 I. A. 
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The quastion is whether a mortgage-deed 
invalid because. registration was procur- 


ed by-frand is not also invalid for all pur-. 


poses ay far as registration is concerned, 
4. e,, would theregistration extend limitation 
‘from 3 to 6 years. Forwarded to the Judi- 
cial Commissioner, | 

Findlay, J. C.—(24th November. 1926). 
+The question will be decided by:à Bench 
consisting of Judicial Commissioner and 
third Additional Judicial Commissioner. 
a OPINION. | 

Findlay,. d. C. and Macnair, 
A.J. C.—(August 1, 1927).—The question 
which has been referred for the decision 
of this Bench is this:— 

"Where a mortgage-deed has been 
fraudulently registered ina wrong district 
by including land not intended to be mort- 
gaged,is the registration good so far as a 
personal covenant contained in the deed 
is concerned? - 

The decision of this question affects the 
period of limitation for a suit for compensa- 
tion for the breach of the personal covenant. 

The question. has been considered at 
length in Dronamraju Ramu Rao v... Kissa- 
pragada Vedayya (1). The learned Judges 
who decided that case have answered it in 
the affirmative. The respondent's Counsel 
adopts the erguments on which they. relied, 
and we have, therefore, to consider whether, 
in ovr opinion, those arguments are con- 


g 
In Harendra Lal Roy Chowdhury v. 


Hari Dasi Debi (2) their Lordships of the 


Privy Council state :— 


“An entry, intentionally made use of by © 
-the parties for the purpose of obtaining . 


registration in a district where. no part 
of the property actually charged and in: 
tended to be charged in fact exists, is 


‘a fraud on the Registration Law, and no’ 


ron ahon obtained by means thereof is 
valid." ` 

In Biswanath Prasad v. Chandra Narayan 
Chowdhury (3) this opinion was quoted with 
approval. Phillips, J., in Dronamraju Rama 


. Rao v. Kissapragada Vedayya (1) cites and 


remarks: -- | 

“The principle which I take to underlie 
this decision is thaj no person shall be 
allowed to take ‘advantage of his own 
fraud: If that principle be applied to the 

(2) 23 Ind. Cas. 637; 41 O. 972; 27 M. L. J. 80; (1914) 
M. W. N. 462; 16 M. L. T. 6; 18 O. W.N. 817; 19 C. L. 
J. 484; 16 Bom. L. R. 400; 12^ A. L. J. 774; 1L. W. 


110(P.0). >, 
(3) 63 Ind. Cas. 770; 48 0.509; 481. A.127 (P. O). 
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present case, the object attained by the. 
fraud was the registration of the mortgage-: 
deed as such, forhad the document been. 
merely a covenant tọ re-pay, the Peddapur 
Sub-Registrar would have had jurisdiction 
under s. 23 of the Registration Act (Act. 
XVI of 1908); for under that section. parties 
are at liberty to choose their own place of 
registration. In so far then as the document. 
evidenced a mere covenant to re-pay there 
was no fraud upon the Registration Law, 


and to hold that such registration was 


invalid would be to extend the principle. 
above mentioned so as to deprive a party. 
of aright which he had not obtained by 
fraud as wellas of the advantage gained by: 
his fraud.” 


Devadoss, J., states :— 
- “The Registration Act does not prohibit 
the use of a document as a registered one 
if the provisions of s. 28 of the Act are 
contravened. Ifa document is otherwise 
properly registered there can be no objec- 
tion to the use of it as a registered one." - 

We respectfully state our opinion that 
the learned Judges of the Madras High 
Court have not kept in mind the fact 
that a document can only be registered as 
& whole. The document presented for 


‘registration was of the nature described in 


s. 17 (1) (b) of the Indian Registration Act. 
The inclusion of a covenant to re-pay does 
not alter this fact. Even if the document 
recorded two entirely distinct contracts, 
only one of which created a title of the 
value of Rs. 100 or upwards in immoveable 
property, the document as a whole would 
still be one of those mentioned in s. 17 
(1) (b). Section 28 of the Registration Aot, 
therefore, refers to such a document. Section 
29 of that Act begins: ‘‘Every document: 
other than a document referred to in g. 
28..." and has no application to documents 
to which s. 28 refers. 


It follows that the Sub-Registrar to. 
whom the dccument was presented has no 
power to register the document. It must 
be presumed that, but for the false re- 
presentation that the document related to. 
some property within his jurisdiction, he. 
would have refused to register it. If the 
parties had been able and willing to 
cancel the part of the document which 
affected immoveable property the amended 
document might then have been registered: 
but this would not have been registration 
of the document which. was -before the 


learned Judges. Registration was, then, 


obtained by means of fraud and is invalid. 
The learned Judges of the Madras 


gh Court draw an inference in: favour . 


of their view from the action of the 
Privy Council in the case - reported-as 
Biswanath Prasad v. Chandra ' Narayan 
Chowdhury (3), Their Lordships in that 
ease remitted the case to the Calcutta High 
Court for a decision whether the plaintiff 
had a valid alternative claim for a,personal 
juigment for the mortgage debt. It is 
inferred that, in their opinion, thetpersonal 
debt was secured by a registered instru- 
ment: for the argument before their Lord- 
ships was that the payment of interest in 
1903 would save limitation for the suit 
brought in 1908. In our opinion, if any 
inference can ‘be drawn from their Lord- 
ships’ action, it can at most be'that their 
. Lordships did not think fit at that stage of 
the case to decide the question we are now 
considering. 

. We are then of opinion thatno registra- 
tion of the deed including a personal 
covenant could have been effected but for 
the fraud of the parties, and that no con- 
tract contained in the deed can be consider- 
ed to be validly registered. 


Mr. Y. G. Deshpande, for the Appellant. 
Bir B. K. Bose, Messrs. W. A. Forbes and 
M, B. Niyogi, for the Respondent. 


JUDGMENT. ` i 

Prideaux, A. J. C.—(October21, 1927), — 

ne.Madho Vyankatesh executeda mortgage- 
deed dated 28th September, 1873, for Rs. 1.200 
and another mortgage-deed dated 16th July 
1881, for Rs, 400 in favour of the firm of Go- 
; palsa Krishnasa, theplaintiff's predecessors- 
in-Interest. On these documents the present 
plaintiff brought Civil Suit No. 293 of 1910 
and Civil Suit No. 166 of 1910 against 
Tulsabai, the widow of the deceased Madho. 
He obtained two decrees which were after- 
wards made absolute. It is contended that 
as Tulsabai could not discharge the decrees 


and was in need of money. for pilgrimage | 


she executed the mortgage-deed, dated 8th 
October, 1907, now suedon. Shere-mortgaged 
the property covered by the first two deeds 
and mortgaged the rest of her husband's 
immoveable property. She has failed to 
discharge herlast debt. She has adopted 


defendant No. 1 as ason, and it is contended - 


that as the mortgage was on aecount of the 
father's debts and forlegal necessity, it is 
‘binding on the minor defendant No. 1, who 
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at the time of the adoption was mado liable 
to pay the father's debts to the extent of the 
assets of. his father. Defendant No. 2 
Ambadas Laxmon is in. possession of a - 
site at Ohikhli mortgaged by the docu- 
ment sued on, while defendant No. 3 is 
joined for. being in possession of certain 
fields mortgaged. ae | 

The case proceeded ex parie against 
defendants Nos. 2 and 3. -For the first 
defendant the two mortgages of 1873 and 
1881 were admitted, He pleaded ignorance 
of the two mortgage decrees and denied the 
execution of the mortgage-deed in suit and 
contended that, even if its execution is 
proved, the document is not binding on him 
owing to the plaintiff having practised fraud 
on the registration department in getting 
the document executed at Chikhli. The 
rest of the property is not in the Ohikhli 
registration: circle and the only portion of 
the property in that circle was the site 
which did not belong tothe mortgagor. It 
was further contended that there. was no 
legal necessity for the mortgage and that it 
was not a prudent act on the . part of 


'Tulsabai to mortgage the whole. property 


when the former decrees were only against 
a part of the property. It was stated that 
the suit for personal claim or against the 


assets of the deceased Madhorao is barred 


by time. - f 

The plaintif denied all adverse allega- 

tions, and the case was tried on the- 
following issues: — i , 
1. (a) Did Madhorao execute the two 
5 mortgage-deeds, dated 28th Sep- 
tember, 1873, and lüth July, 1881, 
and did the present plaintiff obtain 
two mortgage decrees on those 
mortgage deeds alleged by -the 
plaintif ? ES : 

(b) Did the present-plaintifi get those 
. two mortgage deeds to his share by 
partition with his brother as 

alleged by the-plaintifi ? 

9. (a) Did Tulsabai execute the mort- 
gage-deed in, suit in favour of the 
plaintiff ? 

(b) If so, was the document taken 
from her by the plaintiff under. 
fraud and degeipt.as alleged by. 
defendant No. lin para.. 4 of. his | 
written statement ? a 

(c) Whether it wasa prudent act on 
the part ofthe lady to execute the 
present mortgage-deed, instead of 
paying off the two decrees? | 
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(d) Did-Tulsabai requirá Re.300 for -oft adoption as..repards-the . plaintiff's two 
"pilgrimage and cultivation of the, decrees, and Tulsabsi made the lst;defend- : 
- - field and was it -a legal necessity. ant liable. for the money... Tulsabai was 
andso the other debt ?: <<: ... . found to bethe- de. jure. guardian of the 
:'(e) Dil -the plaintiff.make enquiry; person and property of the minor.at-the. 
abont the legal. necessity :at.the  time,and as such she could have.acknow- 
tims of mortgage-deed.in suit ? --ledged the plaintiffs debt.-on-the two 
Did -the mortgage site at.- decrees on 22ndiMarch, 1920,.-i.¢.,, witbin 6 - 
Ohikhli belong: to defendant No, yearsfrom the date ofthe.süit. Acknowledg- 
`- . l'sadóptive mother Tulsabai at the ment- ofthe debt was held to: be for the 
tims ofthe execütion.of :the-mort-  benefit.of the minor. The suit .for-personal 
gage-deed in.suit ? E = claim was found to be-within time. Deduct- 


. 3. (a) 


|. (b) I£not,is it -afraud on registration. ing the sum. of Rs.- 300 and „its: damdupat, 
ana oo the mortgage-deed is. Rs. 5,800 was found due-on the mortgage in 
invalid ? mm SES 


Ces cs. 2. 0 5 Buit and that :sum..was decreed - against 
4. (a). In -case the mortgage deed. is 

. held invalid, is the -present . suit 

within time by virtue of acknow-. 

ledzment as alleged. by the plaintiff, 

or it requires to be written. on 

- stamp papar? - "PT 

(b) Whether -it.-is binding .:on..the 

| : minor defendant No. 1? . ; A 

5, "To what.relief is the plaintiff entitled- 

and against whom?" . .:; v -. 

The lower Court finds that the-two.deeds 

of the last century are-proved and also that : 

the plaintif sued on ‘them and obtained 

decrees, It is :also found. that . Tulsabai 


defendant No. .l,to the: extent ofthe 
ancestral assets of his- deceased. . father 
Madho. [y xe a Hs SCENE. deduc o 
. Against that decree the present.-appeal 
has been filed by the: lst. : defendant. The 
plaintiff has filed-cross-objections, but these . 
have not been argued and, therefore, need 
not- be discussed; .. 4. ^... 5 5 
. I. found it. necessary-to.ask -for a. deci- 
- sion by-a Bench of this Court; on thefollow- 
ing questiont—;.. s: piri, ngo 
"Where. & mortgage: deed -- has. been 
fraudulently registered. 1n.a wrong district 


executed the- mortgage-deed in. suit in: 
favour of the plaintiff, and that:the deed ' 


was properly attested; but the. Court finds 
that the sits at Ohikhli-did not belong to 
Tulsabai at the time of the mortgage .and . 
belonged to. the writer of that document 


Ambadas Laxman:‘and still belongs to him, .. 


it being simply inserted in.the mortgage- 
deed to enable. that . document 
registered at Ohikhli...It is. also found: 
that it was a- fraud .on.the: registration 


to be. 


by including land not. intended. to be 
mortgaged, is the. registration good:.so far 
as a personal covenant. ‘contained in. the 
deed is'eonéerned P= ^  - 7 ^"^ 
The finding of the Bench is that no 
contract contained in. the deed can be | con- 
sidered to bevalidly registered. ... — 
The appellant here .follows:the:reasoning 
given by the lower. Court for its: findings 
that.the site at Ohikhli.did: not. belong to 
Tulsabai but to..Ambadas, and that: the 
insertion ofthe site. in. the mortgage-deed 


department, and the document. is invalidas was not meant to. affect. that . property 
' farasit affects immoveable property. It: but was. merely. made to -allow.the . docu- 
was. not &' prudent: act. on :the part of,.ment.to be-régistered at Ohikhliiand it is 
Tulsabaito mortgage additional 7 fields of  contended that... under’. thé. circumstances 
the value ct- Rs.. 6,500 forthe .debt due on. - no personal decree can. be: passed. and the 
the two: mortgage-deeds, nor was the | whole suit must:be.dismissed. :.. ^ .. 
condition ef foreclosure.& prudent one. As, : -For the respondent it-is: contended that 
regards tha Rs. 300, it. was found that the, unless ib -can, be: shown that deliberate 
'" plaintiff didnot make enquiry. about the, fraud has béen committed on the Registrar, 
loan and ie not binding:on defendant No.1.:-the document registered “must be pre. 
‘Dealing with: the question whether the. sumed.to be correct [Gangamoyi :Debi v, 
registration is valid ,so far as the personal . Troiluckhya Nath Ghowdhry (4)]: to-start 
decree was concerned, the Judge finds that-:,with, there is .a. presumption “that the 
it is, and enables. the mortgagee to sue for. registration . is- correct .and that "ib ig 
his money: within 6 years as provided by necessary to prove. that: the mortgage 
. Art..16 ofthe- Limitation „Act. There was (4) 33 0. 537; 3.0. Li. J..349; 10:0. W. N. 522: 8 Bo 
a personal covenant for re-payment of the. y, E 375;1 M. L. T. 131; 16 M-L. 3.161; 33-1: A 66 
money, and there wasa mention inthe deed (P.0,). adc oi il 


~ 
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was a party to the fraud before the re- months before. the exeqution of the morts 
-gistration ċan. be héld to be ineffective, gige"lesl. This. is a most improbabla 
I am referred.to Jasoda Kuer v. Janak: story, .Tulsabai had ‘a house at Amda- 
Missir (8) aud to Ram. Sumran 'Prdsal v.:-put.. She was living &àt'Chikhli with her 
~obind Das (8) .which.laye -down ,"that«.brother.Dajiba. There was absolutely’ no 
>the: :registration of-a document :by.the necessity: for. her to invest in this site. 
~ Registrar .having»-jurisdietion over- the» She-did not ‘buy a house: -with it; and it 
‘property - BoVersd by i is not invalid ing. is. not, denied- that from the date of the 
-ihe - absence of fraud-or collusion on the: -mortgage .to- the date Anibadas was ex- 
“part of or between the: parties.: if.in-:faat ;.amined..in :Qourt that ‘site’ remained i 
.-the ;própertyzin-question does exist," In:-his:possession, ..He says Tuléabai let'him 
the present cass fraud is distinotly alleged;::haye it, but why - should he then. pay 
-Durga -Prasad v..-Tameshwar «Prasad: (7): Rs,-5-for it? Itis -admitted that’ Amba- 
aud Pahjadi Lial- v.: -Lavaiti (8). are ::also- :das:: latrine has been on the site for some 
*- quoted. ~ It: is: submitted “that the: regis: :S years, This person.. is a distant Gonnec- 
-tration “must standas -far. as the:personal:stion:of Tulsabai and -is indebted to the 
covenant. torespay is ooncerned,-..5.." ~ »family- to: : which the plaintiff belongs, 
I have no-doubt that; the: lower~Gourt's’ _He-:was the. very person necessary to join 

.. finding as.to-the ownership of the Ohikhlir -in a conspiracy of this nature: tò enable 
Bite at the -time ofthe: mortgage in:suit is. the document to be executed.at Ohikhli. 

^ -eorrect, ^ Tt/is- obvious::that. the: :plaintiff < The :oral-sale in favour of Tulsabai has 
- -waB-vitally interested inobtaining:the-mort-- mot -been.: established.  .The' fact that, 
- "gage-deed -as the. sale -of -the field:.com-: though he had the correct area of the “sita 
prised-in-hia: two .decrees: wouldnot..havé-:in his own sale-deed, it was not correctly 
::Batisfied his -:debt.-Dajibaythebrother of: given in. the mortgage-deed also. points to 
.' Tulsabai, seems to have been.on.the side there being no intention of letting that 
of the. pláintiff, and- -as Tulsabai was ill document operate on the sité. The -bounde 
at the time and was an old lady of about:- aries ..in., the deed of sale by which 
80, it is obvious that she could be in-; Ambadas purchased and .iü the “mort. 
duced to accept. anything that Dajiba: :gage-deed also-do not agree. It. would 
proposed. It was clearly not to her interest :;be unlikely that a man who is said 
to execute this fresh mortgage: she lost.. -to have -pürchased a site. to put his second - 
greatly by doing so. She mortgaged far. son on it should an year afterwards dispose 
more than there was any need to. Her: of -it, except under pressing circumstances, 
.8ge-made-the, journey-to- Amdapur, with- Dajiba, who is said to have been present 
‘in’ whose registration -circle-the rest of the:.at the time of the oral sale, denies: that 
“property: was situated, difficult and danger-- that.took place; and Krishnarao:(D. W., No, 
ous, At that place resided the'next rever-- 3), Secretary ofthe Sanitation Oommittee 
sioner of the property by name Pandurang, .-at Ohikhli, states that the site belongs to 
and it would -be difficult to.conceal from Ambadas... Further, possession not being 
him the object of the old lady’s visit, and--transferred under. the oral sale, that sale 
there is little doubt that he would have. would.be .invalid. The .plaintiff's . own 
strenuously. opposed the ‘execution ofthe statement shows that there was’ some 
. mortgage. To, registr at Chikhli would discussion about the ownership of the site 
“mean that some property in that registra-.. before it was included in the document and 
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tion circle must be inserted in. the docu- 
. ment. Hence the inclusion of .the Ohikhli 


site., This site was bought by Ambadas. 


-Laxman, the writer of..the mortgage-deed, 
for Rs. 75 on 13th March, 1912. -Ambadas' 
. story is that, he sell it to. Tulsabai some 8 
(5) 92 Ind. Cas. 1034; 4 Pat, 394; A. I. R. 1925 Pat, 
7671; TP. L. T. “507. TR 
(6) 99 Ind. Cas 782; 5 Pat. 646; A. L, R. 1926 Pat. 
582; TP. L. T. 881. — ^ - 
~ (7) 82 Ind. Oas. 243; 46 A. 754; A. I. R. 1924 AIL 
897; L. R. 5A. 509 Civ. i 
(8) 49 In d, Cas, 200; 41 A, 22; 16 A, L, J. 871, 


it is significant that in the present case:the 
plaintiff should have instructed his Pleader 
that,in ‘case it be -proved that the Chikhli 
site did not belong to Tulsabai,-a personal 
decree against defendant No. 1 was to be 


asked for: The plaintiff says that Tulsábai 


told him on enquiry that the site belonged 
to her and was purchased from Ambádas 
and that Ambadas having confirmed that 
statement he was satisfied as to Tulsabai's 
ownership Itis perfectly clear thatthe 
inclusion of the Chikhli site; which did not 
belong to: the mortgagor but to Ambadas, 


529. | 
^ inthe mortgage-deed was to allow registra- 
tion to take Ses at Chikhli, — 

It is contended that even if this is so, 
there is rothing to show that the plaintiff 
was aware of this fact or that he knew 
that the site was Ambadas’, or to show 
that as far as he was concerned there was 
any fraud. Now, fraud is difficult to prove 
by means of ĉirect evidence. It ean usually 
only be established by the circumstances 
surrounding the case. The siteis about 100 
yards.from the plaintiffs house. Any real 
enquiry would have shown him that the site 
did not belong to Tulsabai, The site was 
of little value and more than sufficient im- 
moveable property had been mortgaged to 
satisfy the plaintiff's claim. In these 
circumstances isit likely that-a site said 


to be worth Rs. 75 would have been included 


in the document, except for the purpose of 
giving the Ohikhli Registrar Jurisdiction ? 
Tt seems to me inconceivable that the 
plaintiff was not a party to the insertion of 
this site in the mortgage-deed. Everything 
points to his being a party in the fraud 
on the Registrar. This being so, that 
registration is invalid. ; 
“Now, the mortgage was executed on 
8th October, 1914, and the covenant was that 
e-payment was to be made in November, 
1915. There is no proof ofany acknowledg- 
ment between 1915 and 1918 to extend 
limitation, The suit was filed on 2nd 
May, 1924, 1. e, more than 6 years after 
the agreed ‘date of re-payment, No per- 
sonal decree can, therefore, be passed in 
the suit. The reeult is that the whole 
guit must stand dismissed. I set aside the 
decree of the lower Court and dismiss the 
plaintiffs suit with costs, The plaintiff 
will pay the appellant's costs, uM 

The eross-objections also stand dismissed. 
"The plaintiff will bear the costs of the cross- 


objectione, 


A, N. A. Suit dismissed. 


dp ^ uus iu 


PUR JUDICIAL COMMIS- 
dp SIONER'S COURT. 
Sxconp CIVIL APPEAL No. 204 or 1926. 
August 24,1927. - 

Present: —Mr. Hallifax, A. J. O 
DHARMU AND oTEERS—DEFENDANT3 
—APPELLANTS 

versus 
DALSINGH—PtaintiFF — RESPONDENT. 
Limitation Act.(IX of 1908), s. £8, applicability of, 


RUSHIT 9$, RUSEHI, 


- 107-1, 0, 1828-. 


to tenancy rights in Central Provinces —C. P. Tenancy 
Act (I of 1920), s. 104 (4).. 

Section 28 of the Limitation Act is not inapplicable 
to theright in a tenancy in the Central -Provinces, 

Banau v. Ranjitsingh (1), not followed. 

Mr. J. Sen, for the Appellants, 

JUDGMENT.—Mr. J. Sen has been 
heard for the appellants. Their contention 
is that 8.28, Limitation Act, does not apply 
to the right in a tenancy, although s. 104 
(4), Tenancy Aot, 1920, says in so many 
words thatit does. That is at first sight 
preposterous, but in support of it Ihave 
been referred to the reasons stated by one 
of the Judges of this Court in:Banau v. 
Ranjitsingh (1). The basis of the Whole of 
the reasoning whichis given at considerable 
length appears to be in the statement that 
“the Legislature have deliberately abstained 
from extending the provisions .of s. 28, 
Limitation Act, to the tenancy lands in the 
Central Provinces.” ` g 

The statement seems to have been made 
without reference to s. 104 (4), Tenancy 
Act, 1920, of which there appears to be no. 
mention in the judgment. The appeal is 
dismissed without notice to the respondent. 
Appeal dismissed. 


A.N. A 4 
(1) 89 Ind. Cas. 752; A, I. R. 1926 Nag, 99. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Snoonp Civi, ApPRAL No. 630 or 1996, 
October 28, 1997 
. Present :—Mr. Kinkhede, A. J. O, ` 
RUSHI AND OTHERS—DRFENDANT3— 
APPELLANTS 
versus 


RUSHI—P.aintirF— RESPONDENT. 

Customary right and customary easement, distine- 
tion between—Customary right, proof of—Continued 
use for 20 years—Presumption of acquisition by grant 
—Sufficiency of user, whether question of law—Civil 
Procedure Code (Act V of 1908), s. 100— Custom 
resulting in loss of right of enjoyment of property, 
validity of— License to excavate earth for making pots, 
whether irrevocable. — 

There isa distinction between a customary right 
and a customary easement; for the acquisition of 
the former no particular period of enjoyment need be 
proved. [p.523,c01. 1] ^ «= . fes BA 

In order to establish a customary right to do on: 
the land of another acts, which, in the absence of", 
any custom, would be acts of trespass, the enjoyment 
must have besen so acquiesced Xin, by the owner, ag ` 
to give rige .to the inference, that originally by 
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Agreemont or otherwise, the usage had become a 
Oustomary Law of the place in respect of the pers 
sons and things which it concerned. [p. 523, col. 2.] 
Whether from the proved or continued user over 20 
years, such an acquiescence en the part of the owner, 
as would give rise to a presumed grant, could be 
inferred is a question of law on which a second 
appeal would lie. [ibid.] 
.'A user for a period of 20 years is sufficiently long 
to enable the Court, in the absence of a protest from 


the person concerned, to draw the legal inference that - 


the exercise of the right must have had a lawful 
origin ina grant. ([ib:d.] 

A custom ‘may be good even though ita exercise 
may have the effect of depriving the owner of the 
soil, of the whole use and enjoyment of his pro- 
perty. [p. 524, col. 1. 

Mohidin. Shivlingappa (2), followed. 

Bikoo Mahton v. Narayan Sahu (1), referred to. 

The right to excavate the earth and carry it away 
for the purpose of making pots is a license coupled 
with a grant and is in the nature of a benefit to 
arise out of land or an interest inland, and as such 
is irrevocable at the option of the owner of the land, 
Lp. 524, cols. 1 & 2,] 


Appeal against the decree of the Dis- 
trict’ Judge, Bhandara, dated the 30th 
August, 1926, in Civil Appeal No. 16 of 
-1926, reversing that of the Subordinate 
Judge, Second Olass, Sakoli, dated the 
- 20th January, 1926. l 

Mr. D. T. Mangalmurti, for the Appel- 
lants. | 

Mr. M. R. Indurkar, for the Raspon lent. 

JUDGMENT.—A portion measuring 
‘75 acres of the plaintiff's absoluteoccupancy 
holding has been recorded, at the recent 
Settlement of the village in which it is 
situated, as gair mumkinland, because the 
defendants, who form the community of 
Kumbhars of the village, make use of the 
earth of that portion for making pots. 
The: lower Appellate Court has decreed the 
. plaintiff's claim on the ground that-the 


customary right to appropriate the earth. 


of the said portion is not proved to be. 
reasonable even though the length ofthe 
period of the. enjoyment as found by that 
Court is 20 years. The learned, District 
Judge is right in holding that the right 
claimed by the defendants is not inthe 
nature of an easement acquired by eustom. 
The defendants-appellants accept this find- 
ing as correct, but contend that on the 
very findings arrived at by the Court, it 
should have been held that from the 
length of continued user for 20 years a 
lawful grant of the right-could be pre- 
sumed in the circumstances of the case, 

. There is a distinction between a custom- 
ary right and a customary easement. 
For theacquisition of a customary, rig5t 


no. particular period of enjoyment need be : 


RUSHIU,n,sgPS voc 
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proved, Whatthe defendants pleaded was - 
a local custom which entitled them to 
commit on plaintiff's land aets which, if there 
had been no such custom, would be acta 
of trespass, In order to establish a custom- 
ary right to do such acts on the pro- 
perty of another, the enjoyment must 
have been so acquiesced in by the owner 
as would give rise to the inference that 
originally by agreement or otherwise, the 
usage. (of whieh- the repeated and open 
enjoyment is only a proof; had become a 
Oustomary Law of the place in respect of 
the personsand things which it concerned. 
Whether, from the proved or continued 
user for 20 years, such an acquiescence 
on the part of the owner, as would give 
rise to a presumed grant, could beinferred 
would bea question of law. on which it ig 
open to this Court to entertain a second ap- 
peal. I think that the period of 20 years 
is sufficiently long to enable this Court to 
draw the legal inference that the exercise 
of the right to appropriate and carry away 
the earth formaking pots must have had 
a lawful origin ina grant; otherwise, the 
owner would not have kept quiet over it ; 
surely he would have protested against 
such user; In a case decided by the 
Patna High Court in Bikoo Mahton v. 
Narayan Sahu (1) the right of the inhabi-. 
tanis ofa village to take earth from a piece 
of waste land to repair their houses after 
inundations was affirmed as being not’ 
unreasonable. In Mohidin v. Shivlingappa 
(2) where the plaintiff sued for an in-. 
junction to restrain the defendants from 
exercising the customary right, which they, 
as members of a certain. section. of the 
Mubammadan community, had been for 
many years in the habit of exercising, by 
burying their dead near the Darga in 
plaintiff's land, it was held that such a 
right was recognized asa local custom, 
especially as it was confined to a limited 
class of persons and a limited area of 
land. The following observations occur- 


ring at page 67 1* of that report ‘sufficiently. 


meet the learned District Judge's objec- 
tion against the custom pleaded in the 
present case- being regarded as reason- 
ble :— : | 
: “Next we have to consider the second 
objection and say whether this custom of 

(1) 72 Ind. Cas. 431; A. T. R. 1924 Pat. 303. | 
(2) 23 B. 666; 1 Bom. L. R. 170; 12 Ind. Dec. (N.B) 


415. : BAE E 
“*Page of 23 B.— [Ed.] ~, 


-— wra = ~ - b ^ = 


Bak 


‘burial .can- be, disallowed as-unreasonable. 


E We hesitate to arrive at such.a conclusion, 
„Amongst all -races that. bury their dead, 


“= 
owe 


this right ofburialin a particular locality 
js one that is. most. dearly prized,- and 
although.  ihe..plaintiffs land. may. be 


. rendered. practically useless, if these tombs 


~ 


. sufficient ground for disallowing it. Ifa. 


. are multiplied, exceedingly, the. conting- 


ency seems too distant to justify: the-Courts 


- in, summarily putting-.an end.to the right. 


Tn Hall v.. Nottingham.(3) the possibility. 
that the custom there set -up might have. 
the effect of taking. away from the owner. 


of the free-hold the whole use and enjoy- 
ment of his property, was not thought a 


custom which , allows . all. lawful games to 
be played on another person's land.at all 
‘times ofthe year isnot an unreasonable 


- custom, “it. seems impossible to hold that 


. fhe. limited custom established by the de- - 
fendants.is bad. The criterion of. ‘reagson- - 

--ableness’ by which the caseof Lutchmeeput. 

. Singh v. Sadaulla Nashyo (4) was decided, - 5 


may have been à good one as regards the 


. alleged right of an indefinite number of 


‘persons to fish in the Bhils of a private 
owner; but it cannot be extended as a 
matter of law to all customs; for, as 
shown. in Hall v.-Nottingham (3), a 


soil of the whole use and enjoyment of his 


property. Hére the defendants are entitled . 


toclaim fora limited class the rightof 


. burial in one corner of à field near a Darga. 


. reasonable for. the reasons given above 


The mere possibility that after many years 
.t£he. .number..of tombs may have increased 
so much as to deprive.the owner of the. 
use of his field; or of a large’ portion of it, 
seems too remiote to enable us to describe 
as unreasonable the custom in dispute.” 


| | L entirely concur in these observations 


and say thatthe custom pleaded is not un- 
by 


. the Bombay High Court and :that it is a 


.valid custom which must. be upheld in the. 


- interest of the whole village community. 


' It-is also argued, and I think rightly, - 


. that the user which is proved in this case ig 


not in the nature of a mere license. butis a 
license coupled with ‘a graüt. The right 
to excavate the earth and to carry it away 
for the purpose of making pots would, in 


(3) (1876) T Ex D.1; 45 L. J. Ex. 50; 33 L. T. 697. 
4 W. R. 58: 697; 


á . 99. | l 
(4) 9 O. 698; 12 O. L. R. 382; 5 Shome L, R. “97; 4 - 


Ind. Dec. (N. 8) 1115, - 


RAMPSATAP KĦANDEWAL UV..GOYIND BARI, 


JG, R. D, 


C7 _ RAMPRATAP KHANDEWAL—- 


] S ze p t custom . 
. may be good. though lts exércise may have ~- 
.. the effect of depriving the owner of the.- 
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my opinion, be in the nature of a benefit to 
arise out of land -or amount to an interest 
in land, and as such it would make the 
license irrevocable at the option of the owner 
of the land. EA - 2 ; 
- For these reasons I reverse the decree of 


the lower Appellate Court and restore that 
of ‘the first Court and dismiss the suit 


-with costs to be paid by the plaintiff in 


all three Courts. ps 
|... Appeal, allowed, 


NAGPUR JUDICIAL COMMIS- 
. ..SIONER'S COURT. | - 
< O1vin Revision No, 184-B 1929. - 

l September 21; 1927. - 
Present;—Mr. Hallifax, A. J. C. 


` 


APPLICANT. 

bun ee en, ae VENUS x1. c n mor 

GOVIND BARI—NoN-APPLIOANT.. 
Contract Act (IX of 1872), s. 78—Contract for sale 
of gooda—Paiment of "advarice—Breach by buyer— 
uyer's right to refund of advance less damages caused 

to seller. _-- - : «> zu. dod uo x 
The plaintiff sued the' defendant. for recovery of 
Rs. 100 paid by him to the latter on a contract to . 
‘sell cotton. It was found that the plaintiff aud not the 
defendant broke the contract, and that.the- defendant 
was put to a lossof Rs. 40, The plaintiff's suit was, 
however, dismissed: . i i 


a ME the plaintiff was entitled to a decree for 


8g. 60, | ; 
~Lachmt Narayan v- Damodardas (1), followed.- 
- Application -for- revision of ‘an order of 
the Judge, Small Cause Court, Ellichpur, 
dated the 10th August, 1926, in-Small Cause 
Suit No. 333 of 1926. | - . 
Mr. P. C. Dutt, for the Applicant. ._ z 
: Mr. G. V. Deshmukh, for the Non-Appli- 
cant. . : S T i 
 ORDER.—WMr. P. O.. Dutt has “been 
heard for the plaintif, who applies. for re- 


‘Vision, and, Mr. G. V. Deshmukh: for the 


defendant, The plaintiff -alleged that he 
paid Rs. 100 to the defendant. on a con- 
tract to -sell him cotton which the defend- 
ant broke and thereby caused him a loss 
of Rs. 100. It was held and is: now ad- 
mitted, th:t the plaintiff broke thé con- 
tract, thereby causing the defendant a 
loss of Rs. 40 and the plaintiff's suit was 
dismissed. But that dismissal gives. the 
defendant not Rs. 49 but Rs. 140° as 
damages. The matter is simple and obyi- 
ous enough and':further was explained 
fully in Lachmi Narayan v. Damodardas 
(1) but is still-almost always left out-of 
_(1) 81 |Ind. Cas. 282; 20 N. L. R. 192; A. I. R.1925 
Nag. 109, - - Eo RT - l 
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sight. The decree should have been for 
the payment to the plaintiff of Re. 60° 


with such order as to the payment ` “oÈ 
costs as was appropriate: As it 'happéné ` 


an order that each party shall pay its 


own costs in the lower ‘Court comes’.to 


much .the same thing, and às the plaints- 


iff did not raise the question of the earn- 
est-money. in his petition for revision: and - 
the defendant admitted . his. liability . to ~ 
re-pay itas soon as he’ understood’ the 
matter, which.was not .at once, it seems 
fair that each party should pay: its own 
costs in this Court also. The, decree of: 


the lower Court. will accordingly be set 


aside and in its place a decree will issue’: 
ordering the defendant to pay sixty. rupees ` 
to the plaintif, and further ordering. that 
each of them shall pay. his. own. “costs: in. 
both Courts. | 
Gk Die sees, 


- 
4 


d r 
1 i . 


NAGPUR JU pICIAL COMMIS: 
: | SIONER'S COUR" FM 
First Orvit-Appnan NO. 45:B OF 1927. 
" December 13,1927,. ° * 
Present: —Mr. Prideaux, A. J. O; and; 
Mr. Kinkhede, A: J: G. 


NÀRAIN DAS BHAGWANDAS & 2 E 


—PLAINTIRR— ÁPPHLLANT ` 
"Jersus ~~" ^ 
KALYANS I MAWAJI & Oo. — DEPENDANT: 
- —RESFONDENT. 
. Civit Procedure Code (Act - V'of- :1908), 0. XXIII, 
T. 8, Sc 


Adjustment of suit—Declaratory. suit—Award embody- `` 


ing executable órders—Decree ` ^n terms of such award; 
'J 


legality of. 

Where a reference to- arbitration is made during 
the pendency ofa-suit without the intervention of 
the Court the award made:by the arbitrators- ean: 
be, given effect to as if it was an, adjustment, by 


common consent, of the matter in dispute in the, 
Paragraph 20 of Sch. II of the Civil 


pending suit. 
Procedure Code cannot override the general power 
given to parties under O. XXIII, r. 3, Civil Procedure 
Code, to adjust their dispute by a lawful compromise 
at any time after the institution of the suit. [p. 526, 
col.. 


Ina suit for a mere declaration it is open to the. 


parties by adjustment or compromise to go beyond 
the scope of the suit and the Court is competent to 
pass a decree in terms ofthe award even though it 
Fequires one of the parties to pay a sum of money to 


NARAIN DAS BHAGWANDAS & Qo. « V. KALYANJI MAWAJI <. Ooi. 
the other and to embody , such a-direction, in the 


Decree ael aside; `` A 


-. were-. made, - | 
eae and ‘even. ,partly. given - effect- fo. before. - 


h: II, ‘para. 20—Arbitration: without. “interven- : 
tion of Court during pendency of suit—Award—.. 


T 


: operative portion of thé decree. (p. 526, col. 2.] 

Mehdi -Ali Khan :v. -Ghanshiam Singh (2) and 
. Hemanta Kumari Debi:v. ' Midnapore Zemindari Co. 
(3) referréd to. 


Appeal. against .: a p of the Second 


Additional D District J udge, Akola, dated the 
n August, 1927, in Civil Suit No. 12 of 

Mr. A. y; Khare, for the ‘Appellant: 

. Mr. M. B. Niyogi, for the Respondent. ^ ,- 
- d UDGMENT.—The. present appellant. 
‘instituted Suit, No. 12 of 1927 in ‘the Court 
of the- Second Additional District-Judge, 
_Akola,. against. the present respondent for 
a declaration that the. accounts between 
them were settled, and- that his liability 
thereunder. did not extend beyond acertain 
amount, During the pendency of the: suit, 
the parties thought-fit to refer--the matters 
in dispute between them to the arbitration 
~ of. private. arbitrator. - 


.tion--of. the .Court. : The reference-and the 
“arbitration. proceedings and even the award 
completed-. and. -declared 


tho,- date . fized. for.: the." hearing of - the. 


- -Buit which: : was-16th August 1927, The. ~ 


Di roia 


“be filed and: a deeree in -terms :thereof. be, 
passed. in: his. favour.. The .Court .tock 
` down statements. and heard the parties and. 


decree in terms thereof. - 
This appeal is against: the . decree. £0, 
=. passed in terms of the award on the basis.. 


- This they did with- . 
.- out the knowledge and consent-or interven- : 


P ^ made. to. ze Court, prayed. thàt the same. E 


e recording the terms of the award passed. & 


ofthe defendant's application. : The refer-... 


ence-to the arbitrator-not having been made 
through the intervention of the Court, it.ig 


contended that the Court was not competent : 


to pass any decree on the. basis of the award.. 
The only. provision under -which it could. 
have been.filed and.made the rule of. 
the - Court. was, we think, .para..20 of. 
Seb.-II, Civil Procedure Code.. 

cation made "by the defendant-respondent ,.- 


on 16th-August, 1927, could have been treat- .. 


ed as one so made, but the- Court failed to. 
notice the particular provisions under which. 
it could be entertained and to register it ag 
a suit. However, this omission doces not. 
invalidate the decree as we au presently. 
show, | 


The 'appli-.. 


s 
~ 
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`~ As pointed out by this Court in Namdar- 

khan v. Nanhoo (1), if in a pending suit the 
parties go to a private arbitrator without 
the consent of the Uourt, the award cannot 
be enforced as an award, but there is noth- 
ing to prevent the Court from giving effect 
to the award, as if it was an adjustment 
by common consent. We are of opinion 
that the power given by para. 20 of 
Sch. IT, Civil Procedure Code, cannot over- 
tide the general power given to parties 
under O. XXIII, r. 3, Civil Procedure Code, 
to adjust their disputes by a lawful com- 
promise at any time after the institution of 
the suit. 

It is, however, contended before us that 
the terms of the adjustment or compromise 
go beyond the scope of the suit which mere- 
ly seeks a declaration and, therefore, it 
could not have bsen proper for the. Court 
below to passa decree incorporating the 
direction of the award to the plaintiff to 
pey a definite sum of Rs, 9,000 to defendant, 
in the absence of a suit by the defendant 
to enforce the award. We donot think this 
contention can prevail in view of ,the prin- 
ciple held applicable to such cases by their 
Lordships ofthe Privy Gouncil in Mehdi 
Alt Khan v. Ghanshiam Singh (2). There, 
83 also here, the suit was one fora declara- 
tion, and, the defendant, who was the appel- 
lant before their. Lordships of the Privy 


' Oouncil, was anxious, like the plaintifi- 


appellant in thia appeal, to get out of the 
adjustment which was brought about during 
the pendenoy of the suit by the good offices 
of some third person who presumably filled 
the charaeter of private arbitrators, like 
Sheoji Jewandas of this case, to whom the 
parties to the litigation referred their differ- 
ences for arbitration. 

We may also note here that, the terms 
of the award of the arbitrator, or of the 
adjustment arrived at, by agreement bet- 
ween the parties acting for themselves, or, 
settled for them by a third party chosen by 


them, “are such as to be susceptible in - 


every detail to an effective order in the 


nature of specific performance against any - 


party to the compromise who seeks to 
escape from his obligations thereunder" 


` as remarked by their” Lordships of the 


Privy Council It was, therefore, fully 


' - (1) 95 Ind. Css, 89; 23 N. L. R.100; A. I. R, 1920 - 


Nag.405 
I 


(9 104 Ind. Cag. 375; 53 M. L. J. 345 at p. 380; A, - 


R1927 Pat. P. O. 204; 46 O. L. J. 208; 40. W. N, 
837; (1927) M. W. N. 123: 29 Bom, L, R, 1376; 39 M, 


fa 1,300; dà Q, W.N, 94 (B, Q). 
crt i 


Sw à 
ran: t 
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competent to the lower Court not only tö 
record the entire compromise but also to 
pass a decree in accordance therewith. It. 
is pertinent to note that the appellant has 
actually given effect to the award by mak-- 
ing the immediate part payment of Rs. 3,700 
aud odd to the respondent which the award 
directed him to make and thus, s9 accepted 
its binding character, as to be precluded 
from seeking “to escape from his obligations 
thereunder.” ; 

It is however, argued before us that the 
adjustment of the subjéct-matter of the pre- 
gent suit would not necessarily embrace an` 


operative direction to pay a sum of Rs. 9,000 


to the defendant, as, to pass a decree in- 


eorporating such an operative direction. 


would be to travel beyond the scope of the. 
suit; because, if the strict letter of O. X XIII, 
r. 3, Oivil Procedure Code, were followed, 
the operative part of the decree must be 
properly confined to the actual subject- 
matter of the existing litigation. The 
argument practically comes to this that, 
the direction to pay to defendant the . 
amount in which the plaintiff is found in- 

debted to him, though embodied. in the 
decree, must be excluded only from the 
operative part of the decree, as the subject- : 
matter of the suit as: laid can admit of only 
a declaration as to the extent of such in- 
debtedness being given. No doubt there 
is the authority of Hemanta Kumari Debt 
v. Midnapore Zemindari Co. (3) to support 
this contention, but we think that the latest 
pronouncement of their Lordships of the 
Privy Council in Mehdi Ali Khan v. Ghan- 
shiam Singh (2) is a more direct authority; : 


applicable even to declaratory. suits, which 


justifies the inclusion of such direction even  . 
in the operatire part of the decree, than. 
the former one. S 

The appeal fails and is dismissed with ` 
costa. ME 

G. R: D. Appeal dismissed, 

(8) 53 Ind. Cas. 534; 47 0.485 at p. 495; 37 M Èw 
J.525; 17 A. L. J. 1117; 24 O. W. N, 177;-(1920 
M, W. N. 66; 27 M. L. T. 42; 11 L.- W. 301; 46 Y 
A, 240; 22 Bom, L, R, 488; 31 O. L. J. 298 (P. C.). 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND Orvit APPEAL No. 58 or 1926. 
_ November 4; 1927. 
Present; —Mr. Findlay, J. C. 
RAOJI—DxFENDANT—APPELLANT 
E Versus l 
Musammat GANGABAI—PLAINTIFF— 
RESPONDENT. ME 

C. P. Land Revenue Act (II of 1917), s. 187 (2)— 
Lambardar—Invalid appointment—Power to file suit 
till appointment is cancelled —Co-sharers—Partition, 
proof of —Question of fact. : 

A person appointed as a lambardar must be pre- 
sumed to have all the ordinary powers of a lambar- 
dar under s. 188 of the O, P. Land Revenue Act and is, 
therefore, entitled to sue forthe recovery ofthe rents 
of the village until the appointment is cancelled. The 
mere fact that the appointment of a lambardar may 
be found to be invalid when questioned in the Civil 
or Revenue Court by the real proprietor of the village 
will not disentitle the appointed lambardar from 
_ carrying on his duties as such. [p. 527, cols. 1 & 2.] 

The proof of whether there has been a partition or 
not between co-owners ina village isa very different 
matter from the question of whether there has or has 
not been a disruption of a joint family, [p. 527, col. 


Appeal against the decree of the District 
Judge, Bhandara, dated the 2nd November, 
1925, in Civil Appeal No. 56 of 1925. 

Mr. R. N. Padhay, for the Appellant. 

Mr. P. A. Pandit, for the Respondent. 

JUDGMENT.—The plaintiff-respond- 
ent’s suit was dismissed in the first-Court 
as the result of a perfunctory and careless 


judgment, in which neither the oral nor 


the documentary evidence was considered 
in a careful or accurate manner, The 
plaintiff, Musammat Girjabai, appealed to 
the Court of the District Judge who decreed 
the plaintiff's claim in a reversing judg- 
ment in which the facts of the case are 
very fully stated. 


There are, in reality, only two questions. 


involved in the present second appeal 
and, on neither of these, has the appeal 
any chance of success. The first point 
urged is that the plaintiff, although ‘techni- 
cally appointed lambardar of patti No. 1 
is not, in reality, such, inasmuch as the 


two widows of Piraji are, in reality, the 


owners oftheir deceased husband's’ share, 
and the present plaintiff is not, in reality, 
&n owner butis, 8t the best, & mere re- 


versioner. It is perfectly true that, under 
(2) ‘of the C, P. Land. 


g. 187, subs. 
Revenue Act, 1917, a proprietor must 
be appointed lambardar and it may be that 
the appointment of the present plaintift- 
respondent as lambardar wil be found to 
be invalid when questioned in duecourge 


t 


, ry 1 
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.from one point of view; 
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of law in the Civil or the Revenue Court, 
as the case may be, by the real proprietor 
of the share, but it does not seem.to me 
that, as between the -present appellent 
and the plaintiff-respondent, this question 
arises at all, in view of the -admitted fact 
that, rightly or wrongly, Musammat Girja- 
bai has been appointed lambardar as well 
as of the proved and admitted fact that the 
plaintiff is at present in possession of 
Piraji’s share. Until the plaintiffs : ap- 
pu as lambardar is upset, she must 

e presumed to have all the ordinary 
powers of the lambardar under s. 188 of 
the Land Revenue Act and it follows ipso 
facto therefrom that she was entitled to 
sue in the present suit. Iam in full ‘agree- 
ment with the finding of the learned 
District Judge on this point and there is 
clearly no substance in the position taken 


‘up on behalf of the appellant in this con- 


nection: < f 

The second allegation offered on bahalf 
of the defendant-appellant is that the 
lower Appellate Court's finding.that the 
alleged partition has not been proved isa 
wrong one. This is a mere attempt to: 
induce this Court to interfere on second 
appeal with a perfectly legitimate finding 
of fact which has been arrived at by the 
lower Appellate Court.: The . preof of 
whether there has been a partition or not 
as between co-owners in a village. is..& 
very different matter from the question 
of whether there has or has not been a 


disruption ofa joint Hindu family : .cf. Bed 


Prasad v, Nakchhed Prasad (1), but, even 


- if it were open to this Court to interfere 


with the finding of fact in question, I 
can see no sufficient reason for doing £o. 
I have been asked to lay special weight 
on the entries in the khasras_(Exs, D-8 


-and D-9) which are, in. reality, the only 


piece of evidence which would go to show 
thatthe fields in Buit were expressly held 
by Ganpati. The khasras are, no doubt, 
prepared on the spot by the Patwari and, 
they might, 
therefore, be looked on as a most valuable 
piece of evidence, but, from another point 
of view, it would þe- equally: possible to 
premise that they in this connection form. 
& species of record which ' interested 
parties might induce Paiwaris to make 
erroneous or incorrect entries in. The 
fact remains, however, that the jamabandie 


(1) 78 Ind, Cas, 884; 21 Ñ. L, R, 12 A, L R, 1924 
Nag. 410, ` dE. ~ 2 
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for the same year contained divergent en- Second. .appeal against. a decree. of. the | 
tries which are not . reconcilable : with the. Additional District Judge,- BetuaL in Oivil ^ 
entries in’ D-8 and:D-9. What the village -Appeal No, 22-of £ 1926; dàted'tlie- 29th. Sop- 
papers’ évidence as,a whole does suggest tember, 1920, “5° 
is that Raoji began to cultivate certain: Mr. P. C. Dutta, ‘for this ‘Kppellant.. : 
areas -of banjar land and from time totime ` Mr. K. M; ‘Dharmadhikari, for’ the: Re- 
obtained leasestherefor from Ganpati : and spondent..: 
paid him rent, but. these. facts "are. an `. JUDGMENT.—Théreis a.clear find- 
wholly insufficient. ‘basis on which ‘tohold * “ing in the judgments of-both* the. Cotirta’ 
that the partition has been established. “below that in.or abouti the: year 1902 the. 
Even if we. assume that Dhondba is DOW plaintiff. Honia: was givén, some - part. of. 
manager on behalf of Ganpati, the omission- the family. property. as his share of it and 
to examine the latter on ‘behalf of” the ^ he left the family home, This finding is 
present appellant, is a significant one. ‘and ^ attacked only on the ground that- in "his: 
‘still further it is. almost. absurd to Suppose - plaint, filed on ‘the 6th, April, 1925, - his 
that the appellant càn have known or bad: age is stated tobe thirty so that in 1902; 
reason to believe .that lists. of partition: he could not have:been- more than Eeven,. 
were . available -which he could have: which would-make the finding mata ah 
arranged to produce in evidence, ILfurther'. - But the. same’ ` plaint states Ohindhia's: 
concur with. the remarks of thé lower^ age “to be’ thirty- five and Chindhia i is ad- 
Appellate. Court in para. 3 of its. , judg- | _inittedly younger than Honia, and is the 
ment as regards the oral evidence on’ the gon of a: woman whom ‘her father did not: 
question of partition.. Very obviouely, there” marry till after the death of “Honia’s: 
was -ineufficient material ` on record ‘on™ “mether; . The “contention is worse than : 
which the District Judge. could, with: any _ : idle, being based on nothing but an ad- 
certainty of fairness, have held. that the: “ mittedly : -incorrect: ‘statement. made by. : the: 
partition had;been proved. ` plaintiff himself; The. finding i is-also ins. - 
There is no reason to interfere and He -evitable on'the eviderice: and it. 'does - not. -. 
appeal is,.theréford, .dismissed., The '&D* ‘appear even that. Honia was -treated une: 
pellant must.bear the. respondent's” costs, : fairly as--what-was^left “with ‘his father. 
Costs in- -the ‘lower Courts . . a8 bates “and “step: brother “was: ‘burdened with debt: 


ordered.. ise % „from which he was relieved: 
G, B. D, "ON EM a Appeal dismissed, > d . The clàim-is still fora half òf the:estató, ^ 
Ba on dy iE QNS ier vin the face of the obviously correct : déeis-- 


—— v uU Wi U Bioñ that? Ohiridhia's mother is ‘entitled : to. 
Cu... An equal share with eaóh'of het sona, which -' 
| "e A" s ^ "5..4s -also stated to be' the. correct view of: 
oA. ME (0048 ss. oss 7 the: Mawin the-judgment.of.this Court’ in^. 
LM aia eG pone EL „Padman Singh v. Subransi-(1), > If- he "were v: 
"entitled to any Bhare at: all-Honia could: . 
NAGPUR JUDICIAL. COMMIS- . - get only one-third. There has been cons ^ 


SIONER'S COURT. _ “siderable “diséussion: and argument on the’ 
‘Broonp Oivin APPEAL No. 30 or 1927, < . question of Honia's liability to contribute’, 
October 21,1927. . . “to debts: already. paid or still due. Neither < 
Present :—Mr. Hallifax, AJ 0 u^ .. question arose in the case; Paymerits mada; - 
'HONIA MALI—PLAINTIFE—APPELLANT - . redüce- ihe divisible assets. by so much... ` 
versus . . and debts . due- before - “partition. - "remain - 
 GHINDHIA AND ANOTRER-—DEFERDANTS q^ jointly due.after it, - ` 
.—RESPONDENTS. “|. The appeal will be: dismissed and the 


Hindi. Laow—Partition between step ‘brothers => i "appellant Honia will be: ordered to pay. the : 


Mods D entitled to share—Effect of partition , whole of the costa of both parties in all-- 


In a partition between two step-brothera, ‘the. three Oourts, ‘The Pleader' 8 fee in, this. 
mother rem of them is Sid fi be pr my Court will be thirty rupees. - 
to that of her son, i.e. to one-third o e proper Y. TE EE S4 . 
liable to, be partitioned. ay : MAT yu .F. E a ue ` Appeal dhemissed, di 
Padman Singh v. Subransi (1), followe ` 
. Payments made towards debts reduce thé divisible? T E tid, Gas, tor i x L B. 38. A: is R kh < 
Assets by so much and -debts- due before partition: ag. 291 ; " 
pemain: jointly due after it LEE M: FOU. dd 
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| PATNA HIGH COURT. 
CRIMINAL Revision No. 722 or 1927. 
November 25, 1927. 
Present:—J ustice Sir J wala Prasad, Kr, 
and Mr. Justice Ross. > 
P. K. SEN —AcousED—P&TITIONER 
versus . 
- EMPEROR—Orrosite Party. 


‘Criminal trial—Prosecution' coming to Court with 
incomplete case—Re-trial, legality of. 


‘The prosecution is not entitled to ask fora re-trial 


where if comes to Court: with -an incomplete case 
which so far as it goes confirms the defence of the 
accused. 


Oriminal revision from an order of the 
Sessions Judge, 
August, 1927. 

Messrs, P. K. Sen and D. N. Das, for the 
Petitioner. 


'The Assistant Government Advocate, for, 


the Orown. 


JUDGMENT. 
“Ross, J.—The petitioner was convicted 
by the Magistrate of Patna City on a 


charge undere. 406 of the Indian Penal 


Code. Heappealed to the learned Sessions 
Judge who set aside the conviction, but 
ordered a re-trial, and the present appli- 
ao is directed against that order of re- 
tria 

The charge was in respect of a cheque for 
Re. 200 issued by one Masud Ahmad in 
favour ofa firm Bhanamal-Gulzarimal in 


January, 1927. It appears that the petitioner ` 


had entered into a contract with Masud 
Ahmad to build an overbridge for a con- 
sideration of Rs. 600, and in-connection with 
that contract this cheque was issued to him, 
The case for the prosecution is that he was 


to supply iron girders for the overbridge: 
from Bhanamal-Gulzarimal and did not. 


Bupply them. 


` According to the evidence of the Munshi 
of Masud Ahmad the amount of the cheque : 


given to the accused was part of the sum 
of Rs. 600: That was the sum for which he 
entered into the contract. If that'is so, then 
the money was at the disposal of the peti- 
tioner to be used by him, at’ his discre- 
tion, in.the work that he had to do, within 
a reasonable time. 


as the cheque,. although- it wasa bearer 


- cheque, wasdrawn in favour of Bhanamaàl . ` 
Gulzarimal; ‘Masud Ahmad had ‘to ‘look to 


that firm ior the supply of his materials, 
. Me says in his evidence thatit was agreed 
between the.accused ànd- himself that he 


phould pay tha ‘price of- the i iron girders and 
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Patna, dated the oth: 


The other view is that 4 
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the tee irons to ‘Bhanamal-Gulzarimal ‘who 


would supply the materials. The supply 
of the materials, therefore, lay with Bhana- 


. Mal- Gulzàrimal as soon as they were paid. 


the- money. Now, it was. admitted by their 
manager in hi8 examination that the accused 


` paid Rs. 200 to them. It appears that they: 


would not take the cheque ‘itself, because 
there had been difficulty over ‘an earlier ` 

cheque-and consequently the--petitioner-had 
to cash the cheque and then pay them the 
money, The same witness: 'SRy8 that thé peti- 
tioner took delivery of certain goods from : 
the firm eitheriron or cement. He could not- 
Say. positively: which- without referring to 
his books. 

Masud Ahmad in his. evidence admitted: 
shat in January some sheet -iron was -de- 
livred at. his Kadam Kuan house but he. 
did not know where the Munshi purchased, 
it from. ` 

These two points of uncertainty.are the 
ground of the order of re-trial. ‘The pro~ 
secution had notice from the fact that the 
Gheque: had been issued in favourof this 
firm, that the firm's manager -would be an 
important witness and‘they ought to have 
made a thorough investigation of the-firm’s 


-books before the*trial began and -Masud 


Ahniad's books ought aleo'to have béen 
invéstigated. If they came into Court with 
an incomplete case which, so far as it went, 
confirmed the defence of the petitioner, 
then it-can hardly be said that they aré 
entitled to a re-trial. 

In the evidence as it stood there. were. 
good grounds for an acquittal, and this: 
does not seem to me, a proper case in which. 
an opportunity should be given to the pro- 
secution to fil up gaps in the evi- 
dence by 4 re-trial. 

I would,. therefore, allow this application, 
set aside the order of re-trial and direct 
that the petitioner bé releaséd from bail, 

Jwala Prasad, J.—I agree. ^. ` 
. B.K. P. a a kaa 

ANA. 


EE, 


“PATNA HIGH ‘COURT. Dos 
Coane Revision No, 645 of 1927, ` 
November 25, 1927; . 
. "Present :—-Mr. Justice Macpherson. 
TULSI MAHTO anp OERA M 
PETITIONERS |... » 
"versus . 
EMPEROR—OpposttE Bam 
Criminal trial—Burdew of proof—Duty of “prow ` 
geoution Criminal Procedure- Code (Act V af 1828), 


L 


C 


. with having cut jhalasi within that area. 


"indian Penal Code. The petitioners were 


? 


^ 580 
s. 439—Acquittal of persons not before High Court, 
legality of. = . 

An area of 1100 bighas of land. was attached and 
the petitioners along with certain boys were charged 
It was 


“BIGAN BrNGH v. EMPEROR, — 


established in evidence that priorto the date of the - 


occurrence the petitioners had obtained delivery of 
possession, of & portion of the attached area extend- 


`. ing to 345 bighas. The Courts below assumed that 
. unless the accused proved 


that they cut from 
within the area of the 345 bighas they must be held 
to havecommitted theft and convicted the accused. 
The boys were released after admonition under s. 562A 
of the Criminal Procedure Code: l ame 

' Held, (1) that the conviction was wrong inasmuch 
ds the burden of proving that the area from which 
the jhalasi wascut was not within the area of 345 
bighas in the possession of the petitioners was on 
the prosecution and the prosecution had failed to 


. discharge that burden; 


(2) that the High Court had jurisdiction, in the 


circumstances, to set aside the conviction of the boys ` 


also even though they were not before the High Court. 


Oriminalrevision from an order of the 
Sub-Divisional Magistrate, Muzaffarpur, 
dated the 23rd July, 1¥27, affirming that of 
the Sub-Deputy Magistrate; Hajipur, dated 
the 3ist May, 1927, 

Mr. Rai IN, Sahay, for the Peti- 
tioners, ` -> X 

The Government 

Opposite Party. : 


JUDGMENT.—This Rule has been 
issued to consider the propriety of the con- 
viction and sentence on these eight peti- 
tioners who with nine others were convict- 
ed by the Sub-Deputy Magistrate of Haji- 

ur of offences under ss, 379 and 143 of the 


Advocate, for the 


sentenced to fine under s. «379, no separate 


. pentence was passed under s. 143. The 


other nine accused being boys were releas- 


Oode of Oriminal Procedure, The finding 
of the trial Court was that the prosecution 
witnesses had established that “the seven- 
teen accused cut khatha (jhalasi) from withe 
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ed that unless the petitioners proved that >- 
they cut from within the area of 345 bighas: 
they must be considered to have committed 
theft. But it is for. the prosecution to 
establish all ‘the ingredients of the offence ` 
punishable under s.379, Neither party has 
shown where the 345 bighas lay. ‘The 


"Crown has not shown that the petitioners 


were not cutting within that area of which 

they had obtained delivery of possession. 

In the circumstances the prosecution has, — 
prima facie, failed to establish that the- 

petitioners were removing. the moveable ` 
property of other persons" dishonestly out: 
of the possession of the latter—it is quite 
possible that they were taking their own’ 
property without any dishonesty. The: 
learned Government Advocate contends 

that it was for the petitioners to prove 
that they had cut from within the area 

released to them. Forthe reasonsI have 

already given lam unableto accede to the 
contention, Asthe.assembly of which they 
were members is not shown.to have been 
unlawful, the conviction under 8, 143 also 
is unsound. Accordingly nov~offence has 
been established against these petitioners 
and the Rule must be made absolute. Their. 
conviction and sentences areset aside and. 
the fines, if paid, will berefunded. Thenine 
boys who wereconvicted along withthe peti- 
tioners are not before this Court but this 
Court has jurisdiction in the circumstances 


-to set aside their convictions and as on the 


‘ed after admonition under s. 562A of the ` 


jn1100 bighas of attached land in Raghopur . 


Diara near pillars Nos. 16 and 17 on the 


pretence thatit was their decreed land." 
The District. Magistrate dismissed the 
appeal of the petitioners. : HE 
There can be no doubt that an area of 
1100 bighas was attached and that the. peti- 
tioners and the boys with them eut jhalasi 
‘within that area. But it has also been 


established in the evidence that prior 


‘to the date of occurrence the petitioners - 
. obtained delivery of possession of a portion 


of the attached area extending to about 
$45 bighas, The Courts below have assum- 


foregoing findings no offence has been 
established against them, their conviction 
and the order: in respect of them under 
8.0024 areset aside, ` x 
B, K. P, Convictions set aside. — 
A.N. A, 


- 
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PATNA HIGH COURT. 
URIMINAL Revision No, 41l.or 1927, 
; February 10, 1927. E 

Present:—Mr. Justice Adami and 

l Mr. Justice Seroope. . 

. BIGAN SINGH-—Acc5820—PETITIONER 
Versus 
EMPEROR—Obpposits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 858, 
537—Failure to examine witnesses in accused's presence 
-—llegality—W.aiver, effect of. f 

Failure to examine’ the witnesses in the presence, 
of the accused vitiates a.trial except in cases men- 
tioned in s. 353 of the Oriminal Procedure Code, 
I$ is not a mere irregularity which can be cured 
under s. 537 of the Code or by waiver on the part of 
the ascused's Pleader, . [p, 921, col, 2.] ' 
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Criminalrevision against àn order ofthe 
Sassions Judge, Muzaffarpur, dated the 8th 
January, 1927, modifying that of the 
Sub-Divisional Magistrate, Sitamarhi, dated 
the 4th December, 1926.. 

Mr. H. L. Nandkeolyar (with him Mr. 
D. L. Nandkeolyar), for the Petitioner. ` 


Mr. C. M. Agarwala, Assistant Govern- ` 


ment Advocate, for the Crown. 
; JUDGMENT, yes 
Scroops, J.—The petitioner has been 
convicted under s. 211/108 of the Indian 
Penal Code for abetting one Ramawtar 
Singa in bringing a false case against 
Mataa Kabari of Madhkaul and was 
ssotenced to 18 months’ rigorous imprison- 
ment bythe Sub-Divisional Magistrate of 
Sitamarhi. His sentence was reduced on 
appeal to nine months by the Sessions 
Judge of Muzaffarpur, He has now filed a 
revisional petition in this Court and the 
first contention taken on his behalf by the 
learned Counsel arises in the following 
way. 4 
"Wo Separate complaints were lodged ia 
. this case against the petitioner and Ram- 
awtar Singh who has been tried and 


convicted under the substantive section. Ib. 


appoars that the latter's case was taken 
up first and on the 13th September, 1913, 
witnesses were examined in that case, 
The next date was the 23rd September 


and on that date we find tho following 


order— | 

“The case against Ramawtar should have 
proeseded jointly with “the case against 
Bigan. The evidence against the accused 
is exactly: the- same as that against 
Ramawtar. Bigan is present, The evidence 
against Ramawtar is read out in Hindi to 
the prosscution witnesses who admit that 
it is correct. Bigan has heard all the 
evidence. 
for Ramawtar raises no objection and files 
a petition for one cross-examination, Charge 
under 8. 211/109 framed against Bigan;" 

Thus thera was no compliance with the 


provisions of s. 353 of the Oriminal Pro-. 


esdure Oocde which requires that with 
certain exceptions which are notin question, 
the evidence should be taken in ths 


presence of the accused or, when his person- ` 


al attendance’ is dispensed with, in the 
presence of his Pleader. Admittedly there 
wis no order ofthe Court dispensing with 
his personal attendance for the purpose of 
this trial and in fact it appears that on the 


43th September when the examination-in; - 
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His Mukhtear who appears also- 


53i 


-chief of the prosecution  wiinesses in 


Ramawtar's case was taken he was nut 
present ab all in Oourt but was giving 
evidence in the Sessions Court. Then on the 
subsequent. day the evidence in Ramawtar’s 
case was read over to him as described 
above. The contention .then that the 
trial is bad on this account must sueneed. 
The -learned . Assistant : Govérnment 
Advocate urges that the irregularity is one 
that is.cured by s; 837 of the Oriminal 
Procedure Code as it does not fall within 
the irregularities described in s. 530; In my 
opinion the. irregularity ‘is-of the class 
referred to by their Lordships of the Privy 
Council ia Subrahmania Ayyar v. Kinga 
Emperor(l) where the view -éxpressed~ is. 
that the disobedience to airex press provision, 
as. to a mode of trial. is more than an 
irregularity. When the Code enacts. 
positively that evidence.should be taken in 
a certain way. ib cannot be said that a con~ 
travention of this express provision come& 
within the description of- error, omission or 
irregularity and Ido not think that. the 
waiver of any objection by his Mukhtear on 
this score improves the case for the prosecu- 
tion. Toaccept the view that such waiver 
can get over disregard , of. an express 
provision of the Oode would: open the door- 
to all kinds of irregularity and defects in. 
procedure. The trial must be held to be bad 
on this accouft and the application must 
succeed and the conviction and sentence of 
the petitioner must be set aside. E 
As regards the question of -re-trial thera 
is an absence of direct evidence connecting 
the petitioner with the filing of the criminal ` 
case, The petitioner's case throughout has 
been that he sent Áklu and not Nathuni to 
realise money from Ramawtar whereas 
Ramawtar's case is that Nathuni was sent, 
Had there been a conspiracy between them 


“as found by the lower Oourts,I think this 


evidence would have bsen identical on thia 
question. The circumstances, of course, are . 
gravely suspicious against the’ petitioner, 
but taking all the facts and circumstances 
into consideration and that the petitioner: 
has already served a certain amount of 
imprisonment, Ido not think that it is a fit 
case in which to direct a re-trial, "e xm 

Adami, J.—1 agree. 

A. N. A. L Rule made-absolute. 

(1) 25 M. 61; 5 O. W. N. 886; 11 M. Li, J, 233; 3 Bom, 
6 chia 28 L. A. 257; 8 Sar,.P, Q. J. 100; 2 Weir 271. 
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PATNA HIGH COURT. 
Orvir, Revision No. 296-oF 1927. 
l l November 24, 1927. l 
- Present:—Mr. Justice Kulwant Sahay. - 
.". RAMDAS SAHU AND OTHERS — 
LE  PETITIONESS 
E versus C WE. 
- gUDAGI LOHAR AND OTHER 
l —OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), Sch. II, 


_ para. 10—Award—Signature of all arbitrators, neces- 


gity of. 

, Àn award "which is not signed -by all the arbitrators 
is invalid and cannot be accepted by the Court. [p. 
532, col. 2.] | 4 : 

The writing of the award is not & mere ministerial 
Bc. [ibid.] 

Ramesh Chandra Dhar v. Karunamoyi Dutt (1) and 
Khudiram Mahto vChandi Charan Mahto (2), relied 
on., et i < 
, Ram Narain Eam v. Pati Ram Tewary (3), disting= 
‘dished: | 

Dandekar Y. Dandekárs (4), dissented from. 

- Civil revision from an- order of: the 
Officiating Subordinate Judge, Third Court, 
Patna, dated the 26th of April, 1927. 

. Messrs, Janak Kishore and Kedar Nath 
Varma, for the Petitioners. 

. Mr. B. C. Sinha, for the Opposite Party. 


. gJUDGMENT.—The petitioners in- 
stittited the suit out of which the present 


~ application arises for a declaration of their 


title in respect of one-third share of certain 
joint family properties which they alleged 
to have purchased undera deed of sale, 
dated the 9th of May, 1925, executed by the 


defendant No,:8 Bandhu Lohar and for’ 
paua The defence was that Bandhu 


ohar was nota memberof the family and 
had no right to execute the conveyance and 
that the plaintiffs acquired no title under 
the deed of sale. — m 

The matter in dispute between the parties 


“Was referred to the arbitration of five 


arbitrators, viz., l'apesar Singh, Wazir Alum, 


Bhiku Mian; Harprasad Singh and Alamat 


. Ali. On the 14th of February, 1927, an 
award was filed in Court which was dated 
the 10th of February, and was signed by 
three of the arbitrators, but was not signed 
by Alamat Ali, and it purported to be 


signed by Harprasad Singh by the pen of 
'l'apesar Singh. Objections were taken;to the 


award by the petitioners. One’ of the 


" objections was that the award was invalid 


inasmuch as it had not been signed by.all 


RAMDAS SAHU V, JUDAGI LOHAR. 


Nek 


the arbitrators. The other objections. were . 


‘that the reference -was bad inasmuch as ‘the 
guardian ad litem of one of the minor de- 
(endante had not signed the application for 
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reference and that the award was invalid on ` 
account of the misconduct of the arbitrators 
who had antedated the award and it was 
not made on the daté on whieh it purported 
to have been made. M 
The learned Subordinate Judge has found 
that the guardian ad litem did join in the 
reference although he did not sign the 
application for reference. He has also found 
that there was no misconduct on the part of 
the arbitrators and that the award filed was . 
the award unanimously made by all the 
arbitrators. As regards the question relat- 
ing to the validity of the-award'on account 
of the absence of the signatures of two of 
the arbitrators, the learned Subordinate 
Judge was of opinion that all the arbitrators 
agreed in making the award and had come 
to the decision- which was ultimately — 
embodied in the written document, but that 
Alamat Ali had to go away before the award: 
was written ss he had to attend his office, 
and as regards Harprasad Singh, 16 was 
found that jhis signature was made by 
Tapesar Singh at his request. Now para. 10 
of the Second Schedule to the Civil Procedure 
Code provides that where an award in a sult 
has been made, the persons who made it 
shall sign it and causeitto be filed in 
Court. There isa distinct statutory provi- 
sion that the award. must be signed by the 
persons who made it. The learned Sub- 
ordinate Judge was of opinion that the, 
writing out of the award was a ministerial 
act and, if all the arbitrators agreed in the 
décision of the points referred to them and 
the formal award was written out in the ab- 
sence of oneor other of the arbitrators and it 
was not signed by some of them that did not 
invalidate the award. In my opinion the 
writing out ofthe award cannot be treated 
to be a ministerial act. The award embodies 
the decision to which the arbitrators came 
and the writing of the decision in a-case , 
cannot. be treated to bea ministerial act., — 
Even if the writing out of the award be a 
ministerial act, it does not become ån award | 
until itis signed by the arbitrators. Ib was - 
open to them to change their mind upon, . 
further ‘consideration when the written, 
award was placed before them for signature, 
The provisions of para. 10 of the Second 
Schedule are based on sound ‘judicial 
principles. Instances are not wanting . 
where Judges have changed their minds 
when judgments, dictated by them are 
laced -before them for signature. © M 
= In Ramesh Chandra Dhar v. Karunamoys 
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Dutt (1) one of the dissenting . arbitrators 
whodid not agree to the award had not 
signed the award and the award was filed in 
Court without the-signature of the dissent- 
ing arbitrator, even then. it was held that 
the award was invalid - because, it did not. 
bear the signature of:that arbitrator. This 
decision was referred to in this Oourt in 
Khudiram Mahto. v. Chandi Charan Mahto 
(2) and apparently accepted as correct, 
Reference is made on behalf of the opposite 


party to the decision in Ram Narain Ram 


v. Pati Ram Tewary (3) where it was held 
that when the parties have agreed to abide 
by the decision of the majority.of the 
arbitrators, anaward cannot beset aside on 
the ground that it has not been signed by 
the minority. In that case no reference was 
made to the provisions of para. lU of the 
Second Schedule to the Civil Procedure 
Code. But even assuming that the point of 


law was correctly decided in that case, it : 


can be clearly distinguished from the facts. 
of the present. case, inasmuch as in that 
case there was a. provision in the applica- 
tion for reference to arbitration that thé 
award should be the award of the majority 
of the arbitrators and the want of signatures 
of the arbitrators who did not agree with 
the decision of the majority could not be 
held to invalidate the award which was made 
by majority and which by agreement of the 
parties, was to be considered .to be the 
award of the arbitrators. In Dandekar v. 
Dandekars.(4) three out of the seven 
arbitrators did not sign the award and. 
their Lordships observed that the omission 
to take the signatures of the minority of 
the arbitrators to the document which 
formed the record of their award. would not 
be fatal to the award. No reference appears 
to have been made in this judgment to the 
provisions of s. 516 of Act X-of 1877 which 
was the Civil Procedure Code then in force 
which provided as para, 10 of the Second 
‘Schedule to the present Civil Procedure 
Code provides, that the award: must be 
signed by all the persone, and with very 
great respect to the learned Judges, I am 
unable to agree to the proposition that the 
want of signatures of some of the.arbitratora 
from the award. does not invalidate the 
award. Iam of opinion that thie defect is 


(1) 33 O. 498. 
(2) 35 Ind. Cas. 358; 1P. L. J. 306; 2 P. L, W 


371. : 
(3) 34 Ind. Cas. 105; 1P. L.J.90; 2 P. L. W. 
411. : T PES 
(4) 6 B, 663; 3-Ind; Dec. (N. 8.) 890. . Pu. ae 
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to law. 
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accepted and a decree cannot be. passed in 
accordance therewith... 
. The order of the learned Subordinate 


Judge must, therefore, be set aside and the , 


case remanded to him for hearing according 


p. K. P. Case remanded. 


PRS 


. PATNA HIGH COURT. 
Szoonp Orvin APPBAL No. 1143 or 1925. 
S December 15, 1927. | 
Present; —Mr. Justice Kulwant Sahay and 
i Mr. Justice Maepherson. 
JOHARMAL-MATHURADAS Firu— ` 
DEFENDANT—APPELLANT 


versus : 

HIRA LAL-SHEWOHAND ROY— 
i PLaINTIFF— RESPONDENT. - 
. Limitation Act (IX of 1908), s: 19, Sch..I, Arts. 83, 
115— Mutual, open and current account’, meaning 
of —Acknowledgment - of liability, essentials of— 
Letter expressing willingness to pay if anything is 
found due on settlement of accounts, whether savea 

limitation. b we : , 
A mutual, open and current account between the 
parties is such as consists in reciprocity.of dealings 


between them and not merely ofitems on one side 


though. made up of debits and credits. In such an 
account each party should be able to say that he 
has a de against-the other. ([p. 534, col. 2; p. 
535, col. 1. 

Although a, shifting balanceis a test of mutuality 
its absence is not a conclusive proof against mutuality. 
[p. 535, col. 1.] "p 
Fyzabad Bank, Ltd. v. Ramdyal Marwari (1), fol- 
owed. : 
. A statement contained ina letter.that, if upon a 
Comparison of accounts any amount is found due 
by the writer of the letter, he is prepared to pay it 
is a sufficient acknowledgment of liability under 
s. 19 of the Limitation Act. [p. 586, col. 1] 

Arumuga Chettiar v. Ramanadan (3) and Maniram 
Seth v. Seth Rupchand (2), followed. 


Andiappa Chetty v. Devarajulu Naidoo (4), referred ` 


to. l 
i Second appeal from a decision of the Dis- 
trict Judge, Manbhum Sambalpur, dated 


.the 12th May, 1925, reversing that of the 
Munsif, Purulia, dated the 31st March, 


1931. 

-. Mr. A. K. Roy, for the Appellant. < 
Messrs. N.C. Sinha and S. C. Mazwmdar; 

for the Respondent, . . E 3 

JUDGMENT. .- 

Kulwant Sahay, J.—This is an 

appeal by the defendant against the 

decision of the District Judge of Manbhuni 

Sambalpur whereby he reversed the deci- 


-- «a? 
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Bion of the Munsif of Purulia and made a 
decree for a sum of money in favour of the 
plaintiff. eo 8 ; 
The plaintiff is a firm carrying on the 
‘business of commission agents at Balram- 
pur in the District of Manbhum; and the 
defendant is a firm carrying on business at 
 Bambalpur. The plaintiff claims a sum of 
money on account of brokerage, interest and 
other expenses in relation to.certain trans- 
actions entered into under an agreement 


between him and the defendant firm by 


which the plaintiff was to buy and sell 
-Bhellac at Balrampur for the defendent 
according to the latter's instructions. 

The subject-matter of the suit relates to 
four transactions, the particulars whereof 
are set out in the judgment of the learned 
District Judge. . ; 

The plaintiff firm purchased shellac at 
Balrampur under instructions from the 
defendant and ‘sold them on different 
dates, In the first transaction there was a 
profit; but in the remaining three transac- 
tions there was a loss, and according to the 
‘plaintiff he is entitled to a sum of 

. Rs, 2,136.8 from the defendant on account 
of these transactions. < 

The only point taken in this appeal 
which requires our consideration is the 
.question oflimitation, the defence being 
‘that the suit was barred by limitation. The 
plaintiff contended that the suit was 
governed by Art, 85 of the First Schedule 
to the Indian Limitation Act; whereas the 
defendant’s contention was that it was 

-governed by Art,115. The plaintiff further 
contended that, even ifthe suit was govern- 
ed by Art. 115, the bar of limitation was 
‘saved on account of certain acknowledg- 
ments made by the defendant contained 
in certain letters produced in the suit. The 
learned District Judge held that the letters 
produced by the plaintiff did amount to 
acknowledgment within the provisions of 
s. 19 of theIndian Limitation Act, and 
the bar of limitation, therefore, did not 


apply. In this view of the case he did not ` 


think if necessary to decide the question 
whether the suit was governed by Art. 85 
or by Art. 115 of the First Schedule to the 
Indian Limitation Act.. 

It is contended on behalf of the appellant 
that the learned Judge was wrong in hold- 
ing that therewas an acknowledgment with- 
in the meaning of s. 19 of the Indian Limi- 
tation Act in the present suit, On the 
other hand, it is. eontended on behalf of 
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the respondent that the learned Judge was- 
right in holding that there was an acknow- 
ledgment which saved limitation, and it is 
further contended that Art, 85 applied “to 
the present suit, and that the question of 
acknowledgment did not, therefore, arise. 
In my opinion the contention of the learn- 
ed Advocate for the respondent is correct, 
In the first place I am of opinion that Art, 
8* of the Indian Limitation Act applies to 
the present suit. This Article provides for 
a suit for a balance due on a mutual, open 
and current account where there have been 
reciprocal demands between parties and 
the period of limitation is three years from 
the close of the year in which the last item 
admitted or proved is entered in the 
account, such year to be computed as in 
the account. The question is whether 
there was a mutual, open and ‘current 
account between parties where there have - 
been reciprocal demands between them. 
The first transaction forming the subject- 
matter of the suit consisted of the purchase 
of 75 maunds ofshellae on the 29th Decem- 
ber, 1919, which was sold by the plaintiff on 
account of the defendant on. the 25th 
January, 1920, The second item consisted 
of the purchase by the plaintiff of 100 
maunds of shellaé on the 19th January, 
1920, and the third & purchase of 125 
maunds of shellacon the 21st January, 1920. 
Both these quantities of shellac were sold 
by the plaintiff on account of the defendant 
on the 25th of February, 1920. The last 
item consisted of the purchase of 75 maunds 
of shellac on the 16th March, 1920, which 
was gold on the 25th April, 1920. If, there- 
fore, the transaction between the parties 
amounted to & mutual, open and current 
account, then the period of limitation began 
torun from’ the close of the year 1990. 
The suit was instituted on the 3rd April, 
1923, and was, therefore, within three years. 
It is contended, however, on behalf of the . 
appellant that the transactions between the 
parties did not amount to à mutual, open and 
current account. The questionas to whatcon- 
stitutes a mutual, open and current account 
was considered by me in Fyzabad Bank, Ltd. 
v. Ramdyal Marwari (1)andthere I held that 
a mutual,open and current account between 
the parties is such as consists in reciprocity 
of dealings between them and not merely 
of items on one side though made up of 
debits and credits. In such an account each 


(1) 74 Ind: Cas.831; 4 P.L. T. 571; A. 
Pat. 107. U^ eee 
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party should be able to say to the other: 
“I have an account against you.” Although 
a shifting balance isa test of mutuality 
its absence is not a conclusive proof against 
mutuality. These observations apply to 
the facts of the present case. 

In the first transaction there was a pro- 
fit amounting to Rs. 3,187-8 and there was, 
therefore, a balance in favour of the defend- 
ant against the plaintiff on account 
of that transaction. The subsequent trans- 
actions resulted in a loss and the balance 
on account of those transactions was in 
favour of the plaintiff. There was thus a 
reciprocity of demands between the par- 
ties and the account was not made up of 
items on one side, The defendant swas in 
8 position to say to the plaintiff at one time 
that he had an account against , him. 
parties weredealing under an agreement 
under which the plaintiff was acting under 
instructions. from the defendantiand was 
purchasing and selling shellac on account 
of the defendant, sometimes the transac- 
tions resulting in profits and at other times 
in loss. At one time the accounts stood in 
favour of the defendant, at another time in 
favour of the plaintiff, and the last item in 
this account which was a mutual, open and 
current account was entered on the 25th 
April, 1920, and was, therefore, within three 
years of the date of the suit. 

Articles 115 of the First Schedule to the 
Indian Limitation Act deals with cases 
relating to compensation for .breach of 
any contract, express or implied, not in 
writing registered and not specially pro- 
vided for in the Act. This Article, to my 
mind, has no application to the facts of 
the present ease. It is clear, therefore, 
that thesuit was not barred by limitation. 
In this view of the case itis not necessary 
to consider as to whether there was an ac- 
knowledgment within the meaning of s. 19 
of the Indian Limitation Act. Iam, how- 
ever, of opinion that the view taken by the 
learned District Judge was correct and 
the letters relied upon by the plaintiff do 
amount to an acknowledgment. 

The first letter, Ex. 4 (u), dated the 25th 
May, 1920, runs thns: | 

“Best compliments to brother Hiralalji 
Seochand Rai of Balrampur from Jobarmal- 
ji Mathuradas of Sambalpur. You have 
written to me that you have drawn a hundi 
for Rs, 1,075 on meso my man will go to 
you within five or six days and on looking 
into your account he will settle your account. 


~ 
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Please take note of it. Please write to ma 
in ‘reply and’let me know the market 
rateg." . 

The second letter, Ex. 4(k), dated the 4th 
June, 1920, runs thus: l 

“Best compliment of Joharmalji Mathura- 
das of Sambalpur to beloved brother 
Hiralalji Seochand of Balrampur. Why 
have you written in this way? I write to 
you that within five or seven days my man 
wil come to you. By looking into your 
account he will settle your account. You 
should also see your account carefully if 
there be any mistake in the same. On 
seeing if there be any mistake or not the 
account will then be settled. You should 
take everything into consideration, Kindly 
write letters informing me of the market 
rate.” u l 

The word “settle” in these two letters is a 
translation ofthe vernacular word “ chookti” 
which means “clear” or “satisfy. " 

The learned District Judge has interpret- 
ed these letters as an expression of 
willingness to pay what might be found to 
be really due on an examination of the 
accounts, 
defendant's readiness to settle the account 
after verification was an unequivocal 
acknowledgment of his indebtedness to the 


‘plaintiff. Iam of opinion that the learned, 
Judge was correct in his interpretation of 


those letters. 

Various cases have been cited before us; 
but the true interpretation to be placed upon 
a document cannot be determined. on a 
reference to the interpretations placed upon 
other-documents, unless the words used are 
the same. Thereare numerous authorities in 
the books relating to acknowledgments. 
having the effect of saving limitation; and 


what will have.to be considered is, whether 


the letters under consideration contained 
either an express promise to pay or a clear 
acknowledgment of the debt which would 
imply.a promise to pay, because, ifa debt is 
acknowledged, it carries with it the legal 
liability to pay that-debt. In Maniram Seth 
v. Seth Rupchand (2) it was held by the 
Privy Oouncil that an acknowledgment of 
liability, should the balance turn out to be 
against the person making it, is a sufficient 
acknowledgment under s. 19 of the Indian 
Limitation Act, and an  uneonditional 
acknowledgment implies a promise to pay 

(2) 33 O. 1047; 4 O. L. J. 94; 8 Bom. J. R. 501; 10 
O. W. N. 874; 1M. L. T. 199; 3 A. L. J. 525; 16 M. L. 
J. 300; 2 N. L. R. 130; 33 I. A. 165 (P. O.). i 


He was of opinion that the 
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it In Arumuga. Chettiar v. Ramanadan (3) 
it was held that a.atatement contained in & 
Jetter that if upon a comparison of accounts 
any amount is. found due by the writer 
of the letter he is prepared. to pay: it 18 
a. sufficient acknowledgment of liability 
. under s. 19 of the Indian Limitation Act. 
"Lam of opinion. that the letters do contain 
an adinission of-liability and do amount to 
an acknowledgment. . | 


- It is, however, contended on behalf of the 


appellant on the authority of Andiappa 
Chetty v. Devarajulu Naidoo (4) that where 
‘there isan. acknowledgment of liability in 
respect of a right and it is sought to use 
such acknowledgment for starting a fresh 
period of limitation, the right acknowledged 
must. be of the same description as the 
right which is the subject of the suit, and 
that in the present case the right acknow- 
ledged was only the right to the taking of 
an account and not to the existence of a 
debt. Iam ofopinion that this contention 
has no substance. The right acknowledged 
was the existence of a debt which might be 
found on the taking of an account and not 
the right to the taking of an account. Indeed 
there. was -no liability upon the defendant 


to render any account: the account was. 


to be rendered by the plaintiff and there was 


no acknowledgment of any liability by the 


defendant to render an account. 

The other cases cited on behalf of the 
appellant are not of any helpin the decision 
of the present case inasmuch as they turn 
on the terms of the acknowledgment made 
in those cases which are not similar to the 
- terms in this case. Iam of opinion, there- 
fore, that, even if the case was governed 
. by Art. 115 and not by Art. 85 of the 
First Schedule to the Indian Limitation 
Act, the suit was not barred by limitation. 
^ ‘This appeal is dismissed. with costs. 

Macpherson, J.—I agree. 

B. K.P. . Appeal dismissed. 

3) 59 Ind. Cas. 898; I2 L. W. 352, EE 


4) 12 Ind. Cas. 378; 36 M. 68; 10 M. L. T. 251; 
(1911) 2 M. W. N. 225; 21 M. DL. J.1024. . 
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PATNA HIGH COURT. 


ORIMINAL RErERENOR No. 105'0r 1897. ^... 


December 12, 1927. d AA 
Present:—Sir Dawson, Miller, Kr, Chief. . - 
Justice, and Justice Sir B.K. l E 


Mullick, KT. | ~ 
EMPEROR-PETITIONEK , 
versus 


PRABHU UPADHAYA-——ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 489— 
Application for- enhancement, of sentence, when to be 
made—Expiry of sentence, whether ground for res - 
fusing interference. r- - , 

In all cases where the sentence is considered by 
the prosecution to be inadequate,the District Magis- ` 
trate or the Sessions Judge, as the case may be, ' 
should be moved by the Police at the earliest possible 
moment after the trial &nd where possible, before 
the accused has served his sentence, although the fact 
that the sentence has expired before such action ig 
taken is, in itself, no reason for refusing.to interfere, 
[p. 537, eol. 1.] E | 


1 


Reference made by the District Magist- 
rate, Shahabad, dated the 7th  Novem- 
ber, 1927, recommending that a. sentence 
passed on the 15th August, 1927, by the 
Sub-Divisional Magistrate, Bhabhua, should 
be enhanced. EM 

The Government Advocate .and Mr; 
Manohar Lal, for the Assistant. Government 
Advocate, for the Crown. x ; 


Miller, C.-J.—Prabhu Upadhaya was. 
tried on the 15th August last before 
the Sub-Divisional Magistrate of Bhabhua 
for the offence of receiving’ stolen cattle 
knowing or having reason to believe 
that they were stolen and was con- ` 
victed and sentenced under s. 411 of the 
Indian Penal Code to 45 days’ rigorous 
imprisonment. Thé evidence shows that 
at about mid-night on the 2nd February 
last two chaukidars. whilst going round 
the village on duty saw- four bullocks 
being taken into Prabhu’s house. Suspect- 
ing that they had been stolen one of the — 
chaukidars kept watch on the house 
whilst the other-went to fetch the Police 
from the Thana. When. the Police arrived 
later they found the bullocksin Prabhu’s 
house and these were, subsequently identi- 
fied by Alam Shah as those stolen from 
him on the previous night. The aecused's 
case was that . one Khedan Ahir -brought ` 
them to his house and tethered them there 
and that he did not know they were 
Stolen, The Magistrate found thatalthough 


the accused may not have been a thief - | 


bad 


— 
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himself nevertheless in the absence of 
pny satisfactory explanation of how the 
four bullocks came into his house which 
he must have had reason to beliéve were 
Btolen he must suffer ‘the criminal lia- 
bility but having regard to his age and 
infirmity—he was eufferin g from cataract— 
he took a lenisnt view and sentenced him 
to 45 days’ rigorous imprisonment as 
stated, ; 

The case has been referred to this Court by 
the District Magistratewith a recommend- 
ation that tbe eentence chould be in- 
creased undér s. 438 of the Code of 
Oriminal Procedure. It appears ibat the 
Police brought the matter to the: notice of 
the District Magistrate on the 17th 
Ostober with 
the sentence. and 
the District Magistrate referred the case 
to this Court as stated. 


and had been released from. prison some. 
five or six weeks before the case was re- 
ferred to this Court by the District Magis- 
trate in November, From enquiries .it 
appears thatthe result of the trial was 
made known to*the Superintendent of 
Police before the end of August but 
n0 steps were. taken to move the District 
Magistrate in the matter before the middle 


of October after the accused had been - 


released from prison. ‘In all cases where 


the sentence is corsidered by the prosecu-. 


r 


tion to be inadequate the District Magis- 
trate. òr the Sessions Judge, as the case 
may be, should be moved by the Police 
at the earliest possible moment after the 
trial and certainly, - where peasible, be- 
fore the accused has served | his sertence, 
lam fully aware that there are many 
cases where avery short sentence is im- 
posed in. which it is impossible ko move 
the higher Court before the sentence has 
expired, and the fact that the. sentence 
has expired before such action lis taken 
is, in itself, no reason for refusing to 
interfere. At the same time where 
the accused has been released after being 
imprisoned for six weeks or more and no 
action is taken during that time to move 
for an enhancement of sentence he may 
reasonably expect that no further action 
will be takenand that he has lexpiated’ 
his crime, and it is an additional hardship 
upon him if he should find afterwarda 
that he has to go back 


l to prison again 
for a. further term. It would appear that 


^ 
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to the notice oft 


offence was a serious 


a view to enhancement of- 
on the 7th November 


It will be noticed : 
that the accused had served his sentence: 


| 637 
there’ was regrettable délayin this case 
in the ‘office of the Superintendent 
of Policein failing to bring the matter 
e District Magistrate. . 
between the end of August and the middle 
of October which delay has not been. 
accounted for. It may, however, be capable 
of explanation and I do’ not consider it 
necessary to add any further comment. 

I donot think that in the present ease wa' 
should allow this delay to influence OUT. 
judgment if^ we thought ithat the Een“ 
tence inflicted wag altogether inadequate 
to the particular circumstances of the . 
case and it must be admitted that the . 
one, Atthe same 
time the Sub-Divisional Magistrate took 
into account the age and -infirmity of the 
accused and in passing sentence has exer- 
cised his discretion in the matter. Had 
he not been influenced by these considera- 
tions, we should have felt bound to increase 
the eentence: but having regard to all 
the circumstances of the case we consider 
that the sentence should not be enhanced. : 

Mullick, J.—Having regard. to the 
fact that the explanation of the trying 
Magistrate has not been taken and haying 
regard to the other circumstances of this 


case, J agree that the Reference should not 
be accepted: 
B. K. P. 


AN, A. Heference-not accepted, 


Boris nana Tay 
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PATNA HIGH COURT, 
LerrEgs PATENT APPEAL No. 30 oF 1927, 
November 30, 1327. 
. Present :—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson. 
RAMKHELAWAN SINGH anp OTHERS — 
NET ÁPPELLANTS - 


versus ` 
DIPLAL MAHTON AND orHERS— - 
i RESPONDENTS, hi 
Patna High Court Rules, Ch. VII, r.2— Lettera 
Patent Appeal filed without yekalatnama by oversight.— 
Extension of time. A UN 
A Letters Patent Appeal was presented: without a 
vakalatnama on the last day of limitation. “The 
vakalainama was presented the next day- ang it 
appeared thatthe same was executed on the previous 
day and that the stamp was also purehased the 
same day but it was not annexed to the memorandum 
of appeal by pure oversight:  ' F ] 
Heid, that in the circumstances time might be 
extended under r. 2, Ch. VII ọf the Patna High Court 
Rules. i ae 
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Mr, Jyotirmoy Ghosh, for the Appellant. 

ORDER.—'The appeal was presented 
without a vakalatnama. The vakalatnama 
was, however, filed subsequently on the 8th 


"November, the appeal having been presented 


on the last dawe of limitation, namely, on 
the 28th October. 


the learned’ Vakil that he had the 


wakalatnama on the 28th October, but 


it was not annexed to the memorandum 
of ‘appeal by pure oversight. It appears 
from the endorsement on the vakalainama 
that it was executed on the 28th October 
and that the stamp was also purchased on 


. the 28th October. 


- 


+ 


In the circumstances, under r, 2; Chap. 
VII, page 63 of the High Court Rules, time 
is extended up to the 8th November and 
the appeal will be registered. l 

B. K. P, © Order accordingly, 


De G 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEORER No. 849 
oF 1925, 

December 6, 1927. oe 
Present:—Bir Dawson Miller, KT., Chief 
Justice, and Justice Sir B. K. Mullick, Kr. 
KUMAN DASS—P aIntTIrv-—APPELUANT 

versus ; 
TILAKDHARI SINGH—DEFENDANT— 
RESPONDENT, 
Landlord and tenant--Lease for fixed term— 
Provision for payment of enhanced rent if tenant 
remains in possession after expiry of term, whether 


l. | ; 
PCA provision in & kabuliyat for & specified term 


that if the tenant should remain in possession of the 
land after the expiry of the term without taking a 
fresh patta, he should pay an enhanced rate of rent 


is not penal. [p. 539, col. 1.] - 


Such a clause.is not introduced to compel the 


performance .of any. act stipulated for but merely 
gives an , option to the lessee which he may accept or 


i he chooses. [ibid]  . 
oen Das v. Kachali Mandal, (1), followed. 


*- Appeal from a decision of the Officiating 
Subordinate Judge, Purnea, dated the 12th 
May, 1925, confirming that of the Munsif, 
Purnea, dated the 16th August, 1924. 
Messrs. Hasan Imam and Sambhu Saran, 
for the Appellant. 
Mr. N. N. Sinha, 
JUDGMENT. 
“Miller, C. J.—The plaintiff in this case 
sued the defendant as his tenant to recover 


for the Respondent. 


RUMAN DASS 0, TILAKDHARY BINGE, . 


It is now stated by. 
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rent in respect of a holding measuring 16 
bighas 18  khatas 15 dhurs.at the rate of ` 
Rs, 15 per bigha. The defence set up 
amongst others was that the rent was pay- 
able under contract -entered into by the 
tenant in the year 1802 and expiring in the . 
year 1910, that the original rent under that . 
agreement was Rs. 15 for the whole holding . 
for theterm with a stipulation that on the 
expiry of the term in 1910 if the tenant 
should remain in possession the rent should . 
be increased to Rs, 15 per bigha, and that 
this clause in the contract was by way of 


‘penalty and ought not to-be enforced. It 


is further contended amongst other things 
thatthe bargain was unconscionable and 
that the defendant had been compelled to 
submit to these terms owing to undue 
influence on the part of the plaintiff. l 

It is unnecessary to deal with all the 
points that were raised in the lower Courts 
and which were decided against the defend- 
ant but the Munsif and the Officiating 
Subordinate Judge on appeal found that 
the stipulation of payment of higher rent 
was penal and, therefore, could not be 
enforced and agreed with the Munsifin 
decreeing the suit for Rs. 10 a yearplus 
cesses as provided during the'/ term under 
the original agreement. .. 

The question which arises before usin 
this appealis whether such a stipulation 
was penalor not. In my opinion the clause 
was not introduced into the lease by way 
of penalty.. The material clause in the lease 
which we have had translated somewhat 
literally reads asfollows: “After the expiry 
ofthe term I shall give up the land and 
Ishallremove from possession and it will 
be open to the landlord without notice to 
settle the land with any one he likes." 


That clause is the usual one introduced into 


such leases butit isquite unnecessary. At 
the'end of the term the tenant, unless he 
has acquired an occupancy right, which 
is not the case here, will be bound to.give 
up the land and if he remains in possession 
he will bea trespasser and may be ejected 
by the landlord. Itthen proceeds: “Should 
under any circumstances the land remain in 
my possession without taking a fresh patta 
either a portion or of the whole, then I 
shall pay at the rate of Rs. 15 per bigha per 
annum for the entire land aforesaid what- 
ever it may be.” The words translated 
‘whateverit may be’ are ‘jo hoga’. It seems 
to me that a clause of that sort cannot be 
construed as a penal clause. The term 


— 


107 1, 0, 1928 
came toan end by efflux of time in the 


year 1910 and the tenant was bouud then: 


to give up the land to the landlord. If he 
did not do so, he would be a trespasser. 
But under the terms of the lease he is given 
an opportunity to remain on the land as a 
tenant on payment ofa rental of Hs. 15 per 
bigha. Such a clause -is cartainly not a 
penalty. It is not introduced .into the 
lease to compelthe performance ofan act 
Stipulated in the contract. It is merely an 
option given to the lessee which he may 
accept or.reject as he chooses, The same 
question has arisen inthis Court on more 


than one occasion and has-been determined © 


in the sense in which I have just indicated. 
Thosé cases do not seem to have been 
reported, but they are: Second Appeal 
No. 1135 of 1917, decided by Jwala Prasad, 
J., Second Appeal No. 992 of 1917, decided 
by the same Judge; Second Appeals Nos. 
397 and 398 of 1919, decided by Adami, J., 


and whose decision on appeal was affirmed _ 


under the Letters Patent; Second Appeal 
No. 737 of 1919, decided by Adami and 
Bueknill.JJ.; and a recent case decided 
this year in Second -Appeal No. 1602 of 
1924 [Kuman Das v. Kachalt Mandal (1)] 
by Mr. Justice Wort. In those cases 
the Court took the viéw in somewhat 
similar circumstances thata clause of this 


sort was not a penalty and could be strictly — 


enforced. 

It was further contended that the bargain 
itself was oppressive and unconscionable 
and obtained by undue influence on the part 
of the landlord. It may be that the stipula- 
tion is a hard one. looked at from one point 
of view; but itis merely an option given to 
that tenant to retain the land in his posses- 
. Bion if he likes at an inereased rental which 
afterall is a much better bargain to him 
thanif no such stipulation were contained 
in the contract. The landlord could in 
that case legally eject him if he refused to 
go. It cannot, therefore, to my mind be 
said that there was anything unconseion- 
able or oppressive about such a bargain. 
Moreover, it is found as a fact.by thelower 
Appellate: Court as.follows: “There is 
absolutely no evidence worthy of credit to 
prove that the defendant was compelled 
to submit to the terms appearing in the 
kabuliyat or thatany undue influence was 
exercised or could be exercised by the 
plaintiff in connection with it. The de- 
fendant himself does not even speak of 
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any eompulsion or undue influence." Iu 
these ‘circumstances, 1 am-of opinion that 
the learned Subordinate Judge of the lower 
Appellate Court is wrong in arriving at the 
conclusion that this stipulation in the con- 


-tract was a penal one and thathe ought 


to have passed a decree for rent.at the rate 
claimed, namely, Rs. 15 abigha.  . 

The appeal will be allowed and in lieu of 
the decree passed there will be a decree for 
the amount claimed, namely, Rs. 1,064-6 0 
which is the rent at Rs. 15 per bigha for the 
years in suit together with cesses. The 


.deeretal amount will carry interest from 


the date of the suit at six per cent. per 
annum until realisation. The appellant is 
entitled to his costs here and in both the 
Courts below. E < 
Mullick, J.—1 agree. 
B, K.P. Appeal allowed. 


. A. N..A. ' - 
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PATNA HIGH- COURT. 
CivinL REVvISION No. 323 or 1927. 
November 24; 1827. 

j Present:—Mr. Justice Ross. 
KULDIP MAHTON —PETITIONER 
versus l 
Musammat PATIA. AND OTHERS— 
OPPOSITA PARTIES. 


Civil Procedure Code (Act V of 1908), O.I, v. 10,- 


el. (2)—Addition of party—Rent suit against recorded 
tenants—Purchasers of holding, whether can be added 
as parties against plaintiff's will. — . » 

In a suit for rent against the recorded tenants, pur- 
chásers of the holding should not be added as parties 
against the will ofthe plaintiff inasmuch as the addi- 
tion of such parties would involve the determination 
of a complicated question of recognition which is 
not appropriate for decision in a rent suit. A 
Oourthas no power toadd such parties in a rent 
suit under O. I, r. 10, Civil Procedure Code. [p. 540, 
col. 1. - . p : 

oiii revision from an order of the 
Munsif, First Court, Patna, dated the 15th 
June, 1927. l 

Mr, Izhar Hossain, for the Petitioner. 

Mr. Rajeswari Prasad, for the Opposite 
Party. " | i i 

JUDGMENT.—The opposite parties 
Noa. 3 and 4 applied before the Munsif to be 
added .as defendants in a rent suit brought 
by the petitioner against the recorded 
tenants on the ground that they had pur- 
chased the. holding. The petitioner ob- 
jected to having these defendants forced 
upon him, but the learned Munsif- was 
of opinion that as the opposite parties Nos. 
8-and 4. were entered in the ‘khatian as 


232, 
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being in possession they should be made 
defendants and an issue on the point of 


their recognition should be tried, The 
learned Vakil for the petitioner reliés 


upon two decisions of this Court, namely, - 
: Satyadeva Sahay v. Jhamel Kuer-(1) and 


Gananath Satpathy v. Harihar Pandhi (2). 
It isargued onthe other side that there 
is no question of jurisdiction involved, 
and-reliance is placed on the decision in 
a similar case in Sarju Mahton. v. Bibi 


` Bersatan (3). Order I, r. 10, cl, (2) gives the 


Court power to add as plaintiff or defend- 
ant any person who ought to have been 
joined, or whose presence before the Court 
may be necessary in order to enable the 
Court effectually and completely to adjudi- 
cate upon and settle all the questions 
involved in the suit, and that there is 
no jurisdiction to add à party inany. other 
cage. Now the question at issue was a simple 
question of rent and the recorded tenants 
were sued. The addition of the opposite 
parties Nos. 3 ard 4 involves the determina- 
tion of acomplicated question of recogni- 
tion which i& not appropriate for decision 


-in a rent suit.. In my opinion, the addition 


of the opposite parties Nos.3 and 4 was not 
the addition of apy such party as the 
Munsif was empowered to add under O. I, 
y, i0 and his order was without jurisdic- 


tion. < ' 
"The ‘application must be allowed, - and 


the order of the Munsif set aside. The. 


petitioner is entitled to 


costs; hearing-fee 
one gold mohur. 


Application allowed. 


A.N. As : 
(1) 97 Ind. Cas. 612; 7 P. L. T. 602; A. I. R. 1926. 


at. 519. 
(2) 48 Ind. Cas. 359; (1918) Pat. 289; 5 P. L. W. 


) 103 Ind. Cas. 544; 8 P. L. T. 305; A.I. R. 1927 
Pat, 242. ; 
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PATNA HIGH COURT. . 
APPEAL FROM APPELLATE DECREE 
- No: 532 or 1924, 
December 1, 1927. 
Present :—Justice Sir Jwala Prasad, KT., 
n and Mr. Justice Ross. 
: Tag GREAT INDIAN PENINSULAR 
RAILWAY COMPANY-—DREFENDANT— 
APPELLANT 


versus 
Messrs. GOPI RAM-GOURI SHANKAR— 
PLAINTIFFS—R#SPON DENTS. 


Railways Act (IX of 1890), .8. ??—Non-delivery, . 


Q, I P, RY. 00. 9, GOPI RAM:GOURI SHANKAR, 
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whether constitutes ‘loss’—~Netice, whether neces- 


sary. 
Non-delivery does not constitute loss within thé 
meaning of s.77 of the Railways Act and when non= 


delivery without more is pleaded no notice under. 


8.77 is required though it may turn out that the. 


suit will fail for want of notice ifit be established 
by the Railway Company that ib isin fact a case 
ofloss. Ifthe Railway Company plead want of notice 


they must show that this case of. non-delivery was a . 


oase of lass. 


[p. 542, col. 1. 
Hast Indian Ry. Co. v. 


ali Charan-Ram Prasad 


(D, Puran Das v. Hast Indian Ry: Co. (4), East Indian - 


Ry. Co. v. Jagpat Singh 
Peninsular Ry. Co. v. Jesraà Patwari (6), followed. 


(5Y and Great Indian . 


- 


Agent of the B. N.' Ry. Co. Y. Hamir Mull-Chagan , 
Mull (2), Great Indian Peninsular Ry. Co. v. Jitan ` 


Nath (9), dissented from. 
Appeal from the 


: Ram (3) and Assam Bengal Ry. Co. v. Radhika Mohan, ’ 


decision of the Subore 
dinate Judge, Gaya, dated the 13th February,. 


1924, confirming that of the Munsif, Gaya, : 


dated the 12th July, 1922. 


Messrs. N. C. Sinha, N.C. Ghosh and B. . 


B. Ghosh, for the Appellant. 
Messrs. Siveshwar Dayal. and 
Prasad, for the Respondents. 


JUDGMENT. 


Ross, J.—The respondents brought 
compensation. for non- 


this suit for 
delivery of one out of: four bales of 
cloth consigned to the Great Indian 
Peninsular Railway Company at Bombay 


B. K.: 


for delivery to them at Gayaon the East: 


Note B ; and, further, that the suit was 


bad for want of notice under-s, 77 ofthe. 
Indian Railways Act within six months 
from the date of delivery of the goods. 


tothe defendants. 


The Courts below dismissed the suit as: 


against the Hast Indian Railway and gave 
the plaintiffs a decree for part of their 
claim as against the Great Indian Penin- 


sular Railway, holding, inter alia, that, ag . 


this was a case of non-delivery where no. 
loss was proved, s. 77 had no application, 
The case was remanded for a finding on 
the question of the service of notice 


Indian Railway. The defence was that the. 
goods were lost in transit and that the de- 
fendant Companies were protected by. Risk . 


under s. 77 and it has been found by the . 


learned Subordinate Judge that there isno 
proof of service of notice 
allegation in the plaint which not hdving 
been traversed in the written statement, 
must be accepted, namely, that notice, was 


‘given to the agents of the defendant.Oom- 
the 8th of December, 1921:.The © 


panies on 


t 


goods were consigned onthe 11th of April, 


1921, and three bales were delivered oa 


beyond, the . 


! 
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on the llth of March, 1922. Consequently 


jf notice was required under s. 77, the 
notices was out of time; but if no notice 


was?required: then the suit was properly. 


instituted within the period limited by 
law. < k 

The question for decision, therefore, is 
whether in & suit for non-delivery notice 
has to be given unders. 77 of the Act. In 
East Indian Ry. Co. | v. Kali Charan Ram 
Prasad (1) it wasi held by my brother 
Jwala Prasad that 8. 77 requires notice 
only in a case of a claim for compensation 
forloss, destruction or deterioration of goods 
and does not applyito a suit based upon 
compensation on account. of non-delivery 


of goods, as apart ifrom loss, destruetion . 
same. .But iu. 


or deterioration ofi the 
Agent of the B. N. Ry. Co. v. Hamir Mull- 
Chagan-Mull (2) it was, held by a Division 
Bench of this Court that non-delivery 
constitutes loss within : the meaning of 
B. 77 and, therefore, service: of "notice 
under that section is essential in a suit 


for compensation for non-délivery. This | 


decision has been followed in other cases.. — 


The learned Advocate for the respond- 
ents contends, however, that this decision 
rests ultimately upon the view taken in 
Great Indian Peninsular Ry. Co. v. Jitan 
Ram - (3) to the effect: that ‘loss’ means loss 
to the owner and that asthat view is no 
longer tenable sincs the. decision of the 
Fall Bench in Puran Das v.. Hast Indiam: 


Ry. Co. (4) the ground ofthe decisión that. 


notice is necessary in cases of non-delivery 
has: gone. In an elaborate judgment ia 
"East Indian Ry. Co, v. Jagpat Singh (5) 
Page, J., held that ;the term “loss” as 
“used. in the Risk Noté and inthe Ohap. VIT, 
of the Railways Act does not mean peo: 
uniary loss to the owner ofthe goods, but 
means loss of goode by the Railway Oom- 
pany while in transit. And it has recently 
been decided by the Oalcutta High Oourt 
in Great Indian Peninsular Ry. Co. v, 


(1) 69 Ind. Cas. 103; 3 P. L..T. 915; (1922) Pat. 145; 
A. I. R. 1922 Pat. 106.  ' ; < 
; (2) 90 Ind. Cas. 374; 5 Pat. 106; 6 P.L. T. 585; A. 
1. R. 1925 Pat. 727; (1926) Pat. 114. 

(3) 72 Ind. Oas. 410; 2 Pat. 442; (1923) Pat. 82; 4 P. 
L. T. 173; 1 Pat. L. R. 169; A.I. R 1923 Pat. 285. 


` (4) 102 Ind, Oas. 073; 8)P.L. T. 415; A.I R. 1927. 


Pat. 231; 6 Pat. 718 


).79 Ind. Cas. 128; 28 O} W. N; 1001; , 51.0, 615; A 


(3 
T, R. 1821 Qal, 723, 


: was pointed out by Page, J. 


"e 


G. T. P. RY, O0. v, GOPi RAMSSOURI SHANKAR, ` . dd] 
the 19th of May, 1021: The suit was brought. 


Jesraj Patwari (6) by Ranken, C. oA and 


. Mitter, J. that in suits for damages for 


non-delivery of apart of a consignment 
delivered under Risk Note B, there is a 
necessity Of proving that there has been 


in fact a "loss " of the part concerned and 


the initial burden of proving that is on the 


Railway Company. In Puran Das v. East 


Indian Ry. Co. (4) Das and Adami, JJ., 


agreed with the view of Mr, Justics Page 


and as this view differed from the decision 
in Great Indian Peninsular Ry. Co. v. Jitan 
Ram (3), they referred the ease toa Full 
Bench, It. was found by the Full Bench, 


-that on the pleadings the reference did 


not arise; but reliance is placed upon the 
judgment of my brother Jwala Prasad 
and on. certain observations in the judg- 


ment of the learned Ohief Justice, This 


decision of the Fall Bench has since been 
considered along with other decisions of 


the Court .in two -cases by two’ Division 


Benches of this Court ; and in Nagendra 
Nath. Senv. B. & N.jW. Ry. Co. (7) it was 
held that in a suit ‘based on non-delivery 
the Railway Company must prove loss 
before they can claim. the benefit of the 
Risk Note; andin Tarachand Marwari v. 
Bengal Nagpur Ry. Co. (8) that decision 


“was followed; and it must be taken that 


since the decision of the Full Bench, the 


view in this Oourt has been that. non-de- 


livery does not constitute loss and, there- 
fore, the decision in Great Indian Peninsular 
Ry. Co. v. Jitan Ram (3), is not conclusive 
of the present question. Now on the 
language fs. 77 a notice’ is only required 
in cases of claims for.refund of an over- 


charge or for compensation for loss, de- 


struction or deterioration. If non-delivery 
ig notceo-extensive with loss,it would seem 
to follow that notice is not required ina 
suit based on non-delivery ; and obviously 
non-delivery includes much more than loss 


which is. only one of-several possible. 


cases. Non-delivery may be dieto miš- 
delivery or to wilful detention by the 
Railway Company as well as to loss. As 
in the case 
cited- above, the true. view would seem 
to be that the goods.may or may not be 
lost and that proof ‘of non-déelivery is by 
no means a conclusive evidence as to whe- 
ther or notloss has occurred. .'" Indeed I 


(8) 108 Ind. Cas, 253; 32 O. W, N; 76; 46 0, L. J, 


f 105 Ind. Cas. 510. 


107 Ind, Oas, 158. 
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go further and beg leave to state that 
on such evidence alone an inference could 
not reasonably be drawn that the goods 
had beenlost". It would seem to follow 
from this decision as well as from the 
language of the section itself that when 


non-delivery without more is pleaded no: 


notice under s. 77 is required though it 


. may turn out that the suit will-fail for 


wantof notice if it be established by the 
Railway Company that if is in fact a 
case of loss. A different viéw was taken by 
the Oaleutta High Oourt in Assam Bengal 


Ry. Co, v. Radhika Mohan Nath (9) where it . 


was held that in a suit based on non-delivery 


. notice under s. 77 is required, though there 


the question whether notice would be neces- 
gary where the goods were wrongfully de- 
tained was left open. That decision seems 
to have proceeded on an interpretation of 
"loss" which is inconsistent with the later 
decisions. In effect the question of notice 
seems to come back to the prior question 
of loss. If the Railway Company plead 
want ofnotice they’ must show that this 
case of non-delivery was a case of loss, -The 
position, therefore, on the merits aud on 
the technical question of notice is precisely 
the same, viz., the defendant company must 


plead and prove loss before it can rely 


either on the Risk Note or on want of 
motice. Í 


The appealis dismissed with eoste includ- 


ing thecosts of the first hearing and of the 


Jwala Prasad, J.—I agree. 
. B, K. P, a Appeal dismissed. 
A; N. A, 2s l 


] 72 Ind, Cas, 714; 28 0, W, N. 438; A. I, R. 1928 
Oa be 397, ` * ’ 5 
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PATNA HIGH COURT. 
Ssconp Orvin APPsanL No. 1049 or 1924. 
< December 8, 1927. 
Present :—Mr. Justice Kulwant Sahay and 
Mr, Justice Macpherson. 
Sheikh ABDUL BAQI—DerrgenDant— 
APPELLANT 
| ' . Persas 
. SHEO PRAKASH SINGH AND OTHERS 
-—PLaINTIFFS— RESPONDENTS. 
Easements—Right of owner to make use of surface 
water—Adjoining :owner, whether entitled to flow of 


surplus water, : 
Ivery land owner has a natural right to collect 


pad retain upon his own land the surface water not 


ABDUL BAQI V. SHEO PRAKASH SINGH, 
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flowing in a defined channel and to put it to such use 
as he may desire, and although he has a right to dis-' 
charge the surplus water onto an adjoining owner's 
land, the latter cannot compel him to do so unless 
he has acquired arighg to such surplus water by 
contract or by prescription. [p. 544, col. 2.] 

Sarban v. Phudo Sahu (1), followed. 

Second appeal from a decision of the. 
Subordinate Judge, First-Oourt, Gaya, dated 
the 21th June, 1924, confirming that of the. 
Officiating Munsif, Third Court, Gaya, dated 
the 15th January, 1924. >  . 

. Messrs. Syed Noorul Hassan and A. H, 
Fakhr-ud-Din, for the Appellant. 

Messrs. Kailaspati, Sarjoo Prasad, K. N. 
Varma and Ahmad Reza, for the Respond- 
enis, - l l 

JUDGMENT. 

Kulwant Sahay, J.—This isan ap- 
peal by the defendant against the decree of 
the Subordinate Judge of Gaya ccnfirming 
the decree of the Munsif and decreeing the 
plaintiffs’ suit. The plaintiffs and the de- 
fendant are the co-owners of Mauza Bagahi 
in Mahal Deokali, Touzi No. 4100, in the 
District of Gaya. * Mauza Bagahi was parti- 


tioned several years -ago. According 
to the defendant the partition took 
place about. fourteen years ago, By 


this partition the village was formed into 
three takhtas: one of 9 annas forming the 
istamrari mukarrari interest ofthe plaint- 
iffg Nos. l—10 and offthe defendant, an» 
otherof l anna belonging to the plaintiffs 
Nos. 11—13, and the third of 6 annas be- 
longing to the defendant exelusively. There 
are several ahars in this village. The 


. southern most ahars is the Parao ahars. To 


the north of it is Genda ahar which the 


\ 


plaintifis allege is not anahar but is known © 


as Kita Genda, whereas the defendant 
alleges that itis an ahar. , To the north of 
it is the Ganghar ahar. To the. north-east 
of Ganghar is Jharhi ahar to the north-west 
of Ganghar is Dangra ahar.. The Parag, 
Genda, Ganghar and Dangra aharsare in 
the 6 annas takhta of the defendant, and 
the Jharhiaharis in the 9-annas takhta 
belonging to the plaintiffs Nos. 1—10 and 
the defendant. Tothe south of the. village 
Bagahi is Mauza Khuth& ^| . 

The plaintiffs'cass is that the system of 
irrigation in the village since time imme- 


morial has been that water from the sous . 


thern village, Mauza Khutha, came by 
means of a defined channel into the Parao 
ahar ; that after irrigating the lands to the 


` north of Parao ahar.the excess water used : 


to flow into the Ganghar ahar and from 
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Ganghar ahar the water used to come to the 
Jharhi ahar from which the landsin the 
9 annas takhta used to be irrigated. The 


plaintiffs complain that the defendant has 


raised the embankment of the Genda ahar 
and has placed Dhongas on the western pind 
of Genda ahar, with the result that the flow 


of water into the Jharhi ahar has been. 


stopped and the defendant has been 
irrigating his landsto the west of Genda 
and Parao ahars which used never to be 
irrigated by the water from these ahars. 
The plaintiffs, therefore, ask for a declara- 
tion that on adjudication of the plaintiffs’ 
title it be held that the defendant had no 
right to raise the height of the pind bear- 
ing No. 754 in Genda ahar and had no 
right to put a dhonga on the western pind, 
that the original height of the northern 
pind of Gandaahar was only 14 feet and 


that the defendant had wrongfully raised it- 


to 9 feet; that it might be determined 
and -declared that the plaintiffs were entitl- 
ed tocutthe pind No. 754 and to take water 


into the Gangharahar and thence into the- 
Jharhi ahar andthe Dangra ahar; that. it. 


might be declared that the defendants had 
no right to takewater towards the west of 
the pind, in khasra No, 788 and they had 
“no right to place the dhonga in the said 
pind .No. 788; and they prayed that an 
order may be made to demolish the pind of 


‘the Genda ahar No, 754 and to reduce it to. 


its original height of 14 feet and to remove 
the dhongafrom the pind No. 788, and that 
a permanent injunction might be issued 
restraining the defendant from ever raising 
the height ofthe pind 754 to more than 1i 
feet or placing a dhonga in pind-No. 788, 
The defence of the defendant was that the 
surface water of Mauza Khutha used 
to come into the Parao ahar and the 
lands of the defendant [used to be irrigated 
thereby, thereafter the Genda ahar used to 
be filled with water from the Parao ahar 
and the water from the Genda ahar used to 
‘irrigate some lands of the defendant, there- 
after the watergof the Genda ahar used to 
go into the Ganghar ahar and thence -into 
- the Jharhi ahar and from it the lands of 
defendant as well as the plaintiffs in 
the 9-annas takhta used: to be irrigated, 
after that the water of the Ganghar ahar 
used to go into the Dangra ahar and from it 
the lands of the defendant and somé lands 


of the 9-annas takhta used to be irrigated,- 


" $hat the flow of water from Khutha into 
Farao ahar had been stopped on account of 


_ 


‘and the Jharehi ahars.. 
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-obstructions raised by the proprietors of 

Khutha, and that as the flow of water from . 
. Khutha into Parao akar had been stopped, 


the Parao ahar is now filled by rain water 
and there is no sufficient quantity of water 
in the Parao ahar to flow into the Ganghar 
The defendant 
stated that the height ofthe pind No. 754 


` has always been 8 or 6 feet, and that he has 


the right to take water from the Genda ahar 
to irrigate his lands towards the west of the 
pind No. 788. He also ‘raised certain -ob- 
jections as regards limitation and as regards 
the suit being bad for non-joinder of the 
proprietors of Mauza Khutha, and he. as- 
serted that he had the right. to discharge 


the excess water from. his ahars into the 


Jharhi ahar, but that the plaintiffs had no 
right to compel him to do so and they were 


not entitled to take water from the Parao or 


the Ganghar ahars into the Jharhi ahar as 
a matter ofright. `` l | 

Various issues were raised, and the learn. 
ed Munsif decided them all-in favour of 
the plaintifs,- He found that there was 
never any dhoñga from before in the west- 


_ ern pind of the Genda ahar, and, that water 


from Parao ahar or Genda’ahar never irri- 
gated the lands lyingto the west thereof, 
that the dhonga and the passages for tak- 


ing the watêr were new and recently made: 


by the defendant, that Genda was only a 


kita and not an ahar, that the height of the 


Genda pind wasonly 3 feet and- that the 
defendant had wrongfully: raised it to 5 


‘feet, that the flow of the surface water of 
village Khutha had not been stoppéd .and 


that it was still flowing into the Parao ahar, 
that the plaintiffs had established their 
right totake the water from the Parao ahar 
into the Jharhi and the Dangra ahars and 
that the defendanthad no right to stop the 
same. He accordingly made a decree, in 
favour of the plaintiffs directing that the 
height of the northern pind of kita Genda 
be reduced to its original height of 3 feet, 


‘that the dhonga or Karha or any other ` 
water passage in the western pind of Genda 
‘or Parao ahars will be closed, and that the 
defendant be perpetually restrained from 


irrigating his lands to the west of Genda 
and Parao from the water of the Parao or 
Genda chars and from increasing the height 
of the pinds of kita Genda above 3 feat, 
Against this decroe the defendant went 
in appeal before the Subordinate Judge, 
The points urged by him before the Subor- 
dinate Judge are set- oul in detail fin hig 


a 


Pd 


o bd 


fendant tolet the excess or surplus water 


 ofhis upper land flow- over his land into 


the plaintiffs’ ahar and. that the plaintiffs 
had.no right to reduce the northern pind of 


" Genda or to prevent him from taking the 


water to the west of the Genda and Parao 
ahars. The learned Subordinate Judge has 


“found that water from  Khutha. flows 


through a defined channel into the Parao 
ahar. Hehas also found that the: defend: 
ant has no right to take water from kita 


_Genda westward through the Dhonga and 


that the original height of the northern 
pind in kita Genda was 3 feet and that the 
defendant had no right to raise it to 5 feet. 
As regards the right of the plaintiffs to 
take the water into the Jharhi and the 
Dangra ahars, the learned Subordinate 


' Judge has come to no finding. He observes. 


as follows :— 
| “I think that when ihe plaintiff is en- 
titled to the surplus water of kita Genda 
overflowing the pind of kita Genda to the 
“north, the plaintiffs have a right to insist 
that the defendant should not increase the 
height of that pind.” ; l 
He takes it for granted that the plaintiffs 


. Bre entitled to take thesurplus water of kita 


Genda. Itistrue that the learned Munsif 
came to the finding that theplaintiffs had 
acquired such right. Although the Munsif 
found thatthe plaintiffs had failed to prove 
any contract or prescriptiye right by evi- 
‘dence, yethe was of opinion thatit was to 
be presumed from the acts of the parties 
that the -father of ‘the defendant 
contracted or agreed to allow the excess 


‘surplus water to pass to Ganghar ahar 


through the newly constructed  Parao 
uhar which he found had keen constructed 
by the defendant’s father, and ‘that the 
system of irrigation has always been as 
alleged by the plaintiffs in the plaint, The 
Munsif, therefore, proceeded upon the as- 
sumption that the plaintiffs had acquired 
the right undera contract. This finding of 
the Munsif was challenged by the defend- 


. ant in appeal before the Subordinate Judge 


but the learned Judge has come to abso- 
lutely no finding upon the point. As waa 
-observed by Daweon Miller, O. J.; in Sarban 


_ v. Phudo Sahu (1), every land owner has a 


(1) 69 Ind, Cas. 947; (1992) Pat, 305; 4 U, P. L, R. 
eG) 105; 4 WL T, 81; A. 1, R, 1923 Pat, 65; 2 Pat, 
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l judgment, One of the points taken before. 
. him by the defendant was that the plaintiffs 
had aequired no right to compel the de- 
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natural right to collect and retain upon his. 
own land the surface water not flowing in-& 
defined channel and to putit to such use 
as he may desire. 'He may also allow it to 
flow away in the usual course of nature 
upon the lower lands of his neighbour and’ 
cannot be bound to prevent it from so -do- 
ing. There is no defined channel from the 
Parao ahar to the Ganghar ahar or from 
the Ganghar to the;Jharhi or the Dangra 
ahars, and itis for the plaintifs to prove 
how they have acquired the right to compel 
the defendant to discharge the water from ` 
the Parao ahar into the Ganghar ahar and 
from there into the Parao and the Dangra 
ahars. Se long as the water remains on the 


defendant's land ,he has every right to make 


whatever use of it he thinks proper, and . 
even if he had never taken the water from 
these ahars to irrigate his land lying to the 
west of the Genda ahars or Genda kila and 
the Parao ahar, there is nothing in law. to 
prevent him from .doing so; unless, and - 
until the plaintiffs establish that they 

have acquired. a right to compel .the. des 
fendant nót to do so. It is contended. on 
behalf of the appellantthat he has évery 
right to convert his waste lands and bheeth 
lands into paddy lands, and there is no 
reason why he should not improve his es- ` 
tate if by so doing he does not infringe the 
right of any other person. lam of opinion 
that the learned Subordinate Judge has 
failed to consider the very material issue 
as to whether the plaintifis have acquired, | 
either by contract. or. by prescription any’ 

right tocompel the defendant to discharge 
his water into the Jharhiand the Dangra 


-ahars as although thedefendant may have a . 


right to discharge his excess water on to the 
plaintiffs’ land, the plaintiffs cannot compel ' 
him to do so unless they prove that they . 
have acquired such right. . 

The decree of the learned Subordinate 
Judge, therefore, must bé setaside and the 
appeal must be remanded to him for res 
hearing and disposal according to law, . 
Costs will abide the result, . ; | 

Macpherson, Ji—lagreo  —— 

BER ^ UJ Decree set-aside, | 
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OUDH CHIEF COURT. 
FULL BENCH. 
. Second OivIL APPEAL No. 40 or 1927. 
| “November 1, 1927, .. 
Present: —Sir Louis Stuart, KT., Chief. 
.Judge, Mr. Justice Raza and Mr, Justice 
TE Pullan. 
On difference of opinion bétween 
Mr, Justice Misra and Mr. Justice Hasan. 
. GANESH SINGH AND ANOTHER— ^ 
| . DEFENBANTS—APPELLANTS | 
B M V2TSUS mE 
- BHIKHAM SINGH AND ANOTRER— 
PLAINTIFFS —RESPONDENTS. 
Award—Direction by arbitrators that plaintiff Should 
execute mortgage tn favour of defendant for a certain 
sum and declaring cancellation of gift—Award, whe- 
- ther vague or indefinite—Civil Procedure Code (Act-V 
of 1908), Sch. II, para. 16, (2)—Trial Court, setting 
aside award and deciding case on merits —Appellate 
Court passing decree in accordance with award—~ 


‘A suit for cancellation of adeed of gift and for 
recovery of possession of. the property conveyed 
was referred to arbitrationand tha arbitrators gave 
an award as follows: ‘We decide the case in this 
..way that by declaring the deed of gift cancelled and 
non-existent we award Rs. 680 due to the defendant 
from plaintiff for which the plaintiff shall execute 
within one. month a -deed of possessory mortgage in 
. favour.of the defendant. .In the event of default the 
defendant shall be entitled to obtain execution of the 

` possessory mortgage from the plaintiff through Court": 
> Held, by the’ Pull Bench, that the portion of the 
“award: by which the arbitrators directed that the 
-defendant should remain in possession of- the pro- 
perty transferred until the plaintiff paid Re. 680, was 
not" objectionable either under the provisions "of 
- para. 12 or para. 14 of the Second Schedule, Civil Pro- 
-cedure Code, and thatit could not be set aside on any 
‘of the grounds mentioned in para. 15. [p. 551, col. 2.] : 
—. Per Hasan and Misra, JJ.—' The provision in cl. (2 
of para. 16 of Sch. II of the Code of Qivi 
Procedure applies only where a decree has been 


: passed, by the trial Oourt in accordance with the - 


terms.ofthe award. Where, however, the. Court of 
_ first ‘instance sets aside the award and passes a 
decree on the merits and the lower Appellate Court 
sets aside that decree and passes a decree in accords 
ance with the award, a second appeal-is maintainable, 
[p. 546, col. 2; p. 550, col. 2.] 
_Shyama Charan Pramanik v. Prolhad. Durwan (1) 
&nd Chintamoni Aditya v. Haladhar Maiti (2), relied. 


on. PIDE a 
*. Per Misra, J.— The arbitrators are Judges of law as. 


well of facts and their error in law will not vitiata 
theaward:[p 548, col. i] . , , 
Ghulam Khan v. Muhammad Hassan (3) and Know 
v. Symonds (4), referred to. - . LE 
` 2 ‘award cannot be`set aside merely upon the 
round that the decree passed by the arbitrators is.not 
‘One which would have ordinarily been passed by the 


' Becond appeal against the decree- of. the 
‘Additional Subordinate : Judge, Hardoi, 
, dated the 22nd November, 1526, reversing 


thatof the Muneif, Hardoi, dated the 15th E Zone. 


July, 1926, — 
m) 


- GANESH SINGH 9; BHIRHAM SINGU; 


af 


' Court in which that suit was instituted. [p. 548, col. 2.] . 


548 


‘The case came on for. hearing before 
. Misra: and Hasan, JJ., who delivere1 the 
following dissenting judgments, 


JUDGMENT. 


Misra, J.—(October 14, 1927).—This ig 
an` appeal arising out of.a suit brought 
by the ; plaintiffs-respondents- to recover 
possession over a share amounting -to 10 
biswansis of Thok Purab, Mahal Puri, 
situate in village .Mahui Pari, District 
.Hardoi. - l 


^ - The plaintiffs alleged that a deed of 


gift in respect of this share -had been 
. executed by plaintiff.No. l.in favour of 
defendant No. lon the 8th J anuary, 1925. 
The plaintiffs are own brothers; and de- 
fendant No.2 is the father of defendant 
No. 1; The plaintiffs wished to avoid thia 
deed ofgifton two grounds: ‘firstly, that 
‘as plaintiffs Nos. 1- and 2 constituted a 
joint Hindu family, plaintif No, 1 alone 
had no power to make..g gift ` thereof; 
secondly, that the- deed «of gift had been 
obtained by undue influence,’ misrepre- 
‘sentation and fraud practised by defend- 
‘ant No. 2-in the name of ‘his son; defend- 
ant-No.l. As stated above, the plaintiffs 
in their suit claimed possession by’ avoid- 
“ance -of the deed of gift..  - 5 4 
The suit was contested by defendants 
on the ground that plaintiffs Nos. 1 and-2 
‘did not constitute a joint Hindu family 
‘but were separate from. each other and 
plaintiff No. 1 was, therefore, competent 
to execute the deed of gift in réspect of 
the property in suit. It was also urged 
in defence that the deed-of gift had been 
executed by plaintiff No. 1 out of his frees. 
. will and consent and that no misrepresentg« 
tion, undue influence or fraud had been 
practised upon him. It was further alleg- 
ed that the defendants had helped plaint- 
iff No. 1 with a sum of about. Rs. 7C0. in 
. order that he might be.able.to defend 
himself when he had, been prosecuted in 
a criminal. case in the Sessions Court, 
Hardoi, in which he was ultimately cona 
victed: and fined Rs. 200. It . was. also 
alleged. that over and above this sum of. 
.Rs. 700 they had paid tó plaintiff, No, d 
Rs. 200 for payment of the fine which had 
"been inflióted upon him. It was further 


. alleged that they had also paid Rs, 400 
> to the different creditors of plaintiff No, .1, 


The icllowing iseues were framed in the 


-— 


í 


— 
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1. Wasthe property in suit the joint 

- family property of the plaintifis at the time 

when Ez. I (the: deed-of gift) - was -execut- 

ed:? ` 

'9. Were the plaintiffs: Nos. land 2 

separate from each other and -was the 

_< property in suit the separate property of 
the plaintiff No. 1, as alleged ? 

3. "Was Ex. I (the deed of gift) exe- 


" - cuted under fraud: and misrepresentation 


‘as alleged? - 


4. Did the defendants pay off- any sum 

of money on behalf of plaintiff .No. 1 and 

. also to the plaintiff No, l-himself? If so, 
. how much and to what effect ? e- 


5. To what relief are the plaintiffs en- . 


titled ? 


On the date fixed for evidence the parties 
‘applied to the Court that the entire case be 
| referred to arbitration of five persons named 
inthe application. They clearly stated in 

that application that they. would willingly 
accept whatever decision the said arbitrators: 
unanimously arrived at. The case was 
“thereupon referred to arbitration, and the 
arbitrators filed their award on the 16th of 
April, 1926, under which they declared the 
-deed of gift to be inoperative and to be 
“treated -as having been cancelled, but 
directed plaintiff No. l to pay Rs. 680. 
. Plaintiff No. 1 was also directed to execute 
a mortgage-deed with possession and if he 
failed to do so, defendant No.1 would be 
.entitled to get it executed through Court. 
"Parties were ordered to bear their own 
costs. It was also declared that plaintiff 
No. 1 was quite separate from plaintiff No. 2 
“and that the latter had, therefore, nothing 
` to do with the property in suit. 


"On the 24th of April, 1926, the two 
- defendants filed & joint application urging 
their objections against the validity of the 
‘award. Their chief objection was that the 
provision: in the award directing plaintiff 
“No, 1 to execute a mortgage-deed in favour 
‘of defendant No.1 was legally invalid and 
incapable of being enforced, such a provi- 
‘sion. being beyond the power of the 
‘arbitrators to impose. They, however, 
-clearly stated in the application that they 
had: no objection if,the Court passed a 
-decree on the basis of the rest of the 
award, ; P. 
The learned Munsif passed a very brief 
order on the 19th May, 1926, in the following 
‘terms:— 
“The award isobviously illegal, I, there- 


fore, supersede the order of arbitration and. 
proceed with the suit myself.” Having 
passed this order he tried the case” himself 
and as&result of the trial he dismissed the 
plaintiffe’ suit with coste. TE 
- Plaintiff No. lappealed and the appeal 
was heard by the Additional Suborainate 
.Judge of Hardoi. lhe chief contention 
urged in appeal was that the trial Court was 
-wropg in kaving set aside the award and 
tried the case itself. The learned Subordinate 
Judge accepted that contention and dis- 
agreeing with the viewof the trial Court 
. held the award to be good and passed a 
decree in terms thereof. —— m 
The defendants have now come up to this 
' Oourt in second appeal, and the chief 
contention urged by their learned Counsel 
_is that the lower Appellate Court was wiong 
in passing a decree in accordance with the " 
terms of the award since the award wes 
invalid and no decree should have been 
` passed on the basis thereof. 


A preliminary objection was teken on 
behalf of the respondents that no appeal 
could lie from the .decree of the lower- 

. Appellate Court since it had been paseed in 
- terms of the award. Paragraph 16 of Sch. II 
‘ofthe Code of Civil Procedure was referred 
. toin this connection. We are of opinion that 
- a Becond appeal is maintainable where © the | 
Court of first instance sets aside the award 
. and passes & decree on the merits and the 
- Jower Appellate: Court sets aside that decree 
and ‘passes a decree in accordance with the 
award. The mere-fact that the decree of 
“the lower Appellate Court is in accordance 
with the award is.no- ground for refusing 
. the appeal. In our opinion the provision 
. jn cl. (2) of para. 16 of the Second Schedule 
~ applies only where a decree has been pro- | 
nounced by the trial Court in accordance with : 
.the terms of the award. This appears to be 
clear from the entire scheme of the Second 
Schedule. We are supportedin this view by .. 
.two decisions of the Caleutta High Court, . 
one reported in Shyama Charan Pramanik 
v. Prolhad Durwan (1) and: the other in - 
Chintamoni Aditya v. Haladhar Maiti 
(2). Both these decisions were under tbe : 
“ previous Code of Civil Procedure (Act X1V 
‘of 1882) in which s. 522 was equivalent to 
"para. .16 of the Second Schedule of the 
present Code. Mookerjee, J., held in the 
second case that the bar of appeal provided. 


(1) 8 C. W, N. 390. ` TERME. 
(2) 9 O, L. J. 153; 10 C. W, N, 601, 
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by s. 52? was applicable only when a decree : 
. had been made in accordance, with tha 

award by the Court of fret instance and not 

when asimilar decree had been made by a 

Üourt.of Appeal in reversal of the order of: 
the first Coart setting aside the award. 

We, therefore, overrule the preliminary 

objection. 

I now proceed to diseuss the appeal on 
the merits, and to examinej the contention 
urged by the learned 
ants-appellants, viz, that the 
invalid in law and that, therefore, 
should be passed on the basis thereof. We 
have heard the learned Counsel at great 
length and have taken time to consider our 
judgment. -The conelusion at which I have 
arrived is that the award, dated the 16th 
April, 1926, is à good award. and must be 
maintained. _ 

The chief contention put: forward by the 
learned Counsel for the “appellants was that 
the arbitrators had in the body of the award 
declared that the deed of gift had been 


award is 


for consideration ba-muawiza) and that 

Ra. 630 had been spent by defendant No. 1 

(Ganesh Singh) on behalfof the plaintiff 

No. lin paying off two decrees of the Court 

of the Subordinate Judge of Hardoi and a 

debt due to one Piare Lal bazaez (cloth 

Seller) from -him. It was urged that this 

portion of the award was inconsistent with: 
the operative portion thereof where the 

arbitrators had declared the deed to be 

inoperative and directed it to be cancelled, 

asking plaintiff No. 1 to pay a sum of 

“Rs. 680 and to execute a 

mortgage in favour of defendant No.l. In 

respect of the property in suit.. It was 

argued that if the deed of gift was executed : 
for consideration it necessarily implied that 

the-deed had not been executed. under: 
fraud, misrepresentation or undue influenge 

and consequently the award of the arbitra- 

tors could not stand. Ihave given my best 

consideration to this argument and have 

come to the conclusion that it cannot be 

accepted. [ am unable to interpret the word 

consideration) as used 


by thé arbitrators to mean that the deed. - 
validity the: 


es "ar 


arbitrators were going to. uphold. Indeed, 
the Operative portion of the award which 
just follows the passage contaiaing this 
expression directly militates against this 


view. The award of the arbitrators should, © 


according to the ordinary rule of law, be 


GANESH SINGH 9, BRIXHAM BINGK,. 


Counsel for defend- . 


no decree ~ 
nothing else. 


. upon anything 


. behalf of plaintiffs. 
executed by plaintiff No. 1 (Bhikham Singh) ` 


possessory deed of | 


- declareit inoperative and 


JO 
read asa whole and portions out of it cannot 
be picked up to show that the finding of 
the arbitrators was inconsistent with those 
portions. We are not’ concerned with the 
reasoning of the arbitrators: the only thing 
with. which we are concerned is the. opera- 


' tive portion of their award. In the Appendix 


attached to the Second Schedule of.the Code 
of Civil ‘Procedure, Form No, 5 provides 
how an award isto be stated ; and it appears 
to us from the said form that the only thing 
which arbitrators are required. to state 
in their award is their conclusion ‘and 
It, therefore, appears to me 
that in order to find out what the 
award in this case wag we have -only to 
refer to the' operative portion of the award; 
and the legality or illegality.of the award 
must depend upon that portion and not 
else. It is possible that the 
arbitrators might hava meant by ihe ex- 
pression “‘ba-muawiza’. to mean that some 
money had been spent by 
. Issue No. 4 was ey- 
Pressly directed towards this matter, T 


| do not, however, wish to pursue the matter 


further. It appears that plaintiff No. 1 
is& young man of 90 years and defend- 
ant No.2, the father.of defendant No. 1 
helped, him with money and in other ways 
while a criminal case wag going on 


It is, under the circumstances, possible that 
defendant No.2 might | t 
fluence over plaintiff No. l and the deed 
of gift might have been theresult of the 
said influence. I do not Wish to arrive at 
any definite finding on the point since it 
is not necessary for us to do so. We are 
nof entitled to sit in judgment .on the 
award of the arbitrators, I Only point out 
to these circumstances as they appear to 
us to exist on the record as reasons which 
might have very well induced the arbitra- 
tors to set aside the deed of gift and fo 
to direct at the 
same time.plaintiff No. 1 to pay defendants 
a sum of Rs. 680 which in the’ opinion of 
the arbitrators was” proved to have’ been 
Spent by them on his behalf, . ; a. 
Another contention which was urged 
before.us.by the learned Counsel for the 


. defendants-appellants was that the direc- 


tion in the award calling upon plaintiff 
No.l to execute a deed of mortgage in 
favour of the defendants was an invalid’ 
and unenforceable:condition and: that the 


arreter bad no jurisdiction teineornorata 


à 


by defendants on ^ 


. against him in the Sessions Court of Hardoi; ` ` 


have acquired in. - 


gs UU 
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‘uch a condition in their ‘award, I have 
.. "mot been able to understand the: attitude 
of the, defendants , regarding this matter. 
The condition is obviously to their own 
"penefit, "end unless their object in raising 
‘the contention be to get thereby the whole 
‘of the award set aside, I do not see any 
point in the objection. In my opinion 
‘plaintiff No. 18 claim fox possession of 10- 
‘biswansis share by avoidance of “the deed 
of gift executed in favour of defendant 
"No, 1, had been ‘referred to’ arbitration an 
the arbitrators were quite within their 
` authority when they declared the said deed 
of gift to be inoperative, and . while 
cancelling it they also directed plaintiff 
“No, 1 to pay defendant No. l a sum of 
Rs. 680 which in their opinion was proved 
“to have been gpent by him on his (plaint- 
: iff No. 1's) behalf. I do not see any illegal- 
dy in guch an award, and sm of opinion 
‘that it cannot be considered to be in any 
“way. invalid or . unenforceable. Ji was 
“merely a direction to make the position. 
of defendants secure inregard to.the money. 
'Bpent by them on behalf of plaintiff No. 1. 
i While dealing with this point I might also 
‘Btate that the position of arbitrators is 
: different’ from that ofa Court. Yimay be 
“that it would not be open tothe Dourt to 
- pass’ a decree like the one passet! by the 
‘arbitrators in this case. -If the Court had 
'49und the deed to have been executed 
‘under undue influence, 
or fraud, it would have passed a decree 
' declaring the deed to be inoperative and 
ordering it to be cancelled. If the Court 
- found that the deed was executed with full 
‘and free consent thé suit of the plaintifis 


' would have been dismissed, The arbitrators 


of law as well as of 


. are, however, Judges | 
‘ facts; and they may have erred in law but 
doés not vitiate the 


-their error in law ; 

“award [Vide Ghulam Khan v. Muhammad 
: Hassan (3).] In Knox v. Symmonds (4) Lord 
“Qhancellor Thurlow. observed as follows:— 
|. "Üpon 8 general reference to arbitration 
. of all matters in dispute between the parties 
-the arbitrator hasa greater latitude than 
the Court, in order to do complete justice 
‘petween the parties, ‘for instance, he may 
‘relieve against a rig ; 


“upon. one party; but which, having been 


` 43) 29 O, 167 at p. 186; 29 I A. Sly 6 O; W. N. 226; 

(19 M, Lids 77; 4 Bom. L. R, 161; 8 Sar. PC, J, 154; 

BOR. B 1902 (P. me : | "NN 
"t (1101) 1 Yes. 77. 369, 80-2 R, 2990 0t p» 301, - 
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‘terms of 


‘and ‘valid transaction. 


misrepresentation ' 


'certained, I 


ht, whi h bear » 
whic ears hard therefore, 
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acquired legally and without fraud could 
not be resisted 1n & Court of Justice.” - ^ 
It, therefore, appears to me that we will. 
not be justifed in setting aside the award 
merely upon the-ground that ‘the decree 
passed by the arbitrators is not one which 
would have ordinarily: been passed by.. the 
Court in which that suit was instituted. - 
I might also refer to another ' objection, 
which was urged in connection: with thé 
validity of the award, it being that: the 
iti as laid down by the arbitrators, 
requiring the plaintiff-No. 1 to execute & 
deed -of possessory mortgage in favour of 
was a vague and indefi- 


‘nite condition and was'not capable of being. 


enforced. On this point I sm in entire 
agreement 
Subordinate: Judge that there is no vague- 
ness or indefiniteness 


mortgage, laying’ down that the mortgagee 
ig to obtain possession .of the property in 
lieu of a fixed: sumi with a condition that 


‘the redemption isto take place whenever 


the mortgage money is paid, is quite a good 
In the case“of 4 


— 


"asufructuary mortgage itis not necessary 


that the period for redemption -should :.be 
fixed in the‘mortgage- As to the property 
to be mortgaged it is clear that.the pro 
perty which was the subject-matter of thi 


. gift was intended to be. mortgaged. 


. 


therefore, the property to be mortgaged i 
capable of being ‘ascertained and furthe 
the amount of money, ‘for which: the prc 
perty is to be mortgaged, can:also.be at 
ám of opinion, that: ever} 


thing, which is necessary- for a deed « 


‘ usufructuary mortgage, is ascertainable, an 


on that score no ‘objection can be “take 
to the validity of the award. - The wel 


"known rule of law is "certum. est qu. 
. certum reddi potest" - 
- certain, which 
certain) and that should be-applied . to th 
‘ease (vide 
Edition, page 399). 


(that :is- sufficient 
le of :being mat 


is. capab 
Broom’s Legal Maxims, Nih 


` 


I am, therefore, of opinion that thè. de 
sion of the learned ‘Subordinate Judge. 
correct and must be maintained. I-wou 
dismiss this appeal with cosis. 

Hasan; J.— (October -l4, 1927).—1 
material portion of the award in quest 
ig as follows:—  . : 

“The facts of the‘ case. are.that a deec 


-gift E was executed by: Bhikham ` Sit 


deception-and fraud; .But Ganesh Singh, 
etc., the defendants; deny this. . On a con-, 


sideration of, the evidence and documenta. 


"produced by the parties we. have reached, 
this conclusion that the-deed of gift exe- 


euted..by Bhikham Singh aforesaid . was 
executed for consideration which.comprises 


“Rs. 680: which Ganesh. Singh has paid.to 
Bhikham Singh in the following manner... 
eese ACCOTdIngly . we- decide this case 

:- in this. way that by declaring the deed of 

gift .as. cancelled and. non-existent we 

award Rs. 680.due to the defendants: from 


the plaintiff for which the plaintiff -shall : 


execute within: one month -a deed of 


possessory mortgage in favour of the de- - 


fendant. Inithe event of the plaintiff not 
-- executing the deed of mortgage within one, 


month the defendant shall be entitled to - 


obtain execution of the .possessory mort- 


- gage from.the plaintiff through Court. 


The parties will bear their own costs.” |: 
. In my-opinion. this award is not. only. 
illegal in part, butis.. also- vague and in- 
definite on the whole, and contradictory. 
in-itsown terms. To mymind the direc- 
tion in thé award that: the plaintiff shall 


give, a. possessory mortgage to the defend-. 
ant, and that the defendant shall accept, pay 
condition  pre-' 


such a mortgage is. a. 
cedent on ‘which the decision as to the. 
` cancellation of the deed-of gift rests. The 
intention of the whole award 


‘only in theevent of the execution of the 
contemplated deed of mortgage. 
is a contingency the happening oi which is. 
made to rest, first, on the option of the 


plaintiff, and secondly, on the option of the . 


defendant. Hither of them may well 
choose not to exercise the option. Thus, 
there is an inherent lacuna in the award. 
This makes the award unenforcible and, 
therefore, illegal, 


any more for the arbitrators than for a 
Court of Justice to compel parties to 
specifically perform such. acts as , would, 
make one of such: parties the debtor of the 
other and the latter a creditor of the former: 
South African Territories v. Wallington (5), 
- 5) (1898) A. O.: 309; 67 L. J. Q. B. 470; 78 L., T. 426; 
46 W,R.545,14 T. L. R 298. «s s 


- me 


=I 


is. that. 
reliefas to the cancellation shall. enure, 


Now that, 


“sami Pillai (6). In this view of the case, 


also this part of theaward is illegal, and 


e ^t. > 


' virtue of the direction ‘we. cannot give to. 


the plaintiff liberty to pay and cannót 
impose an obligation on the defendant to 
receive Rs, 680 in cash, as obviously we 
cannot, the direction’ cannot be'treated as, 
merely an indication , ofthe: manner. ‘of 
ayment of Rs. 680. It appears to me 
that according tọ the intention. of the 
arbitrators the possessory mortgage when 
it came into existence is, to take:the place | 
of the gift in question. .In so doing the 
arbitrators created a new relation between 
the. parties:. of debtor and creditor; of 
mortgagor and mortgagee. This they 
had.no authority to do." This reasoning” 
brings the case within the rule laid down 
by Lord Denman, Chief Justice, in the case 
of Ross v. Boards(8). I will quote here the 
observations of Lord. Denman which to 
my mind are very apposite to the case. 


before us: 


' «The objection insisted upon - must 


Farther I do not -see how it is posaible | prevail. Tae agreement between these. 


Cas. 201: 41 M. 959; 8 L. W, 498,35 M; 
MD T "En L. T. 315; (1918) M. W. N. 811. . . 
. (1) 92 Tnd. Oas. 023; 53 T. A. 1; 30. W. N. 127; A. 
3. 49. M. L. J. 812; 430. Li J. 14; 
M. W. N, 96; 3 Pat. L. R. 330; 


28 Bom L. oe | 
adobe 3 & P. 382; 1 W, W.. & H. 376; 2 Jur. 567; 
47 R. R. 590. i fe Se ee 


|, E 
parties was, that the deféndant. should sell 


- the land to the plaintiff, the title to be 


niade out tothe satisfaction of- Mr. Blunt. 
"Jt was referred to the arbitrator to settle 


b 2 


` ell questions between the parties, on the 
‘agreement. 
jong arising on the agreement, but awards, 
of and concerning the matters referred, 
that the defendant shall convey to the 
laintiff the title, contained in the abstracts, 

o.the parcel of ground specified in the 
We at such parcel to extend, and be 
bounded, as the award points out. . He 
.. leaves it in doubt whether the title is good 
or bad, and, in effect orders that- it 
Bhall be taken with. all faults. The doubt 
is rendered stronger by the direction that 
an indemnity bond shall be executed, 
whichis more than the arbitrator had a 
right to order. The award is not final, 
because, instead of deciding the questions 
referred, it setson foot new ones; and, in- 


stead of ascertaining a right for the plaint- 


iff, gives him à new action for the recovery 
of. damages.” 

I have. said before that the award is 
vague and indefinite. 
to the intended mortgage. Except the 
consideration every other necessary ingredi- 
ent is wanting. The subjeet-matter of the 
mortgage, the period asto the continuance 


of the mortgage, the timeat which theright. 


to redeem shall accrue to the mortgagor 
are all unprovided for, The best test it 
seems to me will be to treat this direction 
. as a contract between the parties and then 
to see whether a specific performance could 
‘be. claimed, by one or the other, of such a 
contract. No elaborate argument is .need- 
ed to show that specific performance of such 
a contract.is wholly out of question. 

I have also said before that the award is 
contradictory in its own terms. The first 
conclusion at which the arbitrators reach 
is that the deed of gift has been executed 
for consideration. This clearly means that 
it is not open to the objections raised by 
the plaintiff. This. being so it is a contradic- 
tion in terms then to say, as the arbitrators 
“have said, that_itis liable to be cancelled 
and to be replaced by a mortgage, . 

Finally, it is enough to say that I am 
clearly of opinion that the arbitrators on 


the terms of the award do not declare the. 


cancellation of the déed of gift unless the 
Condition relating to the execution of the 
desd-of mortgage was fulfilled and that if 
it was not fulfilled or was incapable of being 
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He does.not decide the ques- 


It is so in relation 
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fulfilled, or was otherwise illegal. or was -0 


beyond the authority of the arbitrators to 
make it, the deed of, gift shall not stand : 
cancelled; ! 

I would, NA allow the appeal set 
aside the ‘decree of the Court: below, and 
restore the decree of the -Court of first in- 
stance with costs in favour of the appel-: 
lante in all Courts. 

On the preliminary objection as to the 
maintainability of the appeal I agree with 
the opinion of my learned brother. ^: ~; 





[In view of the fact that there was a 
difference of opinion ‘as to what ought. to 
be the decision in the case, the whole case 
was referred for decision to a Full Bench 
in accordance with s, 13 (2) (b) of the Oudh 
Courts Act, 1925:] ` 

Messrs. Har Narain Dae: and Alt Zaheer, 


: for the Appellants. 


Mr, Kedar Nath ‘Tandon, for the Responde 


ents, 
: OPINION. l 

Stuart, C. J.—The reference etre 
us is as. follows:. A certain Bhikham © 
Singh executedon the 8th January, 1925, 
a deed of gift .of a share in'a village ` 
in favour of Ganesh Singh. - The property 
transferred by the deed.of giftis stated in 
the plaintto have been worth Rs. 1,500 but 
itison the record that Bhikham Singh had 
executed a simple mortgage in reference to 
this property. Bhikham Singh with his 
brother Ratan Singh. instituted, on the 4th 
of January, 1926, a suit in the Ooutt of ‘the 
Munsif of Hardoi in which they claimed as 
against Ganesh Singhthe donee and his 
father Dulam Singh possession of.the: pro- 
perty transferred by the deed of gift on the 
allegations that the "property in question 
was the property of a joint Hindu family 
consisting of Bhikham Singh and Ratan 
Singh, that Bhikham Singh: alone. had no 
power to transfer the property by gift, and 
that the execution of the deed of gift had 
been obtained by the exercise of mis- 
representation, fraud and undue influence. 
Ganesh Singh and Dulam Singh replied that 
Bhikham Singh and Ratan Singh, although 
brothers, were not members of a joint 
Hindu family, that they had separated some 
years previously and that Ratan Singh had 


. become a convert to the Sikh religion. 


They added that the property in question 
was the sole undivided property of Bhikham 
Singh, that he had executed the deed of gift of 
his own free-will and aecord without undue 


T 


{ 
i 
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influence, 
that the deed of gift was executed in re- 
compense for past services rendered by the 
defendants who had advanced money on 
several occasions to Bhikham Singh. The. 
defendants in one portion of their written 


Statement put forward thatif the plaintiffs 
were awarded possession they should only: 


be awarded possession on payment of the 
amount paid by the defendants. The dis- 
pute between the parties may then be sum- 
marised as follows: The plaintiffs wished 
to repudiate the deed of giftand to obtain 
the property back without payment of any- 
thing. The defendants supported the deed 
of giftand asked that they should be allow- 
ed to retain the property, but added that. if 
they were obliged to give it up they should 

8 recompensed for what they had paid. 
already. The matter was referred to the ar- 
bitration of arbitrators. 
reference were very wide. 
were directed to settle all 
ween the parties. The arbitrators decided 
that the property.transferred by the deed 
ofgift was the sole property of Bhikham 


The arbitrators. 
the disputes bet- 


Singh and that he had full power to make ` 


the transfer. They did not decide explieitly, 
but decided implicitly, that there was no 
fraud,  misrepresentation or undue infiq- 
ence and they further decided that the de- 
fendants had paid money to Bhikham Singh 
and that deed of gift had been executed as 


a consequence of the receipt of benefit by’ 


Bhikham Simgh from the defendants. In 
these circumstances it was undoubtedly open 
to them to dismiss the suit. But, in my 
opinion, they were not precluded under the 
terms ofthe reference from setting aside, 
the deed of giftupon payment of compens&- 
tion by Bhikham Singh. to the defendants, 
The whole of the dispute had been placed 
before them. It was perfectly ‘reasonable 
for the arbitrators to take the view: that the 
property transferred by the deed of gift was 
of value considerably greater than -the 
. value of the benefits preyiously received 
and in these cireumstances I-consider- that 
they were well within their rights in ar- 
riving at. the decision at which they did 
arrive. This decision was that, although 
the property was the sole property of Bhi- 
kham Singh and though the ‘execution of 
the deed of gift was an act of his independ- 
ent volition, nevertheless'he should be per- 
mitted to retain the property transferred by 
the deed of gift provided that he paid 
Hs. 080 to the defendants. 
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misrepresentation or fraud and. Rs. 680 as the valueot. the. benefits which he 


The’ terms of the. it w 
“upon a matter. not. .referred to arbitration: 


. They fixed 


E ^— d5bd 


received from the defendants and they ended 


“with a direction that Bhikham Singh was to 


execute a deed of usufructuary mortgage 
in favour of the defendants for a. consider 


ation of Rs, 680. I. do not consider that 


that portion of the award by which they 
directed that the defendauts should remain 
in possession of the: property. transferred 


until the plaintiffs paid them Rs: 680 is 


objectionable either under the provisions of . 
para, 120r para. 14 of the Second Schedule of. 
the Code of Oivil Procedure, and I, undoubt--- 
edly, am unable to consider that that por- 
tion of the award could be set aside on any ` 
of the grounds - mentioned in para: 15. I? 
should have had more difficulty in deciding: 
whether this- Court should or should not. 
direct that the order, that a usufructuary 
mortgage ba executed, should -be -expunged : . 
from the award on the. ground that it was- 


which.could bs ‘separated. from. the ‘other: 
part-and did not. affect: decision on the. 
matter referred. But I' have beeri relieved" 
from any difficulty on that score as the par- 
ties before us have now requested that that 
portion of the award should’ be expunged’. 
They have accepted the conclusion that it. 


isquite sufficient if the decree states that - 


the defendants remain in possession of the- ` 
property in question until .Bhikham Singh 
pays to them the sum.of -Rs.-680. The 
decree will be sufficient title-deed without ` 
the execution of a deed of mortgage. “I 
Should accordingly suggest that the decision 
on the appeal should be this: that in place of 
the present decree the following decree be 
passed: that the deed of gift of the 8th Janu- 
ary, 1925, should be set aside and that Ga- 
nesh Singh and Dulam Singh retain posses- - 
sion of a share of 10-biswansis out of 20 
biswansis.in village Mahui Puri, Mahal Puri, 
Thok Purab, Pargana Gopamau until Bhi-. 
kham Singh paysthém Rs. 680. Bhikham- 
Singh will recover possession. of the said 
shareon payment of Rs. 680. I should sug- 
gest that the parties pay their own costs: 
throughout these proceedinge. ! | 

Raza, J.—I agree and Have nothing to 
add to the judgment that has just "been de- 
livered by the Hon'ble Chief Judge. M 

Pullan, J.—I also agree with the judg- 
ment delivered. ZEN P 

By the Court.—The appealis decided 


accordingly. TN 
A. N. A. Decree modified: 


BER UU 
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- . "Bggonp Oryin APPRAL No, 223 or 1927. . 
S577 November 14, 1927. | ^ 7 

Present: —Mr. Justice Hasan. ` 


2070 APPELLANT 

e 5.7, Versus ` 
RAMSEWAK LAL-—DEFENDANT— 
AN ‘RESPONDENT, 

“Hindu Law— Widow—Right to maintenance—Non- 


résidence with relatives .of ‘deceased husband, whe- .- 


ther. ground -for reducing amount of -maintenance— 
Prayer for arrears of maintenance—Court-fee— 
Court Fees Act(VII of 1870),s. 7, cls. (2), (ti). >. 

"Refusal of a Hindu‘ widow to live- with her: hus- 
hand's relatives is: not a-ground-for reducing the 


mount of-maintenancs payable to her. |p: 953,00]. - 


- 


Parvatibai Bhagirath v. Chatru Limbaji (2), Siddes- 


gury Dassee y. Janardan Sarkar (3) and Sreemutty 


 Nittokisoree Dossee v. Jagendro Nauth -Mullick (4), 


relied on. 


"Where the plaintiff claims’ only arrears of main- 


tenancé and. asks for no relief as -to the deolaration 


‘ 


ofs.7 of the Court-Fees Act and not under cl, (iù of the 
-gaid section. ` [p. 998, cols. 16 2.] ` EE UE 
‘Second appeal against the decree ‘of the 
Additional Sub-Judge, Fyzabad, .in Oivil 
Appeal No.. 73-of 1926, dated the 14th 
: March, 1927,: reversing that.of the Munsif, 


Havali, Fyazabad, dated. the 2ndDecember,. 


1926. 2 
"Mr. Ali Zaheer, for the Appellant. 
"Mr.N aimullah, for the Respondent. 


: JUDGMENT.—This is the Plaintiff's 
appeal from the deéree of the Additional 
Subordinate Judge of Fyzabad, dated the 
14th of March, 1927, modifying the decree 
ofthe Munsif of Havali, Fyzabad, dated 
the 2nd of December, 1926. 


This: appeal arises out of a suit brought: 
by a childless widow claiming arrears of 


maintenance from the defendant, who is 
the brother of the plaintiff's deceased hus- 
band. The plaintiffs case is that her 


deceased husband and the defendant formed 
a joint family and that on the death of the 


former about 6j years ago the. defendant 
came ‘into possession ef the aricestral joint 
family property "by right of survivorship, 
the income of. which was Rs. 40 a month 
approximately. The relief is for the re- 


covery of Rs. 20 arrears of maintenance for 


the months -òf February and March, 1926,at 
the rate of Re. 10 a niontb. The ground of 
tha- clair is- two-fold: (1). An amicable 
gettlement under. which the defendant had 


'. BEAIBON DEL f, BAM BEWAR LAT, 


“hajat -Pirthee Singh v. Ranee Raj Kower (ly 


of-her future right to maintenance, she.is liable to: 
pay Court-fee.on the amount claimed under cl.: (1). 


ground that the plaintiff's husband had < 


` separated in the lifetime of'hisfatherge ^ ^7 -. 
"The first ground of: claim .bas ‘failed im, | 


Pd 


. both the Courts below and, therefore, need ` 
. not be considered further, : The second": 


ground has succeeded. The frial Court” 
on the consideration of the evidence came: 
to the conclusion that the defendant' and: 


' the -plaintiff's husband formed a joint: 


Hindu family, that the defendant was pos-: 


sessed of ancestral property and that the” . 


income was not less than Rs. 25 ‘a month. | 
Accordingly & decree fora sum of Rs. 107 
as arrears of maintenance at the rate of 


Rs. 5 a month was made in favour of the - 


plaintiff, — Po MALE Leer rta 
The defendantfiled an appeal from the. 


decree of the Court: of first instance and” - 
the plaintiff filed cross-objections, The `` 


cross-objections were dismissed and_ the’ 
appeal was allowed by reducing the main- 
tenance tc Rs, 2a month. "The ground of” 
rejection is that during the continuance of 
certain negotiations.for acompromise in tlie - 
lower Appellate -Court the plaintiff’ had: 
expressed her- willingness to gó to and? 
reside with the defendant. The defendant's: 
family only consists of himself and his wife." 

“In second appeal it is urged that the* 
ground on which the maintenance has been. 
reduced is invalid in law. I am of opinion: 
that the appeal succeeds. So far back ab 
the year 1873 their Lordships of the Judicial: 


> 


Committee decided in the case of Rajah’ ' 
Pirthee Singh v. Ranee Raj Kower (1) that” 


VEA | c | b} 
“à Hindu widow is not bound to reside- 


with the relatives of her husband; that the. 
relatives of her husband have no right to. 


compel her to live with them; and that she: - 


does not forfeit her right to properly or. 
maintenance merely on account of her going : 
and residing with her family, or leaving’ 
her husband's residence from any other 

cause than unchaste or improper purposes." 
In the same case their Lordships decidéd* 
that the amount of maintenance should be: 
fixed with reference. to the proprietor’s * 
estate. ln the present-case this was done’ 
by the trial Court and the lower -Appellate 
Court has not questioned the propriety of. 
the amount fixed on any ground other than’ 
the refusal of the: plaintiff to reside with 


1) 12 B. L: R. 238; 20 W; R. 21; L A, Sup. Vol 203; 


( 
3 Sar. P. O. J. -259 (P. O.). 


c TOR ODE 
- agreed to give Rs, 10a month and (2) legal.: 

right to maintenance. . Thé defence was the 
- “denial of the settlement and also of the - 


~ . Present; —Mr - plaintiff's legal right.to maintenance on the ^- 
| Musammat BHAIRON DEI—PLAINTIFE 
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the defendant; The principle of this deci- “the Càurt Tas payable would: be: according. 
Blon-of their Lordships of the- Judicial . to the amount claimed, which was- origin: 
Committee was applied ih a case similar to- ally paid. by ‘the: plaintiff. Obviously in, 
the present case by. the High Oourt of a-caseof this nature it:would:be unfair to. 
Bombay in Paryatibat Bhagirath v, Chatru fix the liability at the rate of Rs.5 a month. 
Limbajg(2) os .—- | © s 5 7 foralbtime to come, _It-may vary with the 

-In the Bombay case the Courts . below: circumstances, There . was, therefore, no 
had refused to grant a decree to the plaint-- declaration as to future right at the rate of 
iff for arrears of maintenance on the ground - Rs.-5 a month involved in the decree of the . 
. that.she had refused to-live with the .de-.. trial Couris Xl le m uo a NN 

fendant, her husband's. brother, though a.  .Iacocórdingly, allow this appeal, get aside. ` 

decree for future maintenance was granted. - the decree of the lower Appellate Court and ; 

In this connéetion the decision, of the High ~-also the order as to the additional -Court+., 

Court at Calentts in Siddessury Dassee v. --fee and restore the decree of the Court of. 

Janardan Sarkar (2) may. also be.referrad -first instance with costs in all Courts. The.. 

to. lt.is not suggosted in the present casé „plaintif will further be entitled. to a refund ` 

that the plaintiff is guilty of any miscon- =- of Rs, 83-8-0 which she paid as an’ addi- . 

duo Na donal: Court-fee in the. lower “Appellate - 

lt seems to me that.if. non-residence at- Court.. ~. vox de se ee. ae d 

her husband's house is no ground: for refus- : As regards the cross-objections,. they: 

ing maintenance to a:Hindu widow it is^ mostly cover questions of facts which -have_ 
equally. no: ground for. reducing it. A been dealt with in the judgment.. ‘They | 
.person cannot be- compelled to do an act- are, therefore, dismissed with costs. na 

which -he -ig~not legally bound to do. It; up Rr cM WC OE E 

follows that if he does not doit he-canno6; 4. N. A. 2 2 .c05 ou Appeal.allowed, ` 

be penalized for- the omission. If nyse a se, = ee ee a 
authority were needed for this.principle.it: : ^ .. ^. - OP dc m a 


E 
^ 


" 
t 


is to:be-found in an analogous case decided.. 

by their Lordships-of the Judicial Oom- . | 
mittee—Sreemutty Nittokisoree Dossee vi. _ FI T 
Jagendro Nauth Mullick ).: - =. - ; - ^ OUD 
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. There is:one- more matter urged. at the . .^ FULL BENCH. "o x 
hearing of the appeal on behalf of- the ap- .: GBraur REFEsENOE No. 2 or 1927. ", "E 
pellant; In the - lower Appellate Court. < December 8, 1927, EM ET 
question seems. to have been raised by the. . Present :—Sir Louis Stuart, Kr,Ohief | 
defendant that the plaintiff was liable to J udge, Mr. Justice Hasan and Mr; Justice m 
pay Oourt-fee-not -only on the amount Misra, - 


claimed but also according to ten times the. LAL HARIHAR P ARTAB BAKHS T 
amount claimed to be payable for one year: ij SINGH—ArPELLANT . ; 


uuder.el.(2) ofs. 7 of the :Court Fees Act, . E TIUS CREER D ANG Uu 
1870,. The lower Appellate Court decided .  BISHESHAR BAKHSH SINGH AND. E 
this. question aecording to the defendant's OTRERS—EESPONDENTS. e 


contention and the plaintiff accordingly . Stamp Act (II of 1899), ss. 40 (b), 57 —Mortgage-bond 


m eget executed by surety for due performance of under-- 
paid. the additional Court-fee of Rs. 83.8.0 taking by decree-holder to restore property—Proper . 


in respect of her plaint in the trial Oourt. . stamp—‘To secure the due performance of a. contract,’ 
It is now argued that the order of the meaning of. 


V A deed of mortgage executed by a surety for ‘the 
Sa A in the matter of the Court-fee due performance of an undertaking given: by a 


TE: » . ' decree-holder to the Court for restoring certain: 
-L am of opinion that the. argument is- preperties to the . judgment-debtor in-event of the, 
. correct. The plaintiff's case as laid in the. failure of the decree-holder in appeal is a: deed 


" : . executed ‘fo secure the due performance of a contract’ 
plaint led to no other relief other than what within the meaning of Art. 57 of Sch. I of the Stamp 


was pray ed for, that is the arrears of Act and is liable toa stamp duty of Rs. 5 only.[p: 
maintenance, and according to cl. (i) of &, 7 555, cols. 1 & 2] umm 
"s s - . ' Qase referred by the Chief Revenue- 
31 12 Ind. Oas. 708; 36 B. 131; 13 Bom. L. R. Authority, U. P., under. s. 57 of the Stamp 

SEIT D X. 2 Act... : ; ES i 

3) 29 0. 557; 6 C. W. N. 530. l P. g : : 

I 5I A.55; 3 Sar. P. OJ. 198; Bald, 159; 3 Suth . ORDER OF REFERENCE.—I am 

PSO.J.9085(P.0). — File oe > directed to invite a reference to your letter 
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No. 19 of 1927, First Civil Appeal Repistar 
dated September 8, 1927,communicating the 
-Qourt’s opinion to the Deputy Commissioner, 
Bahraich, in respect of the security bond exe- 
cuted under O. XLI, r. 6, Civil Procedure 
Qode, by Thakur Jagat Ambika Prasad Singh 
‘ and his son in favour of the Registrar, 
Ohief Court. Iam toaddia this connec- 
tion that the Board, when reviewing cases 
of Stamp Law submitted monthly by the 
Deputy Commissioner have, in consultation 
with the Legal Remembrancer, taken a 
different view -of the stamp duty chargeable 
on the document concerned for the reasons 
given below:— 

It would appear from the language of 
the Art. 57, Sch. I of the Indian Stamp 
Act, that this Article applies only. to those 
bonds which are executed by a surety 
“to securethe due performance of a contract." 
Section 126 of the Contract Act shows that 
a contract of guarantee for which a 
security bond is executed isa contract to 
perform the promise or to discharge the 
liability ofa third- person in case of his 
default. Article 57 Sch.I of the Stamp 
Act covers cases of those security bonds 
only, which are executed by a surety to 
secure thedus performance of a contract and 
does not cover security bonds, which evi- 
dence acontract to discharge a-liability 
of athird person. In the case concerned 
there was no contract made by the plaintiff- 
decree-holder for which the executants of 
the security bonds stood surety, but they 
 didso with a view to discharge legal 
obligation by hypothecating landed proper- 
. ties. The bond executed by them is, there- 

‘fore, a security bond within the meaning 
of the Contract Act, but because it has not 
been executedin order to secure the due 
performance of any contract between the 
Court and the plaintiff-deeree-holder it is 
not covered by Art. 57. B 

Since the bond creates a legal lia. 
bility but not a contract, Art. 40 (b), 
Sch. I of the Stamp Act applies and in 
the circumstances this bond should be 
stamped with ad valorem duty under this 
Article. l 

This same view was. held on page 376 
of the Indian Stamp Act, 1899, by Messrs. 
Malla and Pratt (two Judges of the Bombay 
High Court). | 

I am to request that the matter be 
again laid before the Court for re-considera- 
tion in the light of thearguments advanced 
in thisletter. - : 


Mr.M. H. Qidwai, for the Respondent. 


The Government Advocate, for the Seo- 


retary to Board of Revenue. 
JUDGMENT,’ 


TAL'WARIHAR PARTAN BAKËSH SINGH 9, BISHESHAR BAKHEH SINGH, 107 I, C. 195 


Stuart, C. J.—This is a reference .- 


made to this Court by the Chief Revenue- . 


Authority under s. 57; Act IL of 1899 (Indian 


Stamp Act), with a statement of a case ^^ 


under s. 56 and with its opinion thereon. - 


According to the provisions of s, 57 the 
case has been 
three Judgesof the 
now being decided under s. 
of this judgment will 
the provisions of. s. 59 to the. Chief 
-Revenue-Authority. 
lows. | 


laid before a Bench of. 
Chief Court and is. 
99. A copy. 
be sent under. 


2 


The ease is as fol- . 


A certain Bisheshar Bakhsh Singh ine. 


stituted a 
Oudh for possession of certain property, 


suit in ‘the Ohief Court of . 


"He succeeded. In execution of his decree : > 


he applied for. possession of certain pro- ` 
perty. The other side preferred an appeal : 


against the decree. 
Court by an order ofthe lst March, 1927, 
directed that Bisheshar Bakhsh Singh 
should be placed in possession of the pro- 
perty in question, provided he guaranteed 
to restore that property in event of 
his failure in. appeal, and provided he 


A Bench of this. ^ 


filed security for its restoration in such . 


circumstances. In accordance with this 
order certain persons executed on the 23rd 
March, 1927, an undertaking, whereb 

they -agreed that if Bisheshar Bakhsh 
Singh did not restore .the property in 
event of his failure in appeal, the execut- 
ants of the deed would pay compensation to 
the Court tothe extent ofa lakh and a 
half of rupees, and in security for the 
payment of this amount they hypothe- 
cated certainimmoveable: property. This 
document was stamped with a stamp of 
Rs. 5, and this stamp was considered suffi- 
cient bythe Taxing Authorities of this 
Court, as in their opinion it wasa mort- 
gage-deed executed by a surety to secure 
‘the due performance of a contract. Sub- 
sequently the Inspector General of Regis- 
tration questioned the correctness of this 
view, and requested a Bench: of this Court 
to assess the deed to a higher stamp. duty, 
The Bench in question, agreeing with the 
Taxing Authorities, did not assess the 
document’ at a higher stamp duty. The 
present reference has then been made. 
In my opinion, the transaction between 
Bisheshar Bakhsh Singh and the ‘Court 
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Singh contracted that, if he were allowed 
to take possession ofthe propertyin ques- 
tion he would restore that- property in 
event of his failurein appeal, This deed 
was a mortgage-deed executed by the 
executants to secure the due performance 
of the contract by Bisheshar Bakhsh Singh. 
As such, the executants incurred the lia- 
bility to pay the stamp duty of Rs. 5 
under the provisions of Art. 57. It is 
true that the deed in question is a mort- 
gage-deed and unless it came- under the 
special provisions of Art. 57 it would be 
liable to paya much higher duty based 


ad valorem upon the value of the property . 


secured. I read, however, Art. 57 as mak- 
ing a special concession in favour, inter 
alia, of mortgage-deeds executed by sure- 


ties tosecure the due performance of a 


contract. Where a  mortgage-deed is 8 


. mortgage-deed executed by a surety to- 


secure the due performance of. a contract, 
the executant gains the privileges con- 
- ferred by Art. 57. The learned Govern- 
ment Advocate has not been able to show 
us any authority upon the point. It is 
: true that ina commentary of. which two 
learned. Judges of the Bombay High Court 


were the authors, there isa note in which 


itis made a subject of question as to whe- 
ther such mortgage deeds are liable to 
Btamp duty under Art.40. This note, to 
which the Board of Revenue have re- 
ferred as authoritative, is, of course,in no 
"sense authoritative.. [tis merely an opin- 
ion of a commentator. The practice in 
this Court and in the Court of the 
Judicial Commissioner has been uniform 
upon this point. Both -Courts ‘have always 
treated such mortgage-deeds as liable to 
“pay stamp duty under Art. 57. It 
appears to me that this practice is clearly 
rightand that it follows from the words of 
the Article. 

- Hasan, J.—It is agreed that the deed 
of the 23rd of Mareb, 1927, is a mortgage- 
.deed.: The contention raised in the re- 
_ ference before usis that it was not exe- 


cuted to securethe due performance of a : 


contract and that being so itis liable to 
be taxed witha stamp duty under Art. 40 


of the First Schedule of the Indian Stamp: 


Act,1899, and not under Art. 57 of the 
same Schedule.. It is true that there is no 
contract to secure the due performance of 
which the deedin question was executed 
floating on the surface, butthere is.always 


NAGBSHAR NATH SINGH V. TEMPLE OF RAM JANETI, 
amounted to a contract. Bisheshar Bakhsh’ 


- 


^ Bà 


an. implied contract in cases of this nature, 


The substance of the matter is that the 


plaintiff asked for delivery of possession 
of certain. property which was decreed to 
him under a decree passed on the Original 
Side of this Court. The prayer for deli- 
very of possession was made to this Court: 
That was clearly a request. In‘answerto 
that the Oourt agreed to deliver possession 
as prayed for provided the decree-holder 
agreed -to do certain things in certain 
events and provided further that he fur- 
nished security for the due performance of 
the same... On these conditions being 


offered.to the decree-holder by the Court 


they were accepted by him and the result 
was the execution of the deed of mortgage 
in question and the delivery of possession 
to the decree-holder. It. is a significant 


fact to bear in mind that the deed in ques- 


tion is executed in favour of the Regis- 
trar of this Court. This clearly ‘means 
thatthe Court isa party to the original 
contract for the due performance of which 
this mortgage-deed has been executed. I 


. accordingly agree with the Hon'ble the 


Chief Judge that the docüment has been 
BE oben stamped with the stamp duty-of 
s. 5. 
Misra, d.—I am also of the same 
opinion asmy two learned brothers who 
have just now -delivered their opinion. I 
think that the mortgage. deed executed in 
the present case was one executed by a 
surety to secure the due performance of 
the contract entered into between the 
decree-holder and this Court in accordance 
with its order dated the lst March, 1997. 
Under those circumstances the stamp of 
Rs. 5 paid in the present case is quite 
sufficient. ; 

By the Court.—Judgment according- 
ly. A copy will be sent to the Chief 


-Revenue-Authority. 


ORNL A Reference answered. 





+ QUDH CHIEF COURT. 
Second Civic APPEAL No. 228 or 1997. 
November 4, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 


NAGESHAR NATH SINGH AND ANOTHER 


— PLalNTiFFS—APPELLANTS 
versus 
TEMPLE oF RAM JANKI AND OTBERS— 
i DEFENDANTS—RESPONDENTS. 


--- Hindu Law—Joint family—Alienation by manager 


h 


- 


| Alienation Supported: by. MA SN for 


portion. of consideration not specified—Validity of - 


sale—Pur chaser, whether bound to refund such surplus. 
C Wheėré `a purchaser-of joint family property from 
the manager, ofrthe family has acted in good faith 
and-after ‘due enquiry and the sale itself is justified 
by: legal necessity, it cannot be set aside merely 
because &certain portion of the consideration was 
taken.in cash bythe vendors’ without specification 
of the naturé: of the necessity; noris the . purchaser 
bound..to. make re-payment of such surplus to the 
members of the family challenging. the sale. 

Sri Krishn Das v: Nathu Ram (1), followed. 


' Seeond'appeal ‘against the decree " the 


Additional: Subordinate Judge, Fyzabad, 


dated the 30th-March; 1927, confirming that: 
of the Munsif, Havali, Fyzabad, dated the 


28th January, 1927, `- 

Messrs: Satya Nand Roy and: ‘Radha 
Krishna, for thé Appellants. ^ - 

Messrs. A. P. Sen and B. P, Chatterji, for 
the Respondènte. --- 

" dUDGMENT.—This ippeàl is. only 


concerned with: the amount” of' Rs, 500 


which was taken- in cash by the vendors 


without’ Specification: of the nature of the 


nécessity.- It: is- accépted .by the learned 
Gouüsel4dor the appellants that the remain- 
iug consideration of the sale-deed Rs. 1,000 
wa3'legitimately. taken in ‘satisfaction of 
antécedent-débts. - The contesting respond- 
ent would admittedly only be liable to 
suffer to the'éxtent of Rs, 250 -out of - this 


amount. "There .is-a finding of fact, which is’ 


final in second’ appeal, that the. purchaser 
acted in‘ good faith and after due inquiry 
and that the sale itself was justified by 
legal necessity. The lower Oourts have 
rightly- ‘applied, therefore, the principle 
laid down in Sri Krishn Das v. Nathu 
' Ram (1) by-their Lordships of the Judicial 
Committee. The purchaser was under no 


obligation to inquire into the application - 


of the surplus and is not bound: to make 
repayment of such surplus to the members 
of the family challenging the sale. 
' therefore, dismiss this appeal with costs. 


A. N. A. - . Appeal dismissed. 
- (1) 100 Ind. Oss. 130; 4 O. W, x 184; 95 A. L. J. 


80; A. I. R. 1927 P. C. sT; (1927) M. W. N. 39; 38 M. L. 


T.43; 8 P. L. T. 210; 10. W. N. 482; 54 L A. 79; 


49 A. 149; 29 Bom. L. R. 825; 45 O. L. J. 386; 52 M. 


D 720 (P. C.). 


BAT. NARATR- BINGE V, HADRI PRASAD SINGH: 


We. 


107. I, Sas inu 
OUDH.CHIEF COURT. -- 
“Fras Oivrn APPrAL No. 40 or 1927. 

'. December 7, 1927.-. co - 

- Present:—Sir Louis Stuart, Ki ne T 
Judge, and. Mr, Justice 'Pullan. r site 


“SAT NARAIN SINGIT ae a r 
e ic E" <3 


Babu BADRI PRASAD SiaH—. m 
à PLAINTIFE—RESPONDENT: ^ 

"panater: of Property Act (IV. of 1882), s. Es 
Lease during pendency - of siuit—Suit - by successful 
claimant to avoid lease and eject lessee+Jurisdiction 
of Civil Court—Oudh Rent Act (XXII of 1886), s.-108 

—' Suit for ejectment of tenant'—Lis pendens—T'rans- 
feree pendente lite, . whether bound by -compromise |. 
decree. 

The doctrine of lis pendens as enunciated in 5. 59 : 
of the Transfer of.Property Act applies to-transferB - 
effected during the pendency of a contentious suit . 
or proceeding even when such a suit or pre I 
is subsequently compromised and a decree is passé 
in pursuance of such compromise. [p. 558, col. 1.1 7 

.- Annamalai Chettiar vy. Matayands. Appaya Naik (1), .. 
followed, ; 

During the pendency of a Litigation ‘between A 
and B with respéct to tlie title to & certain piece of 
land-B leased the same to C. ‘B. subsequently - ^with- 
drew from the contest and a compromise decree was 
passed in A's favour, A then-sued to- eject.C con- 
tending that the lease was not binding'on him: 

Held, (1) that-the suit was cognizable’ by the Civil 
Court; [p.557,c01.2.] ~ 

(2) that the lease . was not binding. on A-~-in the 
absence of fraud or collusion between A and B. Tp 
558, col, 2.] - 

First appeal "from the decrea òf the 
Additional Sub-Judge, Fyzabad, dated. ‘the 
8th Decemher, 1926. 

Mr, Anand N arain Bahadur, tor the Ap- 
pellant. 


. Mr. Bisheshar Nath, for the Respondent; 


JUDGMENT.—This is a defendant's 
appeal against a decree passed by. the, 
learned Additional Subordinate Judge of 
Fyzabad on the 8th December, 1926. The 
facts of the suit out of which this appeal 
arises are as follows, The plaintiff, Badri 
Prasad Singh, eame into Court on the fol- 
lowing allegations. He alleged. that the 
village of Arusa Azampurin the Fyzabad 
District had devolved’ upon “bis father, 
Sarju Narain Singh, and his father's bro- 
ther, Bhola Singh, in equal shares, and 
that on the death of one brother his share l 
devolved upon the survivor. His case -was 
that on Bhola Singh’s death .in 1918 - his 
widow Dhiraj Kuar bad taken possession 
of Bhola Singh's share, that subsequently 
a 2-annas share in the ‘village was brought 
to sale in execution of a decree-obtained‘on 
& mortgage executed by Bhola Singh and 
that that share had been purchased by the 
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August, 1924, Sarju: Narain . Singh had 
sued Musammat Dhiraj Kuar.for possession 
of this 6-annas, and that he obtained an 
ex parte decree against her on, the 25th 
September, 1924. In execution of this 
decree, Sarju Narain Singh obtained pos: 
session on the 24th January, 1925, Ad- 
mittedly on the 26th January, 1925, 
Musammat Dhiraj Kuar, although she then 
had lost the suit and was out of possession, 
executed.& theka of the -annas share in 
‘favour of the defendant.appellant Sat. 
Narain Singh. This theka was for 3. 
period of twenty . years. Under it thé 
thekadar was to pay the land revenue asit 


then stcod and pay Rs. 60 a year to 


Musammat Dhiraj Kuar. The land revenue 
was. then Rs. 2415-0. In event of its 
enhancement :Musammat Dhiraj Kuar was 
to pay the difference. This ex parte decree. 
in favour of Sarju Narain Singh was ccn- 
sidered on appeal by a Bench of the late 


Judicial Commissicner’s Court on the 27th ` 


March, 1925, and the ease, then went 
back for re-hearing to, the Fyzabad Court. 
'On-the Ist. December; 1925; Sarju Narain 
Singh “died and. wes succeeded by the 
present plaintiff Badri Prasad Singh. On 
the 2nd February, 1926, Musammat Dhiraj 
‘Kuar, who had previously been contest- 
ing the suit withdrew from contest, and 
. Admitted the claim of the plaintifi-respond- 
ent, The suit was accordingly decreéd in 


‘his favour. But in the meantime she had | 


recovered possession over’ the  6-annas 
Bhare and had transferred tbat possession 
‘to: Sat Narain Singh under the terms of 
‘the theka already ‘mentioned, In con- 
‘sequence, Badri Prasad Singh instituted 
‘the suit, “cut of which this appeal arises; 
on the 20th-of April, 1926, in the Court of 
‘the Subordinate Judge cf Fyzabad for the 
‘ejectnient of Sat Narain from the 6-annas 
- ‘share, for. possession over the 6 annas 

‘share and for mesne profite: |. 5^ c 7 
. When the suit.came on. for: hearing Sat 
Narain Singh took avery large number 
of, pleas; The ' Additional . Subordinate 
‘Judge decided the suit on ane point only. 
The position which he took\was this. There 
“Was no contest as to the fact that Badri 
Prasad ^ Singh, after Musammat Dhiraj 
‘Kuar had admitted judgment in his favour, 


became thé owner and poseessor of. thé 6-^ 


'ehnas share as egainet Dhiraj Kuar.- Thus 
if he csuld show, that Sat Narain Singh 
had no right toremain in occuration of 


/ "BAT NARAIN SINGH V. BADRI PRASAD SINGH. 
plaintiff's son. He continued that in. 


“Badri -Prasad Singh's main 
‘that Sat Narain- Singh was 
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that share by virtue of. his-title from Dhirat 
Kuar, Badri Prasad Singh: had a right to 
eject.Sat Narain Singh, and to obtain meene 


profits from him. Sat Narain Singh's-claim 
to resist the suit rested upon .the ‘validity 


‘of the theka of the ‘26th January, 18595. 


JE that theka was a good ‘theka he. could 
not be ejected. The learned’ Additional 
Subordinate Judge, holding that the iheka 
was -bad under the provisions of sg, 59- 
Act IV of 1887, as having" been executed 
pendente lite, drew as the neceséary con- 
clusion from that finding that Sat Narain 
Singh had no title'ànd directed his eject. 


ment, Sat Narain Singh appeals. against 


that décision, The-first point f 

the learned Counsel who m dd tu 
appeal, was that the Civil Courts ‘hed no 
jurisdiction to decide the case," That plea 
was taken in-the Court below, but it ‘has 
not been decided by ‘the learned “Addi. 
tional Subordinate Judge. -We'srfe inclin- 


ed to think from our examiri&tion'-of- the 


proceedings that.the reason why thelearn: 
ed „Additional 'Sub-Judge*d fd net : decid e 
that. plea was becaüsé that.plea “Kad been — 
in effect withdrawn bythe defendantap- 
pellant's Counsel However, ^we do “not 
wish “to. stand in the:défendant-&ppellant's 
way. uponthe point, and “we now decide 


‘ourselves whether the Court had'or had 


not jurisdiction. “It clearly had “jutiadie: 
tion. - Babu Badri Prasad Bih denon tha 
landlord of his skare. -In^order to show 
thatthe Civil Court ‘had ‘ho jurisdiction, 
if was necessary for the ‘defendant-appel- 
lant to show that this suit was one' of the 
suits, excepted from: thé jurisdiction -of 
the- Civil .Gourts under the provisions of 
8. 108, Local Act XXII ‘of 1886:as° amend» 
ed. It would have to be included in group 
A covered by süb-ss.-(!) tó (5a): The 
learned: Counsel suggested that this ‘was'a 
suit- brought by a landlord fór, the eject: 
ment of a tenant.: He was- unable ‘to © 
suggest.any other.sub-section on which he 


could . base. his plec.: Olearly this was not 


à suit [or the ejecímient ‘of &- tenant, 
position’ wea 
i Narai vas nót'à teriant 
but a trespasser.- He took thé position: that 
Musammat Dhiraj- Kuar had had ‘no right 


“to executé the tkeka; 1f ifchad been found: 


on the facts-that the theka- was s: good - 


‘theka ‘the’ suit would ‘have been” dismisg- 


ed on the ground ‘that’ Sat Narain Singh 


Was- not. & trespasser.. but: &-tenant.: We, 


therstora, decide thie point: against. the 
‘ ` LL EO uw. Ve IE Ns 
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. appellant. In respect of tbe finding on 
which the suit was decreed we have gone 
through the record of the previous pro- 
ceedings in the suit between Barju Narain 
Singh and Dhiraj Kuar. What happened 
was this. When the suit was originally 
filed. it eame on for hearing on the 25th 
September, 1924. On that date Musammat 
Dhiraj Kuar was absent, though duly 
served. Shehad not filed a written state- 
ment on the date fixed. The learned- Ad- 
ditional Subordinate Judge considering 
that he was justifiedin taking this course 
under the provisions of O. VIII, r. 10 of the 
Code of Civil Procedure at once’ decreed 
Sarju Narain Singh's claim against her on 
the 25th September, 1924. On the 27th 
. eptember, 1924, two days afterwards, 
. Musammat Dhiraj Kuar -applied to have 
the decree set aside under O. IX, r. 13. 
The successor of the learned Subordinate 
Judge who had paseed the ex parte decree 
decided on the sth January, 1925, that 
she had no case under O. IX,r. 13 and 
dismissed her application, On the 2nd 
- February, 1925, Musammat Dhiraj Kuar 
appealed against the order of dismissal 
.. of the 8th January, 1925, to the Court of 

the Judicial Commissioner. Her appeal was 


admitted and on the 27th March, 1925*, a, 


Bench ‘of. the Judicial Commissioners 
decided’ in her favour. The matter was 
sent back to the Subordinate Court. The 
ex parte proceedings were then set aside. 
There cannot be the slighest doubt as to 
the fact that as-far as until a date con- 
siderably later than the 26th January, 
1925, there was a lis between Sarju Prasad 
Singh and Musammat Dhiraj Kuar affect- 
ing this 6-annas share, The circumstance 
that the contest was subsequently abandon- 
ed in no way affects the fact that the 


suit was contentious on the 26th 
January, 1925. In support of the view 
that the doctrine of lis pendens as 


employed ins. 52 ofthe Transfer of Property 
Act applies to transfers effected during the 


pendency.of a contentious suit or proceed- - 


ing, even when such a , suit or proceeding 
is subsequently compromised and à decree 
passed in pursuance of such a compromise, 
we need only refer toa decision of a Full 
Bench of. the Madras High Court in 
‘Annamalai Chettiar v. Malayandi Appaya 
Naik (1). It is true that it is open tothe 


- (P.B). 
“Hse 88 Ind. Oas, 940—| Ha. | 7 : | 


BAT NARAIN SINGH v. BADRI PRASAD SINGH, 


(1) 29 M. 426; 1M.L. T. 145; 10- M. L.J. 872 . 
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transferee in such circumstances to avoid. > 
the consequences of tne transfer having 
been made at that time by establishing that `. 
the compromise is, tainted by fraud or- 
collusion; and in this particular suit the ` 
appellant has endeavoured to show that the ` 
withdrawal of  contést by Musammat 
Dhiraj Kuar was the resultof fraud and ` 
collusion. The learned trial Judge has 


found against him upon.this point. We have >. 


come to the same conclusion. It ie noticeable. 
that, although Badri Prasad Singh was in ` 
the witness-box, -the appellant's Counsel 
did not attempt to cross-examine him to 
show that the withdrawal of contest by 
Musammat Dhiraj Kuar had. been obtained . 
dishonestly or fraudulently, or that there was 
a trace of collusion in the former proceed- 
ings. The appellant called two witnesses 
to establish fraud and collusion. Tae first: 


‘witness Sripat.Singh has been stigmatized 


by the learaed trial Judgeas a shameless 
liar, This strong condemnation- is, in our 
opinion, thoroughly deserved. The second. 


. witness Ramanand stated distinctly that he 


knew of nothing dishonest in the litigation, 
and that he did not know why Dniraj Kuar 
had withdrawn her contest. He said that 
he personally had: tried to persuade her that. 
she had a good case but that she refused to 
continue the contest. The learned Counsel 
for the appellant has endeavoured to show 
to us that Musammat Dhiraj Kuar must 
have succeeded if she had continued tha 
contest. We do not agree with him. It. 
appears to us that on the merits Sarju 
Narain Singh may well have succeeded. But 
in any circumstances we find that on the 
facts the compromise was not tainted by 
fraud or collusion. The learned Oounsel 
for the appellant has further taken the 
ground that the learned trial Judge should 
have decided all the isstes framed ina the 
suit. We consider that the learned trial 
Judge adopted a very proper course in not 
deciding the issue to which we have not 
referred, Badri Prasad Singh being clearly 
as against Dhiraj Kuarthe ownér of this ` 
6-annas and Sat Narain Singh who derived 
his title from Dhiraj Kuar having thus , 
no title to occupy this 6-annas, it would 

haveinvolved an unnecessary waste of time 
to have determined the other points: We,. 
therefore, dismiss this appeal with costs. | 

Á. N, A. E Appeal digmissed. `. 


ET 
zoe 


= 
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OUDH CHIEF COURT. ; 


October 24, 1927. . 
Present :—Mr. Justice Raza. 


RAM PRASAD—DEFENDANT—APPELLANT ` 


versus 
GURPATRI—Pr:1NTIFF—RE:sPONOENT. 
Civil Procedure Code (Act V of 1908), O. XXXIV, 


`y. 6—Mortgage swit—Application for personal decree. 


.—-Limitatton—Limitation Act (IX of 1908), Sch. I, 
- Art. 66. 
- “The amount due ona mortgage was payable in 
1910. The mortgagee instituted a suit for sale in 
1922, A compromise decree was passed which 
directed that the mortgagor should pay the amount 
by the end of June, 1923,and that, on default the 
half of the properties should be sold. A final decree 
"was passed on 2nd February, 1924, and the mort- 
gagee applied for a personal decree on the 31st May, 
SEU. i 


- Held, that the application was barred by limita-- 


tion. : 
Ganesh Lal Pandit v. Khetra Mohan Mahapatra (1), 
` referred to. EJ | 

Second appeal against the decree of the 
District Judge, Fyzabad, in Appeal No. 202 
of 1926, dated the 24th January, 1927,setting 
aside that of the Subordinate Judge, Fyz- 
“abad, dated the 30th October, 1926. .- 
Mr. Naimullah, for the Appellant, 
Mr. Radha Krishna Srivastava, for the 
. Respondent, | 


J UDGMENT.—Gurpatri brought a- 


suit against Ram Prasad on the llth Sep- 


tember, 1922, on the basis of a registered . 


* mortgage, dated 18th September, 1908. It 
_ was a simple mortgage. The mortgagor 
had covenanted to pay off the mortgage 
within two years from the date of the deed. 
. The mortgagee was authorized to sell the 
. mortgaged property in case the mortgagor 
- failed to pay off the mortgage within that 
. period. That period expired on the 18th 
. September, 1910. Nothing was paid ‘oa 
. uccountof the mortgage. Hence the mort- 
gagee sued forsale of the mortgaged pro- 
. perty, ` m E 
. - The suit was compromised oa the l7th 
February, 1923. Ram Prasad agreed to pay 


^ 


Rs. 833-10 3 to Gurpatri at the end of June, 


- 1923, and it was further agreed that if the 
money was not paid, half -of the property 
mortgaged should be sold. 


On the 17th November, 1923, the mort-- 
gagee Gurpatri applied for a final decree 
for sale. The final decree was passed. on - 


the gnd February, 1924. ANE: 

The property in respect of which the 
decree was passed in terms. of the com- 
promise mentioned above was sold on the 


- 


RAM PRABAD OL. GURPATRI, . 
." . 28rd June, 1925. 
SzoonD OiviL APPEAL No. 181 or 1927. - >| 


' balance is legally recoverable 
“balance would not be legally recoverable if 
- where the plaintiff was relying on his 


-P.O 
L.R 


< 5959 
The property was pur- 
chased by the decrée-holder Gurpatri him- 
self. Rs. 700 were thus realised by the 
-decree- holder. | 

On the 31st May, 1926,. Gurpatri made 
the present application for the balance 
(Rs. 280-10-9) under O. X XXIV, r. 6, Sch. I, 
' Oivil Procedure Code. 

The learned Subordinate Judge dismissed 
the applieation on the ground of limitation 
and also on the ground of res judicata, 

Gurpatri appealed and his appeal was 
allowed by the learned District Judge of 
Fyzabad. He held that the personal 


- liability was subsisting on the date when 
“the parties entered into. the compromise 


of 1923 and limitation, therefore, runs 
from the date ofthe compromise or rather 
from the dateof the failure of the mort- 


-gagorto pay the mortgage-money entered 


in the deed of compromise, 4. e., from June 


-or July, 1923, and from that date the pre- 


sent application under O. XXXIV, r, 6, is ' 
clearly within time under Art. 66 of the 
Indian Limitation Act, i 
Ram Prasad has come to this Court in - 
gecond . appeal. i < | 
Ithinkthis appeal should be allowed. I 
&m not.prepared to agree with the learned 


-District. Judge that the personal liability 


was subsisting.on the date when the parties 

entered into the compromise. of 1923. 
Before the case of Ganesh Lal. Pandit v. ` 

Khetra Mohan Mahapatra (1) was decided 


| by their Lordships .of the Privy: Council it 


was held by almost all the High Courts in 
India that no decree can be. passed for the 
balance under O. XXXIV; r. 6, unless the 
and the 


. personal remedy against the defendant, his 
guit for the personal remedy were barred ~ 
by: limitation, 4, e., if the suit were brought 
after the expiration of six years from the 
due dateof the payment, Where the right 
to enforce that liability has been -extingu- 


ished by operation of the Statute-of Limitas . 


tion, regard: being had to the time of the 
institution of the suit and not to that. of 
making an application under `O. XXXIV, 
r. 6,a decree cannot be made under it. It 


was held by their Lordships of the Privy 


1) 9 
56; 24 A. L.-J. 615; 43. C. 
.931; 24 L. W. 50; 51 M. L. J. 82; TP. L:T. 501; 
Ei a M IN, 539; 6 Pat, 080; 91 O, W, N, 25; 531, A, 
WAN : suum " 


51nd.Oas. 839; 30. W.N. 591A. È R. 1996 
j 


Pa 


L: J: 545; 28 Bom. . 


2 -Qivil. Procedure - Code (Act.V -of :1908); 8+ 100— ` 
'  donstryuction of’ documents, ‘whether - question, "of law | 
MONT a! e 


-560 a | RAMPalrsINeif v; Jal RAM SINGH. £3070, 1928 -~ 


-~@ouncil in the:case méntioned [above Ganesh 
- Lal Pandit v. Khetra Mohan-Mahapatra (1)] 
‘that. where à mortgagee’ sues on a personal 
. covenant to make the mortgagor respon- 

sible for any deficiency in the realization 

of the mortgage-debt out of the mortgag- 
.ed properties, the claim is barred in three 


». years, it being governed by Art. 66 of 


“the Limitation Act. It is not necessary 
:to decide in: this case whether the suit 
of the mortgagee, .who relies on personal 
‘remedy, should be brought within six years 
or within three years, as the present suit 
“was filed more than six years .after. the 
“accrual of ‘the cause of action. In my 
-opinion ‘the learned Subordinate Judge 


` -was perfectly right in -holding that the 


‘present application for a money-decree 
-under O. XXXIV, r. 6, Sch: I, . Civil Pro- 
'eedure Code, is. barred by limitation. I 
have examined the compromise. carefully. 
-So' far as-I see no reservation was made 
in the compromise. in respect of. the 
‘plaintiff's right to. obtain a money-decree 
subsequently against the mortgagor. The 
‘terms of the compromise. do: not impose 
any personal liability on Ram Prasad to 
‘pay: the balance in question to:Gurpatri. | 

^* Ünder- these- circumstances .Gurpatri's 
application:was rightly. dismissed . by the 
.Jearned.Subordinate Judge. ..° .. -= 


Hence I allow. this appeal -and setting 


aside the order of the learned District Judge 
restore the order of. the learned. Subordi- 
.nate..Jüdge. .Ram .Prasad will get his 
-costs from Gurpatri in all the Oourts. 
ANA e f "Appeal allowed, ` 


Fam 


- 


T 0UDH CHIEF COURT. ^ 


' |- fgocowD.Orvin APPEAL No. 350 or 1927 E 


E. . December 5, 1927. © l 
. Present :— Sir Louis Stuart, KT., 
Chief Judge, and Mr, Justice Pullan, .. 


r - > - 


s. APPELLANT 


~ 
r 


~ 


-'. RAMPAL SINGH—DRFENDANT— 


- 


~ Uo yersus ` 


cc JATRAM SINGH—Puuntire 


-o i o RESPONDENT; -2 . 


‘Ganatruction', meaning of, 


“The expression ‘construction’ as-applied to a 


document includes two things? first,.the meaning of | 
the words, and secondly, their legal effect or the effect 
which isto be given to them. - The meaning of the , 
words is -a question of -fact-in all cases and the’ 
effect of the words is aequestion of law: 


~ Chatenay v. Brazilian Submarine Telegraph Co. (1), ` 
referred to. È 2 
. Second appeal against the decree of the 
‘District Judge, Fyzabad, dated the 30th- 
July, 1927,upholding that of the Sub-Judge, 
Sultanpur, dated the 4th October, 1926. ~ ` 
Messrs. E. D. Sinka and G:C. Sinha, for 
: the Appellant. oe am 
JUDGMENT. —We have beenatlength . 
through the judgment of. the - leayned 
District Judge and are satisfied that’ his 
“decision to the ‘effect that no family or 
"tribal custom to the effect that the pro- 
- perty left by a femaleof the family. devolves 
“upon all the existing collaterals, of the’ 
< husband of the lady -per stirpes without: 
any regard to nearness or remoteness and in 
the manner that the-descendants of the first 
born in every line get 19 shares as -against 
- the 16 shares: to be got by the. rest-of the: 
"line has been established by ‘reliabls- evi- 
dence is-afinding of fact with which we 
cannot interfere-in-second appeal. He-has 
‘considered ‘the whole.'of the evidence’ bes ` 
fore him. No point oflaw arises ‘on the 
question of construction of documents, As 
was laid down by Lindley, G.-J. pin Chatenay 
y, Brazilian Submarine .Telegraph -Co. ‘(1) 
the expression “construction” as applied 
toa docunient; at all events as used by 
- English Lawyers, includes two things: first, 
the meaning of the words; and secondly, 
- their legal: :effect, or the effect which 
is -to be given to them; . The meaning 
of the words is a question of fect in 
‘all cases, whether the subject under dis- 
. cussion is a poem or a legal document, 
-- The effect of the words isa question of law, 
-Applying these principles it. is clear that 
“the. decision of the learned District- Judge, 
is a decision of fact, We, therefore, dismiss. 
' this appeal under O; XLI, r; 11, -Civil -Proa 
cedure Code, ^ ^: te eR UN 
- ANA O . Appeal dismissed.. 
Tay (1891) 1 Q. B. 79. at. p. 85; 60 L.-J. Q. .B, 295708 
L. T; 739; 39 W. R. 85, MERDA! 
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 ALLAHABAD HIGH COURT. . not reader himself liable - tô: punishment 
CrimiNaL REVISION No. 270 or 1927. ~ by.. refusing: to answersuch questions, that 
. May 25, 1927. . «1s, those put -to him~by the Court; under 
l _Present:—Mr, Justice Dalal... “els (D). or.-by giving false answers to them. 
MURLI PATHAK—Accusrp—APPLIOANT - Murli; ‘who, Was an- accused ‘pérson in'the 
versus ^77 '  :088e-under s. 426 is now ^punished- for 
" EMPEROR rggovau BHUKKAL. - ngiting a. false “answer -t6 4 gué6sti6nbyithe 
EAM . —ÜrPosrrE PARTY.: -< - ^" Qourt. In my opinion the order WB88 pro- 
5 irs Mp ka i A of 1888), ‘ 842 (2) hibited - by Statute. 5:On behalf of Bhukkal, 
. mination of accused—Defamatory statement—. “nag : - my cat, idi“ was drawn t 
Prosecution for defamation, legality of—Privilege. : a a pap my ; attention n drawn to 
An accused person cannot be. prosecuted  for- the “ju gment of Mr. Justice - Daniéla 1n 
- defamatior in respect of a statement made by him in; Champa Devi-v. :Pirbhu LDaU(1) ‘In’ that 
^. i examination under s: 342 ‘of the Oriminal Pro-. ease. the accused person: who was prosecuted 
. ~, Champa Devi v. Pirbbu Lal (1), distinguished, “LOT up S Slad a written statbimnt, 
"Bal Shanta v. Umrao Amir Malek (2),. commented ° piden ihat ee 2 Ps UL E - 
Bee NANG] TO coil Nahant i. ur nr - Mentioned that toe Immunity ó DIérred by 
E Mri anala Pedan v. Emperor (3) and Satish - &, 342 -(2); Criminal Procedure :Gódà; did. 
dE i LEE sidha Cd De''(4);referred vot extend: to.-a "written: ‘statement: The 
=. , Oriminal révision from an, order: of the learned: Counsel next referred “mé to a Full 
Sessions Judges Mi ~ c 3 Bench- decision ofthe-Bombay High Coürt 
..Bessions Judge, Mirzapur, : me À mg Siena = bah 
.- Mr. M.A Aziz O AKAN: - - , BaiShantav;, Umrao Amit Malek (2*.': The 
Mr. M. A. Azz, for the-Applicant.. . ^ : tioni- referred: tothe Fall: Bergh 
~ 3, Mr. Gadadhar: Prasad, -for the- Opposite -Iuestion: referred tothe Fail: Bench “was 


Paige +;whether relevant statements: madé ‘by an 


* 


rus e oam AS oss, ~-aceused person under. 342; Orimiri&l Pro. 
^: JUDGMENT.—The only ground worth ---cedure Code; “or 'contaiméd-in^&? written 
: considering ‘in “this application for révision --statement filed by -him -with -the--Court's 
"is ground Nó; -3 that the alleged defama-..permission, are absolutely “protected from 
“tory ‘statement having- been made by the*-being the subject’:6f a prosecutión “for 

applicant as. an -accused-. person ‘in his; defamation: under s, °.500;°5 Indian Pénal 
~-defence’ cannot form: the subject:-matter-of Code, The answer:-to.: this -WB88' in" the . 

& prosecution for defamation. The &pplieant --negative.:« With::all- respect "4t “ray be 
“Murli Pathak” was prosecuted’ .by:Bhukkal <: pointed-outsthat :the ‘question inclüdes two 
on’ a charge- under s. 426: of ‘the Indian different matters: one privileged" -under 
^Penal- Oode In the. ordinary colirse, dur- s...342 (2) and the other (8^ written state- 
“Ing: the trial, the applicant Marli ‘Pathak . ment) not so privileged." The learned Chief 
“Was examined: by the.Oourt under ‘s. 342 - Justice while delivering thé judgment of 
= of- the-Gode of Criminal Procedure. ~ Qaes- the Full Bench-observed ;.- “ There is notha 
“tions were pit to him by. the. Court, ànd “ing in 8. 349 of thé Oóde of Criminal 
- he answered them." At the end, one qües- Procedure which gives an accused person 
"tion- was : ` “ Why the charge. was brought an absolute privilege as regards defamatory 
“against him ‘by Bhukkal ?" and he replied statements made by.him in his examina. 
that this was owing to enmity. Thernert tion." However the matter may be put, 
"question was-whether he "had anything there is no explanation Ofthe provisions 


- Luc E 


- more tOsay, “dnd in answer he gave reason of cl. .(2)’of s: 342,and'even it ‘the-accused 
-fòr the- enmity.’ His answer was that he did:not bave any absolute privilege;it will 
-and. Bhukkal were not on dining terms be sufficient.for -his-purpose if he cannot 
because -Bhukkal's ‘daughter-in-law -was in be punished for making ‘a false statement 
the ‘keeping of a Lohar.- Bhukkal there- in answer to question put:to him by Court, 
upon prosecuted-Murli Pathak únder 8.499, -When he cannot be punished, “it müst'be 
Indian ‘Penal :Oode, for défamation, and presumed that he had an absolute privilege . 
: Murli was punished: bya Magistrate with unders, 342 (2), Crimjnal Procedure Code, 
fne under s..500; Indian Penal Qode. An "Phere.is no- consideration --giyen- to- this ` 
appeal*by Murli was dismissed, and he has matter by. the learned Judgesof:the Bombay 
A ee revision application to this High Oourt; The Madras High Court is in 
“Court. |. .- 22 UE PEE QE QC S2 
o1 my opinion the provisions of a, 342 (2), BAT 1926 AIL bek R. TA e OR xd p 
-Oriminal Procedure Orde, will apply. It -(2) 93 Ind. Oas. 151; A. L-R. 1926 Bom, 141; 28 Both, 
As Taid down there thatthe accusdd shall L,R. 1; 27 Or, L, J, 423; 60 B, 162, a 


oli 
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favour of.absolute privilege [See Potaraju 
Venkata Reddy, v. Emperor (3;], while the 
Calcutta High Court has disagreed with this 
. Opinion Satish Chandra Chakrabarti v Ram 

Dayal De.(4) The question which arises 
here is not of absclute privilege, but of the 
bar to the accused being punished for any- 
thing he may state in answer to question by 
Court. 

"It was argued that the answer contain- 
ing the defamatory statement was wholly 
irrelevant and added by Murli Pathak 
hot in answer- to any question, but of his 
own motion, to defame Bhukkal. I eannot 
bgree to that view of the circumstances. 
of the examination, Murli was asked the 
reason -for a false. charge, and when he 
gave that to.be enmity, and when the 
Court proceeded to direct him to make 
any further. statement, the natural im- 
lication was that the Court .desired to 
now the reason for the enmity, and the 
defamatory statement did give that reason; 
The answer which is the subject of the 
defamation was relevant to the matter in 
issue and arose out ofa question put by 
th. Oourt. -I hold that Murli was saved 
‘from punishment: by the protection given 
to.him under &. 312 (2) of the Code of 
Criminal Procedure, when he made the 
defamatory statement, 

I sət aside the conviction and sentence 
And order the fine, if any recovered,to be 
refunded. : 
“AN. Ae Conviction and sentence set aside, 

14 Ind. Cas. 659; 36 M. 216; (1912) M. W. N. 


3) 
gu 13 Cr. L. J. 215. 11 M. L, nm 416; 23M, L, J.. 


ad 50 Ind. Cas. 148 480. 388; 32 0. D, J, 04; 140. 
W. N. £82; 22 Or, L. J. 31, | 


ALLAHABAD HIGH COURT. 
BzooND CiviL APPraL No, 481 oF 1926, 
November 25, 1927, 

Present: —Mr. Justice Lindeay and 
Mr. Justice Sulaiman. 
Musammat KESAR KUER —Dzrenpant— 
APPBLLANT 

' versus 
KALLU RAM AND AFTE2 HIS DHATH HIS 
wmEPHEW GANGA PRASAD AND OTHERS-— 
PLAINTIFFS— RESPONDENTS. 
Co-sharers—Acquisition- by tenant of share in pro- 
prietary interest—Tenancy, whether extinguished — 


Merger-—~Liability of tenantte pay rent to other co. 
sharers, , 


RÊSAR KUER V. KALLU RAM, 


107 I. O. 1923 

There isnothing in law to prevent a co-sharer in 
8 co-parcenary mahal from having fenant rights of 
any kind and being liable to the payment of rent to 
another co-sharer or tbe general body of the co- 
sharers. The acquisition by a tenant, of a share in 
the proprietary rights in a mahal does not, ther efore, 
automatically put an end to the tenancy in its 
entirety and exempt the tenant from his liability to 
pay rent to the other co-sharers, [p. 563, col 1. 

Mahabir Singh v. Ahsanullah 1), Abul Hasan Khan 
v. Bhura.(2) and Jamna Prasad Rai v. Damri (3), 
followed. 


There cannot be complete. sar te of two rights 
unless the two are co-extensive. - [ibid.] 


Second appeal from a decision of the 
District Judge, Agra, dated the 25th Novem- 
ber, 1925. 
: Dr. K.N. Katju and Mr. Benod Behari, for 
the Appellant. 

Mr. Kamlakant, for the Respondent. z 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit for arreare'of . 
rent brought by Kallu Ram against Mu:am- 
mat Kesar Kuar. The suit was dismissed 
by the Assistant Collector but on appeal it 
was decreed by the-District Judge. His 
findings on some of the points were not , 
clear. Accordingly a fórmer Bench of this: 
Court framed three issues and remanded 
the case with direction that the learned 
Judge should dispose of the case on the lines . 


‘Indicated by the issues. 


The learned District Judge hàs upheld : 
hís former decree. 

The plots in. dispute were recorded as the 
tenancy of one Sri Ram and on his death 
were: recorded in the name of his widow 
Musammat Kesar Kuar. Kallu Ram was 
recorded as the lambardar and the pro-.. 
prietor of the mahal in which these ‘plots. 
are situated, In 1917 there was a dispute 
between the parties in the Civil Court and 
the matter was referred to the urbitration : 
of three arbitrators and an award was pro-. 
nounced on the 3istof May, 1918, followed, 
by & decree of the Civil Court. Under this. 
decree Musammat Kesar Kuar was given a. - 
half share in the proprietary interest in the 
mahal, ; 

The learned District Judge has found, 
and his finding is one of fact, that the : 
defendant has failed to prove that: she had 
any proprietary interest in the mahal. 
prior to the award of 1918. She must, © 
therefore, be treated asa tenant of the 
plots prior to that date, Since then, how- 
ever, she has became a co-sharer entitled tó . 
an equal share with Kellu Ram in ike 
proprietary interest in the mahal. 


The learned District Judge in referring ds 


to the ene se of this Court delivered: 


1071, O. 1928- 


on the former occasibn has remarked that 
there wasa mistake inasmuch as- it was 
stated that the award was delivered in 1325 
Fasli. The learned District J udge has, 
without checking the record, made this 
remark, for we.find that the 
1918, the date of the award, fell in 1325 
Fasli, and, therefore,..the High Court's 
statement was quite correct and has been 
wrongly objected to. ; 

The learned District Judge has given 
the plaintifa decree for half the amount 
of rent due on account of these plots, 
holding that the tenancy to the extent of 
one half has become merged in the pro- 
prietary interest ‘acquired by Musainmat 

eaar Kuar since the award, ` 

The point which has been urged before 
us on behalf ofthe appellant is that hav- 
ing becomea proprietor in the mahal she 
has ceased to be a tenant and the only 
remedy now open to the plaintiff is a suit 
for profits in which the rent could be 
baken into account and adjusted. It is 
further urged that a:person cannot both 
be a zemindar and a tenantin one and the 
Bame mahal. But there cannot be complete 
merger of two rights unless the two are 
c)-extensive. We are of opinion that-this 
point is concluded by a series of authuri- 
ties, whichit is not now possible to. dis- 
turb.. We may’ refer to the case of Mahabir 
Singh v. Ahsanullah (1) followed subsequ+ 
ently in S. A. No. 303 of 1918 decided on 
the 28th of.February, 1918, and Abul 
Hasan Khan v. Bhura (2. We may also 
mention.that the Board of 
accepted the same principle -as shown by 


the case of Jamna Prasad Rai v. Damri 


(3, All these cases are authorities for the 
proposition that there is nothing in law to 
prevent & co-sharer in a co-parcenary mahal 


from having tenant rightsof any kind and. 


being liable to the payment of rent either 
to another co-sharer or to the general body 
of co-sharers, and that if a tenant subsequ- 
ently acquires proprietary righta in the 


land his tenancy does not automatically. 


come to an end in its entirety. 
In view of these authorities we are of 
. opinion that this appeal must be dismissed. 
, The result,therefore, is that this appeal 
is- dismissed with costs including-in this 
Oourt fees on the higher scale. 
A, N. A, 
7 A. W.N, (1901) 53. RT e 
2) A. W. N. (1908) 226: 3 A. L. J. 703; 28 A. 7083, ` 
- 5 i Vapub, Dag, of the Board of Rey, (1995) p. 77,2, 


F 


Appeal dismissed, -- 


2 -BODHUA V.. DMPEROR, . 


3lst of May, .. 


' Nadan (2), commented upon. 


Revenue has. 


- ALLAHABAD HIGH COURT. ^ 


OnixINAL.REFERENOE No. 592 oF 1924. 2 


October 28,. 1927, 
Present:—J ustice Sir Cecil Henry 
l Walsh, Kr. . | 
BUDHUA -—AcoossD— APPLIOANT ..- < 
| | Versus ` a hie 
^ .. EMPEROH--RESPONDENT. A 
Penal Code (Act XLV of 1860), s. 178—“ Preventing 


personal service", meaning of—Criminal Procedure 
Code (Act V of 1898), s. 69 (1 J—'Tender,' meaning of; 


A man who gets away from the serving officer ' 


with the obvious intention of not allowing him ‘to 
hold any communication with him at all and shuts 


himself in his house, is Intentionally preventing 


service either by tender .or by delivery, and is 
guilty of an offence’ under s. 173, Penal Gode, Ep. 
-004, cols. L & 2.) A Pia 
Sahadeo Rai v. Emperor (1) and Queen v. Punamalat 
dat 

- Personal service under s. 69 (1), Criminal Procedure 
Code, may be made either by delivering or tendering, 
but the tender must b&a real tender ofa document 
which is "understood by the person to be served, and he 
must have voluutarily waived actual delivery and in- 
dicated in some way that a tender was sufficient, 
The offence.of preventing personal Service is in each 
case, a question of fact. |[p. 564, col. 1 MEE 
Criminal reference made by the Distriot 
Magistrate, Jalaun. E 


* The Assistant Government ` Advocate, for 


the Respondent, pU 
"JUDGMENT.—This case has: been 


referred to the High Court ona question 
of what may or may. not constitute "inten: - 
tionally preventing service on himself" of. ` 


a summons within the meaning ofs, 173, 
Indian Penal Oode; and it has 
redin consequence of a decision by-the 


late Mr. Justice Knox ih the ease of Sahadeo 


Tat v. Emperor (1),-that inasmuch as a 


tender of summons is sufficient, a refusal . 
to receive it does not amount to preventing . 
ake "s "EE 


Service. : 

-. If the -decision of my late brother goes 
28 far as that was contended before ihe 
District Magistrate I find myself unable to 


‘agree, greatly as I respect every decision, . ` 
especially ona question of Oriminal Pros. 
cedure, by that distinguished and‘ exe | 


perienced member of this Court, There is & 
similar decision reported as 


decisions "are liable to be misunderstood. 


The reasoning is based upon the-method: - 
of service prescribed by s. 69,- Oriminal : 


Procedure Code. Subes. 1 deals with perso» 
nal service where it is practicable, . Perso». 


(1) 46 Tnd, Cas. 522; 16 A, D. J, 453; 19 Cr. Lid, 


948; 40 ASIT, See 
(2) 5 M. 109; 1 Weir, 80; 6 Ind, Jur 410; 2 Ind, Det, 
(8) Be uero co er 


$63 : 


been refer. | 


Queen v, . 
. Punamalai Nandan (2). lthink that these - 


^ 


Ng 


„46t 


nal service may-be.made either by de- 
livering or tendering,. but it seems to me 
thatthe tender must be a real tender ofa 
document. which is understood by the 
person to be served, and he must have 


voluntarily waived actual . delivery and . 


indicated in some way that a tender was 
sufficient. I think, therefore, the offence 
of preventing personal service must be in 
, each case.a question of fact. A man might 
be so busily engaged ‘or his hands, for 
example, might be sodirty thathe might 
say to the. server: “all right put it down 
on that spot.” On the other hand, he might 
say: “it isno good delivering it, I cannot 
read, tell: me what it says and that will 
satisfy me. 
served gives the server an adequate 
Opportunity of tendering the summcrs, 
‘the serving officer need not deliver it. 

In these particular c#ses it hes been 
found that.the person to be served, not 
only refused to receive it, "but actually 
Bhut'the door of his house in the face of 
the officer, showing clearly an intention 
to refuse to accept service, and an intention 
: dnconsistent with- a tender. : By. aub-s. 2 
` of s. 69, the person to whom the. summons 
. has been. tendered .may be. required to 


_ Qüplicates,. and if. heruns away and: shuts 


“Gatention to.prevent. service, 


These. argu- 
_ ments have : been 


submitted: to the High 


` Oourt in the. Magistrate: s. referring order, - 


| And Iagree with them. My brother Knox 
dn the case referred to. pointed. out that a 

' mere refusal to.receive a summons:is not an 
` ‘offence, 


vents either form of.service- 

_, in the Madras case the report Baye: 28 80 
‘often. happens in India, “that the facts will 
‘appear from the judgment," whereas:.in 
. $ruth they donot. . Et merely appears that 
the accused refused to receive the summons, 
‘put it does not. say -what -the tender was 
“nor whether they signed. the receipt, The 
-Court on. that occasion. followed :a -previous 
case but the facts in that case were different 
because theiummons was.actually served 
. upon the -accueed and.:he threw it down 
"afterwards, and, therefore, could: not-be said 
to have prevented service, -I think 2 man 
. Who gets away -from ‘the serving officer 
with the obvious.intention of not ‘allowin 

; "him to hold’ any communication with him 


—BktATE OHAND. v; TAMIZ BANO. 


No doubt if the man to be 


He did not deal with a case where . 
. the conduct-is-clearly intentional and pre- 


: that the- execution, 


7Y07 I; ©. 1978. 
at all and shuts himself in ‘his’ house, ‘is 
intentionally preventing service either by 
tender or by delivery, and that the accused 
in this case was rightly convieted- and 
fined. Let the record’ be returned. l 

G, A. e Record returned, 


ALLAHABAD HIGH. COURT. 
E OU1viL APPKAL-NO, 3651 oF 1924. 
- November 1,1927. : 
Present :—Mr.-J ustice Sulaiman did. 
Mr. Jüsticé Asliworth.- ee 
SALAIK OHAND- anp OTHERS —PLAINTIFES 
APPELLANTS” : 
r >T -wérsus - MEL 
< isan TAMIZ: BANGO: AND: OTHERS 
—DRFENDANTS-—RESPONDENTG; $c 
- Evidence Act (I.of 1872), ss. 8, 67—Prodf:- of docu- 


RE eae 


= ments - Dr oof -of handwriting. of Lan, necessity 


0f —'Proved', meaning.of. 

A document cannot be held tò. be. "proved, as Tes 
quired by the Evidence. Act where there’ is nO “evi 
dence that.the signature purporting. to'bethat of the 
executant is in the - handwriting: ofthe . executant, 
even; if the Court ‘considers. the execution so; <pro- 
bable that a prudent man ought, .under the Gircum- 


: 'étances of the case, act upon the ad E that. ‘there 
. had been execution. ; 


. Bign a receipt. on .the' back of one ofthe . 


[p. 966, col. 1] = - 
The definition -of the word: ‘proved in- 8. 3: ‘ofithe 
Evidence Act must, when. applied to- documents). be 


-read along with a, 67 f the Act, [1bid: 
himself i in.his bouse,. he clearly cannot be - Pee g ibid... 


asked to. sign. a receipt, and he shows his - 


First appeal from. a decision of. the Sub- 
ordinate Judge, Meerut, ‘dated: the: 28th 
of August, 1924, 
| -M. _ L; Agarwala, and Mr. & "B. 
Shastri for the Appellants.’ 

- Messrs. I gbal Ahmad and Mukhtar Abia 
for the Respondents. 
|J UDGMENT. . 


the mortgage Were given i In: 
plaint. - The-written statement oil Musammat 

Tamiz Bano, one of the defendants, first 
of all merely ‘tated that the allegations | 
in. the various: paragraphs. of the .plaint 

with. certain «exceptions " were, not &dmitt- - 
ed" It then wenton-to say. in para.. 9 . 
completion and. the , 
consideration of the document ` Bued upon 
was’ not admitted-by the contesting defend- 
ant, I may note here that the translation ` 
of this paragraph as printed is not accu- 


-gate, ‘The-defendant meant not ' to. admit 
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either the execution, completion or-the con- -made his thumb-impression "on: it; -Tha ^ 
Bideration. The Ooürt below framed-the contents of the.boüd were read over to: 
first issue as follows: Isthe hypotheca- him and he.stated that they wére-similar . 
tion bond genuine ,and.for consideration? to the contents. of the bond: which had ^ 
The parties led evidence on the question. been executed by Abdul Qayum; though -- 
of execütion as well as consideration,and.-he had to admit that he did: notremem- -: 
thé plaintiff produced an attesting witness . ber the wording of it. . He -pürported to’ . 
Sheo Prasad and himself went into the identify his own thumb-impression on the ~ 
witness-box in trying to prove due execu-, document, The Oourt below: was: not 
tion. The Court below. found this issue -satisfied that Sheo Prasad -who. was an. - 
against. the. plaintiffs.and held that the illiterate person, could identify. the thumb 
requirements of. the. law.as.laid down in impression appearing on.this documénta88: - 
B 670f the Evidence Aot, -were not com. that of hisown:; Being illiterate. hé can `- 
plied with and “ execution for consider-. not specifically prove. the signature pur-: - 
tion" was not proved.. Hence this appeal. porting to be that of Abdul-Qayum.. Na: 
In .my .opinion, .íhe contention urged doubt the document .was. registered and. : 
before us, which does not find place in there may be ground for supposing that: 
the mémorandum of appeal, that the ex- it was not a forged. document,- -but it: > 
ecution of the bond had not beenspecifi-. had to be proved under ‘s. 67.-of the. ` 
cally deniéd, cannot be accepted particu- Indian: Evidence Act thet.the document: 
larly in view of the fact that the parties allegedtohave beensignedby Abdul Qayum: 
understood in the Court below that the was, in his handwriting. It iS the fault 
execution of the bond was in dispute and of “the - plaintiffs -themselves that- they 
issue was framed and evidence was led brought this suit long after the other 
on it. The defendant Tamiz:Bano- did attesting witnesses and the. séribe- were ` 
specifically say that “she did not admitit, dead, This may. be a misfortune -for 
Even if there was sore .ambiguity, it them, but. we have to see whether: they: 
was open to the-Oourt ‘under the Proviso have complied with: the'^requirements of 
to O. VIII, r.. 5, -Civil Procedure Code, to the law, Under thecircumstances, it must 
: call upon the plaintiffs to. prove it. | l be held that- there is . not sufficient legal 
The:main point for consideration.is-whe- - evidence on this record. to establish-that the. 
ther the Court below was rightin finding signature which -purporte to be that’ of: 
that the execution of the document in. Abdul Qayum is that of Abdul-Qayum` 
dispute had not been fully proved. . himself; I would, therefore, uphold the: 
~ As regards the evidence of the plaintiff, decree of the Court-below and.dismiss thé : 
Salaik Chand, the Court below was pointed appeal.  ,. MEN 
out that on his own showing he was a Ashworth, J.—I coneur in the dis:^ ` 
boy of fourteen years of age when the missal of.the appeal. There is, in my ` 
document was execüted and that in his. opinion, no foree in the plea which. Mr, - 
evidence he purported to recognise the- Agarwala took up in. argument, although ^ ~ 
thumb-impression of the witness, Sheo not contained in the memorandum ‘of 
Prasad, which showed that he was nota appeal that the lower Court improperly 
reliable witness. The Court below was framed an issue as to.-execution: of the ' 
not impressed ‘by. his. evidence and did mortgage deed. That contention. appears 
not.think that hisstatement that hecould to me to -be basedon a mistranslation of  . 
identify the signature of Abdul Qayum para. 9 of the written statement as it - 
could beaccepted. . . e appears intherecord of proceedings, That 
We must accept the estimate of the paragraph denied three things, execution, 
evidence of this witness as made by the completion and consideration for the deed. 
Court below. The second witness was The translation suggests that it was - 
Sheo Prasad, who admittedly is an il- merely consideration which was. denied, 
literate person and is unable to read the Order VIII, r. 5, of the Civil Procedure 
decument or identify the signature of Code, must be interpreted to mean thata 
Abdul Qayum. His statement, however, defendant may either deny or not admit 
was that Abdul Qayum had executed a an allegation of the plaint, but if he 
bond for Rs. 3.000 in favour of Ram wishes todo this, he must state that lie . 
Chandra Sahai ll years ago and thatthe .denies' or does not admit: each separate ` 
Lond was attested by him and he had. allegation and must state the allegation, - - 


- 


AN 


*3800. 


: Evidence. Act.. In other. words, it was 


" writing of the executant, 
- Bider whether 


 eeution of ‘a document 


contended, that we might. hold this docu- 


ment .to. have been -executed because wo. 
“ considered. that. execution was go probable 
- that: & . prudent man 


ought, under the 
circumstances of. the . particular case, to act 
upon the supposition .that there had been 
execution. I concur with my learned brother 


' that the execution of a document cannot: 
as” required by the 


be. deemed proved 
Evidence Act merely because it is proved 
in. the sense of the definition of proved. 
That definition of the word proved must 
ba read along with s. 67 of the Act. That 
section: requiresthat there must be specific 


evidence that the signature purporting to- 


be that ofthe executant is in the hand- 
Until this is 
proved, the Court cannot proceed to con- 
execution is proved. In 
other words, s. 67 makes proof. of ex- 
something more 
difficult than proof.of matter-other than 
the execution of a document., In- this 
casa if was unfortunate for the plaintiffs 
that both their witnesses who were pro- 
duced. to prove the signature of the ex- 


ecutant, were under a disability. One of - 


them was illiterate and could only make 
his thumb-impression. The lower Court 
was right in believing that this man could 
not recognise a signature alleged to have 
been. made in his, presence ll years be- 


fore. As.to the plaintiff, he stated. that : 


he: was. only 12 years old -when he ‘saw 
Abdul Qiyum sign.:the document. 
had. never seen his: signature before. He 
does not say that he had .éver seen it 
since. He pretended (obviously wrongly) 
that he could identify -the thumb-impres- 
sion. These facts being taken into con- 
sideration, the lower Oourt was quite 
justified in distrusting his evidence. It 
may be that proof of the-signature of 
Abdul Qiyum by the plaintiff was a -matter 
of great: difficulty. but the plaintiff ór his 


RAMANAND Y, SEORETARY OF BTATH YOR INDIA, 
"He cannot: make’ a general denial or refuse 
generally to admit several allegations. The 
‘Yule eannot' be interpreted to mean-that a 
‘“yefusal to admit a <specific- allegation can- 
: -be: taken to .be .an -admission : of that. 

‘allegation. It was:argued by the appellanta’- 
: @ounsel in this-case that it was open-to the 
^ Gourt. below and is. open to this. Court to ` 
come.to.: &' conclusion -that the document. 
" dn: question was duly executed by holding 

that execution was. proved in the sense that: 
: the word proved is defined ins. 3 of the 


He - 
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predecessor-in-intérest, namely, his father 
cannot be said to be free from responsibil- 
ity for that diffienlty. They should kave 
Bued on the bond sooner. It.is common 
sense fora person holding a bond not to 
wait for bringinga suit on the bond until 


the evidence of the signature of the per- ` 


son liable under it has-become difficult. 
Every one must-be presumed to know the 
law and consequently the plaintiff or his 
father should have'been aware of the provi- 
sion of s. 67 which requires strict proof 
of signature. "E. S 
' For the above reasons, I concur in the 
dismissal of this appeal. 

. By the Court.—The appeal is dismiss- 


ed with costsincluding fees in this Court : 


on the higher scale. 
Ae N AS i 


Pen re 


ALLAHABAD HIGH COURT. . 
First OrviL ArPEAL No. 485 or 1924. 
November. 10, 1927. En 
Present:— Sir Grimwood Mears, . 
Kr., Ohief Justice. and. Mr: Justice ^ 
Kendall  . 


.RÁMANAND AND. oTRHERS—PLANNTIFFS—— 


: . APPELLANTS `> > ; 
e versus ge Gee 
Tus SEORETARY or STATE ror -~ 
INDIA iN COUNOCIL—DEEFBNDANT—.. 
uo ee RESPONDENT, | "ES d 
Bengal Alluvion and Diluvion Regulation (XI of 1825), 
cl. 4—U. P. Land Revenue Act (111 of 1901), s. 99— 
Land added by alluvion from one permanently settled 
village to another—Assessment to revenue, legality cf’ 
—‘Alluvion, meaning of. VIS » 
Land belonging. to & permanently setiled. village 
which is added to another permanently settled village 
by alluvion is not exempt from being assessed to 
revenue. [p. 569, col: 1.] - . - 
.Alluvion means the accession to land by gradual or. 
momentarily insensible addition of matter by the. 
action of water, or by-the insensible reliction of water 
from its-bank. [p.-568, col. 1.]  . E 
First appeal from a decree of the Subor-’ 
dinate Judge, Mirzapur. . 
“Dr. M. L. Agarwala, for the Appellants, 
Mr. U.S, Bajpai, for the Respondent. - 
J UDGMENT.—This is the plaintiffs’ ' 


appeal from a decision of the- Subordinate : 
Judge of Mirzapur, who decided that .cer- ' 
tain land in the possession of the plaintiffs, ` 


situate on the east side of astream, by name 
Jargo, was assessable to revenue. 


. Appeal dismissed. -— 


The 
;"plaint seb out that the stream Jargo flowed ` 
^ between the villages Bagheriand Manikpür, ` 


^ 
+ 
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and that each village was permanently set- 
tled. Paragraph 5, which was not admitted, 
ran as follows :—''That according to custom’ 
or usage prevailing in the locality, land cut 
away by fluvial action from one village 
and added or accreted to another becomes 
the property of the proprietors of the village 
to which such land has been so added and 
bscomes part and parcel of such village.” 
Paragraph 6 alleged that “ according to the 
Bald.custom or-usage the proprietors of 
villages liable to be affected by fluvial ac-. 
tion have to bear any detriment or loss 
or enjoy any benefit or gain that may be 
caused by such fluvial action.” 

It was then said that more than 25 years 
ago the river Jargo began to cut away land 
from Manikpur and added much land to 
Mauza Bagheri and that by about the year 
1907 some 30 acres.of land had been 
so added to Bagheri. It was alleged that 
in a suit between the proprietors of Manik- 
pur and Bagheri it was judicially decided 
that the said area had become the property 
ofthe owners of Bagheri . The contention 
was then put forward that as the added 
land had become part of the village Bag- 
heri which had been the subject of the Per- 
manent Settlement, the proprietors of Bag- 
heri were notliable to be assessed to reve- 
nue on account thereof. 

After indicating certain points of law 
based upon, R:gulation II of 1819, Regula- 


tion XI of 1825 and the Land Revenue Act- 


(III of 1901) the plaintiff alleged that 
iu disregard of. the Permanent Ssttlement 
and of the absolute undertakingthen given, 
the Revenue Authorities had assessed the 
said 30 acres to revenue, and the paintiff 
-asked for a declaration that the zemindars of 
Bagheri were not liable to pay any additional 
revenue in respect of the land detailed 
below. Some importance is to be attached 
to the word “ additional" The plaintiffs 
also asked that the Government might be 
restrained from realizing the annual reve- 
nue, and that a sum of Rs. 4,200 paid under 
protest might be refunded to them. 

A reference to the map marked G. M. and 
O. H. B. K. (a plain copy of which 
willbe found at the end of the record) 
shows the stream Jargo flowing in a north- 
easterly direction and falling into the 
Ganges, The relatively straight red sink 
line marks the boundary between the two 
villages at the time of the Settlement in 
1882. The curved green pencil line sup- 
erimposed on the red ink one marks the 
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boundary line of the two villages at the 
timeof the Settlement in 1921, The areas 


hatched in green pencil are agreed to be the 


30 acres in question in this case. The cone 
tention of the Revenue Authorities, when 
they assessed the land was that they did so 
under the provisions of cl. 4of Regula- 
tion XI of 1825 read withs. 99 of the Land. 
Ravenus Act (IIE of I901). Clause 4 
provided that land gained by gradual ac: 
cession "shall not in any case be under- 
stood to exempt the holderof it from the. 
payment to Government of any assessment 
for the public revenue to which it may be 
liable under the provisions of Regulation IT 
of 1819, or ofany other Regulation in force." 
The Revenüe Authorities say that the Regu- 
lation in force when they imposed the 
assesssment was the Land Reve- 


nue Act III of 1901 and that s. 99 entitled 


them in terms to assess this particular land. 
The section is as follows “ Land added by 
alluvions to a mahal may be assessed and 
settled by the Collector in accordance with 
rules made under s. 234. In thecir-. 
cumstances of the case it was quite certain 
that land had been added. It was quite 
certain that it had been added to a mahal,. 
and in the opinion of the Board of Revenue ' 
the land 8o a1ded was in its nature alluvion. 
They, therefore, assessed the 30 acres to 
revenue, CS 

The plaintiff contested the legality of 
that assessment but an appellate order of 
the Revenue Court of the lst of November, 
1922, decided the assessment to be valid ; 
and thereupon the plaintiffs brought this 
suit, 

Dr. Agarwala, on behalf of the plaintiffs, 
contends that as the Jand of both the vill- 
ages was permanently settled no additional 
Bettlement could ever be imposed no matter 
in whose handsany particular area of land 
might happen to be at auy moment. That 
isto say if the zemindar of Bagheri held 
at any particular moment land which had 
been included in the Permanent Settlement 
of Manikpur that the zemindars of Bag- 
heri could claim that the added land should 
not be thesubject of any taxation, because 
a portion of the revenue permanently settled 
was being in fact paid in respect of that 
land by persons living across the other side 
of the stream, namely, the zemindars of 
Manikpur. Dr. Agarwala contended that 
as the village of Bagheri was permanently 
settled, it must follow that everything 
which had -beconie ,part of the village of 


568 


Bagheri 1 is by reason of the Permanent 


Settlement “protected -from further impo- -. 


sition. - He. also. said that-the»-added- land 
could not fairly be. called. alluvion, and the ~ 
Land Revenue. Act ITT. of. 1901 and the Oir- 
cular.8-l were ultra vires in so far : ~if at all, 


as they a ae to affect: permanently. Bei 


8 ~ - (X 


tled. “lo 


Before votisidering the: Jaw on this’ mát: of 


ler,it is- necessary to- state a: -few facts, = 


The facts ixrelàtion to the. movement of. 
the rivér ‘atid the deposit ofthe added area: 
are as follows. , During. each and every. 
rainy season, or ‘durin g some but; not every . 
rainy season and during the period . of sub- 
sidence of the .river,. the -river Jargo has 
gradually altéred its course, principally to. 
the westward, cutting into Manikpur; but 
on tivo small sections it-has moved eastward. : 
cutting into Bagheri. There has been no: 
occasion on which the river has. „markedly - 
altered its course, so that any zemindar of 
Manikpur could point to land of bis which 
originally lying. on. the left bank of the 
river has suddenly appeared on-the right 


bank. `. The. -result of. the movement has . 


been to add in a courseof years the area of . 

39 acres to ‘Bagheri and a relatively- small. - 
area to ` Manikpur. The -area of 30. acres . 
was büilt up in the rainy seasons and dur- 

ing the subsidence of the river, as we. have . 
already ‘said, month by month, but it was. 
in the nature of a gradual. and: not a sudden . 
accretion. We areof opinion that; in the: 
circumstances, ‘the land so added to. Bag- - 
herisatisfied the meaning attached. to the. 
word ‘alluvion,’ which according to: Webs- 

ter's ‘Dictionary i is “accession to “land by the 
gradual or momentarily insensible addition 


of matter by the action of water, or (as broad- . 


ly used by some) by the insensible reliction - 
of the water from its bank." A much sbor- 
ter definition is given in the Circular: 8-1 
printed at page 185 of 8th edition- of Dr.. 
Agarwala's Commentary on the Land Reve- 
nue Act, There alluvionis said to-mean 

‘an actual i increase in area caused. by. flu- 
vial action.” Dr. Agarwala objects to our 
acceptance of that definition, on the ground 
thatthe Board have no authority to define 
ihe meanings of words appearing in the 
Statute. But taking thedefinition given by 
Webster, we are of opinion that the added 
area of land fita in with that definition, and 
is in fact alluvion. 


The first case to which we were referred 


was one of Nogender Chunder Ghose v. ' 


= 
wate 
a 
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Mahomed Esojf (D. This. ease . does , not 
establish any principle of. law which. helps. 
“Dr. Agarwala, but contains. a convenient . 
summary of Regulation No. XI of 1825 (at ^ 
page 118” of the Report). “Ths -Jud ges point ^ 
'out'the 4th section of the Regulation - as. 


divided into ffee Clauses, ‘and the first deals .' 


with: land gained hy gradual accession (i. e., 
‘alluvion inthe proper sense of the Word). 

He brought to our notice the case of ‘the 
Secretary of State for India v. "Fahaniid- 
annissa Begum (2, and 'it certainly ia an 
authority” in' point and has helped us .to . 
‘arrive at’ a decisión. im this ‘case. Their 
‘Lordships ‘of the Privy Council after deal-.' 
ing with the opening clauses of. Regulation: ` 
‘IT of 1813, discussed at page. . 6001 of the 
- Report the various Glausés of s. 31.. It seems . 
perfectly clear that lands pérmanently get- ` 
tled are not to bè the subject of any ad- 
ditional assessment, and the decision of the ` 
Revenue Authorities may be reversed. by ` ü 
Civil Court “ in any case-in which. it shall ` 
appear that lands which actually formed, at 
‘the period in question & component part of ` 
such an estate have been ünjustly ‘subject-. 
ed to assessment.” Thé important words 
are of course “ands which actually formed 
at the period “in question a component part 
"of such an estate.” ^ ^ 


-- Now this added ` land did not “at. thé date. 


- of the Permanent Settlement form any part: 


of the village of Bagheri, and. the position ,: 


has been that since the year 19117, accord- . 


ing to the pleadings, the "zemindars. of - 
Bagheri have béen holding these 30 acres. 
. revenue free. 
wala’ way throughout has been ihe Very. 
Bhort answer that "this 

included’ in the Permanent Settlement of | 
1793 with the zemindars of Bagheri. At. 
‘that date Bagheri had an aereage.of 735. 


bighas 4 biswas and atthe time of the as- 


sessment complained. of the acreage. was 
- 797 bighas 8 biswas, the increase being . 
represented by the 30 "acres in dispute. 


Another case cited before us was that of. 


the Secretary of State forIndia.v. Maharaja- 
of Burdwan (3). l'hereisa marked difference — 


in the facts of that case and the one we ; 


(1) 18 W. R. 113; 10 B. L. R. 406; 3 Sar. P. O.J. 151 


.C).. 

(2) 17 C. 590; 17 I. A. 40; 5 Sar. P. C. J. 391; 8 Ind, 
Dee (N.'s.) 933. 

(3) 67 Ind Cas. 835; 49 O. 103; 35°C. L. J. 92; 49 M: 
L.J.61:4 U P. L. R.(P. O) I: 26 O. W. N. 619; ALL. 
R. 1922 P. C 6: 48 I A 565 (P. O.). t 
CPageot]BW.R—[Ed] .. —— . .. - 
"Page of 1T'0.—[Ed:] j 
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are at present: considering but -there is an : 
important = passage which. we-shall : quote. -- 
“On -an analysis ofthe term of these Regula-?= 
tions, so.far-8s they: gre - material. to the'' 


question now under consideration, it appears: 


that, while lande included: ina Permanent’: 
Settlement were: carefully excluded -from | 
further assessment,: this ‘protection: was". 
extended only to lands actually in existence ` 
at -the time:-of the Settlement. and specifi- 
cally -included:“in the estate ‘as settled." 
Their Lordships further point out at page - 


116* of. the report: that.-property is one 
thing. and assessability is another." In the 
present case weaccept the statement of the 
plaintiffs that a suit was brought with refer- 
rence to the ownership of this particular 30 
acres and it was decided that that new land. 
must pass to the zemimdars of Bagheri, but 
because -the property in the land has been. 
declared to be theirs, it by no-reason follows 
that that land is not assessable. 
The plaintiffs’ contention, limited to the 
assertion that they are entitled to hold land 
permanently settled free from any addi- 
tional settlement is good; ‘but when the 
investigation discloses that the land was 
not ineluded in the Permanent Settlement 
of Bagheri, it becomes-apparent that cl. -£ 
of Regulation XI of 1825 and.s. 99 0f the 


Land Revenus Act III of 1901 come into . 


operation. It was contended in fact that 
revenue on the basis of a Permanent Settle- 
ment was paid by the zemindars of Manikpur. 
That may be so. The zemindars of Manikpur 
may, if they please, ask for reliefagainst a 


payment in respect of land which has pass- _ 


ed out of their possession. The zemindars’ 
of Bagheri wish to take credit for the pay- 
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. ALLAHABAD HIGH COURT; . 


| Breet Oivin APPBAL-No. i3 or 1994, —- 

- ' * October 1651927 «7 s 7 

^ JPreseni:—Mr. Justice Sulaiman “= 
^— -and Mr: Justice Ashworth: ^-^ 

: 2t c "BANKEY LAL AND 4NOTHER" P = 

2 s+ —DEFENDANTS— APPELLANTS ` 

4 . yersus- ^^ oO 
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-> ~ TDEFENDANTS—RESPONDENTS. ^^" - 


` Civil Procedure Code (Act V of 1908); O-X LE, 7:22 - 


, 
- 


_— 


i m 
—- MM 


= = 


^ 


3)—Appeal—OCross-objections -dgainst pro forma ¢ge- 


respondent, maintainability of—‘Respondent': meaning ~ 


0 || a < » - = = Ta = 
Ordinarily in’ cases "where the person . against 


whom ‘cross-objections-are -filed’-is not interested in. `- 


the appeal and is a mere pro forma respondent, no 
cross-objections can be validly filed against him. [pr 
570, col. 1.] ue e 
Sub-el. (3) of O: XLI, r. 22 of the Civil Pro- 
cedure Code as amended does not confer an absolute 
right .on a respondent. to file a cross-objection 
against a co-respondent even where such co-respond- 
ent is not an interested party at all and no..relief 
has been claimed against him in-the appeal. [abid] 


Kallu v. Manni (1) and Abdul ‘Ghani-v. Muhammad’ l 


Fasih (2) referred to. ` - : l 
Per Ashworth, J.—A party -to-a case cannot be 
regarded asa respondent in.an appeal, the. success- 
or failure of which wholly ori | 
affect him." [ibid,] ^ - 


First-.áppeal..from the decision of the 


District J udge, Agra;dated the 30th. October; - 


1922. 3 zd : 
Messrs. Iqbal Ahmad “and, Mukhtar 
Ahmad, for the Appellants, Ds eU 


and D, N. Gupta, for the Respondents, ` <- 
(e. - JUDGMENT.. ^ 
Sulaiman, J.—This appeal arises out 


Dr. Sen, Messrs. N; -P. Asthana, S.E; Dig ` 


òf a- suit for damages on the: ground thát. ` 


- 
- 
Pa 
- 


4 > 


- 


~. 


orin purt, can inno way ` 


` 
- 
- 
4 


- 
- 


certain copyrights’ have been infringed,’ - 
` The success of the appeal depended entirely > 
on the success ‘of Suit No. 454 of 1999 - 
brought to set aside the sale. That suit has ` ` 


ment-made by the zemindars-of Manikpur, 
but no ease has been cited by Dr. Agarwala 
in support of that supposed right and in 


our opinion the test must be whether the 
lands in dispute ever formed the subject 
of a Permanent Settlement in the bands 
of the present zemindars of. Bagheri, that 
is, formed part of- that estate so permanent- 
ly set!led. lt is contended that they did not. 

Asin our view the land is alluvion and 
as it cannot besaid that the assessment in 
dispute is an additional one, we are of 
opinion that this case is governed by Art. 4 
of Regulation 11 of 1825 and s. 99 of the 
Land Revenue Act. Agreeing, therefore, 
with the learned Subordinate Judge, we 
dismiss this appeal-with costs. 


AUN, AS. . Appeal dismissed. 


“Page of 49 Q. Ed.| r WE; ye 


now been dismissed by our order in First 
Appeal No.427 of 1927 decided to-day. It is 
therefore, conceded that this appeal must’ 
fail with costs on the higher scale. ^ ~ 
The plaintiffs have' filed’ certain. eross- 
objections against Janki Das, defendant. A 


c 


4a 


preliminary objection is ‘taken that no such ` 


cross-objections lie. The plaintifs- had 
impleaded ‘Janki Das alleging him to be a 
partner of the deferdants’ firm, ' and had 
claimed relief against him jointly - with the 
others. The Court below has. held -that 
Janki Das is not proved to have been a 


. partner. The suit against him has been 


^ 


dismissed. The plaintiffs filed no appéal 


-against Janki Das at all within-the time 
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allowed by law, The other defendants, viz., 
Banki Lal and others filed an appeal against 
the plaintiffs, and in the memorandum of 
appeal impleaded Janki Das also. It is 
quite clear that no relief was claimed in the 
appeal against Janki Das who was merely a 

ro forma respondent and need not have 
been impleaded at all. He wasin no way 
interested in the appeal and there was no 
point common to him and the other -parties 
which was going to be raised, The plaintiffs 
have tried to take advantage of Janki Das 
having been impleaded by the other defend- 
ants, and have filed cross-objections against 


him praying that the suit should be decreed ' 


‘against him also, In our opinion such 
cross objections cannot be entertained. 


Without saying that in cases of partner- 


ship or partition of property or other cases 
of like nature, where rights common to all 
the parties are in dispute there can be no 
cross-objections by one respondent against 
a co-respondent, I am of opinion that 
ordinarily in cases where the person against 
whom cross-objections are filed is . not 
interested in the appeal and isa mere 


pro forma respondent, no cross. objections: 


can be validly filed against him.. This has 
undoubtedly been the practice of this Court 
fora considerably long time, and I may 
refer.only to the case of Kallu v. Manni (1), 
and Abdul: Ghani v. Muhammad Fasih (2). 


No doubt sub-cl. 3 of O. XLI, r. 22 has been: 


Blightly amended and the words "the party 
who may be affected have been substituted 
for the word "appellant". But that sub- 
clause deals with the service of notice. The 
object of the amendment might be to allow 
cross-objections against a co respondent in 
cases of partnership, partition. etc. Lam not 
prepared to hold that on account of this 
amendment, a respondent has an absolute 
right of filing cross objections against a 
co-tespondent, even where such co-respond- 
ent is not an interested party at all and no 
relief has been claimed against him in the 
appeal In my opinion this is not a fit case 
for the exercise of the discretionary power 
given to us under O. XLI, r. 33, 


Ashworth, J.—I cocur. In my view 
a party to a case cann: t be regarded as a 
respondent in an ap[eal, the success or 
failure of which wholly or in part, can in no 
way affect him. It is only a respondent 
who has a right of preferring a cross-objec- 


` (1) 23 A. 93; A. W. N. (1900) 212. 
. (2) 28 A. 95; A. W. N. (1905) 200; 2 A, Li J. 667, 
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tion under the said rule. A person who is 4 
defendant in the original suit need not 
necessarily be a respondent in an appeal. 
brought by the unsuccessful plaintiff. 

By the Court.—Both the appeal and 
the cross. objections are dismissed. 

The appellants will pay the costs of the 
plaintiff-respondent and will bear their 
own costs of the appeal. The plaintiff 
will pay the costs of Janki Das in the 


‘crors-objections and will bear his own 


costs. LORS 
ALN, A, Appeal and cross objections 
dismissed, 


ALLAHABAD HIGH COURT. 
.SEOoND OVIL ÁPeEAL No. 99 or 1926 
CONNECTED wiTH SEoonp OrviL APPRAL 
No. 100 or 1926. l 
. November 8, 1927. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Ashworth. : 
Rai Sahib Seth PHOOL CHAND AND 
ANOTHER—PLAINTITFB-—— ÀPPELLANTS 
versus 


RAM NATH AND ANOTHE&—DEFENDANTS 
— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), 38.8, 7, 12— 
Bundelkhand Alienation of Land Act(II of 1908), 
ss. 8, 16-A as amended by Act-(IV of 1915) —Sanction 
of Collector to pre-empt, effect of—Pre-emptor, whe- 
ther becomes person ‘entitled to purchase'— Pre-ezist- 
ing rights to pre-emption, whether enforceable. 

In view of the provisions of s 3 of the Agra Pre- 
emption Aet, there can be no right of pre-emption in 
areas where the Act applies except in accordance 
with the provisions ofthe Act or under the Muham- 
madan Law. [p 572, col. 2.] 

Section 7 of the Agra Pre-emption Act expressly 
prevents the Act from conferring any benefit on 
persons who are, under the Bundelkhand Alienation 
of Land Act not entitled to purchase the property in 
dispute. [p. 571, col. 2.| 

A person who has merely obtained sanction, under 
s. 16-A. ofthe Bundelkhand Alienation of Land Act, to 
pre-empt a property does not thereby become a 
person 'entitled to purchase' the property under 
that Act within the meaning of 8.7 of the Agra 
Pre-emption Act, and s. 7 of the latter Act doés not, 
therefore, confer on him a right of pre-emption. [p. 
572, col. 1.] 

Section 16-A of the Bundelkhand Alienation of Land 
Act has not been repealed by the Agra Pre-emption 
Act. [p. 571, col. 2.] ; 

Second appeal from a decision of the 
District Judge, Cawnpore, dated the 13th 
October, 1925. 

Dr. K.N Katju. for the Appellants. l 

Dr. S. N. Sen and Mr. A. Sanyal, for the 
Respondents. we A 
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J UDGMENT, 

--Sulaiman, J.—This is a plaintiffs’ ap- 
‘peal arising out of a suit for pre-emption 
ofa property situated. in the District. of 
Bundelkhand, which was sold on the 22nd 
December, 1923. The vendor was a member 
of an agricultural tribe and so were the 
vendees, "but the vendees were not co- 
Bharers in the village at all. The pre- 
emptors, on'the other hand, are not mem- 
bers of the same agricultural tribe as the 
vendor, but are co-sharers not only in the 
mahal: but in the very khata in which the 
Bhare sold is situated. Before’ bringing 
their suit for pre-emption  the- plaiatiffs, 
did obtain the sanction of the Collector 
under the Bundelkhand Alienation of 


"M ^w 


Land Act, s. 16-A as amended by Act IV of 


1913. 
- The plaintiffs based their claim mainly 


òn the custom recorded in the wajib-ul-arz . 


of the village, the defendants contested the 
Buiton the ground that the plaintiffs had 
no right to maintain the suit and that they 
had no preferential right as against them. 

. ~ The trial Oourt came to the conclusion 
that although "purchase", in view of the 


pronouncement of this Court in the case 


of Suraj Bhan v. Somwarpurt (1) did not 
include “pre-emption”, nevertheless "'pre- 
emption' did include “purchaser”, It, there- 
fore; came to the conclusion that the 
plaintiffs having obtained’ the sanction of 
the Oollector to preempt this property, 
were persons who were entitled to purchase 
if under: the pene Alienation of 
Land Aet. - 


The learned: District Judge has- taken a 


. contrary view, in his opinion, the right of 


pre-emption is entirely distinct from the 
right of purchase, and is a mere right of. 


substitution. He is also of opinion that the 
reference in s. 7 ofthe Agra Preemption 
Act tothe Bundelkhand Alienation of Land 
Act, 1903, does not necessarily imply a 
reference to that Act as amended in 1915. 
He.is further of opinion that by implication 
8. 16-À of the Bundelkhand Alienation of 
Land Act must be deemed to have been 
repealed by s.7 of the Agra Pre-emption 
Act, although the said provision is not men- 
tioned i In the schedule of repealed Acts. 

In my opinion, there are two questions 
which have to be considered separately, 
The first is whether the Agra Pre-emption 


Act does confer. a. right on the present. 


(1) 30 Ind; Cas, 949; 13 A, L. J. 949; 37 A. 662, 
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plaintiffs to maintain "ihe-&uit. and the. 
second is whether, if it does not, it takes- 
away any right which they might, have had 
independently of it; < 

Section 7 of the Agra: Pre. -emption ‘Act 
provides that “Nothing in that Act shall 
confer a: right of pre emption on any person 
who is, under. the. Bundelkhand Alienation 
of Land Act, 1903, not entitled to- purchase 
the property in dispute.” In my opinion 
this section was merely intended not ta 
confer a right-of pre emption on any person 
who was not entitled to purchasé property 
ino- Bundelkhand. It does not mean that . 
the section takes away the right of pres 
emption of.a person who' had the right 
under theold Act. 

I am inclined to the view that the ere 
Judge isin error in thinking that a refer- 
ence to the Bundelkhand Alienation of 
Land Act, 1903, does not imply a reference 
to the Actas amended in 1915. The Aet 
was referred to by itsshort title, and one 
would imaginé that the Act so referred to 
isthe Act as amended up to date, It is, 
however,not necessary for the purposes of 
this appeal to express & final opinion on 
this point. Section I-A dealt -with the 
right to preempt whereas 8.7 of the Agra 
Pre- -emption Act speaks of “entitled to 
purchas3" -It-is, therefore, not necessary 
to aoe the aid of -the provisions :of.g, 
16- 


-The learned an has erred in thinking i 
that s. 16 A has by implication been 
repealed. That section conferred no sub- 
Btantive right on a pre-emptor where he 
had none before; it merely placed the- 
obstacle of sanction in the way of his suing, 
when such right existed. Even if his right 
of pre-emption. is destroyed, it does not 
necessarily amount toarepeal of s. 16-A. 


.I would not say that the Collector has no 


jurisdiction to grant such a sanction, but 
I would say that such a sanction even if 
granted, is now futile. 


Iam, however, in agreement with the 
learned District Judge that “in view of the 
long standing authorities of this Court it 
must now be taken as settled that a right 
of pre-emption is not the same thing as a . 
right of purchase. This is now further 
‘made clear by the definition of the right 
of pre-emption as given in s. 4, '&ub-cl. 9 of 
the Agra Pre-emption Aet. It, therefore, . 
follows: that the sanction obtained by the 
plaintiffs to pre-empt the property cannot 


strictly be taken to be.a sanction to purchase 

Now's.3 of the Bundelkhand Alienation 
of Wand Act makes it clear that the plaint- 
iffa are not of.such.& class as by right to be 


entitled to purcháse-the: property, but they: 
might, if they obtain the sanction of the , 


Collector, become 83 entitled, The plaint- 
iffs are hot absolutely entitled to purchase; 
their right is conditional, Hven assuming 
that after sanction they can be said to have 
become entitled to. purchase, it seems clear 
that a person sô long as he has not actually 
obtained the sanction to ` purchase, has not 
become à person entitled to purchase even 
underthat provision, ` 

In -this particular case the present 
plaintiffs never obtained” @ sanction to 
purchase the property. They merely obtain- 
ed sanction to pre-empt. I am, therefore, 
unable to hold that they are "entitled to 


purchase” the property under the Bundel- | 


khand Alienation of Land Act, within the 
meaning of s. 7 of the Pre-emption “Act, 
Section 7 of the latter Act accordingly does 
not confer,on them the right to pre-empt 
this property. =: | el l 
The next question is whether it takes away 
any right which they had. I have already 
quoted the section in extenso, and remarked 
that the intention merely was not to confer 
a new right on persons’ who had not that 
right." The lowér Appellate Court is, there- 
fore, wrong in thinking that 1t was con- 
templated by this section. to takeaway the 
right of pre-emption vested in persons who 
had the right independently of the Act. 
There is, however, s. 3 of the Agra 
Pre'emption Act, which was neither noticed 


by the Courts bélow, nor referred to by: 


Counsel before us. That section provides:— 
*No.right of pre emption shall be enfore- 
ed in respect of any transfer made after the 
commencement of this Act of an interest 
inland in any area to which this Act 
applies, except .in accordance with the 
provisions of this Act.” 

This is followed by a proviso that where 
there is no right ‘of pre-emption under s..5, 
the Muhammadan Law remains in force 
when the vendor and the pre-emptor are 
. both Muhammadans. This proviso clearly 
shows that the section doesnot deal with 
procedure only, but affects substantive 
rights. It was obviously intended that in 
areas where the Act applies there can be no 
right of pre-emption except in accordance 


with the Act. 
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had obtained .the "Oolleetor's sanction to . : 


The Pre-emption Act 
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undoubtedly applies to Bundelkhand, and 


.. whatever right the present plaintuts might 
‘have had independently ofthe Act, cannot | 
.now beenforced, They can only succeed ` 


if they are entitled under the. Pre-emption 
Act to preempt. Although the Act applies 
to them, and they would come within the 


‘classes of persons mentioned in s,12,they : 


are debarred from’ taking advantage of . 
those provisions because s. 7 expressly. 


prevents the Act from. conferring any. - 


benefit on them. The result is thats,3 — 
takes away any right that they might have 


had independently of the Act, and s., 7. 


prevents the conferring on them ofany rigat 
under the Act; Thus they have lost. all: 
right of pre-emption, If such a result was 
not contemplated by the Legislature, there 
may have to be afurther amendment of the | 
Pre-emption Act, But as the. provisions 
stand, I can come to no conclusion other 
than that indicated above. ` Se ed 
I would, therefore, dismiss the appeal. . 
Ashworth, J,—l concur in'the order. 
dismissing these appeals. The plaintiffs- 
appellants claimed a right to, pre-empt 
certain property soldin Bundelkhand by a’ 
co-sharer in the mahal to a non:¢d-sharer,, 
The vendor was a member of an agricultural. 
The plaintiffs wera not; but they 


bring suits to pre-empt under s. 10-A of 
the Bundelkhand Alienation of Land Act, 
1903. ^ | |. l BA A DA ki 
The Subordinate Judge decreed the suit, - 
Mr. Herchenroder, District Judge of Cawn- ` 
pore, dismissed it holding that the last. 


named section was impliedly repealed by ``- 


the Agra Pre-emption Act, .1942, > being - 
inconsistent with its general policy and’ : 
that 8. 7 of the Pre-emption : Act barred. a ` 
claim to pre-empt under the statutory . 
provisions of s. 12 of that Aet. .- 
Section 7 ofthe: Agra Pre:emption Aot, 
1922, runs as follows :— ~- ha SEU 
“Nothing in this Act shall confer a. 
right of preemption on any person who 
is, under the Bundelkhand Alienation of 
Land Act, 1903, not entitled to purchase 
the property in dispute". 
The Subordinate Judge held that this 
was no bar tothe plaintifis: suit because 
the words in s. 7 of the Pre-emption Act 
“entitled to purchase’’ would iaclude a 
person given such sanction by the Ool- 
lector. The District Judge held that s. 
16-A of the Bundelkhand- Alienation of 
Land Act could not be invoked because 
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it was not contained’ in the Bundelkhand 


Alienation of Land Aet, 1903, but was 


added by an amending Actin 1915. He, 
therefore, held that “‘éntitled to purchase” 
under the Bundelkhand Alienation of Land 
Act, 1903; would not include a person 
who obtained the Oollector’s sanction under 
8. 16-A to bring a suit for pre-emption. 
Further he held thatthe Agra Pre-emption 
Act must be deemed to have repealed any 
right of pre-emption conferred by the 
Bundelkhand Alienation of Land Act, even 


though there was no provision in the Pre-~ 


emption Act expressly repealing the Bun- 
delkhand Alienation of Land Act as a 
whole or repealing in particular s. 16-A 


- of that Act, as amended by the Act of 


` 


1915. 


The' reasons just stated do not commend, 
A right to purchase is 


themselves to me. 
different from & right to preempt. The 
right of preemption is merely.a right of 
substitution. Nor can, & sanetion to pre- 
empt be construed as a sanction to pur- 
chase, Separate provisions of the -Bun- 
delkhand Alienation of Land Act apply 
to each.kind of sanction and they cannot 
ba confused. On 


. to -the Bundelkhand’ Alienation: of . Land 


. wise would beto hold - 
Legislature had prescribed a short title: 


Act, 1903, must be construed: to bea re- 
ference::to that-Act as: amended - by the 
amending Act-of 1915. 
however, subsequently amended, can be 
called by that short title. _To hold other- 
that where the 


it was necessary to use a longer one. An 


amended “Act is notítwo Acts but one Act. ` 


‘Again, the District Judge - was: wrong ‘in 
inferring that. an` intention should be as- 


. eribed ‘to'a later Aet to repeal the pro- 
. visions. of an:earlier Act on general prin- 


to me to be as followa. 
the Bundelkhand Alienation of Land Aet 


ciples.” The former enactment must be 
either specifically “repealed or its continu- 
ence must be inconsistent with a provi- 
sion-of a later Act, in which case, repeal 


will be deemed by necessary implica- 


tion.  . 
The correct view of this matter appears 
Section 16-A of 


only enables a Collector to sanction a suit 


for pre-emption where, but for the provi- 


> sions contained in the éarlier part of the 


section, the applicant for sanction has a 


- yight to preempt based on custom or con: 


tha- other hand, the ` 
‘reference.in-s. 7:of the. Pre-emption Act. 


When .& short” 
‘title is given inan original Act, the Act, 
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tract. The sanction of the Collector.does 
not create’ a substantive right, but is 
merely necessary for the otherwise ex- 
isting substantive right-to: be’ exercised. 
The right of the plaintiff to pre-empt in 
this case -was based “on ‘custom: That 
right which existed [subject -to - the. res- 
trictions on its exercise imposed by the 
said s, 16-A] up: to the passing of the 
Agra Preemption Act, -ceased to -exist 


“when s. 3 of the Pre-emption Act’ was 


enacted. This is the’ important section 
which the District Judge has overlooked, 
The effect of that section- is- clearly, as 
described; in the marginal note, .to: abolish 
customary and other rights of: pre-emp- 
tion previously ‘existing; excepting .under 
the Muhammadan Law. -The plaintiff must 
claim a statutory right -under the Agra 
Preemption Act or cannot sueeeed.. Such 
a right. is barred by-s. 7 of the Agra Pre- 
emption Act because fhe plaintiff " ig 
admittediy not entitled -to purchase-the 
property in - dispute’ under the’ Bundel. 
khand Alienation of Land Act, -1$03;-even 


when amended by the Act of 1915; To 


discover what pérsons' afte entitled to:pur- 
chase under the Bundelkhand ^Alienation 
of Land Aet, 1903, we must refer tos: 3 
of that-Act, That section “provides that 
any person is entitled -to pürchase from 


&àn'alienor-who is: not.à member -of an 


agricultural tribe" or is & memiber of the 
same tribe as himself ete, -These conditions 


“ara admittedly not satisfied in ‘this: cage, 


Sub.s.(2) allows the-Colleetor to :sanction. 
previously: or retrospectively.’ & purchase: 
by any one, but sub-s.(2) may -be:igrored 
for the purposé:of ‘interpreting? s.::7:: of 
the Agra Pre-em ption Act, Forit-isobvious 
that. the Colléctor could: -never give sanc- 
lion: to purchase toa person claiming to 


pre-empt and ifor--these- reasons» mno “ong 


would claim - to pre-empt “who. could 
purchase directly: If- there -was no 
desire -by the owner to sell, sanction 
would be clearly improper. Again, if the 
owner had already sold validly to another 
person, sanction would be improper. So 
there could never be & ease of & person 
claiming topre-empt getting sanction to 
purchase from the Collector, unless we are 
to suppose that the Oollector might give 
& sanction to purchase merely in order to 
assist a would-be pre-emptor to overcome 
the bar imposed on him by s. 7 of the 
Agra Pre-emption Act. On the principle 
that officials are presumed to do the right 
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thing (omnia^ praisumuntur rite” et sol- 
lemneter acta ere), t 
the Collector would do anything of the kind: 
Apart from this itis clear that the phrase 
“entitled to purchase" as used in s. 7 of 
the Agra Pre-emgtion Act only refers to 
the persons given an unqualified right (7. e , 
a right independent of the Collector's: 
sanction) by s. 3 of the Bundelkhand Aliena- 
. tion of Land Act. The operation of s.7 of 
the Agra Preemption Act, cannot have 
been intended; to depend upon the Colleet- 
ors sanction, This s. 7 appeara to have 
been hastily added at a very late date in the 
proceedings culminating in the passing of 
fhe Agra Pre-émption Act, and although: 
this fact cannot be adduced as an argument. 
to control the meaning of s 7, it explains 
why reference ins. 7. was not confined to 
the persons entitled to purchase the pro- 
perty in dispute under sub-s. (1) of 8. 3 
ofthe Bundelkhand Alienation of Land 
Act, Specification ofsub-s (1) would have 
made the matter clearer, but would not 
have affected the meaning to be attached 
tos, 7. A person claiming pre-emption 
could never have been given sanction 


by the Collector to purchase for the reasons ` 


cone. that the - decision of 


the District Judge ‘was correct. The 
plaintiffs suit must fail not only because, 
after the passing of s. 3 of the Agra Pre- 
emption “Act, 1822,he could not claim to 
pre-empt on the basis of custom, but also 
because tlie land, being.-1n Bundelkhand, 
he was barred -irom any: right ^to pre~ 
empt which he would otherwise have had 
under s. 12 of the Pre-emption Act by 
8. T ofthat Act. ` onld UM dismiss 
3e two appeals with costs. "ES 
ded ine Court.—Both the Second 
Appeals Nos. 99'and 100 of 1926 are dis: 
missed with costs including fees in this 
Court on the higher scale. M 
ANA. | 7 7, Appeals dismissed. — 
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" ALLAHABAD HIGH COURT: 
Finst CIVIL APPEAL No. 137. or 1924, | 
November 21, 1927. N 
' Present:—Mr. Justice Sulaiman and Mr. ` 
Justice Kendall. . ; 
KHAZAN SINGH AND orHuxs—PLAINTIFFS . 
i —ÅPPELLANTS = 
: _ (versus: . re oe 
BIKRAM SINGH AND oTHER3—DEFENDANTS:. : 
—HREsSPONDEN1S. - - ws 
Civil Procedure Code.(Act V of 1928), O. XXI, r. 57- 
—‘Striking off’ execution petition—Attachment, whe- - 
ther ceases, i ` j i 
Where execution proceedings are not dismissed on 
account of default of the decree-holder,' but the 
matter is merely shelved for the -time being, the 
proceedings must-be.déemed to be still pending. [p. . 
575, col. 2.] l ; 


decree against B. B'ssoüs instituted a suit for a : 


declaration that the decree was-not binding.on the 


family and that the properties, which belonged to 
the joint family, could not he attached. The appli- 
cation for execution was ‘struck ‘off pending thé 
decision of this suit. B then mortgaged the pro- 
perties to C. The properties were. thereafter sold in 
execution of A's decree'and purchased by A. In a 
E by C to enforce his mortgage against B and A's 
eirs : - ao NE 
Held, that the order striking off the execution case 
did not terminate the. attachment and that. the 
mortgage-deed. was ineffective as it was executed 
during the pendency ofthe attachment. [ibid] - 
First appeal from a decision of thé 
Additional Subordinate Judge, Mearut, 


Gated the 29th May, 1924. — 
"Dr. Sen, Messrs: B. Malick and R, C; 
Ghatak, for the Appellants. oo ae 
: Dr. K.N., Katju and Mr. Harendra 
Krishna Mukerji, for the Respondents. 
JjUDGMENT,—This.is a- plaintiffs’ . 
appeal arising out -ofa suit for sale on : 
the basis of a riortgage-deed, dated the 3lst . 
of October, 1917, executed by Mohar Singh 
and Ajab Singh in favour ofthe plaintiffs 
Khazan Singh and others. It appears that-on 
the 18th of September, 1917, -an -application 


for éxecution of.& money decree was filed by 
Karan Singh against Mohar . Singh -and 


Ajab Singh, his judgment-debtors,- with . - 


& -prayer that their . property should - be 
attached. An attachment was duly effect- 
od on the 28th of -.September, 1917, and 
the mortgage deed in suit covered the 
property so attached: It-is not. disputed 
in this case that on the date when the . 
mortgage-deed was ‘executed by-the judge - 
ment-debtors the attachment in. execue 


‘tion ofthe decree of Karan Singh was . 


actually in. force. Karan. Singh .subse« 
quently executed his application and got . 
the "property gold and. purchased. if. hims:. 


A attached. certain properties “in execution of à -- 
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self. The present suit is against the 


mortgagors as well-as the heirs of Karan 
Singh. The Court below -has held that 


the mortgage-deedis ineffective as against. 


the auction-purchaser because it was 
executed during thé subsistence of the 
attachment. The learned Advocate for 
the appellants, however, contends that 
that attachment came to an end on account 
of certain subsequent proceedings. 


It appears that while the execution pro- 
ceedings initiated by. Karan Singh were 
pénding, the sonsofthe judgment-debtors 
brought & suit: for a declaration that the 
money-decree obtained by Karan Singh 
was not binding on them and the family 
property could not be attached and sold 
in execution of it. The Court was inform- 
ei of the institution ofthe suit. and on 
the 13th of May, 1918, -passed an unfortu- 


nate -order that “such a suit having been. 


filed the execution case is struck off". 
There is nothing toshow that the decree- 
holder consented to his ‘case being struck 


of in that way. Asa matter of fact, sub- . 


sequently the . decree-holder applied on 


the 27th of May, 1918, requesting the. 


Oourt to order that the attachment pro- 


ceedings were still continuing. This ap» 
plication also wasdismissed by the same 
Subordinate Judge by an order, dated the- 


28th of May, 1917, It was as follows:— 


default'of prosecution. Hence this appli- 


cation,.. béing useless is rejected," Noone’ 
has been&able to explain what provision. 


of law was in the contemplation :of the 
learned - Subordinate 


The order ‘which he. passed for striking 
of theexeettion.case was 


Becond order undoubtedly, says that the 


previous order , was. -nof ‘passed under 


O.XXI,r. 57 because it éxpressely says 
that. the case had not been struck off 
for “default of prosecution”. The order 
further shows that the Subordinate Judge 


in his mind believed -that he was not’ 
putting an end to the attachment- inas- 
much as he thought that it would con-. 
Within the : 
expiry of this supposed period, the deeree- 
polder again applied’ on the And of: 


. tinue for six months more, 


KHAZÁN SINGH 0; BIERAM SINGH. 


' His application for 
not actually "dismissed" but the case was 


. suit brought by the sons 


, Singh (2). 


Judge when he 
thought. that-the attachment remained in, 
force ‘for six months, and six months only.’ 


apparently a` 
result of some misapprehension. But his 


BB 
November, 1918 for execution of his 
decree. . 

Itis obvious that no default had been 
made by the decree-holder in the prosecu- 
tion of the execution proceedings. “The 
striking off” of the case was, as the Court 
itself remarked, not due to any default 
of the decree-holder. Order XXI; r. 57 was; 
therefore, wholly .inapplicablo to the case. 
execution also was 


ordered to be struck off, which. perhaps 
meant nothing more than that ii should 
be removed from the register for the 
time being. The case, therefore, cannot 
be said.to have . been ‘disposed ofon the 
merits or dismissed for want of'prosecu: 
tion. The matter was only shelved for 
the time being pending the resultof the 
C of the judg-. 
ment-debtors. The matter, therefore, was 
Only temporarily postponed and not finally. 
disposed of. Under these circumstances it 
is impossible to holdthat the attachment 
came to an end. In several cases this: ` 
Oourthas held that where thé ' execution 
proceedings are not dismissed on account 
of the default of the decree-holdér, but. 
the matter is merély'shelved for the time 
being, the proceedings must be deemed to 
be still pending. We may refer to the: 
case of Bijai Saran Sahi v. Deo Kishen 


. Prasad Bahadur Sahi (1) and cases referred? 
_ "The attachment remains inforce for six; 4 
months from the date of striking off ex-: 
ecution case. as-it. was not struck off for. 


to theréin. This principle has been. . 
accepted. by the Full Bench . of "this.Court 
in the case of Chhattar Singh v.- Kamala - 


.It follows, therefore, that the mortgage. 
having been executed during the pendency. 
of the attachment is wholly ineffective and: 
cannot affect the rights- of the -auction- 
purchaser Karan Singh or kis heirs; The. 
result, therefore, is that the suit must . 
stand dismissed. We accordingly dismisg. 
this appeal with costs including fees-on the 
higher scale. Sie ee ao ee 


A - Appeal dismissed, 


NGA. 
1) 97 Ind. Cas. 102; 24 A. L. J, 901: A. 

alas 4; is a 138. Bp i iA LR, 1926 
2) 100 Ind. Cas, 994; 49 4. 270; 20 A, L. J. 201; AL I- 

ENT All, 16 (F, B.). | 4 e 
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dies "ALLAHABAD HIGH COURT“ 

E IRST CIVIL APPEAL No. 62 or 1924; 
"i'*Qetober 18, 1927. ' 

i! Presenit- Mi. J ustice Sulaiman and- 
= 2U'. Mr, Justice Ashworth. 
BANERY LAL-—PLAINTIFF—APPSLEANT 
ut U. versus: c 
NKTTHA RAM— DzESNDANT Ist’ PARTY AND 
pp TES um ANOTHER DEFENDANT AND Parity 7 
-—RusPonDENTS, | 


- = To! 


-Miidu Des- dou  fumaly Partnership’ between 


) nct CU, 


oc 
GAN = as = 


it , manager and stranger—Power of manager o dissolve - 


, partnership—Alienation by. manager—Alienation for 
* “necessity; but ‘for, inadequate price, . validity af— 
- -Alienation ` of moveables—Disposal ` of. moveables by . 
end effect OF anal pemanen whether can 
» be allowed. .,7-"°¢ 4 

The, manager. of. a joint: "Hindu family: has „power ` 
“46 ‘dissolve | a partnership.. which, he, has . entered into. 


with: a -trangèr ` 


who, *along with: himself; ‘is . ‘interested’. in- it, 

2 “especially when -he.gonsiders, that: he. is. incapable ~ 
"of giving dssistance as a partner. [p. 916, col. 2. 

l ‘Per Auni J: "When once it^ is. shown t at a 


-BOD.,. 


Eun nons "ios “Sen. -dy alan Td Eu 

* he-equitable relief of compensation ean he granted: ,. 
Me the: members vot i joint Hindu: ‘family in-the case of ` 
- an improper ‘alienation-of moveables by the manager 
- evén where the: goods res been.’ Aisposed of,- hy-the 


a f ndant vendet. [ibid] 
= The ‘em bers: of a joint. Hindu family ‘are entitled ' 


“fo: ; question an &lienation by-the manager: of the - 
‘family where- „theo tĉonsideration is grossly: inadequate, - 
. even though necessity for the alienation i is:proved. [p. 


77, col. 2. 
z “hiret appeal. “from.” EY “decisjon ‘of the 


“District? Juge,. Agri, datéd. the. 30th of 
:Oétóber,: 1923, ^ 
‘Messrs, ^. Tqbat. “Ahmad “and: Mukhtar 
“Ahmad, for the-A ppellant. ' 
“Dr. S-N: Sen. Messrs. N. P. Anaie. SK. 
“Dar and S: N.: ‘Gupta, for. the Respondent. 
~he facts- of the ` case appear. from: ‘the 
judgment. of Ashworth, J, 


ae “JUDGMENT. ME 

Ashworth, J; — This appeal. peices ance 
of a suit brought by the-plaintiff-appellant 
against the defendant-respondents for 
Betting aside a deed vf sale executed by 
defendant No 2, Shyam Lal, father of the: 


plaintiff, in favour of Nattha Ram, defend- - 


ant No. 1. The admitted facts are that 
Ohiranji Lal, grandfather of the plaintiff 
and father of the defendant No. 2, carried on 
the business of publisher and bookseller in 


CUUBANREY LA 9: NATTHA RAM. 


‘He “zannot be. compelled to con- .- 
> tinue: the partner ship ‘merely because he' “bas a minor . 
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conjunetion ' ‘with Natths: Ram, > defendant 
“No, 1: On the death” of Cbiránji- ‘Lal | 
"the partnership was maintained by Nattha 
Ram along with Shyum/Lal 2-At the end of 
` that time Shyam Lal having: no inelination 
to continue the partnership arranged - “with : 
Nattha’ Ram to terminate thé“samé- and 
-divide some of thé- assets: "and séll other 
of the assets to Nattha Ram; -The” ' plaint- 
. iff'8 conténtion is that-the disposal “of “the 
assets by-Shyam Lal: was for.&.price;and 
. consideration which was prejudicial. to shis 
interest as.minor son of Shyam. Lal: 
The lower, Court dismissed. the-.suit.-It 
held that nothing.in “Hindu Law.could-cem- 
“pel Shyam Lal to continue the -partnership 
merely because he hada: minor Bon... who, 
along with. himself, was . ‘interested..in’ -bis 
. (Shyam, Lal's); share nof. Xhe.:assets :of -the 
“business, This. decision ofihelower:Court 
has. been. impugned. by Oounsel.. for. the 
appellant; but, in my opinion,.on. no valid 
_ ground. "The manager. -of -a joint.Hindu 


- 
- Ve 
"py 4 


. family. who is partner in a. “business. cannot 


be. required, . to. .eóntinue ‘the. partnership 
When: he, no plonger. desires. = do..80 and 


Lade 04 ^4 ee a gen "s. .^* CUTE 


“ance: as Diner Tj may. be OEEIUAg ges (m 
in, theplaint: thé allegation was made, -by.the 
- plaintiff that, Shyam, Lal. was a-man ,,With- ; 
out capacity of ability.. This admission :in 
itself furnishes a solid ground for. Shyam 
* Lal-deciding not tó--cóntinue ^the partner- 
‘ship: There were Stwo- howses *“among 
‘the assets of the partnérship: ^Whén “fhe 
partnership ‘was.  dissolved/between: defend- 
-ant No. 2:and..defendant* Nó, T- the More 
‘¥aluable ‘of: “the > Hoüses - went: to° Shyam 
“Lal and: 4he-othér.io:Nattha Ram? A value 
“was put on-éach house and ‘the difference 
-was taken into actount* i iñ ` "the -disposal 
of the ^otlier- assets of defendant" Nó. 2 to 
-defendant-No.1: ^t is: said-by the plaint- 
-iff-appéHant’s Counsel:that “the? sale*of the 
: Other’ assets to “Nattha Ram waa for: an 
"ingüfficient.amcunf; ~ I: considér it open “to 
“doubt Mares when” once. ‘it ig: shown’ that 


= f = o. 


-At any “rate 
it is: ES to mö- or no sano suit would 


-lie against the vendee in the ‘absence. óf 
. fraud of collusion being proved. “against | the 
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vendee. No such fraud or collusion has 
been proved in this case. | E 
The main point made by Counselfor the 
appellant is (that ine the sale-deed which 
itis desired to set aside, various mortgage 
bonds were included as sold to defendant 
No. 1. The rate of interest borne by these 
bonds, is not entered in the sale-deed. 


Appellant's Counsel suggests that the failure - 
to enter this rate of interest amounted to- 


fraudulent concealment. He says that if 
this rate of interest were shown it might 
be obvious that these bonds were handed 
over by defendant No 2 to defendant No. 1 


for an insufficient consideration. It appears ` 


to me sufficiently that these mortgage bonds 
must have been registered and it was easy 
for any person who. was interested in the 
matter to get copies of these bonds and 
find outthe interest, The mere fact that 
the sale-deed did not go into the parti- 
culars of the interest accruing on these 
mortgage bonds did. not amount to any 
fraudulent concealment. The consideration 
for these mortgage bonds was, it appears, 
the amount due as principal on them accord: 
ing to the. bonds. Nattha Ram would have 
to apend money in suing.on them. It is con- 
-ceivable that although they were secured; the 
‘security: might in some cases be in&dequate; 
It was-open. to the appellant to produce. in’ 
Court the mortgage bonds iri, order’to show. 
the intérest due, He did not’think it desir- 
‘able to do so; In these circumstances I 
would hold that no insufficiency of price for 
these bonds is proved and that certainly 
no such insufficiency is proved as to justify 
the conclusion that the sale by defendant 
No, 1 to defendant No. 2 was fraudulent 
or collusive. We have to look at the state 
of affairs at the time of the date of the gale, 
It seems obvious that -no outsider would 
have been likely to give to Shyam Lal for 
his and his son's share in the assets of the 
partnership, dissolved or not dissolved, as 
good a price as was given by defendant 
No, l, Defendant No. 1 was continuing the 
business and obviously the stock, the book. 
debts and the goodwill would: be more 
valuable to him ‘than to-an outsider. No 
attempt has been made to prove that these 
assets would have fetched a larger sum if 
offered to any one else and the contrary 
seems to me to be a certainty. This being 
Bo, it cannot be said that the sale was for 
an insufficient sum, and the suit of the 
plaintiff was rightly dismissed; 1° would. 
note that the: plaintiff asks for compensa 
tion from defendant No, 4 in respect of 
ng 


- RANREY LAL v. 


NATTHA RAM, ^77 847. 
moveable property purchased by Lim from: 


, defendant No. 2 and disposed of -to others, 


la my opinion Hindu Law would not afford: 
any such relief. Whether an action in tort: 


would lie is also doubtful, but itis certain 


that it would only lie on the ground of col-: 
lusion or fraud -by the vendee,- None such: 


“has been proved. 


_For the above reasons I- think that the: 
lower Court was quite right in dismissing: 
the suit and I would dismiss this appeal: 


“with costs on the higher scale, 


Sulaiman, J.—I, concur in the con- 
clusion, arrived at by my learned brother. je 

The contention that there was no legal 
necessity for the transfer is, in my opinion, 
without any force. Relations of Strangers 
with joint Hindu. families, when they 
enter into transactions of partnership, ara 
not governed strictly by the Hindu Law but 
by-the Oontract Act. Ifa manager of a 
joint Hindu family has power on behalf of 
the family to enter into partnership with 
strangers, he has equally powers to dissolve 
such partnership. It is, therefore, impos- 
sible to accept the contention thatthe father 
was not. competent to put a stop to thia 
business, particularly when it was admitted 
in the'plaint that he was wholly incompe- 
tent-to carry it on. When the father decided 
that the business was not profitable and 


that he could not carry it on with profit, 


there was full justification for his dissolving 
it.. There was thus necessity for the trans. 


 &etion. 


The next question is whether theson can 
challenge the sale on-:the ground’ that the 
consideration : was grossly inadequate. I 
am not prepared.to'say that, once necessity 


has arisen for the transfer of ancestral pros 


perty the sale by the father is always binding 
on the minor members no matter whether 
the consideration is grossly inadequate or 
not. In cases of mortgages their Lordships 
of the Privy Council have frequently laid 
down that there may be necessity for the 
transfer at a certain rate of interest but 
there may not be necessity for the high rate 
charged. Iam, therefore, not prepared to 
hold that the plaintiffs suit would fail 
automatically as soon as it is found that 
there was necessity for putting a-stop to 
the business. ; 

Ifthe transaction, as is contended on 
behalf of the respondents, amounted to 
nothing more than a mere winding up of 
the business, it would certainly be doubtful 
whether the minor son can have the whole 
thing re-opened, Assuming, however, that M 


E 


SMS... 


- inadequate. - 


7. The property . transferred consisted of 


moveables and: immoreables, In view of 
the cases referred to in Nand Ram v. Mangal 
Sen (1) I am bound to’ assume that the 


restrictions on the power of a Hindu father - 


to alienate immoveable property are equally 


ere applicable to transfers of moveables. 


. It- has, however, been suggested that 
inasmuch as the sale took place several 
yeara ago and there is no-likelihood that 


"^ the moveable properties now exist his suit. 


. ought. to fail because: in Hindu Law no 
. equitable relief for -compsfsation can be 
granted. I choose to reserve my final 
opinion on this question:8s ‘no authority 
, either way has been eited before us. - I am, 
however, inclined at first sight to hold tliat. 
equitable relief of compensation can be 
granted even where the goods have been 
disposed of by the defendant. vendee, If this 
were not so, the position would be anoma- 
lous. The result of a suit brought by the 
. minor member to avoid the alienation would 
Gepend not on tke meritsof the ease but on 
theconduct ofthe defendant, whether he has 
or has not, by the time the suit is brought, 
‘disposed of the moveable properties. In 
; many suits for setting aside alienations by 
limited owners equitable doctrines have. 
been invoked, and compensations have been. 
awarded Ly the Courts; I would, therefore, 
not be prepared to dismiss the suit on the 
‘mere ground that moveable properties which 
were transferred under the déed might have 
been disposed of by the. defendants, Asa 
‘matter of fact, this question has not been 
pone into and we cannot be sure that all the 
_moveable properties that were transferred 
bre not now in the possession of the defend- 
ent. 

A L however, agree that the appeal must 
ail. 

By the Court. —The appeal ig - dis- 
ftissed with costs including in this Court 
. fees on the higher scale. 
^ ANA. Appeal dismissed, 


i (1) 1 Ind, Cas, 797; 81 4.959; 6 A, L, ES 
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COLLECTOR OF CAWNPORE v. -JUGAL KISHORN, 


po l “was 8 gale, puré arid simple I agree with my 
= learned: ‘brother that it is not established . 
that the- ‘consideration paid forthe sale is 


, Government Notifications, 


‘show that he was-a ward 
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ALLAHABAD HIGH COURT." ns 


y iksSr Civit. APPEAL No. 336 oF 1924. - 
November 23, 1527. 
Present : —Mr. J ustice Sulaiman and 
Mr. J ustice Ashworth. | 
Tse COLLEOTOR or CAWNPORE. 
IN CHARGE OF THE. ESTATE KNOWN. 48 


GYAN BINGA'S Estate AND ANOTHER Lx | 


—DEFENDANTS—-APPELLANTà : 
-4ersus-.. * 
Babu JUGAL KISHORE—Prsmriep— 
RESPONDENT: l 


U. P. Court of Wardes-:Act qv of 1018), 33. i97 (a), 


d5—Suit on hundi—Plea that defendant was a ward 
-—Burden of pr oof —A pplication « ‘for adjournment, - 
granting of—Hvidence Act (I of . 1872), ss. 57, ? 8—. 
whether - can- be 
judicial notice’ of—Copy of Gazette, 
value of. 

In a guit instituted on the basis ofa hundi the - 
defendant pleaded that under 8.37 (a) of the U.P.” 
Court of Wards. Act of 1912 hë was not competent 
to enter into the -contract embodied in the 
hundi and that-under- s. 55 of the said Act he 
could not personally be sued. On the date fixed 


"ev identiür y 


for hearing evidence, the defendant's Counsel asked E 


for‘a short adjournment of a‘ few hours in order 
that the Head Clerk vf the Court of Wards could 
be produced with his:record. This was refused by `. 
the Court, and the suit was- decreed on the ground — 
that the defendant had summoned no witnesses for. 
the day and that there was -nothing on: the record. ta. 
on the date of- the exe» 
cution of the hundi. or. on the date of the institution 
of the suit: 


Held, that the cotirse adopted by the trial Court - 


iwas too severe and had caused hardship | to ike 
defendant [p. 580, ¢ol.2.) ' 

The Government Notification. Was | admitted aB ` 
evidence in the appeal, the case was remanded. to 
the Court below for substituting ‘the’ name of the 
Collector and proceeding with the case according to 
aw. 

Per Sulaiman, J. —A Government Notification does 


^8 


"taken s 


not -tome under s. 57° of the Evidence Act, and the >- 


Oóurtis not bound tô teké judicial notice of it. “But 
the production of the Gazette -published under tho 
authority of the Government would be sufficient proof 
EL Notification under s,-78 of that Act... [p. 580, 
co 


Firat appeal from a decision. of the- Sub- 
ordinate Judge, Üawnpore, dated the 8th of . 
July, 1924. 

"The Government Advocate,” for the zm 
pellant, 

Dr. Sen, for the Bespondeht, 


JUDGMENT. ane 
Ashworth, J.—This first appeal: arises” 
put of a suit brought by Babu Jugal. 
Kishore plaintiff against Thakur Raghuraj 


Singh defendant on the basis of a hundt . 


for Rs, 8,000. -The defendant received thia ` 
Inorey and covenanted to pay the amount 
after 90 days. 


The- defence: was that. the | 
contract embodied in the mee WAS beyond 
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the competence -of the defendant because 
ab thetime he was a ward, see s. 37 (a) 
of the U. P. Court of Wards Act of 1912. 
Another defence was that tha suit against 
the ward personally was barred by s. 55 
of the said Act, which provides that no 
ward shall be sued nor shall any proceed- 
inga be taken in the Civil Court other- 
wise than io the name of the Oollector in 
charge of his property or such other per- 
Bong as the Court of Wards may appoint in 
this behalf. 

The suit was instituted on the 5th of 
Mareh, 1921, and apparently the 24th of 
April, 1924, was fixed for framing;the issues. 
At any rate on that date the lefendant 
was examined asa ward, and the general 
attorney of the plaintiff was also examined. 
The defendant said that he bad been a 
ward of the Court of Wards for 13 or 14 
years, The general attorney for the plaint- 
iff said that he came to know that the 
defendant was & ward when the written 
statement was filed, but ha did not know 
since when he had been a ward. Issues 
were then struck. The first issue was whe: 
ther the defendant was incompetent to 
take the loan and, whether the plaintifi 
was awara of his incompetenoy, and the 
Becond issue was whether the Collector of 
Oawnopore wasa necessary party to the suit. 
The 8th of July, 1921, was fixed for hearing 
the evidence. On that date the Pleader 
for the defendant stated that his client 
was not ready with his evidence owing 
to preoccupation with his daughter's 
marriage and asked fora short adjournment 
ofa few hours inorder that the Head Olerk 
of the Court of Wards could be produced 
along with his record. Hestated that the 
Head Olerk had not arrived at his office 
although it was 11-30 a. mM. The Court 
refused this adjournment on the ground 
that the defendant had summoned no 
Witnesses for the day and decreed the suit 
On the ska that there was nothing on 
the record to show that the defendant was 
& ward on the date of the execution of 
the hundi orthat the plaintiff had notice 
of this fact. It also held that there was 
nothing on the record to show that the 
defendant was a-ward of the Oourt atthe 
date of the institution of the suit and so 
there was nothing to sustain the objection 
that the Collector of Oawnpore was a 
Mecessary party. 

Tae following pleas are taken in this 
appeal, Qao was that the adjournment 
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should have been allowed to eaabie the 
Government Notification declaring the de- 
fendant a ward to be produced. Another 
was that it was immaterial whether the 
plaintiff had notica of the assumption of 
the management by the Court of Wards 
of the defendant's estate. The second plea 
we need not consider as the suit was 
rightly dismissed if the Judge was right 
in holding that the defendant was bound 
to prove that he was a ward and had failed 
to do so. 

: As to the former plea there was no 
application by the defendant for produc- 
tion of the Government Notification declar- 
ing him a ward. It cannot, therefore, be 
said that the Oourt was bound to adjourn 
tha hearing for the production of this 
paper. . 

Ib is not clear from the record that on 
tHe 8th of July, 1924, when the defendant's 
Vakil asked for an adjournment, the de- 
fəadant was himself personally present in 
Oourt. If he had been, Ishould hold that 
the Oourt should have put him into the 
witness-box to prove that he wasa ward, 
In the circumstance that the plaintiff's 
Vakil admitted that he was a ward at the 
date of the striking .of issues this evidence 
might have been regarded as reliable to 
show the approximate date from which he 
was a ward, which was all that was necas- 
sary. In any casa, however, I consider 
that there was sufficient material before 
the Subordinate Judga to justify his re- 
quiring evidence from the plaintiff that 
the Suit as brought was not barred by 
s 55 of the U.P. Oourt of Wards Act of 
1912, which pravides that no ward shall 
be sued otherwise than in the name of 
the Collector in charge of his property. To 
allow such a suit to result in a decree 
against the defendant's person is likely 
to cause much subsequent confusion and 
embarrassment, Authority in such a onse, 
where there is a positive legal bar to a 
suit and where there are grounds for 
suspecting that that bar may exist, and 
where a decrees (supposing such bar were 
to exist) would causa subsequent confusion 
and embarrassment, for holding that the 
Oourt should itself require to be satisfied 
on the point is to be found in Guru Per. 
shad Singh v. Gossain Munraj Puri (1), 
In this case an objection was taken in 
appeal that the suit had been brought 


dp 1l O. 733; 10 Ind, Jur, 220; 5 Ind, Deo, (s, 2 
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illegally by .a. married mother -of a 
minor on behalf of the minor contrary 
to the express provision of s, 457, Civil 
Procedure Code (Aet XIV of 1882). The 
Proceedings in the lower Court were in 
.Bppeal declared. to be null and void. In 
this case we are satisfied that the defend- 
Got was a ward atthe time when the suit 
was instituted. 1 would, accordingly, re- 
mand the case to the lower Court to 
re-hear after substituting as defendant the 
name of the Oolléctor iu charge of the 
defendant's property. Oosts of this appeal 
should abide the result.  , "E 

` Sulaiman, J.—I concur in the order 
proposed, It is impossible to hold that 
the Court could have taken judicial notice 
6£ the Government 
8. 07 of the Indian Evidence Act, Govern- 
ment Notifica‘ions do not come under that 
section. -But it is quite clear that the 
production of the Gazette printed under 


the authority of the Government . would. 


c 


ünder 8.78 of that Act. 

„T am unable to hold that there was 
Material on the record which would have 
justified the learned Subordinate Judge in 


haye been suffirient proofof the Notification 


requiring evidence from the plaintiff that. 


the defendant was not a ward of the Court, 


and “I. would, therefore, not be prepared 


to hold that the Court waa bound to put 
the defendant into the witness-box as a 
Üourt witness, in case he was himself 
present in the Court room, which ig 
not -at all clear. The case of Gury 
Pershad Singh v. Gossain Munraj Puri 
(I) is distinguishable because there no 

nestion of fact was in doubt, and the 
‘Coan ought itself to have taken notice 
of the defect, had there been any, Ag 
regards the supposed defect, the case was 
subsequently overruled by a Full Bench 
in Asirun Bibi v. Sharip Mondul (2), 

I am however of opinion that the Sub- 
ordinate Judge acted in ahasty manner in 
declining to give the defendant’s Counsel 
& short opportunity to produce evidence, 
The 8th of July, 1824, was the very first 
date fixed for hearing, there having been 
ho previous adjouroments. The office of 
the Court of Wards was in the same coms 
pound. The defendant’s application wag 
notfor an adjournment of the case for that 
date, but only for a postponement for & 
few hours so that the Court of Wards 


(2) 17 O, 488; 8 Ind, Dee, (x; 5) 864 (F, BY, 
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Notification under. 


any. 
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Clerk, who was late in coming to his office 
on that date, not having arrived till l1.3U 
A M. might be produced as a witness. The 
point involved was simply whether the 
defendant's estate had been taken over 
by the Court of Wardsornot, This could 
be conclusively established by the pro- 
duction ofthe Government Notification, if 
one could only get the reference to the 
Government Gazette. The fact of the 
Notification could have been ascertained in 
the course of that very day. Once the 
copy ofthe Government Gazette was pro- 
duced before the Court it would have to 
accept the fact - without question Tha 
valuation of the suit was over Rs. 12,000, 
If the defendant was really & ward of the 
Court, the consequences of not impleading 
the Collector would he to introduce con- 
siderable complications and difficulties in 
the Execution Depattment. The learned 
Subordinate Judge remained unmindful 
of these considerations and declined to 
give evena faw hours time to the defend- 
aut, l am of opinion that -thia course 
was too severe and has caused hardship to 
the defendant. .. Fa" x . a 
fI were sitting singly I would have; 
been inclined to remand-the case for allow- . 
ing a fresh oppertunity to the. defendant 
to ‘produce evidenceas to whether he was 
& ward ofthe Court, and for impleading 
the Oollector, if the defendant ‘satisfied 
the Court that he wasa ward, - T xo 
have however no objection to the 
procedure adopted by my learned brother 
in admitting the Government Notifieation 
as evidence in tbe appeal, and holding that 
the defendantis in fact a ward of the Court 
and therefore, remanding the ease to the 
Court below for substituting the name of: . 
the Collector and proceeding with the case 
according to law, A 
By the Court.—The appeal is accord. 
ingly allowed and the case is remanded 
to the lower Court to re-hearit after.sub-. 
stituting as defendant the name of the 
Oollector in charge of the defendant's pro- 
perly, Qosis of this appeal should abide 
the result. : 


ALN. A, Appeal allowed. 
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ALLAHABAD HIGH COURT. | 
Pinsr.APPEAL From ORuER No. 153 : 
oF 1926, "M 
i E July 21, 1927, 
Present ; —Mr. Justice Sulaiman 
&nd Mr. Justice Banerji, 
. OBHANGA-—APPLICANT 
versus l 
TIRHI AND OTHERS— OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), O. IX, r. 18-- 
Preliminary decree—Contemplating appeal from pre- 
liminary decree, whether sufficient cause for non- 
appearance in proceedings for passing of final decree 
—Appeal from preliminary decree, after passing of 
final decree, effect of. 

The mere fact that a party is contemplating an 
appeal from & preliminary decree is not a sufficient 
cause for his non-appearance in proceedings relating 
to the passing of the final decree. 

The tiling of an appeal from a preliminary decree 


aubsequent to the passing of the final decree cannot 


have the effect of nullifying the final decree. 
Lalman v. Shiam Singh (1), distinguished, 
Fırst appeal from an order of the Sub- 
ordinate Judge, Muttra. .— 
Mr. Peary Lal Banerji, for the Appli- 
cant, 


Mr. Narain Prasad Asthana, for the Op- 


posite Parties. 


J UDGMEN T.—This is an appeal! from 
an order refusing to set aside the final 
decree in a partition suit. A preliminary 
decree for partition was passed on the 
26th of January, 1925, and the Court ap- 
pointed an Amin to prepare lots in the 
light of the observation contained in the 
judgment within one month and directed 
that the plaintiff should Bdeposit the 
necessary Court fees, The fees were de- 
posited and the Amin prepared the neces- 
sary lots and then the final decree was 
passed on the 7th of April, 1925. The ap- 
pellant, however, appears to have taken no 
part in the proceedings relating to the 
praparation of the lots nor does heappear 
to have raised any objection to the lots 
prepared by the Amin. The final decree 
was passed while he put in no appearance, 
Subsequently, on the 23rd of April, 1925, 
he filed an appeal from the preliminary 
decreas which has now been dismissed by 
us by our order of this date. While the 
appeal was pending in the High Court 
the defendant filed an application on the 
18th of August, 1925, for setting aside 
the decree. The learned Subordinate 
Judge has dismissed this application on 
the ground thatthe applicant was fully 
aware of the order that the Amin was to 
-prepare lots and that it. was his duty to 


MOHAMMAD SEOAIB-KAAN. 0, ZATB JARAN BE2AM, 
appear and take -objections. Ha ‘cannot 
` plead: his ignoranas- when: his Vakil was 
. duly informed of the date fixed. 


(58h . 


It is contended before us that there 


"was sufficient: cause for non-appearancg 


because the appellant was contemplating 
an appeal to the High Oourt. In our 
opinion such ground does not. furnish any 
good cause for his non-appearance, 
“ It is next contended that when an appeal 
was subsequently preferred, the only pre- 
liminary decree which could be passed 
would be the one passed by the High 
Court and that, therefore, all proceedings 
following upon the preliminary decree 
made by the first Oourt were ultra virea 
and not bindingon theappellant, Reliance 
was placed on the case of Lalman v. Shiam 
Singh (1). In ouropinion it is notnecege 
‘sary to consider the point raised in that 
case inasmuch as in the present case there 
can be no doubt that on the 7th of April, 
1¥25; when the final decree was passed, 
there was no appeal pending in the High 
Court, and it is impossible to say that 
the Court had no jurisdiction to pass the 
final decree. The subsequent filing of an 
appeal cannot possibly have the effect of 
nullifying & decree which was passed with 
jurisdiction, Had we modified the pre- 
liminary decres on appeal the present 
decree, would of course have to be altered, 
, It is further to be noted that the appel- 
lant has not chosen to prefer any appeal 
from the final: decree in which he could 
have properly raised the question of its 
validity. The present appeal fails even on 
the simple ground that no sufficient cause 
was shown for non-appearance, 

The appeal is accordingly dismissed with 
costs. 

A, N. A. Appeal dismissed, 
no Ind. Oas. 608; 24 A. L, J. 288; A. I. R, 1926 


ALLAHABAD HIGH COURT. 
Fixst Civit APPEAL No, 69 or 1926, 
November 4,1927. | 
Present: —Mr. Justice Sulaiman and Mr. 
-~ Justice Ashworth, 
Chaudhari MOHAMMAD SHOAIB KHAN 
—PLAIATIFF—APPELLANT 
versus 
ZAIB JAHAN BEGAM AND OTHERS— 
l DEFENDANTS—RESPONDENTS, 
“Muhammadan Law—Dower—-Widow's right to 


1 
<retain possession of husband's estate in lieu of dower, 


basis of —Entry im assertion of right of -dower, whe- 
ther necessary. i 


* „The right of a Muhammadan widow to retain pos- 


Session of her husband's estate -is founded -on her 
"power as a creditor for her dower.. [p. 583, col. 2.] 
“A Muhammadan widow who obtains possession of 
. Her husband's estate peacefully and without fraud 
- is therefore,: entitled -to retain possession of the game 
' till her dower-debt-is paid, even though she does not 
. actually enter into possession of the estate on the 
express assertion that she-is taking possession in 
-ligu ofher. dower-debt. [ibid. 4 e 
` Bebee Bachun v. Sheikh Hamid Hossein (1, Ali 
Bakhsh v. Alah. Dad Khan (2) and Ramzan Ali Khan 
y. Ásghari Begam (3), relied upon. 7 


n 


. First appeal from the decision of the Ad- : 


ditional Subordinate Judge, Aligarh, dated 
the l4th.May, 1924. ` > d 


Messrs. A,.M. Khwaja and Sherwani, for 
the Appellant. ` 
Messrs. M. C. Agarwala and S. B. Johri, 
for the Respondents. 


JUDGMENT. T 

Sulaiman, J.—This appeal-and the 
connected First Appeal No. 388 of 1924 arise 
out oftwo suits for recovery of. possession 
. brought. by two sets of rival claimants 

.against Musammat Zaib Jahan Begam the 
defendant tin possession.. It appears that 
Bakhsh Ali Beg wasthe last full owner of 
the property in dispute and on his death he 
left à widow Musammat Hazurunnissa, a 
son Yusuf Beg and a daughter Musammat 
Hayatunnissa. The son and the daughter 
survived the widow.. Thus they got two- 
thirds and one-third share respectively in 
the estateof Bakhsh Ali Beg. Yusuf Beg 
died in 1920 leaving Musammat Zaib Jahan 
Begam as his widow and his sister as two of 
his heirs. #The remaining share in his estate 
would go to the residuaries, if anv, and failing 
themto the distant kindred. It is an ad- 
mitted fact that on the death of Yusuf Beg 
noclaim was put forward either by any 
"residuary or by distant kindred, and the 
names of Musammat Zaib Jahan Begam and 
Musammat Hayatunnissa were recorded on 
‘specific shares. 


In 1922 Musammat Hayatunnissa: died 
and soon after her death the present plaint- 
iff Muhammad Shoaib Khan obtained a 
sale-deed from Nur Beg and Yakub Beg 
who asserted themselves to be the residuaries 
.of the deceased, Suit No. 39 of 1923 out 

‘of which this appeal arises was instituted 
by. Muhammad Shoaib Khan. The other 
suit-was filed by Afsar Beg and others who 

Slaimed to ke the distant kindreds, It may 


kd 
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be mentioned that in the- Mutation Court .. 


Musammat Zaib Jahan Begam succeeded .. 


mainly on the ground of herpossession; — | 
The rival claimahts of course. did not > 


admit the title. of the opposite- party end . . 


Musammat Zaib Jahan Begam denied the - 
rights of both sides. The Court below-has `~: 
found infavour of Afsar. Beg’ and “others: . 
and held that they are the distant. kindreds, 
and hasfound that the plaintiff Muhammad. ^ 
Shoaib Khan has failed.to:prove that his - 

transferors were. the residuaries of the de- . 
ceased. - It has further found that. Musam- -> 
‘mat Zaib Jahan Begain is in possession of ' 
the estate left by Yusuf Beg; excluding of - 

course ber own share, in lieu of. her dower 
debt. The amount of her -dowér debt has 


‘been found tobe Rs. 5,000.  Musammat ;- 


Zaib Jahan Begam has ‘submitted. to the, 
decree in favour of Afsar Beg and others 
but Muhammed Shoaib Khan has appealed - 


> 


in both the suits, l , 
— The main point which Muhammad Sho- - 


aib Khan had to establish was whether his . 
‘vendors’ grandfather Moghul Beg-.was the 


own brother of Haider Beg, the. father .of 
Bakhsh Ali Beg. There:is admittedly. no.” ` 
documentary evidence to prove or disprove : 
this link in the pedigree. The case depends : 
entirely on the oral evidence of the parties, 
The learned Subordinate Judge has heard 
all the witnesses himself except one lady 
who was examined on commission. It’ is, 
therefore, obvious that we should attach 
weight to his findings; but for certain re- 
marks in his judgment which are - based on. 
an unsound reasoning we would not have 
taken the trouble to examine the evidence 
in such great detail às we have done. After 
eriticising the evidence of the witnesses for 
the plaintiff the learned Judge has remark- 
ed that none of ihem is an independent 
witness. This remark, in our opinion, was 
unfounded as a good many of them are not: 
connected with the plaintiff. . Similarly his 
rémark that none of the witnesses had any 
relations or connection with the family 
of Haider Beg, was perhaps a little too wide 
as 'Muhammad Ahsan was connected by 
marriage. : Then again his remark that Mu- 
hammad Ahran who was related.to Musam- ° 
mat Hayatunnisa, his sister-in-law, was not 
also an indépendent witness, was not justi-.- 
fied when he ‘found that. the plaintiff 
was in way related:to Musammat Hayatun- 
nisa.. Lastly he has mentioned the names of 
the witnesses produced by the. defendants 
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in one breath and then simply stated that: 
they satisfactorily prove both the pedigrees 
and are more reliable and respectable than’ 


the witnesses for the plaintiff. He-has also. 


added that their statements are supported 
by documentary evidence. The document- 
ary evidence has no bearing on the question 


before us and does. not touch the plaintiff's 


case, We have been led through the evi- 
dence of the witnesses for the defendants 
and we find it difficult to say that they are 
more reliable or more respectable. Having 
regard to thesecircumstances we have felt 
itour duty to examine the evidence for the. 
plaintiff on whom the burden undoubtedly 
lay and to see for ourselves whether that 
evidence is sufficient to establish his case. 


[His Lordship referred to the evidence 
and proceeded ; | ns j 

No doubt there are some circumstances 
jn the conduct of the defendants which 
might eeem to strengthen the plaintiff's 
cage, but his case must stand or fall by his 
own evidence. In a case of this kind when 
the deceased ancestors died a long number 
of years ago and when all the evidence that 
is forthcoming is of witnesses of smallstatus 
it is not safe for us to differ from the view 
taken of that evidence by the learned Sub- 
ordinate Judge who had .the opportunity 
of seeing the witnesses and examining their 
demeanour, It may be that he has given 
soma reasons which are not strictly sound, 
nevertheless his general impression of 
the evidence stands and that is against the 
plaintiff, 


It is not necessary for us to consider the 
other point which was raised.in this appeal, 
namely, whether Musammat Zaib Jahan 
Begam has made out her case that she is in 
possession of the property left by Yusuf Beg 
in lieu of her dower debt, :.The first ar- 
gument is that at the time when the muta- 
' tion of names was effected in her favour she 
did not profess to enter into possession in 


lieu of her dower debt and that, therefore, , 
she cannot be allowed to retain the pro- 


perty on that plea. No authority has been 
cited before us which would show that un- 
less and until the widow actually enters 
into possession of the estate on the express 
assertion that she is taking possession in 
lieu of her dower debt, she cannot subse- 
quently be allowed to raise such a plea. We 
are inclined to think that the observation 


of their Lordships of the Privy Oouncil in - 
the case of Bebee. Bachun v,- Sheikh Hamid - 


N 
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IHosséin (1), makes it clear that "the right: 
ofa widow is founded on her power as & 
ereditor for her dower, to hold the property 
of her husband, of which she has lawfully, 
and. without force or fraud, obtained pos» 
session, until her debt is satisfied". In 
many subsequent judgments the learned. 
Judges have been careful to'use the words. 
‘retain possession. We may also refer tà 
the case of Ali Bakhsh v. Alah Dad Khan, 


(3), where Richards, J., remarked “In my 


opinion, whers a Muhammadan widow en» 


. titled to dower gets quietly and peace- 


fully into possession without fraud, she is 
entitled to retain possession until her dower 
debt is paid," as also the remark of Tud- 
bal, J., in the case of Ramzan Ali Khan .v, 
Asghari: Begam (3) that "the balance of 
authority is in favour of the view that a 
widow, who from.the nature of things on 
the death of her husband in many instances 
finds herselfin possession of somé, if not of 


the whole, of her husband's estate, is entitl- 
“ed to hold that estate against other heirs 


until her claim to dower is satisfied, with» 
out being asked to show either consent on 
their part or on that of the deceased hus- 
band.” Rs, mE 

It seems to me that if the power to retain 
possession of the estate so long as her 
dower debt isnot satisfied is exercised as 
a power 
simmat Zaib Jahan Begam is entitled to 
say that her dower debt must be satisfied 
before she is dispossessed, provided of course 
she did not epter into possession unlawfully 
or with force or fraud. There is.no evi- 
dence to show that there was any force exer: 
cised or any fraud practised. Musammat 
Zaib Jahan Begam was undoubtedly a co- 
sharer and her entering into possession 
even of the undivided whole cannot be 


ealled unlawful. 


The next point urged is that on the death, 
of Yusuf Beg she allowed Musammat Ha- 
yatunnissa's name to be recorded in the re- 


venue papers-and must, therefore, be taken; : 


to have given up possession of a part of the 
estate.. The names of both were recorded. 
jointly and the defendant has a finding of. 
the Revenue Court in her favour. that she 


_ 1) 14 M. IA. 377 at p. 384; 17 W. R. 113; 10 B. L. 
Es 2 Suth. P. C. J. 531; 3 Sar. P. o. J. 39; 20 E. R. 


28. : E. e ! [ 
578) 6 Ind. Cas. 376; 32 A. 551 a p. 562; 7 A. L, J. 


567. 
' (3Y 6 Ind. Oas, 405; 32 A. 563 at p. 506; 7 A. L. J, 
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of a creditor, the defendant Mu- - 


— 
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lifetime of Musammat Hayatunnissa. In 
any case she has now entered into posses- 
Bion both as an heir and on the claim of 
her dower. The mere fact that there was 
&'contest in the mutation Court is imma- 
terial for there was a similar contest in the 
case before their Lordships of the Privy 
Council referred to above. I am, therefore, 
of opinion that this circumstance does not 
debar the lady from pleading that so long 
as her dower debt due from Yusuf Beg has 
not been satisfied, his heirs cannot dispos- 
Bess her. l 

I would dismiss this appeal with costs, 

Ashworth, J.—I concur, 

By the Court.—This appeal is dismis- 
Sed with costs including in this Court fees 
on the higher gcale, 


ALN, A, . Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
': Bgoonp Oivin Aeezar, No. 1432 or 1925, 
July 18, 1427. 
` Present:—Mr. Justice Iqbal Ahmad and 
mE Mr. Justice Sen. 
“s FAZAL HAQ —DEFsNDANT—APPELLANT . 
E : versus 

FAZAL HAQ —PLarvTIFF—RRESPONDENT. 

Right of privacy—Custom in N.-W. P.—Infringe- 
ment—Mandatory injunction— Equitable considerations 
—Courts, whether bound to order demolition of con- 
structions where adequate remedy can otherwise be 
provided—Specific Relief Act (I of 1877), s. 55— 
End and object of law. 

A customary right of privacy within certain 
limitations exists in the North-Western Provinces, 
and a material interference with such a right is 
an actionable wrong and affords a good cause of 
action to the person or persons affected thereby. (p. 
585, col. 1 
. In view of the social conditions of this country 
which prescribe seclusion for females belonging to 
certain respectable classes of the Hindu and Muham- 
madan communities in answer to communal sentiment 
and as the practical result of the custom which has 
descended from olden times, the right of privacy has 
taken too deep a root to be dislodged by Any a priori 
reasoning. ([ibid.] 

Mandatory injunetion is essentially an equitable 
relief and theform in which the injunction is to be 
granted must necessarily vary with the posture of 
each particular case. This form of relief being dis- 
cretionary must necessarily be flexible. [p. 982, col. 


.] : 

Where the infringement of the right of privacy 
complained of by the plaintiff can be adequately 
remedied by any means short of a total demolition 
of the construetions complained of, Indian Courts, in 
the exercise of their powers of a Court of Equity are 


FAZAL HAQ V, FAZAL HAQ. 
- WAS in possession of the whole even in the 
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not bound to direct a complete demolition of the 
building. [ibid.] i ne 
Beharee Saboo v. Ajnas Koomwar (2), Abdul H alcim 
v. Gonesh Dutt (3 and Bala v. Maharw (4), relied 


n. . 
= Shani Rai v. Ali Hussain (1), commented 
upon. 4 f 
The end and objective of law is not vindictiveness - 
but justice. [p. 586, col. 2.] ` 2 
Second appeal from a decree of the Dis- 
trict Judge, Pilibhit, confirming that - of 
the Subordinate Judge, l 
Dr. K. N. Katju, for the Appellant, 


Mr. Mukhtar Ahmad, for the Respond- 
ent, ; 


JUDGMENT.—The parties to the 
suit are neighbours. There. is a public 
road in Mohalla Panjabian of Pilibhit 
‘which runs from north to south. Tothe 
east of the said road is the house of the 
defendants and to the west the house of 
the plaintiff, which is occupied by the 
plaintiff and the ladiesof his house. In 
June, 1924, the defendants started certain 
constructions on the upper flat of their 
house and opened three new doors facing 
the west. These doors have been marked 
in the site plan attached to the plaint by 
the letters A, B and O. The customary 
right of privacy applies in the neighbour- 
hood where the plaintiff's house is situate, 
and it applies to the class of persons to 
which the plaintiff belongs. By opening 
the doors aforesaid the defendants invad- 
ed the plaintiffs rights of privacy. The 
plaintiff protested to the defendants, but 
the latter heeded him not. The plaintiff 
approached the Municipal Board of Pilibhit 
who had sanetioned the construction in 
the defendants’ house, but found no redress. 
He next approached the Police, but the 
latter possessed no preventive or protective 
resources ina matter like this. Henext 
lodged a regular complaint before a Magis- 
trate but no effective relief could be had. 
The present suit was instituted on the 
oth of July, 1924, and originally the plaint- 
"ff sought two reliefs :—(a) The closure 
of the three doors and (b) a perpetual in- 
junction restraining the defendants from 
making any construction calculated to 
invade the privacy. of the plaintiff's house. 
On the 8th of July, 1924, the Subordinate 
Judge issued an injunction to the defend- 
ants directing them to keep the doors 
closed. In spite of service of notice the 
injunction was disobeyed, and on the 17th 
of July, & notice, was. issued tothe defenda: 
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ants to show cause why they should not 
ha-committed for contempt. On the 28th 
of July, the Subordinate Judge. made a 
local inspection and fouhd that the defend- 
ants had started putting up a balcony 
towards the west, The plaintiff thereupon 
added athird prayer to his plaint, namely, 
for the removal of the balcony. 

Of the four defendants the defendant 


No. 1 alone contested the suit and put for-. 


Ward a number of flimsy and unsubstan- 
tial pleas. Inpara, 4 of his additional 


Btatement he admitted, however, that & 


portion of the presentfemale apartment is 
visible from the doors in dispute, 

The learned Subordinate Judge decreed 
the plaintiff's: suit and ordered the closure 
of the doors and the demolition of the 
baleony within six weeks of the date of 
the decree and also a perpetual injunction. 
On appeal the learned District Judge 
affirmed the decree of the Court of first in- 
Btance,- The defendant now comes to this 
Court in second appeal. -The matter is 
no longer open .to any controversy and 
has indeed been settled by a long course 
of judicial pronouncements that a custo- 
mary right of privacy within certain limi- 
tations exists in the North-Western Pro- 
vinces, and a material interferenee with 
such aright isan actionable wrong and 
affords a good cause ofaction to the per- 
son or persons affected thereby. In this 
respect the rule enunciated above departs 
from the well recognised rule of English 
Law which renders invasion of privacy un- 
actionable. In viewof the social conditions 
of this country which prescribe seclusion 
for females belonging to certain respect- 
able classes of the Hindu and Muhamma- 
dan communities in answer to communal 
sentiment and as the practical result of 
the custom which. has descended from 
olden times, the right of privacy has taken 
too deep aroot to be dislodged by any a 
priori reasoning. The learned Counsel for 
the appellant did not seriously attempt to 
press the grounds Nos. 1 and 2 of his memo- 
randum of appeal. M 

His chief argument, however, was that the 
Courts below were not justified in direct- 
ing the closure of the doors and the demo- 
lition of the baleony. He contended that 
adequate remedy could have been provided 
to the plaintiff without having the balcony 
removed or the doors closed which was 
too drastic, The learned Counsel for the 
' respondent however took. his stand on the 
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decision of Sheonath Rai v. Ali Hussain (1). 
in this case the defendants - had built 


tworstoried house, made two sky-lights in 


the second. storey and af opening on the 
Btalr-case towards the plaintiff's house 


‚which. infringed the privacy of the plaint- 
iffa house. The District Judge had order- 
ed the defendants to close the sky-lights 


and the opening and to erecton the roof 
8. wall4 feet high. Their appeal to the 
Higa Court was dismissed by an eminent 
Judge of this Court, who usually brought 


‘strong common sense to bear upon his 


judicial pronouncements. 
under the Letters Patent 
Stanley, U.J., and Burkitt, 


In an appeal 
it was held by 
J., that, the 


direetion given to the defendants to büild 


a wall upon their roof was not consistent 
withthe nature ofthe mandatory injune- 
tion, the essence of which was to restore 
things to statu quo ante and not to create 
a new state of things. They granted a 
decree restraining the defendants by injünc- 
tion “from permitting any ‘portion of the 
building raised by them on the site of the 
former building by which the privacy 
of the plaintiffs house is or may be 
invaded to remain, and from erecting any 
building or permitting. any erection to 
remain on the site of the former building 
of the defendants, so a8 to interfere with 
the privacy of the plaintiff's house, as the 
same wasenjoyed prior to the erection of 
the building complained of ". : 


It ought not to be lost sight of that 
mandatory injunction is essentially an 
equitable relief, and the form in which the 
injunction is to be granted must neces- 
sarily vary with the posture of each parti- 
cular case. This form of relief being 
discretionary must necessarily be flexible, 
and we do not think that there is any 
authority for the proposition that where 
the infringement complained of by the 
plaintiff can be adequately remedied by 
any means short of a total demolition of | 
the constructions complained of, the Indian 
Courts,in the exercise of their powers as a 
Court of Equity, are under a legal compul- 
sion to direct a complete demolition of 
tbe building and nothing short of it, 
Section 55 of the Specific Relief Act clearly 
negatives such a proposition. It provides 
that “when, to prevent the breach of an 
obligation, it is necessary to compel the 
performance of certain acts which the 
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: (ourtis capable of genforcing, the Court 
may in its discretion grant an injunction 
to prevent the breach complained of, and 
also to compel performance. of the requisite 
acts”. | 
The above-section limits and restricts 
'thé"injunetion strictly to the extent of 
- the invasion of the plaintiffs right, That 
“this was the intention of the Legislature 
is rendered manifest by referring to 
illustration (a) of s. $5 : 


“4 by new buildings obstructs lights to 


' the accessand use of which B has acquir- 
ed a right under the Indian Limitation 
Act, Part IL B may obtain an injunc- 
tion not only to restrain A from going 
on to the buildings but also to’ pull, down 
8o much of them as obstructs B's lights." 
The italics are ours, There are a num- 
ber of cases, which though’ not relating 
to right of privacy, proceed on the prin- 
. ciple enunciated above. For instance, (4) 
Beharee Saboo v. Ajnas Koonwar (2). In 
this case the Court refused to direct the 
pulling down of the offending wall but 
required the defendants to make apertures 
in his own wall for the egress of 
amoke and ingress of air affecting the 
plaintiff's room, (ti) Abdul Hakim v. 
Gonesh Dutt (3). In this case the defend- 
ants had erected a dam across a natural 
water course which was found to inter- 
fere with the. natural drainage of the 
surplus rain water of the adjoining land 


- belonging to the plaintiff. The lower. 


Court had directed the complete removal 
of this: dam. The High Court directed, 
however, that the proper course for the 
Court below was to enquire how far the 
erection of the dam was an invasion of 
the plaintiffs right and after inquiry to 
remove the dam either in whole or in part 
as might be justified by the evidence. 
(iii) Bala v. Meharu (4). The Court directed 
that the demolition of the buildings - by 
the defendants was not necessary in this 
case at all so long as the defendants made 


the necessary arrangements for the carry-- 


ing away of water which was the right 


. elaimed by the plaintiffs. ; 
^ Both the Courts: below were evidently 


exasperated by the attitude of the defend- . 


ant No. 1. He flouted decency and ap- 
peared to take a  málicious pleasure in 
causing embarrassment, discomfort and 


.^ (2) 6 W.R. 86. 
31320. 323; 6 Ind. Dec. (N. 8.) 220. -  - 
l Ts -29 B, 788; 19. Tad, Deo, (N, S.) 1098; E 


` 


FAZAL HAQ U, TAZAL HAQ, - 
' distress to.the plaintif and his unoffends. 


: balcony completely removed. 
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ing womenfolk.. He defied constituted 
authority. He adppted a line of defence 
which could not be supported either in fact - 
or inlaw. As consequence of all this the . 
learned Judges of the Courts below had- 
some justification for deoreeing the plaint- 
if's claim in its entirety as affording reliel, 
to the plaintiff. e 

We agree with Dr. Katju that the end . 
and objective of law is not vindictiveness: | 
but justice. The gravamen ofthe plaint- 
iff?'8 complaint is the infringement of his © 
privacy, If the invasion of his right of 
privacy is prevented and completely put: 
an end to without the complete removal 
of the balcony, the plaintiff should have _ 
no further grievance. We think that. we. 
ought to respect the plaintiff's right of 
privacy and afford proper protection ta 
"him and} the women-folk of his house; 
We ought not at the same time un- 
necessarily to trench upon the defend- 
ants’ right to build upon their own land so : 
long asthe said building does notinvada 
the privacy of the plaintiff's house, This 
can very well be effected by directing a 
blind masonry wall being built at the 
edge of the balcony on the west between 
the letters A and B onthe map attached to © 
the decree of the trial Court and also on 
the two sides between A aud O and B and 
D which we have enclosed in red. Varying, - 
therefore, the decrees of the Courts below, 
we allow the appeal in partand direct the 
above to be done. We direct that tha 
height of the wall should be raised up to . 
the top of the balcony. We allow the - 
defendants to do this: withintwo months 
from the date of our decree, failing which 
the decree of the Court below is to be 
affirmed, that is, the doors closed and the 
! We also 
grant relief (b). We penalise the defend- 
ants with bearing their own costs through- 
out and paying the costs of the plaint- 
iff in this Court and also in the Courts 
below. _ i 


A. NA, Decree varied, 


- 
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ALLAHABAD HIGH:COURT. ^ ` In & 58, cl. (d) of that Aot as originally 
: FULL BENCH, ^ - 3 -enacted it. was provided that-the award 
APPLICATION FOR REVIEW. OP JUDGMENT IN 5- of such a Tribunal should be final, But 


. Fisst Orvik Apegar No. 109 or 1923, under the U. P. Town Improvement . (ap- 
June 28, 1927. | - ,peals) Actof 1920, (Act IJI of 1920,) it ig 
Present ;—Mr,, Justice Lindsay; now declared by s.8 that a right of appeal 
Mr. Justice Sulaiman and Mr. J ustice .- exists analogous to the right of second 
Mukerji. MEE appeal conferred by s. 100. of ‘the Code of 

SEORETARY or STATE soa | - , Oivil Procedure. 


INDIA in COUN CIL—APerioiNT The U. P, Town Improvements Act hag: 


p. = for the purposes of compulsor isiti 
= red rob dcs AA PEUISOTY acquisition 
MAKHAN DAS—Oprosirz Parry. - modifed cérlain provisions of the Land 
Land Acquisition Act (I of 1894), s. 93. sub-s, 1 (2) "sr 
as amended by U.P. Town Improvement Act (VIII. Acquisition Act (T of 1834),- Some of 
of 1919), Sch. I, para. 10 (8), interpretation of— these ‘modifications arə set out in the 
Calculation -of-market vulue—Use to which land is put §chedulé to the Act and the particular 


on date of notice,- whether sole criterion—Land not : "e : 
used, ma of vL . modification with which we are concerned 


The correct interpretation of s, 23, sub-s. (1) clause here is contained in para. 10, cl, (3) of the 
first of the Land Acquisition Act as. amended by: Schedule which introduces an- alteration 


ara 10, cl. (3) of the Schedule to the U.P. Town into first clause of s. : 
provement Act, 1919 (U. P, Act VIII of 1919) is - 11.0 ihe c 01 8.23, enb-s. (1) of 


that the market value of. the land to be acquired is - the Land Acquisition Act, under which in. 
to be calculated exclusively in accordance with the acquisition proceedings the Court must 
use fo which the land is being put on the dateon take into consideration 


which notice issues under s.29 or s.36 of the U. P.. “The market value of the land at the 
Town Improvement Act; and where on such date , dateof the publication of tha declaration: 
the land to be acquired is not being put to any use- dah 


its aan value s be nil. fp. pe Pag li] ] relating thereto under s. 6." - 

Application for review of judgment in Jp para. 10, cl. (3) of the-Schedule above 
First Civil Appeal No, 109 of 1923, dated jrentioned itis provided that the expres- 
26th October 1928 (Mr. Justice Lindsay . sion “market-value ofthe land” shal] (for 
and Mr. Justice Sulaiman) and reported as purposes of the U. P. Town Improvement 
100 Ind.: Cas. 908 in firat appeal from a Act) be-the market-value according to the 
decree of the Tribunal of Improvement use fo which the land was.put at the cate 
Trust of Cawnpore. 


TEN . with reference to which the market-value 
me Uma Shankar Bajpai, for the Appli- . is to be determined under that elause? ` 

‘cant. E | his enaetment, therefore, indi 2 
Dr. K.N. Katju, for the Opposite Party. ie dine dientes ade 


Kat parture from the ordinary principles ap- 
The application came on for hearing. plied in. the determination of market-value 
before Lindsay and Sulaiman; JJ., and under Act I of 1894. ose principles . 


their Lordships made the following . have been laid down in varying langun E 
ORDER EA CETOA Thus it has been said in Hun es that 
Lindsay and Sulaiman 2 JJ.— We: = fairest a ret favourable. principle - 

have decided that it is expedient that this eee a E cR Pes Lid 

| San nd be referred “for decision to a according: to its present disposition but 

"nhe pen first came before: us as First Ald Our n the Most lucrative and ad- 

Appeal No, 109 of 1923* and was argued bonae in which the owners could 

and decided on the assumption that the SPESI E Tg i c uda 

law to be applied was that laid down in Again it has-been laid down. that in 
the Land Acquisition Act (I of 1894), . | assessing compensation the probable use 

On an application for review of judg- to which the land may be put is necessa- 
ment being made on behalf of the respond- rily an-element to betaken into consider- 
ent—the Secretary of State for India in ation so that, for example, land which - 

Council—it became apparent that what mey probably be nsed for. building pur- 

was really under appeal. was the award of poses cannot be valued on the same basis 

a Tribunal constituted. under the United as merely agricultural land. Potential : 

Provinces Town Improvement. Act, 1919, (U,. value, e. g., suitability for any particular 

P. Act VIILof 1919). : in purpose, should be taken into accounts in 


:788«s 100 Tad, Cas, BOS Ad] ii - determining market-value, 


Bag 


| n deciding ths appeal wa followed the : 


statement ofthe law as laid down by the 
House of -Lords ia Fraser v. City of Fra- 
serville (1) thus | 

“The seller is entitled to the value to 
him of the property in its actual condi- 
tion at the time of expropriation with all 
its existing advantages and with all its 
possibilities, excluding any advantage due 
to the carrying out of the scheme for the 
purpose for which the property is compul- 
Borilyaequired", ^ ^ 
. This passage was cited with approval in 
the case of Narsingh Das v. Secretary of 
State for India (2), 

Now, it would seem that under the spe- 
cial legislation we have referred to, it is 
not permissible to take into account any 
potential value of the land and a Oourt 
is precluded from making a valuation 
based upon the most advantageous dis- 
position of the land. Such was the view 
of a Bench ofthe Oaleutta High Oourt in 


dealing with a cognate enactment, vi2, . 


the Calcutta Municipal Act (Bengal Act 
III of 1899), s. 557, sub-ss. (c) and (d) 
nnder which it is provided that the mar- 
ket-value isto be deemed “the market 


value according to the disposition of the: 


land or building " at the material date. 
In Manindra Chandra Nandy. v. Secre- 


tary of State for India (3) the Court held : 
that the meaning of this provision is that - 


when land is compulsorily acquired any 
use to which th» land may be put in future 
should not be taken into consideration in 
determining its value. 

In the present case the law &s amended 
by the special legislation has to be applied 
to the following facts 

An area of land, 5 bighas, 11 biswas and 
1 biswansi belonging to Makhan Das has 
been compulsorily acquired by the Cawn- 
pore Improvement 'Trust. For purposes 
of compensation this area hàs been divid- 
ed into three portions, one leased to a 
mill, asecond let out in small building 
sites to labourers who have erected huts 
to live in, and a third portion, measuring 
9 bighas, 10 biswas, 17 biswansis—vacant 
land on whichthere are a few scattered 
trees, 

(1) (1917) A. O. 187 at p. 194; 86 L. J. P. O. 91; 116 
L. T. 258; 33 TL. R. 179. 

(2) 86 Ind. Cas. 556; 52 I. A. 133: 23 A. L. J. 113; 2 
O. W. N. 137; 48 M. L. J. 386; A. I. R 1925 P. C. 91; 
L R. 6 A. (P. C.) 64; 27 Bom. L. L. 783; 6 Lah. 69; 29 


O. W. N. 822 (P. ©). 
(3) 33 Ind. Ons, 412; 41. ©, 967; 18-0, W, N, 884, 
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Jt is with reference to this third: portion 
that the difficulty of applying the Act 
arises, At the materia] date it was being 
put to no use whatsvever. According to 
the owner this.land- has never been appli- 
ed to agricultural purposes since he got 
possession ofit some 30 years ago. The 
Land Aequisition Officer, however, treated 
this portion as agricultural land and has 


assessed compensation accordingly. This 


award has been 
nal. > ur 


Prima facie the &ward is wrong for the 
land was. not being used for agriculture. 
at the time of notification; It was not 
being used at all. ; 

In these circumstances how is the law to- 
be applied ? “The market-value of the. 
land shall be the market-value according 
to the useto which the land was put" 
but the land was being put to no use. 


We may mention that in our judgment 
in the appeal we came to the conclusion, 
that theland in dispute lay in what might 
properly be described as the industrial 
area of Cawnpore. The land has a front- 
8ge on the main road running from Oawn- 
pore to Kalpi and the evidence shows that 
it is in & neighbourhood. where the land: 
has been used for the manufacture of bricks. 
and pottery. In fact: the sale deed under: 
which Makhan Das-acquired the land in 
1896, speaks of it as a grove “ known as : 
Pazawawali (i. e., brick kiln grove), and the 
award of the Acquisition Officer shows 
that much of theland round about has been: 
devoted tothe making of bricks and pot- 
tery. < l i 


Speaking ofthe particular area in dis- 
pute, Abdul Majid, a surveyor in the em- 
ployment of the Trust, says in his evidence, 
“Some portion of the land was level and 
in some portions there were pits. They- 
were ordinary pits. It did not appear that 
the earth was dug out for a kiln”. 

It is diffieult to see, therefore, how it is 
possible to treat the land as agricultural 
land. But if not treated assuch for pur- 
poses of compensation, how is it to be 
treated when it is shown that at the time 
to be regarded, it was not being used for 
any purpose. 


We direct that the record be laid before 
the Hon'hle Chief Justice for the constitu- 
tion of à Full Bench to determine.the ques- . 


sustained by the Tribu- 


. lions raised «above, namely, the interpreta- . 
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tion ofe. 23, sub-s. (1) clause first as amend- 
ed by the special legislation referred to, 
aud the application of the law to a case 
in which the land being acquired was 
‘being put to no use at the material date. 

. We think it proper to note that the 
Tribunal, whose decision 
appeal was presided over by Mr. Ashworth 
(now Mr. Justice Ashworth), 

. The reference was heard by Lindsay, 
Sulaiman- and Mukerji, JJ., and their 
Lordships delivered the following 

"m OPINION. l 

Lindsay, J.—There are two questions 
referred to this Full Bench for decision, 
namely: i ; 

(1) Whatis the correct interpretation of 
B. 23, Bub-s. (1? clause first of the Land 
Acquisition Act (I of 1894, as amended 
by para, 10, cl. (3) of the Schedule to 
the United Provinces Town Improvement 
Act, 1919, (United Provinces Act VIII of 
1y19,) ? and (2) How the law as so inter. 
preted is to be applied to a case where at 
the material date the land to be acquired 
was being put to no actual use ? 


As regards-the first question it is at once- 


&pparent that the amendment above refer- 
ted to materially affecis the scope of the 
first clause of 8. 23, sub-s (1) as originally 
. enacted for the market-value of the land 


which has now to be'taken into considera- 


tion is the “‘market-value according to the 
use to which the land was put at the date 
with reference to which the market.value 
is to be determined under that clause". 


„ In the cases to which s. 23, sub.s, (1) 


clause first has been applied it has ‘always 
been held that the potential value of the 
land should bé taken “into account. To 
quote from the judgment of the House of 
` Lords, in Fraser v. City of Fraserville (1): 
“The seller is entitled to the value to him 
ofthe property in its actual condition at 
the time of its expropriation with all its 
existing advantages and with all its possi- 
bilities, excluding any advantage due to the 
carrying out of the scheme for the purpose 
for which the property is compulsorily 
acquired”, n 
These principles cannot be applied to 
Gases arising under the U. P, Town Improve- 
ment Actfor, as pointed out, the expres- 
sion "market-value" has under this Act a 
narrower meaning, ""Market-value" is to be 
Besessed in accordance with the use to 
which the land is being put at the date when 
fhe notice issues under s. 36 of that Act, 
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It is, therefore, not possible for the pur: 
poses of this Act to take into account any 
potential value of the land, no valuation can 
be made with reference to what has been 
called "the most advantageous disposition 
of the land". ' 

The consideration of potential value 
being excluded, the question is what factors 
can. be considered when assessing the 
market-value according to the use to which 
the land was put at the material date. 

The basis of compensation should" be the 
value to the owner of the date of the notifi- 


‘cation, and prima facie this would depend 


upon the profit which on that date the 
owner is deriving from the land, and that 
profit could be estimated from the use to 
which, at that point of time, the land was 
being: actually put. No great difficulty. 
could arise in dealing with & case where, 


„atthe material date, the land is actually 


being used, l , 
But what is to be said in a case where on 
this date the land is not being used for any 
apparent purpose which can bring in profit 
to theownei? Isit to be taken that in the 
absence of immediate profit the land is of 
no value to the owner, that its market-value 
is nill and that, in consequence, the lm-. 
provement Trust can expropriate the owner 
without paying him compensation? 
That is a conclusion to be avoided, if 
possible, for it involves the inference that 
the Legislature has conferred upon the 
Trust authorities a power of confiscation, 
There is no express provision to the effect 
in the Act. It remains to be considered 
whether the existence of a power of config.’ 
cation must be inferred by necessary im: 
plieation. PPM 
"The market-value of the land shall be 
the market-value according to the use to. 
which the land was put at the date with - 
reference to which the market-value: is to 
be. determined under that clause", l 
The language of the section isrigid. The 


governing words are “according to the ube 


to which theland was put,etc". The deter» 
mining factor is the actual use of the land 
at the date in question, and any use of the 
land prior to that date is to be disregarded, ` 
In view-of this phraseology it appears to.:.: 
be impossible, for the purpose of assessing ^ 
the market-value, to resort to any other 
facts such, for example, as the history of 
the land, ita physical features. or its situa. 
tion; for while data of this nature might: 


otherwise be. of weight as indicating the, 


, x —_ 
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velue of the land to the owner, they could 
only be of service in estimating a potential 


- ~ value based upon the use to which the land 


might most profitably. be put. But the 


." Seetion expressly excludes all consideration 


of potential use by laying down that the 
determining factor in the assessment of the 
. market-value is the actual use to which the 

land is being put on the date of the notifi- 
cation: and from this the conclusion appears 
to be that either intentionally or through 


inadveftence the Legislature has declared 


that in certain conditions the market-value 
2 the land on the material date may be 
nil. 
. lt need hardly be pointed out that such 
an enactment is fraught with much possible 
hardship to owners of property which -has 
become subject to the.operation of the Act, 
Lands of great value may from a variety 
of causes fall temporarily out of use, Agri- 
cultural land may have to be left fallow for 
a season or two in order that it may recover 
produetivity.: Or the owner of a valuable 
site acquired for & building scheme may 
have to suspend the execution of his pro- 
ject in order, for example, to contest in 
Gourt a claim to a right of way over the 
land. In either case the owner is liable to 
be expropriated without compensation if 


a notification, issues under the Act while. 


the land is not being put to actual use. ; 


` Itis difficult to imagine that cases of 
this kind were in contemplation when the 
Act was passed but the language of the 
-Act, as it stands, must, if followed, lead to 
these results. It must be left, therefore, to 
the Legislature to declare whether it was 
intended to invest the Improvement author- 
ities with this power of confiscation or to 
amend the.Act so as toavoid the results 
above-mentioned. ' E | 
- “In my opinion we must answer the two 
‘questions referred to the Full Bench as 
follows: i E 

(1) The correet interpretation of s. 28, 


-‘gub-s, (1) clause first of the Land Acquisis- | 


tion Act. as emended by para. 10, 
el. (3) of the Schedule to the United Pro- 
‘yinces Town Improvement Act, 1919 -(U. P. 
Act VIIL of 1919) is that the market.value 
of the land to be acquired is to be calculat- 
“ed exclusively in accordance with the use 
to which the land is being put on the date 
on which notice issues under s. 29 ors. 36 
of the U, P; Town Improvement Act; an 

(2) where ‘on such date the land to he 


-—- — 
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market value may be nil. 
Sulaiman, J.—I agree. 
Mukerji, J.—Lagree.  -— e 
On receipt of the opinion of the Full . 


acquired is not being put to any use its ` 


Benchtheir Lordships Lindsay and Sulai- . 


man, JJ., delivered the following - l 

JUDGMENT. —Thbis is a case in which : 
& review of judgment had been allow- - 
ed, but before the application could | 
be disposed of it was found necessary 
to refer the case ona question of law toa |. 
Full Bench. The Full Bench delivered its- 
judgment on the 28th of June last. The’, 
case has come back to us fordecisionin- 
accordance with the principles laid down 
by the Full Bench decision.. ZEN 

"The matter before-us is nowa matterof -` 
calculation and the figures, have b«en 
Worked outin the presence of the learned 
Oounsel.for both sides. It is agreed. now 
that the proper amount which should be : 
awarded to Makhan Das in respect of the 
land which has. been acquired by the 


Improvement Trust ‘of Cawnpore. is 
Rs. 10,048.4. > l TOM MM . 
e4gIhe -Tribunal awarded a sum of 


Rs. 8,609.9-0 and ‘so theresult isthatin- 
.this Court Maahan Das has been given 


Rs. 1,438-10-6. mure than what was given to | 
him by the Commissioners. ` - 

We allow the appeal, therefore, to the 
extent indicated and we allow Makhan Das 
his costs in both Courts on Rs. 1,438-10-6, 
We also think that Makhan Das is entitled 
to interest on this sum at the rate ofsix 
per cent. per annum from the date.of the 
acquisition of his land till the date of pay~ . 
ment. A.fresh decree, therefore, will be.’ 
prepared on the lines above indicated. 

A, N. A - Appeal allowed, 


N 
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ALLAHABAD HIGH COURT. 
Fiest CiviL APPEAL No, 546 or 1924, 
July 19, 1927. 
Present:—Mr, Justjce Mukerji and- 

l Mr. Justice Ashworth. 
RAM CHANDRA. SAHAI—DEFENDANT 
207 —APPELLANT . : 


t 


: versus 
“RAMA MAL—PrLAINTIFF— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. II, v. 2— 
Mortgage-bond—Suit for interest alone—Subsequent 
suit for principal, whether barred—Provision post- 


poning right to sue for principal, effect of —Construc-. 


tion of deed. - 

A mortgage-deed provided that: on the failure of 
the -mortgagors to pay ‘the interest the mortgagee 
‘should be competent at all times to recover the 
mortgage-money and:the interest referred to above’. 

here was a postscript that the mortgagee cannot, 
however, bring aclaim for refund of the mortgage- 
money till two years. Interest was not paid and 
the mortgagee brought a suit within two years for 
interest alone. In a ‘subsequent suit for principal 
and the balance of interest it was contended that 
the suit was barred inasmuch as he had not sued for 
` principal also in the prior suit: 

: Held, that, upon a proper construction of the deed, 
the mortgagee was not entitled to sue for principal 
within two years even though there was default in 
the payment ofinterest and that, consequently, the 
one uent suit for principal was not barred. . [p. 592, 
00 | || | i 
Muhammad Hafiz v. Muhammad Zakariya (1), dis- 
tinguished. 

. First appeal from a decree of the 
Subordinate Judge, Meerut. hi 

Mr, Kailas Chandra Mital, for the Appel- 


lànt, 


"Dr. K. N. Katju and Mr. Peary Lal. 


anerji, for the Respondents. l 

. JUDGMENT. —This first appeal arises 
but of a suit for recovery of the principal 
and balance of interest due under a mort- 
gage-bond, dated the 3rd January, 1922, 
This bond mortgaged certain property. 
Some ofthe property was given into the 

ossession of the mortgagee and the profits 

rom the property were set offagainsta 
certain portion of the interest due: As 
régards the balance of the interest the 
mortgagors bound themselves to pay 
that interest year by year. It was stipulat- 
ed in the deed that if this interest was not 


gagee “should be competent at all times 


tö recover the mortgage Money... | 


-> 
- 


~ 
- 
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words “at all times". were qualified. by & 
postscript. This postscript ran as follows: 


^; —"The mortgagée cannot bring a claim for 


refund.of the mortgage money. till two 
years. Hecan do-so after two years.” 

. The mortgagee brought a previous Suit 
No. 1072 of 1922 within two years for the 


interest referred to above,, together with. 
compound interest for the . period from the ` 
.9rd F'ébruary,1922, to the3rd July, 1922; The . 
` relief claimed in that suit was for recovery 


of a sum of Rs. 259 by sale ofa portion: of 


. the mortgaged property, This. relief was 


not granted. The Court, however, gavea 


.Bimple-money. decree for recovery. of the 
Ha. 259.1. We do not find in the mortgage- 


deed any provision which would have 


‘enabled the ‘mortgagee toobtain a simple 
money-decree for this sum, but that decree 


tands good and itis immaterial whether 
the decree was a proper one.-or not, ^ : 


It is urged, however, by the defendant- 


appellant who has appealed that in thia 
previous suit the mortgagee should have 
claimed not only the interest referred 19 
above but also the principal ‘mortgage 
money. The -contention is that the post. 
script should -be construed to mean that 
the mortgagee could not bring a claim for 
the trefund of the principal mortgage 
money in the event of the interest having 
been paid, but that he could bringa claim 
for refund of the mortgage money if the 
interest referred to had - not been paid, 
It is suggested that the provision. for tha 
mortgagee being competent to recover by 


sale of the mortgaged property any,’ of the 


interest that might not be paid was not 
subject in any way to the postscript 


Reference: has been: made io a certain . 


decision of the Privy Council, Muhammad 


' Hafiz v. Muhammad Zakariya (1), in which . 


it was held that, where there -was a pros 
vision that in the event of certain interest 
not being paid, the mortgagee might bring 
a suitfor recovery of the principal amount 


“along with the interest and that there wag 


also & provision that the mortgagee could 


notsue until three years for the recovery. . 


of principal &nd' interest, tbe latter pig. 


vision should not be held to controlthe: 
former provision. This” case is. clearly- 


distinguishable from the present case. In 


(1) 65-Ind, Oas. 79:44 A. 121; 90 A. L, J. 17; 28 
O, W. x 297; (1922) M. W. N. 89; 35 O. L, J. 126; 49 


M. L. J. 248; 15 L. W. 377; 24 Bom. L, R. 341; 30 M. 
. T, 224; 3 P. L, T, 279; 1 P, W, R. 1992; A. I, R, 1023 
O, a3; 40 L A, 9 (P. 0.) . * : 
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the present case the postscript provided 
that in no case should there be a suit for 
‘¥ecovery of the mortgage money until the 
expiry of two years. ln thedecision refer- 
red to there was a provision that in a 
certain event the mortgage money could 
be recovered within the period otherwise 
fixed for realisation of the mortgage money 
and interest. Tne case is, therefore, to be 
distinguished from the present one. 

'l'he contention of the appellant's Counsel 
that the postscript should be given the 
construction assigned to it by him as stated 
above does not command our assent. We 
hold that the postscript prevented any 
suit for the mortgage money within two 
years. At the date, consequently, of the 
. previous suit, the mortgagee could not sue 
for that mortgage money and his failure 
to do so cannot be held to bea bar to the 
present suit. For the above reasons we 
hold that the finding of the lower Court 
was correct and dismisss this appeal with 


costs. PE 
AN. A. Appeal dismissed, _ 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENOR No. 589 or 1927. 
"^ October 31, 1927. 
Present:—dustice Sir Cecil Henry 
Walsh, KT. 


MURAT SINGH AND OTHERS=ACCUSED— | 


APPLICANTS 
yersus 
EMPBROR—Obprosita PARTY. 

Criminal Procedure Code (Act V of 1898), s. 268, 
els. (g) and (h)—Summary trial —Failure to give 
reasons for conviction—Accused's plea and examina- 
tion not recorded—Conviction, legality of. 

Omission by & Magistrate, ia a summary trial, 
to record the plea of the accused and his examina- 


tion as r2quired by cl. (g) of 8. 263, Oriminal Pro-. 


cedure Code, and failure to give a brief statement 


of the reasons for the findings as required by cl. (A) 


f the said section, vitiate the trial. 
° Oriminal reference made by the Sessions 
Judge, Jhansi. l 

Facts appear from the following 

^" ORDER OF REFERENCE. 

(his is an applicatton in revision against 
the judgment of a Magistrate under which 
the applicants have been convicted in a 
summary trial under ss, 323 and 426 of 
the Penal Oode, 


“The only pleas whieh can be, entertained - 
by mein revision are those embodied in - 


paras. 4 and 5 of the application, which 
are.to the effect that the provisions laid 
down under s; 263 of the’ Criminal Pro- 
cedure Code were not followed in the 
Oourt below. 

The learned Magistrate has not recorded 
the plea of the accused and his examina- 
tion as required by cl. (g) of s- 263;-he has 
not given a brief statement of the reasons 
upon which his finding ia based, as requir-- 
ed by cl. (h); and he has not even recorded. 
a finding that mischief was committed 
under s. 426, Indian. Penal Oode. It is: 
established that a Magistrate in trying a. 
summary case in which no appeal lies must 
record his reasons for conviction in.such &' 
way that the Court of Revision will be in 
a position to judge whether there are suffi- 
cient materials to support that conviction 
vide Empress v, Mohan (|), Empress v.. 
Lachman (2), Empress v. Muhammad Haniff 
(3) and Brijbasw Lal v. Emperor (4). It has 
apparently also been held-by the Calcuita' 
High Court in 9 O. W. N. P. 76 that where 
a Magistrate has omitted to record the plea 
of the accused, the conviction is bad. I 
have been unable to secure that ruling^,. 
butit is quoted at page 651 of Sohani's 
Code of Oriminal Procedure, llth Edition,- 
In my opinion the trial of the case under 
revision is vitiated by the 'Magistrate'g 
failure to comply with the provisions of. 
8. 263 of the Uriminal Procedure Code,: 
Thé record will be sent to- the: Hon'ble. 
High Court with a recommendation that 
the conviction and sentences be set aside, 
and that, if the High Court think ft, 8 
fresh trial be ordered. Before the case is 
sent to the High Oourt, the learned Magis- 
trate will be given an opportunity to sube, 
mit any statement which he may wish tó 
make in support of his procedure. ` E 

Mr. K. N. Laghate, for the Applicants. 

The Assistant Government Advocate, fof: 
the Crown. ir S 

ORDER.—I accept this reference, quash 
the conviction and direct the fines, if paid, 
to be returned. 

i: v7 Vn 
A. N. A, Reference accepted, 
(1) A. W. N. (1885) 213; 4 Ind. Deo. (x. 8.) 875, 
(2) A. W. N. (1886) 181; 5 Ind. Dec. (N. 8) 2865 «> 
3j A. W- N. (1899) 81. - i 
(1) 16 Ind. Cas. 516; 10 A. L. J. 251; 13 Cri ÈJ, 


" 


i08, 





*See Sahib Chandra Roy v. Nanda Rani Dasi, 9 €; 
W, N, xxvi (Notes)—[Ed.] . ^i 
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LAHORE HIGH.COURT. 
MISOELLANEOUS OVIL PETITION No, 441 
. oF 1927, 
September 30, 1927, . 

Present :—Mr. Justice.Tek Chand. : 
Mzssus. EDALJI DINSHAW AND ve; AT 
KANA Li NMTIONERS, 

ersus 
MESSRS. DHANPAT "MAT: BHAGWAN DAS 


— RESPONDENTS. . 

Civil Procedure Code (Act V of 1908); s. 22—Trans- 
fer of case— Notice toopposite party, necessity of. 

The words used in s. 22, Civil Procedure Code; are 
mandatory and, therefore, notice must be given to the 
other party. before an application for-transfer, is made 
under that sectionandif this, has. not been done 4he,. 
ineo 18 ee P 593, col. a 


a Code; praying for the eranetar B 
the. case. pending . in. the.. Court of the.. 

Senior Subordinate..Judge,.- Multan to. the. 
Oourt. of the. J udicial Commissioner, Sind, 
at.Karachi. : 

Mr.. D. C. Ralli, for the. Petitioners, : 

Lala Badri Das, R. B., for the. “Respond- ' 
ents:, 

ORDER.—On the 23rd ,of .June,..1927,:. 
Messrs. Edalji Dinshaw . filed. : à suit 
against. Messrs, Dhanpatmal-Bhagwandas, 
in the,Court.of the Judicial Commissioner, 
Sind, at Karachi, fora declaration that.. 
no valid or binding contract for the sale 
of à factory -- situate. at. Mian .,Ohannu,, in 
the, Multan. District. had. been, made. ; bet-,, 
ween . the.-parties and . for,,an injunction . 


restraining the . defendants. - from... “dispos- | 


ing~of ‘the. said factory -on account. and. 
at..the, risk , of, the. plaintiffa. The. first... 
hearing. of this. suit. was . fixed for the.., 
9th August, .1927, “The next 2. e., on, the. 
24th of ;June,. 1927, Mesara.. Dharpat- . 
mal. Bhagwandas, filed .. a, suit; in» the. 
Court. of the, Senior. Subordinate Judge, 
Multan,- for, specific . performance, ofthe. 
contract. of sale of the . aforesaid ‘factory. - 
The. . defendants, . Messrs.. Edaji , Dinshaw,.. 
were summoned for the 2nd of August, "1927;. 
on which. date they. were. to. file. ‘their . 
defence.. On.the Ist. of. August. «of , 1927,. 
Messrs... Edalji: Dinshaw présanted. to. thia. . 
Court -the petition under.ss,. 22,..23- (3)... 
and 24, Civil Procedure... Oode,. ‘praying , 
for the "transfer" of.the .case pending “at . 
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. "The, petition... is.. opposed. by... Messrs 
Dhanpaimal;Bhagwandas, . and. Mr. Badri, 
Dàs, who. appeárs.. Jor, them. raises. nünm-. 
‘J do:nof, 
think, it. necessary.: to deal. With all. thesé.. 
objections. as, in my | opinion, he. petition. 
must. fail, on the ‘short. ground. Aha. no. 
| notice. had,been given iby, the. petitioners 
to the . respondents | . before. moving, this. 
Ooürt. io take action. under ..88.. 22 and. 28. ; 

Section 29 provides thah... ‘where. A, ;8üif .. 
mày, be. instituted. . in . any. one. of, two... 
or “more Courts” and is “instifutéed, in, one , 
of such. Courts, any defendant, after motióá .. 
to the other, parties , TAY sca. ss eoa wil .- Apply"; 
to e the. , suit, ,iransferged, t0, ES 


the. : 
app] ication i8 decus -— as. eii 
notice was. given in. this, case "ihe; pétition - 
does not, lie’? In my, opinion this, Süniens i 
tión. has. ‘force and, must., ‘prevail. It Was.. 


held: ri EXTAT 2n Gulab; Ghai Me, 


reget 


given to. 
plication. pee and, WU 
tbis has "hof. ;bean doe the: Appligption - 
' ie- ihcompetent. " Mr, Ralli for, th e um 
tioners, ‘has. . ‘conceded... ‘that Dolore “al p 
the | ‘application no, 3iotice. wag,” dn 
“his: clients to the Iésponderits uin 
ruling cited is..in .point.. He,” ho xe 
contends that, this: provision, < of. 8... 2 i8 " 
" merely, directory, and. hat. ihé défision i in; 
` Gulab Chang, x. Sher, Singh, (1), is unsound.” 
‘I havé given full consideration. ö ia? 
arguments. but, see, no. force in, them.” Iü - 
support of his contention, . “the, learned z, 
^ Qounsel has relied “vèry strongly .o 
Simmonds..v.. Elliott (2) but the facts “of 
that. case were wholly distinguishable, 
The point raised there had reference to 
s. 2 of the Summary Jurisdiction Act which 
laid down that the respondent should be 
served with the notice of appeal before 
ae case had been lodgedat the Central 
fice. In that case the required notice 
Pus been issued, but was actually served 
* on the respondent halfan hour after the 


Multan to Karachi on the ground, that.the . 


two. suits relate o the ,same transaction”, 


and it was in’. the. interests. of justice ,. 


and to the convenience Of the parties . 


fo have both of them fried at Karachi, 
QQ 


(1) $5 Ind. Cas. 016; 11 P. R, 1917; 150 P. W, fi 
1916; 16 P. L. R. 1917 
KD (1917) 2 K. B. 894; 87 L. J. Ky B. 42 13 L, G. Ri 
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lodging of thé appeal It was held that 
notwithstanding? this irregularity in the 
service the Oourt had jurisdiction to hear 
the appeal. At the hearing the respond- 
ent did not appear and on the appellant's 
Counsel bringing this irregularity tothe 
notice ofthe Court, Lord Darling held 
that as the. respondent had not been pre- 
judiced in any way by the delay of half an 
hour and had not appeared and taken the 
point, there was nothing to prevent the 
Court from hearing the appeal. It is 
obvious that there is no analogy between 
that case and the one before me. The 
other cases cited by Mr. Ralli merely lay 
down that a respondent may not take ad- 
vantage of the non-observance of statutory 
provisions relating to procedure and may 
waive them, These rulings, are, however, 
based upon the maxim éuilibet licetrenun- 
tiars juri prose introducto and are merely 
illustrations of the rule that every one 
hasa right to waive theadvantageof a 
law or rule made solely for his benefit 
and protection, which may be dispensed 
with without ‘infringing on any public 
right or public policy. (Maxwell's Inter- 
ee Statutes, Sixth Edition, page 
78). There has been” no such waiverin 
the present case. I seeno reason to hold 
that the provision as to notice laid down 
by the Legislature in s. 22 is merely 
directory and agree with Broadway, J., 
in holding that the failure to comply with 
. itbarsan application for transfer under 
that section, ` | 

Mr. Ralli admitted at the hearing that 


8.24 is inapplicable to the ease and that ` 


he is unable to support the prayer for 
transfer under that section as made in the 
petition. ` 
. "For the foregoing reasons, I dismiss 
the petition with costs. 
du Lc i . 
Petition dismissed. 


~ 
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LAHORE HIGH COURT. . 
MiscELLANEOUS FIRSI OIYIL APPEAL 
“No. 727 oF 1927. 
December 6, 1927. 
Present :—Mr. Justice Zafar Ali. 
MANGAL SAIN—OsJEOTOR—À PPELLANT 
versus 
Tur INDIAN MERCHANTS BANK, 
Limitep, AMRITSAR, IN 
LIQUIDATION tHrowex Lala 
MADAN GOPAL, ADVOCATE, 
LAHORE anp Lala BISHAN DAS, 
| VAKIL, AMRITSAR-—PrLAINTIFF— 


RESPONDENT, 

Companies Act (VII of 1918), s. 156—Surrender of 
Shares, legality of—Shareholder surrendering shares, 
liability of, as contributory. U 

A shareholder who surrenders his share does 
not cease to bea member within the meaning of s. 
156 of the Companies Act. [p. 596, col. 1] 

It isnot open toa shareholder to surrender at will 
his share, especially when he has to meet future 
calls, and it isnot open to a Company to accept 
surrender of shares unless the act ofthe Company 
can be brought within the rules relating to forfeiture 
of shares even if the Articles empower the Directors 
to accept surrenders of shares. [p. 595, col. 2.] - 

In re Mirza Ahmad Namazi'(1), followed. 


Miscellaneous’ first appeal- from an 
order of the Additional District Judge, 
Amritsar, dated the 15th December, 1926. 
Lala Badri Das, R. B., for the Appel- 
ant. : f 
Mr. Ram Lal Amand, for the Respond= 
ent, | ' 


JUDGMEN'T,—The Official Liquidator 
of the “Indian Merchants Bank Limited, 
Amritsar,” having placed on the list of 
contributories the names of Mangal Sen, 
Ghamandi Lal, Natha Singh and Jas Ram, 
everyone of them filed objections to the 
effect that he had ceased to be a member of 
the Company and was not liable to con- 
tribute as he had surrendered his shares ~ 
and the Board of Directors had accepted the 
surrender which it was competent to do 
under r. 43 of the Articles of Association, 
The Court below overruled this objection 
on the general ground that the “Surrenders. 
(Acceptance of the surrenders?) of the 
objectors’ partly paid up share (shares?) 
and for (?) forfeiture of their allotment 
money (monies?) by the Head Board of 
Directors was (were?) "unnecessary and 


ultra vires as it was in substance a reduction 


by the Company of the shares at the price 
(?) of discharging the shareholders from 
further liability to calls". The objectors 
have appealed against the above order, 
separately 


L 
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The law on the subject is thus reviewed 
and discussed by Devadoss,J., in In re, 
Mirza Ahmed Namazi(1.- ` ; 

“Granting for argument's sake that the 
resolution is according to the rules, I am 
unable to accept the contention that the 
surrender of shares is permitted by law so 
as to enable the Directors, or the Company, 
to reduce its capital. Rule 118 (5) gives 
power to the Directors to accept surrender 


ofshares by shareholders; but.this power, 
which is an unusual power, granting that it 


is valid, is subject to restrictions.: ` Table A 
of the Indian Companies Act does not 
contain any clause empowering any Com- 
pany to accept surrender of shares. The 
Indian Companies Act permits forfeiture of 
shares on certain grounds; but to give an 
. unlimited or wide power to a Company to 
accept surrender of shares is, I think, 
opposed to the principle that a Company 
cannot buy its own shares and to the 
principle that a Company. can reduce its 


capital only with the permission of the’ 


Court and on such terms and conditions as 
it may impose. The power given by r.118 
(8)is very wide. Itis in these terms:—'to 
accept from any member on such terms and 
conditions as shall be agreed a surrender 
of his shares or stock or part thereof’, 
‘Whatever might have been-the view as 
regards the power of a Company to accept 
surrender of shares, I think it is well- 
settled now that a Company cannot exercise 
"wide. powers of accepting .a surrender. It 
can only accept a surrender under condi- 
tions and limitations under which shares 
can be forfeited. Reliance is placed upon 
Snell's case, In re Natal Investment Co. (2). 
In that case Sir G. M. Giffard, Lord Justice, 


held that the surrender of shares by Snell: 


was valid. The main reason for the learned 
Lord Justice holding that Snell's surrender 
was valid was that his name was not entered 
on the register of shareholders and that no 
specific shares were allotted to him though 
for purposes of the Act he was a share- 
holder. -He found that the substance of the 
transaction was that both parties were 
offering tosever their connection with each 
"other and that the Articles of Association 
contained a power tocancel shares and that 
there was nothing inthe form preventing 
the parties from carrying out their inten- 


tion. Snell's case, In re: Natal Investment. 


(1) 83 Ind. Cas. 94; 20L. W.74; 1024) M. W. N. 
582; A. I. R. 1924 Mad. 703. < 
(2) (1870) 5 Oh. A. 22; 21 L, T. 449; 18 Wy R 80. 
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44 LÙ, 361; 20 W, B, 708, 
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Co., (2), cannot be considered to be good 
law in view of the decision of the Court o 
Appeal .in ' Ballerby v. Rowland and 
Marwood's Steamship Co., Ltd., (8). Cozens 
: Hardy, L. J., lays down the law thus:— . 
‘Every surrender of shares, whether fully © 


paid up or not, involves a reduction of 


capital, which is unlawful, except’ when 
sanctioned. by the Court under the Oom- 
panies Acts of 1867 and 1877. Forfeiture is 
a statutory exception, and is the only 
exception. For I regard a surrender, under 
circumstances which would justify a forfei- 
ture,.as merely equivalent toa forfeiture.’ 


. Oollins, M. R., quotes with approval the 


‘following - observation of the learned Master 
‘of the Rollsin In re Dronfield Silkstone Coal 
Co., (4). ‘There is no reference in the Acts 
to surrenders of shares; but these have been 
admitted by the Courts, upon’ the principle, 
as I understand it that they have practically 
the same effect as forfeiture, the main 
difference being that the une is a proceeding 
in invitum, and the other a proceeding 
taken with the assent of the share-holder, 
“who is unable to retain and pay future 
calls on the shares.’ The principle, therefore, 
applicable to cases of surrender is that a 
surrender is. good if it amounts to a for- 
feiture. Jt is not open to a shareholder to 
surrender at will his share, especially when 
he has to meet future calls and it is not 
‘open to a Company to accept surrender of - 
shares unless the act of the Company can be 
brought within the rules relating to for- 
feiture of shares. To hold-that a Company 
can "by a resolution of its Direetora 
‘accept’ surrender of shares would be to 
allow a Company to reduce its capital at its 
pleasure", ` ME NE 
In the present case also there was a rule 
empowering the Directors to” accept 
surrenders of shares but according. to the 


' general principles (1) that a surrender of 


Shares involves a reduction of the capital 
and (2) that the capital of a Company cannot 


be reduced but by leave of the Court, no - 


surrender can be lawfully accepted but 
under circumstances which would justify a . 
forfeiture. There is nothing to. indicate 
thatthe surrenders of shares by the objea- 
tors were accepted*under such circum- 
stances. According to the Indian Companies 


:(3) (1902) 2 Oh. 14 at p. 32; TL, J, Oh, 541; 50 
W.R; 566; 86 L. T. 671; 18 TL-R. 582; 9 Manson. 


(4) (1881) 11 Ch. D. 16 at p. 85; 50L, J, Oh, 387 


Xp E > x SN 2 - S ru. ta : anes” T-^ Pu aise ta 
596 : M BIKANDAR-EHAN v; BALAND KHAN. `. 107-1. 6.1928... 
,Act:& shareliolder".cegses:to bea: member: Soda TRO kaga a aa an hie 

whose-shares.sare forfeiied."-It “is nowhere.” Prasad Singh v: Shamnandan; Rai: (29), referted:to, ! . 

l id d ND h gt. hz ehi ld RN h S ^on Leer Gohar Vv: Muhammad (1);- distingnishedy::: i ' 
aid. ownt at a snarenoiderwno ‘surrenders: Whereza: dectee; is passed-ein favour--of -all-~;the , 
his shares: ceases" xto -be:za member.:: It ; plaintiffs. though. “one .of them-had: died before; ,the;... 
cannot, therefore,:be said.that:the.objéctors:: eru cores ed o ae Na aan aka OE aa 
i [ ) ( T = 4 ten 2 d v. fe 8t: B een,” rou 2 O le or , 8 M e” = 
T ir dep a contemplated b y ~“: fendantsrz: appeal; «the: «proper. - procedure. forthe * | 

B. -196.0f ‘thé; Indian:. Companies Act, : I, - Appellate: Court;to follow: is éithér merely:to dismiss. 7 
therefore;:dismisa:the appeal:with Cost: the.appeal-without .any.remarks; leaving the: question: ' 
E IO as io pss E H Ar ae deceased. plaint-.- 
oak lenin eden iff on the.decree as a' «whole for. determination imráp-.- . 
Ap peat dismissed. propriate: proceedings or to-accept the'.appeal and. pass.- 
a decreo::dismissing..the:plaintifis’ suit‘ and thereby 


E leaving.them ‘the:right-to, second-appeale, It is not: . 
‘ E proper.procedure to dismiss. the. appeal.and, 1. jin-., 
ECCE A UN corporate:in the :decree.that. the ‘decree ‘of the.'trial `- 


Court: was:a nullity: ::[p.:6015:601, 1.] ! 


It is a well-éstáblished -rule:of. .construction. thats 
where’ two -co-ordinate “provisions ‘in an enactment: . 
l lon n AE musft:-be :m&de.-. . 

ECC Spec NS to reconcile them; [p..598,:co1-.1.] - ' i 
LAHORE-HIGH/COURT.-. Ebbè: v: Boulnois (3); followed. RE ne 
- Onin REVISIÓN: Noz«118 207.1927... E E dou begang A Mrd aro repugnant he 4 
FORMERUY. Givi: APPEAL.OASE:NO.2005 .. Wiis bia oe dd MIO BRINGT “[ibid:] 
| : ^b. We y (4); followed- S 
- OF71926. E! It is &settled canon of constructionthat & Statute; . 
E February:18,:19277 ought.to .be.so construed that:.if itcan be prevented no +; 
, Prēsenti Mr Justicé/TékiOHánd.,., clause, sentence or word shall-be superfiuous, void or. . 
t. ANT y: T. t s A ` E DRM : ln81 icant: > D^ gO GA EC 
SIKANDAR KHAN AND OTHERS Pm : Diteherv: Denison: (6); referred-to. - 
- PLAINTIFES-—ÀPPRLLANTS 42 XM i i T 
2n, UETSSRS ` DER Petition for revisions, ofvanzorder vof>thei;; 
fore Y : "X qj 40s Se EE M A ri or EEA A E Pa aA ; 
BALAND: KEAN. an D‘OTRERS DEFENDANTS =D 1stric tkudgey a urd aspur ;ud ated-the:.281d:«: 
ME ~ RESPONDENTS: mio yprrr- ADI 1026, :aftirmring:that:of ther Judgeste 
Civil. Procedure: Code.(Act: V of 1908),0.. XLILI,. Fourth, Glass;2 Shakar rh; District Gurdasss: 


7 


4 


rol, O. XLVII;T.?7, Gonstrucetionof—Apryeal: from: ; odakarg 
of several-plarntiffé-one:of whom«is. dead;-effect-of—- Mra MehriChänd-M áhajam;:fot the:Petis:: 


HE 


procedure for—Constructian.of SiatutesConstruction : — Mr Bishan Nath; forthe Respondents, 


ae e A f? "which \thaturight, canbe exer-:: WaS:in.pogsessinncof cfhepresent -plaintiffe;,- 
cised.*'[p. 598.eol. L1 ^ | | = 
Yusaf: v. Naza (1); Atre v: Chijju(s); Fazal Ahmad i” ed: By. the Collector. 
y, Khan sBahadur (9), Basheakan-: Nath iy. -v Raman kan yan E RR ndanfs:deposited..iin: 
kishan: Das: (10), UttamGhundr v. GaneshapMal; (11 er, A Gein t De ALLEIN GADIS ys PPOBLLEGs.{ 1n. 
gagana N Gah ii M : e S eur gei Singh (12) E eaaa e ba qun quts that:had.ib a E 
ipura Charan “Kul ,v, Shoroshi Bala: (135 Hart: adjudgedc £o:be,due.on;zthe;-mortgage. bys: 
Charan Saha v. Batan “Khan (14), Nundo Dal Mullick’, Jjddged: to: TOOD aR mor Sage Dy" 


ze "ündSnnder Eal v; Upendra Lal (21); folt- arisen alleging, thatthe: land;.in: question; 
owed.'". )J a M a ale a ha E a Lan Aee Tee TuinT 
Daso: Keshav Panchbhaviiv: KarbasappaxK ariyappac+ ONEM ally, belonged: to; cone, Malla, Khan y 
ie (2), m from. ; E ue E 

pp Ebbs;v-. Boulnois (3). Wood x. Riley «(4), Taylor.v. - plaintifis-ancestorc about -60:yeàrg: ago and; 
Taylor (5)’and Diteher v. Deiison-(0)(Geferred-tb^ that the: defendanis were-notthe represenia^ 
| “A decree passed in favour of a number of plaintifis 4- gi Gea saa Mala: Khi sanan 
bne.of whom is-deadat the, time is not-necessarily - lY 6 1Dn-IBLeTeBUcO1C Malia ww ban; mortgagor, , 
Viasat in ‘its'entirety ‘in “every case.: [p.'600; col... and were not: -entitled::to:-redeém::: They = 


t 
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the Oollector passed.in.. summary-.proceed- . suit. inthe trial Gourt-and.that the plaints 


 ingsundér Act IT of 1913 was erroneous and 
: that they had. been wrongly -dispossessed 
&nd-were entitled to-get.back:;posséssion of 
the land, ° | 
The defendanfé.pléaded inter alia. that 
: they had lawfully.succeeded to Malla Khan's 
rights in.the.lánd and being the. owners of 
: the equity of-redertiption : were:'entitled: to 
 redeem;..that the order of the Collector:was 


. fis. theméelves. had, taken no:steps. in that 
Court to: “bring the. deceased's representa- 
 "tives.on the.record;: ^ :He.also:stated that. as 


“Ghazi “Khan: had-- never. appeared : before 


the trial-Gourt and. ds ‘his.name had: been 
shown. in. .the-.decree. of. that.’ Court, his 
: *Pleader::had:heen::.misled_into. showing 
“Ghazi Khan as;a respondent, to the appeal. 
.. „Along. with this application he. filed a'certi- 


‘correct and.that.the-plaintifis’ suit-was.time- -fied.'copy..of-an- extract. .from.. the. death 


Us barred. ^" Théi.SubsJudge ; overruled;-the 
defendants’ contentions ànd:finding.for the 


“register. Showing that Ghazi Khan. had. died 
-ion-the 3rd October, 11923, 8nd. also. filed:. an 


"plaintiffs deoreed:the suiton.-tlie 2nd: Decem-: “affidavit tö-the: same: effect; "This applica- 


ber, 1924, 

‘On: 2nd -Janunary, “1925, :Balànd: Khan, 
"defendant, preferred an appeal to thé Court 
-of the. District. Indge. Omn.thé 17th Feb- 
"ruary, 1926, : he: filed..an -applieation under 

O: XXII, r. 4; stating, that Ghazi Khan, 
.'one of thé. plaintiffs-respondentsé;.. hadrdied 
“about. a: year ‘before, t.. e., during: the 
“pendency of the:appeal and. that-his'.son, 

` Agim Khan; be brought on‘the:record as-his 


‘tion was “heard: ‘by:.:the-learried. District 
‘Judge:..on...thé::23rd April, 71926,' when he 
.::passed.:the following order:++“A-review. of 
my judgment-dated.thé 9th March; 1926, is 
sought: on the ground that Ghazi Khan actu- 

: ally. died: on:the 3rd; of October;-1923;.. only 
‘twovdays-after the suit: was: instituted and 

' upwards ofia:year before it:was decided... A 
= déath.certificateis attached: and: its'aceuracy 


ay 


: Is hok questioned: My.judgment. declaring 


"heir-ànd: legal: representative." This; ap-. * that the appeal abatéd is,therefore, . based 


.. plication: was accompanied , 'by..an affidavit 
. rby Baland “Khan whé:also madea statement 


t Om:erroneous: grounds and:should, T: think, 
-: be reviewed: The decreé of the lower:Court 


" on‘oath in.Oourt the: next«day.supporting.:; being-passed id: favour of ‘a:dead- person 


~ the allegation. id..the.applieation, "On.the 

-appeal.coming up.for- decisions on. thé ‘9th 
< March; Beli Khan,.one of’ thé:plaittifis-re- 
2 spondents;.was.examined and he.also stated 


E :;-&hat;his. ‘brother, Ghazi Khan} -plaidtiff. had. 
tidied - about: a year before.’ .Baland :Khàn's 


“t»Pheader, : however; asked.. for. an’ adjourn- 
“ment in ‘order: to:-show, acontrary.- to “his 
-tolient's'original assertion; that Gha#zi: Khan 


i along.with-'others is a-nullity ànd': there- 
'" fore; no. appeal: lies..Gohar v. Muhammad 
(D) - Lala Moti Ram now ‘attempts to argue 
<gontrary to-his previous.argument, which is 
~ accepted in.the.judgmént that the suit was 
mot &.joint. One. The suit:: was. one for 
zrpossession of:land. on:the ;ground.:that .the 
"Revenue. Assistant had.erroneously ‘allowed 
"the defendants to redeem ‘that ‘land. : Ghazi 


*: had-really-died before-the date” of the.deci-‘’. Khan» dnd: four others: brought the- suit.as 
“ssion ofthe suit in the.trial Court." The léarn-~ joint owners: of;.the. land and it is-hard to 
+. 01 District Judge, declined to &djourn.the-: see-how.the suit'could haye proceeded with- 
yi pues ue deis i m m hop M Eu eee M eei Ms 
=~ conuned to-tne statement made, by. him. in:- on the-record.... The: appeal is. dismissed on 
-+ his application of thé 17th.February,“:1926,; the ground; to be.ámbodied. iri thé: decree, 
 to.theéffect.that/ Ghazi Khan, plaintiff,had-: that? the decree’ of! the lower Court is a 
di a during tha. pèndeney - o£. the .appeal.:: “nullity.” i 

“Ow this assumption. ..hé..-held’ that::the | 4. — — EDS RA 
| defendant's appeal had.abated: against. the; M ah d i un 
" "deceased plaintiff .£ „appeal: was int bavn. nanta er 
saguinst.a joint deorée in favour of all tne; 208 Plsintif have groferred a misoellane- 
"i plaittifis-respondents, it..Goüld not proceed. und ee THE rel 1 f ba: non 
£? against. the "others: and:.must.b&:dismis-; 2. eT XET alan al pcm 
"vBed. — 7 ~ p dhah Kn ee E UP MOD DAE 
coe um dane aria taana, att. ta na dut has to be. decided is whether ans appeal: on 
= Bald Kis lereh, 1926, thie defendant. behalf of the plaintific-appellante is:comp-t- 
d s 2 i'ed.aniapolicailon- unner ent. .Appellants!:Counsel-has not sought to 
* OQ. XXII, r. 9, and, O XLVII, z. LIi-Oivil. e 1. e 

T = ah i ET =., Bupport-the: appeal:.under O. XLIII, r. 1 
7. Procedüte.Oode, alleging thát- Ghazi Khan _ (k) forthe simple reason that the order of 
.' plaintiff had really died-on-thie:3rd: October, ; De 

- 11923. two. days after-the-institution ‘of the -- (1) T'P.'R; 1889, 
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the lower Court was not. passed under 
D. XXII, r. 9, but he has strenuously con- 
tended that an appeal does lie under 
©. XLIII, r. 1 (w). I am, however, unable to 
accept this contention. It is, no doubt, true 
“that cl. (w) of r.lof the 43rd Order pro- 
 ' vides that an appeal shall lie from an order 
passed under r, 4 of O. XLVII granting an 
application for review, but this rule has to 
"be read along with O. XLVII, r. 7, which 
" Bpecifieally lays down that an order grant- 
ing an application for review can be object- 
: ed to on appeal only on one or the other of 
the three grounds specified therein. I am 
 &ware that the contrary view has been 
iaken in &recent case decided by the Bom- 
bay High Court reported as Daso Keshav 
' Penchbhavi v. Karbasappa Kariyappa Mud- 
. hol (2) where it was held that under 
O. XLIII, r. 1 (wv) an appeal lies against 
&n order granting an applieation for re- 
' view, quite irrespective of the qualifica- 
. tions contained in O. XLVII, r. 7. Macleod, 
C. J., who delivered the main judgment 
in that case, after comparing tne  rele- 
' yant provisions of the Codes of 1882 and 
1908 remarked that the .general right 
' of appeal given by O. XLIII, r..1 
(w), could only be restricted by direct 
` prohibition, Being pressed with the appar- 
ent inconsistency between the two rules, 
‘the learned Chief Justice came to the 
. eonelusion that the result of making an 
. order granting areview appealable under 
O. XLIII, r. 1 (w), was to render O. XLVII, 
r. 7,superflous. The other learned Judge, 
(Madgavkar, J.,) thought, that O. XLIII, r. 1, 
being a new provision, added by the Code 
of 1908, “was perhaps not present in the 
minds òf the authors when they reproduced 
the old s. 629 in the form of O. XLVII, r. 7." 
` I venture to think, that there is noreal 
inconsistency between the two rules. The 
former rule merely gives a party.aggrieved 
by an order granting & review a right of 
appeal, but it does not deal with the 
grounds on which the ‘order appealed 
against can be objected to. -That is a 
matter dealt with in O. XLVII, r. 7. The 
two provisions of the. Codeare not mutual- 
ly inconsistent, but are really complen ent- 
ary of ezch other. The one gives the 
right to appeal and theother defines the 
extent to which that right can be exercis- 
ed. It is a well-established rule of con- 
. struction, that where two co-ordinate: pro- 


(2) 94 Ind. Oas, 591; 27 Bom. L, R, 1446; A, LR, 
1926 Bom. 12], - P : da R 
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visions in an enactment are apparently in» 
consistent, an effort must be made to re- 
concile them. As observed by Lord Justice 
James in Ebbs v. Boulnois (3). = > 

."[t is a cardinal principle in the inter- 
pretation of Statute that. if there are two 
inconsistent enactments, it must be seen if 
one cannot be read as a qualification of-the 
other". App-lying this rule, it must be held 
that O. XLVIi, r. 7, qualifies and controls 
O. XLIII, r, 1 (w), that the two must be 
read one along with the other and taken 
together they do not give an unlimited 
right of appeal, ` 

If, however, it. be supposed’ that the. 
inconsistency between the two parts of the 
Code is so great and real, that itis im- 


possible to reconcile them, the rule must 


be applied that “if two sections of a 
Statute are repugnant, the last must pre- 
vail and override the earlier" [per 
Keating, J., in Wood v. Riley (4)]. For 
this reason also O. XLVII, r. 7 should 
be held to control and restrict the earlier 
rule.3 

Nor does the suggestion appeal to me 


hat while re-enacting s. 629 of the old 


Codein the form of O. XLVII, r. 7 the 
authors of the Code of 1908 had forgotten 
or overlooked the provisions of O. XLIII, 
r. l(w) which they themselves had newly 
introduced in the same Code, thus supply- 
ing an omission in the earlier Code, 
Another reason given in the Bombay judg- 


ment in support of its conclusion is that 


O. XLVII, r. 7, is not exhaustive of the 
grounds on which an order granting a 
review may be objected to in appeal, that 
it enumerates only three such grounds 
and cannot be taken as excluding all 
others. It is, no doubt, true that “the 
phraseology used in r. 7, is that “an order 
granting an application (fer review) may 
be objected to" on the three specified 
grounds, and other grounds are not speci- 
fically excluded, but it is obvious thatthe 
language used is permissive only in the 
sense that it is not obligatory on the 
person aggrieved by the order granting the 
application for review to appeal against it, 
but if he chooses to so appeal, the rule 
forbids bim frcm objecting on any other 
ground. Craies in his standard work 
Treatise on Statute Law (3rd Edition 
page 253) points out that in such cares 

-(3) (1875) 10 Ch. A, 479 at p. 484; 44 L. J. Ch, 691; 
33 L. T. 342; 23 W.R. 820, ` € 

(4) (1868) 3 C, P, 26; 37 L, J, O, P, 24; 17 L.-T, 216; 
16 W. R. 146, ' 
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language prima facie permissive not only- 
allows & person to do athing, which it 
says he may do, “ but it also prohibits that 
particular thing from being done in any 
. other way", As pointed out by Sir George 
Jessel, M, R., in the well-known case of 
Taylor v. Tayler (5) when a statutory 
power is conferred and a mode of exercis- 
ing it is provided for,“ it means that no 
other mode is to be adopted.” ma" 
In the Bombay ease, the opinion is also 
expressed that on a strict construction of the 
two rules, Order XLVII, r, 7, should be 


considered to have become superfluous. 


Here again the settled canon of construc- 
tion is that a Statute ought to be so con- 
strued that “if it can be prevented, no 
clause, sentence or word shall be: super- 
fluous, void or insignificant” and itis well 
to bear in mind the warning. of their Lord- 
ships ofthe Judicial Committee that “one 
who reads a legal document, whether public 
or private, should not be prompt to 
ascribe, should not, 
some sound reason, impute to its language 
tautology or superfluity, and should be 
rather at the outset inclined to suppose 
each word intended to have some effect, 
or be of some use," Ditcher v. Denison (6). 

For the foregoing reasons I venture to 
think that the law has not been correctly 
laid downin Daso Keshav Panchbhavi v. 
Karbasappa Kariyappa Mudhol (2) and must 
respectfully dissent. from that decision. 


And I doso ihe more readily, as I find. 


that the contrary viewis supported by a 
uniform series of rulings of all the other 
Courts. 

In Yusaf v. Naza (7) a Division Bench 
‘of the Punjab Chief Court held that the 
right of appeal against an order granting 
‘a review is limited to the three cases 
' mentioned in O. XLVII, r.7. This deci- 
‘gion was followed by Johnstone, J., in 
` Atra v. Chajju (8), Chevis, J., in Fazal 
Ahmad v. Khan Bahadur (9); Shadi Lal, J., 
in Basheshar Nath v. Ramkishan Das (10)and 
Martineau, J., in Uttam Chand v. Ganesha 


Mal (11). The Oaleutta High Court has © 


(5) (1876) 1 Oh D. 426 at p. 431. 

(6) (1857) 11 Moore P. O. 324 at p. 337; 6 W. R. 342; 
14 E. R. 718. 2 

(7) 16 Ind. Cas. 995; 11 P. R. 1913; 17 P. L. R. 1913; 
978 P. W.R. 1913. 

8) 12 Ind. Cas. 246; 49 P. W.R. 1911. F 

to 12 Ind. Cas. 624; 10 P. L. R. 1912; 221 P. W, R. 


911. 
(10) 32 Ind. Oas. 860; 48 P. W, R, 1916, 
(11) 3 Lah. L. J. 572. 0 
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also consistently taken the same view. Ih 
Jagana Nath Prasad Singh v. Ramautar 
Singh (12), Mookerji, J., (Oarnduff, J., 
agreeing) expressed the opinion “ that the 
iwo rules must be read together, otherwise 
the restrictive’ provisions contained: in 
r 7 would become absolutely nugatory. 
The object of the Legislature plainly was 


to provide explictly that an order granting 


a review is appealable, This supplies the 


omission in, the Code of 1882 under which 


the right of appeal was given only by 
implication and also makes it -plain that 
a second appeal is barred under s. 104 
(2). Other Benches of that Court have 


followed this ruling in Tripura Charan 


Kul v. Shoroshi Bala (13), Hari Charan 
Saha v. Baran Khan (14) and Nundo Lal 
Multik v. Punchanon Mukherjee (15). “The 
same view has found favour with the High 
Courts of Madras in Meduru Brahmayya v. 
Vedulu Yellamma (16)and Venkata Seethara- 
mayya v. Veena Tulasi Babu (17), Allahabad 
in Sundar v. Habib Chick(18), Narain Das v. 
Chiranji Lal (lv), Madhori Saran v. Parbati 
(20) and Patna in Sundar Lal v. Upendra 


Nath Seal (21). There is thusa consensus of 
authority in support of the view that the right 


of appeal must be restricted to the three 
grounds specified in O. XLVII, r. 7. In 
the present case itis conceded that the 


objections taken to the order of the learned 


Distriet Judge do not fall within .any. of 
the clauses ofthat rule. I must, therefore 
hold that no appeal lies to this Court.-. 

The question however, remains whether 
under the circumstances of the case, the 
judgment of the learned District : Judge 
should be allowed to stand or whether it 
is a fit case for the exercise of the revisional 
powers of this Court. Now it seems -to` 
me that a very anomalous position has been 


(12) 14 Ind Cas. 39. 
13) 22 Ind. Cas. 773. / 
14) 25 Ind. Cas. 903; 41 O. 746. f 
(15) 42 Ind.-Cas. 484; 45 O. 60 at p. 68; 21 C. W. N.. 
1076; 26 O. L. J. 187. S 
(16) 36 Ind. Cas. 437; 31M. L. J. 509; (1916) 2M, 
W. N. 278: 4 L. W. 408. ; BE 
(17) 83 Ind. Cas. 548; 46 M.-L. J, 463; (1924) M; W. 
N. 355; 34 M. L. T. 224; 19 L. W. 619; A. I. R. 1924 


. Mad. 602. 


(18) 60 Ind. Cas. 81; 42°A. 626 at p. 631; 18 A TL, J. 

838; 2 U. P. L. R. (A) 283. -> l A 
(19) 86 Ind Cas. 168; 47 A. 361 at p. 364; 23 A. 

L.J. 56; L. R. 6: A. 159 Civ.;. A. I. R. 1925 All. 


(20) 88 Ind. Qas. 653; 47 A. 881; 93 A. L. 2d 034; L, 
R.6A. 451 Civ.; A. L R. 1925 AL 552, «^ 
(21) 35 Ind. Cas. 15; 1 P, L, J. 193. 
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n argaments ee addressed to him on it... P powers: J ullündur, dated thA ’ 80th "August, 
would not express any final opinion on: 1997; affirming that of the Hoh Me 
“that point on-the scanty materials before "kraket Second “Claes.” Julli d es BE is- 
“me, especially when I am. dealing with the: Lr v 1997. s, Jullundur, : dáted- the 
: matter on the Revision Side. This-must-be ` "MB p nie Ch dnd for thi Pi t ü 
“left for consideration by the District Judge x Muleh: Raj. "tor Gi e Petitioners, 
or the-trial Court as. the case might”be. IP the R die I” overnment Advocate, 
_, For the foregoing. reasons I am of opinion xi d esponc n 
. that this petition, being treated. as one for, J UDGMENT.—The paid ar. báve 
. reyision, should succeed and setting aside ,,, been convicted under's, 225. B'of the: Indian 
. the decrees of the learned District, Judge.-. Penal Code,.for ‘having offered ~’ illegal 
` datéd the Ath March ani 23rd April, 1926, I obstruction to. their apprehension. “by. cer- 
remand the case to him for disposal with. - tain Tehsil, peons in. execution of warrants 
reference to the foregoing remarks. E js3ued for their arrest and. have been ` .Ben- 


(28) 3 Ind: Cas. 739; 33 M.167; 6M. L, T. 971. .',teneed. each. to undergo’ ‘rigorous imprison- 


(29) 94 Ind. Cas. 28: 5 Pat, 233; (1926) Pat, 81; 7 P.L. ment for two weeks’ and. pay a Pam of 
J, 628; A. I, R, 1920 Pat, 504, “Rs, 90 


Petition for révision of" ‘an: order of the 
"Magistrate, ` ‘First; Class, with “appellate 
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The facts found by the lower Courts are 
as follows. In May, 1924, the District 
Board, Jallundur, with the permission of 
the Local Government imposed a haisiyat 
tax on the total annual income derived by 
all persons carrying on any trade or follow- 
ing any profession or calling within that 
district. Notification No. 3162 was issued 
on the 30th April, 1924, and -will be found 
printed at pages 280 and 281 of Part I-A 
of the Government Gazette Punjab pub- 
lishad on the 2nd of May, 1924. The 
assessment was not fixed ata flatrate for 
@.particular profession, calling or trade 
but to vary according to the income of 
each individual assessee. Three of these 
assessees, Dasondhi, Dheru and Basanta 
goldemiths of village Uchha refused to pay 
. the taxon demand and under s, 70 of tne 
- District Boards Act steps were taken to re- 
covar it as if it were arrears ofland revenue. 


Accordingly, on the 14th August, 1926, the ` 


Tehsildar, Jullundur, issued warrants uncer 
m 69 of the Punjab Revenue Act for the 
arrest of the defaulters. Five tehsil peons 
accompanied by anumber of zgailuars and 
~ gafedposhes went to the village to effect the 
arrest, The execution of the warrants was, 
however, obstructed by the persons named 
in the warrants and their friends and 


relations all of whom offered resistance to ` 
the peons, with the result that the persons : 


apprehended escaped. Accordingly they 
and their companions who had rescued them 
were prosecuted under s. 225 B of the 
Indian Penal Code and convicted as des- 
eribed above. 
" digmissed they have come up on revision to 
this Court. 

The first point urged on their behal? is 
that the haisiyat tax, for the non-payment 
. of which the warrauts for the arrest of the 
^ Bssessees had been issued, had been illegally 
imposed by the District Board, Jullundur. 
It wasargued that the tax was in sub- 
stance a tax on income and, as such, it 
could not, under s. 30 of the District 
Boards Aet, be imposed by a local body 


without the previous sanction. of the’ 


G vernor-Geveral in Council, which had 
not been obtained in this ease, It is con- 
ceded for the Crown that the District 
Board had imposed the tax with the sanc- 
tion of the Local Governoment-only:. ‘There 
is, therefore, no doubt that the. tax imposed 
under the Notification aforesaid was ultra 
vires. The. question has been recently 
considered by a Division Bench -of this 
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Court (Addison and'Qoldstream, JJ), in. 


District Board Sialkot v. Sultan Muhammad 
Khan (1)decided on the 31st of October, 
1927, where the legality of a simllar tax 


‘imposed by the District Board, Sialkot, 


was involved. 'The learned Judges in an 
exhaustive judgment held that the haistygt 
tax imposed in Sialkot District under a 
Notification the .terms of which wera 


identical with those of the Notification naw. 


before me, wasin thenature of a tax on 
income and could only be imposed with the 
previous sanction of the Governor-General 
in Council and as this had not been done, 
the assessees were not legally liable to pay 
it. Following that authority, I hold that 
the action of the District Board, Jullundur, 
in assessing hatsiyat tax on Dasondhi Dhera 


and Basanta petitioners was illegal and 


ultra vires and they were.not legally 
liable to pay it, 
the warrants under which it was sought 
to &pprehend these petitioners had not 
been legally issued and the act of the 
petitioners in offering resistance to the 
execution ofsuch warrants did not con- 
stitute an offence under s, 225-B, Under 
that section resistance or obstruction to 
the apprehension of a person is made 
punishable only if the apprehension was 
‘lawful’ but there (as here) the imposition 


of the tax for the non-payment of which. 


the warrants were issued- was itself illegal 
and ultra vires the resistance to their 


- execution cannot be punishable. 


Various other defects in the warrants 
were pointed out by the learned Counsel 
for the petitioners but I think it neces- 
sary to refer only. to one of these, namely; 


that the warrants in this case did not bear 


the seal of the Court issuing them. Under 
8. 75 of the Criminal Procedure Code 
every warrant must bear the sealof the 
Court and there is authority for holding 
that the omission of the seal on & warrant 
renders it void and a person offering 
resistance to apprehension on sucha war- 
rant does not commit an offence under 
8. 225-B of the Indian Penal Code. Refer- 
ence may in this connection be made,to 
Mahajan Sheikh v. Emperor (2) and Alter 
Caufman v. Government of Bombay (3) 


and. to the decision In re Phipps (4) | 


(1) 106 Ind. Cas. 882. ` a 

(2) 28 Ind. Cas. 672; 42 C. 708; 19 O. W. N, 224; 16 
Or. L, J. 336. 

(3) 18 B. 636; 9 Ind. Dec. (N. s.) 933, 

(4) (1863) 11 W. R. (Eng.) 730,, . - > 


It follows, therefore, that . 


P d 
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on which the rulings were based. For 
this reason also I hold that the petitioners: 


were not guilty under s. 225-B of the Indian 
Penal Code. 


Accordingly I accept the petition ior 


revision, set . aside the conviction and 
direct .that the petitioners be pee 
The fine, if "m will be refunded. 

EX! Petition accepted, 


. Se 


- 


LAHORE HIGH COURT. 
. [ORIMINAL Revision No, 1108 or 1927: 
September 30.1927, - 
| Present: :—Sir Shadi Lal, KT., 
USA AND OTHERS—ÁÀCOUBED— l 
. PETITIONERS 
versus 
Musammat MAM.KAUR-—COMPLAINANT 
— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 107, 
.£02— Security proceedings— Preliminary enquiry by” 


D ae of case upon zaildar's reper, legality , 
0 


A Magistrate should not dismiss a case under d 


B. 107, Criminal Procedure Code, upon the report of. 
a zaildar, but must himself decide the case on the 
merits after Bearing .the evidence ‘of both the- 
parties, - 

- Qase reported hy the Sessiona Judge,- 


; T “with bis No. 273- J.of 23rd June, . 


. Ẹacts appear from the following report of 
the Sessions Judge :— 


REPORT.—Musammat Maw Kaur's ap- 
. plication was under s. 107, Criminal Proce-. 


dure Code, The Magietrate (Khan Sahib 
“ Ohoudhry Miran Bakhsh, Magistrate First - 


eee sent it for preliminary inquiry under . 
. 202 to a zaildar and on hisrenort dis- - 


eed the application under s. 203, Orimi-: 
..nal Procedure Code, on 6th May. 1927. . 
Musammat Mam Kaur has applied to this . 
Oourt for revision of the above order. ` 

The order of the Magistrate is clearly 
wrong. ` Sertion 202 applies: only to` 
complaints of offences. Anapplication under 
. 8. 107 is not a complaint. The Magistrate 


had, therefore, no-'jurisdiction-to refer the. 


case to the eaildar noder a. 202. Criminal . 
Procedure Code. He should have recorded .. 
the evidence himself and. acted upon it if. 
it was satisfactorv, For the same. reason 
& 436 is not ‘applicable, and T cannot order. 
further inguiry. The case is reported to 
the High Court for directing. the npe 


ij 


JASWANT RAT DATTA caoWbEhY eLATAMÉR 500000. s 


; mine the 


-of the 2aildar. 
., application for revision and direct the 


Chief J ustice, | 


° Chand Bhakat v. Gisborne & Co., 


EB 


frate to make inquiry into the case aciord- 
ing to.law.: `- 


‘Mr, Shamair Chand; for the Patitioners: 
Mr. Hem. Raj for. the Respondent. à 
ORDER.—It is unnecessary to deter- 
question ' whether the pro- 
visions of 's, 202 of the Criminal Pro- 


. cedure Code apply fo acase under s. 107, 


. Oriminal Procedure Code, because I am of 
opinion that the Magistrate should not 
have dismissed the case upon the report 
I accordingly’ accept the 


Magistrate to decide the case on. the merits 
after hearing. the evidence of both the 
parties. 


G. A Application accepted, 
LAHORE HIGH COURT.. - 
. MISCELLAN&OUS First APPEAL No. 2799 
oF 1926; ett 
" December 10, 1997. 
Present:—Mr. Justice Zafar Ali: 
J AE RAI DATTA OHOWDHRY— 
| : - DEoRES: HoLDER-—ÁPFBLIANT , 
versus ; : 
M tisammat LAJWANTI AND OTHERS — 
: JUDGMENT DEBTORS—RESRPONDENTS: 

Civil Procedure ‘Code (Act V. of 1908), s.° 116, O 
XXI, r. 16—Assignment of part of decree —Assiqnee's 
right to execute decree — Registration Act (XVI of 
-1908), 8; 17 (b)—Assignment of. decree relating immove- 
able property—Registration, necéssity of. 

A transferee of a partofa decree is competent. to 
apply for execution thereof.. [p. 605, col. 2.]. 

Vencatramaniah v — Venkatachinulu (5), Kishore 


(6), Ram Sahai v. 
Madam Lal Kanhaiya Lal (7) and Muthiah Chettair 


` v, Lodd Govinda Doss Krishna Doss (8), followed. ` 


Mohkam Chand v. Ganga Ram (4), distinguishéd. 

“An assignment of a decree for. possession of 
immoveable property is not equivalent to a transfer 
„of property and, therefore, does not require registra- 
tion. [p. 604, col. 2. 

Gous Mahomed v. Khawas Ali ‘Khan (1): Mumtaz 
Ahmad v. Sri Ram (2) and, Prabh Dyal v. Gurmnkh 
(3) -referred to. | : 


Miscellaneous first appeal from an ‘order 
of the Senior Subordinate Judge, Gurdas- 
pur, dated the 27th, August, 1926. D 

Lala Badri Das, R. B.. for the Apbéllani. 

J UDGMENT.—This i isa miscellanéous 
firstappeal againstan orderrefusing atvappli- 
cation for execution,by the alleged assign eá 
of a part of a. decree. Nobody has appeared 

in this Court on behalf of the respondents 


who opnosed , the application successfull? 


in the Court below, end, the _appeal had 


been heard ez parte, . The facis aro briefly 
as given below i— pu True 


^ A dady of-the:name.of. Lajwanti, joining 
“with herself Jaswant Rai and others as co- 
“ plaintiffs; brought '& suit-rfor.possession of 
Gertain lands: left..by. her-father.:;Jaswant 
.Rai-and the: other. -plaintiffs were strangers 
-to hert-but--they:-had-undertakén-to. finance 
athe litigation and in.consideration.for that 


-YASWANT. RAT. DATTA, 


rad 
£ 


CHOWDHRY m.LAJWANTL 107, 034988 


- ?The..Executing Courkeame:sto thefollow- . 
.ing.conelusions:— 
1):Thatthe alleged: fraud-was not: proved. 
2Y That as. the’ compromise: went beyond | 
»the.geope. of-the.suit, 0. much- ofthe ` 
-7,consent..decree.as:wasnot within theambit 
ofthe suit. must; begignored, ^ m j 


as, 
ym 
* hy 


"(3) That. ‘though «according ‘to.the :com- 
promise, two-fifths of the decree: were assign. : 
ed, and Jaswant Rai was empowered totake 
‘possession of the two-fifths of the.property by 
- taking out execution “jointly with Musam- 
‘mat Lajwanti, this was beyond -the:scope of 

the suit and could not be given effect to, 

(Here it was observed by ‘the Court below . 


vehe.assigned two-fifths ofthe propertyinsuit 

& to.them...-T'he*suit.^wag.: dismissed, bythe 

i. Ohief-- Court» but «the :plaintifis. appealed : 
4.&uecessfully-. to..tlie Privy. ;/Couneilzànd-ob- 
«:tained’a, dearee--on:the 29th January;:1924*. 
i Phat: decrééiwas,-however,amended by the 
$ iJ udieiàl Committee onthe 19th Márch;.1925T 
~and:.accordin g:,to that:amendment-the suit 


Tom 


iomthat he and:certaiti 


ya 


- 
* 
- 
Qv 
- 


n g^ tó-theeaward:: of«1922: or; 
n? 


G^yBalisestheév produce ofthe *two-fitths of the 


1 - 


Ibeloiged:"to.-she7plaintif ° 


in Court and.a decrée followed: émbodying *- Sri Rani (2)8e&alsóPrabhvDyat- vi Gur- 


8 of the cormpromise."Jaswant Rai muleh (3) 


the term 


e I am o 





| y : UN 4. (9) 21.Ind. Cas. 462; 35 A. 524 
. kes BO Ind: Oas.. 188—[Ed. . ;, (3) 98 P. R, 1902: 18 P.L. R-1903. 
.'" -tS6e 88 Ind. Cas. 198—|Ed. -" (4)J89 Ind Cast 054,15 P. RAWIT, > 


` 
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was opposed to that of the Madras and Cal-. 
cutta High.Courts.as.expressed in Vencata- 
ramaniah v. Venkatachinulu (5) and Kishore 
Chand Bhakat v. Gisborne & Co. (6), which 
were brought to the notice of the learned 


BADAE-UD-DIN 9, MEHR DIN. - 
à decree has. been transferred. This view. . 


\ 


^. 

605 - 
joining,.or intervening in :the execution, by, : 
his transferor”, : m d 

Thus there isan overwhelming weight.of 
authority against the view taken in-MoAkam 
Chand.v,. Ganga Ram, (4), and after a careful 
consideration of all,:the. rulings,I come,to . 


Chief Judge,:Sir.Donald-Johnstone, -but the,conclusion. that the. transferee of a-part .. 
were.not followed. : These Madras,.Oalentta : ,0f &: decrees is competent to apply.; for, ex-. 
and Punjab cases were.cited before a Divi- ecytion .thereof. . I, -therefore, accept. the. . 
sion Bench of the:Allehabad.High Court, in appeal;.set. aside the. order, of .the,, Court. , 
Ram Sahai. v.Madan. Lal .:Kanhaiya. Lal below and remand.the case to ibe-proceeded . ! 
(7), and--Walsh, J., made the..following,ob- with in accordance:with law,.. nr 
servations in respect;thereof:— 

“I, therefore, take:.the view that it is 
wrong to say.that this.rule: (r. 16) ;.does. not 
apply to an assignment.by.mortgage or. 
to any. transfer- which ;has the»effeot.of. 
conferring upon the: transferee or - assignee -,.- 

a merely fractional interest.in a, deqree;,and. ~ 

I am confirmed in this view- by the: factas., 
I bavexalready-stated; that in: Oaleutta and. . 
Madras this question „has. been. settled. for., 
nearly, thirty years, I mérely refer tolKtshore..... 
Chand: Bhakat-v. Gisborne i& :Co.-.(6) xand: 
Véneatramaniah v.-: Venkatachinulu} (ks 
These.cases, I think, rightly draw. attention ^ } 
to the fact that there is no; prohibition in ; MEHR, DIN--PLAINTIFE— RESPONDENT, . 
the Code to-which :reference.cans;be.made; Contract Act (IX of 1872), s. BAN a proseqution, ,. 
for:malking.such.an, application as:this, one, Ameren! respaiting pressis liability mending. 
which has no legal foundation, and .1n*both::: It is well-settled’ that an agreement the considera-. 
cases. the Judges, were careful,-to point, out,’ tion for which is a pre-existing liability on the, part. . 
that it was,for'the Execution Court, below. tp 


R. Le = - 
Appeal.accepted, 


Ln. 
od 


LAHORE;HIGH,COURT.-  . 
Ciy:ü Revision Perition No. 179 or 1927... 
November 14, 1927, . 

Present ;—Mr.:Justice Tek, Ohang.: 
BADAR-UD-DIN AND OTHERS | 
DEFENDANTSz-PRTITIONERS, . 

VETSUS 


i pu eoun is Bee Ne EUR the ru eid 
: : : À , for thè èxècution ofthe bond is to`stiflè “a crimina 
consider. with:all, the, parpies:before it, the c prošecution pending in respect of the stake Wahh | 
respective rights :of- each-, These.are-the-[p,*600, col. 27 E. 
two cases:to which-the Qhief.Justice. of the ^^ Shanti Sarup v. Lal Chand (1), followed... 
Punjab-referred in;Mohkam. Chand y. Ganga, _ Petition for revision. of ,a decreé of ,the, . 
Ram (4), without suggesting, although he,.Judge, Small Oause Court, Amritsar, dated .. 
was; deciding against: the applicant,:that  the.22nd February, .1427.. á 
there»was;any doubf.as,to.the;soundness.of;: Mr. Asghar. Beg, tor the-Petitioners.. . 
the-deeisions"; . | —. _ Mr. J. L. Kapur for Mr. M.: Sleem, for the; . 
On, this:yeryrpoint-a Full-:Bench, of. the... Respondent. 
Madras... High, -Dourt;-held.,as..follows;.in-. JUDGMENT.—The plaintiffinstituted - 
Muthiah ‘Chettiar --v. « Logd; Govinda. ,Doss:; the suit, oùt. of ‘which this revision ‘has: 
Ktishna:Doss.(8)~ - o '. arisen, : for recovery of Rs.:A00: allegéd -to . 
“Section; 146, Civil-.Procedure,.Code, re; ..be: due on a bond.under which; re-payment . 
cognises-the-validity of-a transfer ofa part -was to: be made" in aonual Jostalments-of - : 
of-a decree ;and. execution, thereof;;by, the... Rs; 50°each. The suit : was: decreed: for. 
transferee. - Order-X XT, T, 16.is -no bar, to: Rs: 450- by the Judge Small 'Oause Court, 
the application. of-the.section,.. Such trans: , Amritsar, and against this decree a petition ` 
feree.is :Jikera joint.decree-holder.and can,,..for. revision hag been presented. by the: dès.. 
under O. X XI, r. 15, protect his rights either... fendants to this Court.’ ; 
by executing the - decree, himself or. by.- The-first point argued by .Mr; Asghar.: 
Beg on behalf of the defendants is that the: . 
bond in question was unenforceable under. 
s. 23 of the Indian d Act as the 
‘1996 All. 3467 consideration for it was to stifle a prosecu- 
NG) 69 Tad. Ons, 337: 44 M-919y 41 M. cL, J, 316,14. tion under s. 406;~ Indian Penal Code, _ 
]. W, 287; (1021) M, W, N, 849, which was then pending against the 


(5) 3 Ind, Cas, 444533 .M.-807.6 M. E,-T.-242 & 294.>, 
(6) 17 C. 341; 8 Ind, Dep. (x. 8.) 766 


(7) 98 Ind. Cas, 376; 24 A. L. J. 430; 48 A. 432; A. I. 


608. 


Plein 


defendant-petitioners in the Court of a- 
Magistrate, First Olass,at Amritsar and the ' 


date of hearingin which was the 16th of 
March; 1922, 4. e.. one day after the date 
on which the bond was executed. The record 
of: the criminal ease is not before me but 
it ‘appears from the statement of the plaint- 
iff-respondent made in the present case 


that he had given Rs. 1,000 to the defend-- 


ants for purchase of goats out of which the 
latter had failed to account for Rs. 600. and 
the plaintiff-Crespondent had instituted a 
criminal case under s. 406, Indian Penal 
Code. against . them. In the bond ths 
defendants admitted that the sum af 
Rs. 600 was -previously due by them to 
the plaintiff. The defendants did not go 
into the witness-box to prove that the 
debt was not due and that the recital 
in the bond was erroneous. In these cir- 
cumstances the learned Judge-of the'Court 
below was rightin holding- that the con- 
sideration for the execution of the bond 
was the pre-existing liability: -and -not 
„merely the stifling ofthe prosecution that 
was then pending- against the executants. 
It is now well-settled that an agreement 
the consideration for which is pre-existing 
liability on the part of the executant, is 
.not void under s. 23 of the Indian Con- 
tract Act even though the motive for the 
‘execution of the bond is to stifle a criminal 
prosecution, pending in respect of the same 
liability. The question has been recently 
discussed at considerable: length by Jai 
Lal, J., in Shanti Sarup v. Lal Chand (1) and 
I entirely coneur in the conclusions arrived 
at ‘by the learned Judge.- I am, therefore, 
of opinion that there is no forcein this con- 
‘tention and that the bond was executed for 
valid consideration. | 


Mr. Asghar Beg has further - contended 
that the suit was barred by time as the 
‘whole ‘of the amount due to the plaintiff 
has: become payable on the first default 
and the suit had been .instituted more 
than three years after that date. Havin 
regard to the terms of.the bond ane the 
law applicable thereto I am, however, of 
opinion that the learned Judge came to 


B correct conclusion-that the suit was 
- -within time. -l do not think it necessary 


to. repeat all-that-he has said on this 

point. | ; 

- (Qj 108 Ind. Cas. 444, 98 P, L, R, 388; A, I. R.1927 
pa 530-9 Lah, Lid d O 7 77 
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-made an application - to be 
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"The petition for revision fails and is dis- »- 


missed with costs. . 
R. L. I : usb. * 
. * Petition dismissed, 


; 


LAHORE HIGH. COURT. 


MiscELLANEOUS First OiviL APPBaL No. 1564’ 


- oF 1927. | 
November 30, 1927. 
+ Present;—Mr. Justice Zafar Ali. 
Musammat LACHHMI-—DEFENDANT— 
APPELLANT mE 
|o  MeTSUs — 
NANAK OHAND—PLAINTIFE— . 
RESPONDENT. 
Guardians and Wards Act (VIII of 1890)—Pro- 
ceedings under the Act, nature of—Enquiry into right 
and fitness of applicants for guardianship, necessity of. 


ES 


—Residence of applicant within Court's jurisdiction, - 


necessity of. 

Proceedings under the Guardians and Wards Act 
are not summary and the -Court should give an 
opportunity to the parties to -produce evidence to 
show which of them is better entitled and qualified 
to act as guardian -of the minor. lt is also necessary 
for the Courtto determine which of them is better 
entitled under the personal Jaw of the, minor. 

Yusaf Ali Mamoonji v. Alibhoy (2) and Sheoshanka? 
v. Khupchand (3), referred to. , EE 

The Guardians and Wards Act contemplates that 
anapplicant for guardianship should reside within 


application. | 
. Asghar Ali v. Amina Begam (1), followed. 
Miscellaneous first appeal from 


Ferozepore, dated the 12th May, 1927. | 
Mr. J. N. Bhandari, for the Appellant. - 


. Mr, Shiv Charan Das, for the Respond- 
ent. E l 
" JUDGMENT.—The two minor boys 


in this case were orphens quite, and 
their step-mother Musammat 
) appointed 
guardian of their persons and: property. 
The property is situated in the Feroze- 
pore District where the application was 
made.. The minors live with the husband 
of:a sister at Kasur. He opposed the 
application: of the step-mother and applied 


-himself:to be appoined guardian of, the 


persons and property ofthe minors. The 


Senior Subordinate Judge of Ferozepore . 
-accepted his application 


and rejected 
that of the step-mother. l RN 

She appeals, and her Counsel contends 
that the proceedings of the Court below 
were irregular, inasmuch as the order was 


because & person who:did not-live- with 


"n 


1 ` 
r 


+ 


4 
t 


1 


` 


-the jurisdiction of the Court to which he makes the _ 


an., 
‘order of the Senior Subordinate Judge, 


Lachhmi - 


fa 4 


$ 


“made without, an enquiry and ; further - 
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in the jurisdiction of the Oourt could not 


have been appointed the guardian. There: 


can be no manner of doubt that the 
proceedings were summary and that no 
proper enquiry was made. The 
Bhould have given an opportunity to the 
parties to produce evidence: and show 
which of them was better entitled "and 
qualified to act as guardian of -the 
minors. Further it should have been 
determined which of them was better 
entitled under the personal law of the 


parties. In Asghar Ali v. Amina Begam . 


(1) a Division Bench of the Allahabad 
High Court held that the Guardians’ and 
Wards Act, 1890, contemplates that an 
applicant, for “guardianship should reside 
within the jurisdiction of the Court to 
which he makes the application. In 
Yusaf Ali Mamoonji v. Alibhay, (2) and 
Sheoshankar v. Khupchand (3) it was 
held that proceedings under the Guardians 
and Wards Act were notsummary. With 
these observations I accept the appeal, 
set aside the ordér of the Court below 
and remand the case for a fresh enquiry 
and decision in accordance with law. 
R, L. Appeal accepted. 


(1) 24 Ind. Cas. 59; 36 A. 280; 12 A.L. J, 392. 
L © A Cas. 646; 255 P. L. R. 1925 A. I. R. 1927 


(8) 83 Ind, Oas, 320; A. L R, 1925 Nag. 233. 
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_ LAHORE HIGH COURT. 

, BEOOND Givin APPEAL No. 1830 or 1927. 

é November 22, 1927. | f 

Present :—Mr. Justice Tek Chand. 

IMAM BAKHSH-—PLAINTIFF—A PPRLLANT 

2 versus i 

Musammat AMIRAN AND OTHERS— 
. DEFENDANTS — RESPONDENTS. 

Restitution of conjugal rights—Decree for restitution 
—Discretion of Courts—Husband neglecting to perform 
his obligation, effect of. < 

Itis well-settled that the granting of a decree for 
restitution of conjugal rights is discretionary with 
the Courts and, though, ordinarily, such a decree will 
berefused only if the husband has been guilty of 
legal cruelty towards his wife, yet he may disentitle 
himself to this relief by his gross failure to perform the 
obligations which.the marriage contract has imposed 
on him for the benefit of the wife. l 

Moonshee Buzloor Ruheem v..Shumsoonnissa Begum 
711), Ziada v. Jowai 
(9), referred to. . 

Second appeal from a decree of the 
District Judge, Mianwali, dated the 15th 
Marsh, 1927, toversing thatof the Subordi 


Oourt : 


(2) and Nawab Bibi v. Allah Ditta 


_ IMAM BAKESH V. AMIRAN, | 


có 


nate Judge, Fourth Olass, Bhakkar Dis- 


Y 


trict Mianwali, dated the 30th December: 
1926. 

Mr. Shambu - Lal Puri, for the Appel- 
lant. | 

Mr. S. R. Laul, for the Respondents. 

JUDGMENT.—The suit, which has - 
given rise to this second appeal, was insti- 
tuted by Imam Bakhsh, plaintiff-appellant 
for restitution of conjugal rights against 
Musammat Amiran, defendant No. 1, whom 
he claimed as his wife. The parents of 
MusammatAmiran and some other relations 


‘were also impleaded and an injunction was 


asked for against them directing them not 
to prevent Musammat Amiran from going 
over to the plaintiff, 

The suit was. decreed ex parte by the 
trial Court but was dismissed by the 
learned District Judge on appeal. by the 
defendants.. _ u" 

“A second appeal has been preferred by 
Imam Bakhsh and itis argued on his bebalf 
that the learned District Judge -having . 
found that defendant No. 1 .was validly 
married tothe plaintiff has dismissed the 


‘suit for restitution of conjugal rights on 


legally inadequate grounds, The facts found 
are however, as follows :—. 

(a) That Musammat Amiran was married 
to the plaintif about 10 years before the 
suit, the marriage. having been arranged 
by her father with a view tọ procure 
a bride for his son in exchange for hér. `’ 

(b) That since the marriage the girl has 


been living with her parents, no effort 


having been made by the plaintiff to bring 
her to his house. - T ubt 

(c) That though Musammat Amiran attain- 
ed puberty three years ago, the marriage 
has not been yet consummated, — ' 
(d) That about the time Musammat Amiran 
attained puberty the plaintiff married an- 
other woman with whom he has ‘since 
been living and from whom: he has. got a 
daughter, - As i P 

(e) During all this period the plaintiff 
has absolutely neglected Musammat Ami- 
ran. si A i 

Mr. Shambhu Lal Puri has argued that 
these facts are insufficient to justify’ re- 


' fusal to the plaintiff of relief by way of 


restitution of conjugal rights and that 


‘the learned District Judge should have 
' decreed the suit. 


He has cited before me 
anumber of rulings each of which was, 
however, decided on its peculiar facts, lt ia 
well-settled that the grant ofa deoreé foy 


4 


Ruheem x. Shumsoonnissa 
v, Jowat. (Z) and. the TECEN EE 
Court, in Nawab, Bibi vy. Allah. Dijta (8). , —— 


sry oe 


case I 


ox = 


District 


R. L. App 
(1) 10M. I. A. 551; 8 W. R. 
59; 2 Sar. P: C. J: 259; 20 E. R. 208. . 
(2) 34 Ind. Cas:538; 46 P. R. 1916;.134.P, W.R. 1916;. 
148P. L. R. 1916; ^ - s 

(3) 18 Ind, Qas. 896; A. I. R. 1024,Lah., 188,5 Lah. 
L.J. 505.. l i in i ' | 
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of the .Subordinate. Judge, First. Class, . 
District Shahpur, dated the 10th. . 


iJ UDGMENT.— Under: he. 
1neglvency.A 
was adjudged-an. insolvent. he ordinarily .. 
became.. immune. from, arrest. "This ,um-. 


Insclyency. 
that Act he co 


Son [^13*1 


.. t 


without obtaining leave.of the, Insolvency... 


Insolvency,.,Court’.. An execution proceed... 
ing is & legal proceeding. and. it was thes 
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LAHORE HIGH COURT. 

First CIVIL APPEAL No. 2497 sor 1925. 
November 10, 1927. 
Present:—Mr. Justice Broadway and 
Mr. Justice Jai Lal. 

BURA MALL--PLAINTIF7— ÀPPELLANT 
versus 
TULSI RAM—DzrENDANT—RE:PONDENT. 

Court Fees Act (VII of 1870), s. 7 (iv) (c)—Suit for 
declaration that a Will is a forgery and for injunction 
—Plaintiff'S8 right to fix valuation—Jurisdictional 
value follows value for Court-fee—Suits Valuation Act 
(VII of 1887), s.8—Wrong valuation—Power of Court 
to allow amendment. 

A suit fora declaration thata Will set up by the 
defendant is a forgery and that the plaintiff is the 
legal heir of the deceased and for injunction re- 
straining the defendant from interfering with the 
property of the deceased is a suit for declaration 
with consequential relief within the meaning of 6, 
7 (iv) (c) of the Court Fees Act. [p. 609, col. 2. 

Jageshra v. Durga Prashad Singh (1), Raj 
Dey v. Bepin Behary Dey (2) and Vachhuni Keshabhai 
v. Vachhani Nanbha Bavaji (3), referred to. 

In a suit falling unders. 7 (iv) (c) of the Court 
Fees Act the plaintiff is entitled to give any value 
he chooses to the relief sought for and the Courts 
cannot question the 
[p. 609, col. 2; p. 610, col. 1.] 

Barru v, Lachhman (4), followed, 

Where a suit falling ` within s. 7 (iv) (c) of the 
Court Fees Act has been erroneously’ valued for 
purposes of jurisdiction at the actual value of the 
property which is subject-matter of dispute under 
the impression that the suit falls under Art. 17, 
Sch. I of the Court Fees Act, the plaintiff may be 
allowed to amend the plaint and value properly the 
relief which he seeks for purposes of Court-fee; and 
the jurisdictional value will be the same as the value 
for purposes of Court-fee. [p. 610, col. 1.] E 

First appeal from an orderof the Senior 
Subordinate Judge, Sialkot, dated the 5th 
October, 1925, 

Lala Mool Chand, R. B., and Mr. Beni 
Pershad Khosla, for the Appellant, 

Mr. Shamair Chand amd Malik Muham- 


mad Amin, forthe Respondent, 


ORDER. 

Broadway, J.—One Panna Lal, son of 
‘Shankar Das; died on the night of the 14th 
of July, 1924, leaving certain house proper- 
tyas well as shops.:A man named Bura 
Mal claiming to be a relative instituted a 
suit on the 20th of January, 1925, fora 
declaration and for the issue of a perpetual 
injunction. He alleged that he was a 
cousin of the deceased and that on the 
death of Panna Lal he, the plaintiff, had 
gone to the house and shops and affixed 
his loeks thereon, and that subsequently 
one Tulsi Ram had placed his locks on the 
same house and the same shops claiming 
to be entitled to the same under a Will 
Alleged to have beon cxecutad by the dedgas- 


| dg 


BURA MALL V; TOLOI RAM, EE 
.ed Panna Lal on the 14th of July, 1924, 


rishna , 


propriety of his valuation. 


609 


Tulsi Ram, defendant, contested the case 
and alleged that the Will was a genuine one 
that he had been living with the deceased 
Panna Lal for a considerable period and 
that it was as a reward for the services 
rendered to the deceased that the property 
had been bequeathed to him, Tulsi Ram. 
He further pleaded that he had locked the 
house and the shops when taking the body 
of the deceased to be cremated and that on 
his return he found that Bura Mal had put 
his locks on the same premises. | 

Various issues were settled with which 
it is not necessary to deal as the plaint was 
rejected on the 5th of October, 1925, on the 
ground that it was insufficiently stamped 
and the plaintiff had failed to make good 
the Court-fees within the period fixed by 
the Court. Against this order of rejection 
the plaintiff Bura Mal has come up to this 
Court in appeal and on his behalf Mr, Mul 
Ohand addressed the Court at.considerable 
length, while Mr. Shamair Chand replied on 
behalf of the respondent. 

It was urged by Mr, Mul Chand that the 
plaint ought not to have been rejected 
inasmuch as the suit fell within the pur- 
view of Art. 17 of the Oourt Fees Act, 
while Mr. Shamair Chand urged that the 
view taken by the Court below was correct 
and that the law applicable wass. 7 (iv) (c), 
Now,a reference to the plaint shows that 
the plaintiff definitely alleged that a certain 
Will had been setup, and asked fora 
declaratory decree to the effect that it had 
not been executed by the deceased on the 
14th of July, 1924, that the document. 
produced by the defendant was a forgery 
and that the plaintiff was the legal heir of 
Panna Lal. Hefurther asked for a per- 
petual injunction to issue directing the 
defendant to refrain from interfering with 
his property and to remove his locks from 
the house and the shops in question, : 

It has been held in many cases thata 
prayer for an injunction amounts to cone 
sequential relief. In this connection g 
reference may be made to Jageshra v, 
Durga Prashad Singh (1), Raj Krishna Dey 
v. Bepin Behary Dey (2) and Vachhan¢ 
Keshabhai v. Vachhani Nanbha Bavaji (3), 
In these circumstances I am of opinion that 
the suit clearly falla within the ambit of 

b 24 Ind, Cas. 679; 36 A. 500; 12 A, L. J. 844. 

2) 17 Ind. Cas, 162; 40 O. 245; 16 O. L. J. 194; 17 
Q. W. N. 591, 

(3) 1 Ind. Qas, 108; 33 B, 307; 11 Bom, L, R30: 8 
M, La, T, 230, ; : 


~ B10 


8.7 (iv) (c) of the Court Fees Act and that, 
, therefore, it was necessary for the plaint- 
„iff to fx a value on thé relief sought by 
him, He fixed the sum of Ra. 105 as the 
value so far as the injunction was concern- 
.ed, and itis urged by Mr. Shamair Chand 
that inasmuch as hehad fixed the value 
of the property in suit at Rs. 16,000 the 
Court below had correctly held that he 
should pay a stamp on the total, namely, 
Rs. 16,105. - 

. lt&seems to me, however, that this con- 
tention is not quite correct. It is true that 
it was for the plaintiff to fix the value on 
therelief sought by him, and as was held 
in Baru v. Lachhman (4) the value fixed by 
the plaintiff must be treated as the value 
for purposes of jurisdiction. Here‘it was 
urged by Mr. Shamair Chand that.although 
he had not valued the relief sought he had 
actually valued the suit for. purposes of 
jurisdiction and that it ‘should, therefore, 
ie held that fhe value of the relief sought 
was Rs. 16,000. No authority has been 
cited for thia proposition although there is 
sample authority for the converse proposi- 
tion, namely, that when a plaintiff fixes the 
value of the relief he seeks, the jurisdic 
tional value must always be regarded as 
‘being the same, It was urged that the 
plaintiff was not entitled to fix any arbi- 
trary value but that the Court was entitled 
to see that. the value fixed by him was 
proportionate to the value of the property. 
Doubtless there is authority for this pro- 
position in a decision by the Calcutta High 
Court. That decision . was, however, not 
approved of in . Barru v. Lachhman (4) 
where it was held .by the Full Bench that 
the plaintiff was entitled to fix whatever 
value he chose, By that decision I feel 
bound. In the present casea reference to 
the plaint shows clearly that the plaintiff 
and his legal adviser were under the 


impression, although an erroneous one, that ` 


the suit fell within the purview of Art, 17 of 
the Court Fees Act. That being so it was 
plear that they were bound to fix the value 
for purposes of jurisdiction which they 
were bound to fixat the correct figure, 
4 €, the value of the property. It. waa 
never present in their minds that in placing 
the value of Rs. 16,000 on the property in 
guit they were fixing the value of the relief 
that was being sought. In these circum- 
gtances it seems to me that the plaintiff 


4) 22 Ind, Cas. 503; lll P, R, 1913; 228 P, R. 
ati 23 P. L, R, 1014, W,R 
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should be given an opportunity of fixing 
the value of the relief sought by him,and 
I would, therefore, return the memorandum 
ofappeal to the appellant directing him 
within ten days to fix the value of the relief 
at such figure as hemay choose and to pay 
the proper stamp thereon. When he has : 
donesoit will be necessary for us to con- ' 
sider the next step in the case. 
Jai Lal, J.—Iagree.. - HE 
|In compliance with their Lordships’ 
orderof the 10th of November, 1927, the 
Advocate for the appellant fixed the value 
ofthe suitat Rs. 605 and paid the Oourt- 
fees on that amount so far as this appeal 
was concerned anditheir Lordships accepted 
the appeal and returned the case to the. 
Court below for disposal in accordance with 
law. The parties were left to bear.their 
own costs in the High Court. "Their Lord- 
Ships expressed no opinion whatever as to 
whether the suitin form in which it was: ` 
brought was competent. | ; . 
R. L. | Appeal accepted, 
ALN. As | - 
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LAHORE HIGH COURT. . 
First Civin APPEAL No. 3119. oF 1925, 
October 20, 1927. A 
Present:—Mr, Justice Fforde and 
Mr. Justice Zafar Ali. 
LAL CHAND AND OTHERS, SONS AND 
LEGAL REPKESENTATIVES OF Musammat. 


-— 


© JOWALA DEVI, DECEASED, AND OTHERS | 


—DEFENDANTS—AÀ PPELLANTS' 
l O VErsSuUsS ` a 
THAKUR DASS—PLAINTIFF— 
: RESPONDENT. 
Appeal—Preliminary and final decree—Appeal 
against -preliminary decree after passing of final . 
decree, competency of. Te i 
An appeal cannot be preferred against a preliminary 
decree alone after the final decree bas been passed. 
[p. 612, col. 2.1 : E. l 
. [Osse-law discussed.] 0 ^ — ; 
First appeal from the decree of the Senior . 
Subordinate Judge, Amritsar, dated the 
15th October, 1925. 
Mr. Sundar Das, for the Appellants. 
Mr. Jai Gopal Sethi, for the Respondent. 


JUDGMENT. WA na 

Fforde, J.—This was a mortgagee's . 
sult to realize the capital and interest - 
secured by certain mortgages by sale of the 
mortgaged property. Judgment was given 
for the plaintiff on the 15th of October, 1925, 


a 
4 


.4 
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and a preliminary decree made on the same 
date. On the21th of November, 1925, the final 


decree was made and on the 5th of Decem- = 
_ the final decree must be deemed to have 


ber, 1925, the presenf'appeal was ‘brought 
against the judgment and decree of 15th of 
October, 1925, but no appeal was- brought 
against the final decree of the 21th of No- 
vember, 1925, l l 

Mr. Jai Gopal . Sethi for the plaintiff-re- 
spondent has raised the preliminary objec- 
tion thatthe appeal is nòt competent, 
as thereis no appeal against 
deeree and the period of limitation has 
long, passed for the presentation of such 
an appeal. Mr. Sethi has referred to 
Ganda Ram v. Sundar Lal 


sing Sahai (2), Kuria Mal v. Bishambhar Das 
(3) and Khirodamoyi Dasi v. Adhar 
Chandra Ghose (4), held that, where a final 
decree had. been passed, an appeal 
against-the preliminary decree only was 
incompetent, ; 
Mr.Sethicited another decision ofthe 


Oaleutta High Oourt in Kulada Prosad 
Chowdhury v. Ramanand Patnaik (5) which, 


as is the case here,. was. an appeal by. 


the defendant in a mortgage suit, In 
that case a preliminary decree was made 
on the lth of January, 1920, and the 
appeal lodged in the High Court on the21st 
of April, 1220, In.the interval; namely, on 


the 16th.of March, .1920, the final decree ` 


had been made. The appealto the High 
Court, however, was directed only against 
the preliminary decreé and not agdinst 
the: final decreé. On an objection being 
taken that the appeal in those circum- 
stances was incompetent, the Court held 
that the objection was “manifestly well- 
founded on principle’ for .the reason 
that if the preliminary decree were to be 
reversed against the appellant, the final 
decree would still remain unaffected, as 
no attempt had been made to challenge, 
its propriety. The Court distinguished 


the caseof Abdul Jalil v. Amar.Chand 


Paul (6) [erroneously referred.to in the 
report 
Chandra Ghose (4)] where the final decree 


(1) 67 Ind. Cas, 278; 2 Lah. L, J. 673; 82 P. LL. R, 


922. l ae E 

(2) 1 Ind.Cas. 413; 30 O. 762; 100. L. 3.113. ~ 
(3) 5 Ind. Oas.°276; 32 A. 225; 7 A, L, d. 210, | 

(4) 21 Ind. Cas. 516; 18 O. L. J. 321. 

(3) 61 Ind. Cas. 924; 48 O. 1036; 430, L,.J; 414; 25 


g. W. N 776. 
8) 21 Ind; Qas, 510; 180, L, d. 223; 


LAL ÓHAND », THAKUR DAB, 
‘was made -after the - appeal: had been 


the final 


(1) in which | 
Broadway, J , following Mackenzie v. Nar-. 


pending against the 


as  Khirodamoyi Dasi v, Adhar’ 


preferred against ‘the preliminary decree. 
In those circumstances. .it was held that 


been madeon the assumption that if the 
preliminary decree -should be modified 
or set ‘aside in the appeal, the 
set aside, E 

In Mackenzie v. Narsing Sahai (2), & 
decision. by a Division Bench, it, was 
held that, where ina partition suit ‘a final 


decree had been made and an appeal 
preferred against the preliminary decree 


only it was not open to the appellant 
to challenge the correctness of the pre- 
liminary decree without preferring an 
appeal against the final decree. 

Mr Sundar Das for the appellants has 
relied upon Ramien v. Veerappudian: (7) 
in which it was held that it was com- 
petent to a party fo prefer an appeal 
against the preliminary decree in a re- 
demption suit, though - before. the appeal 
was presented the finsl. decree had been 
passed. The Court followed the decision 
in Lakshmi v. Martidevi (8) where. it was 
held that the right of a: party to appeal 
against a preliminary decree was not 
affected by the subsequent passing of the 
final decree, ' | 

Kanhaiya Lal v. Tivwbeni Sahai (9) is to 
the same effect. It was held that when 
an appeal had once been filed and wag 
preliminary ‘decreé 
ina suit for -partition, the passing of & 


.final decree did not render the appeal 


nugatory, the Court holding that the 
final decree depended upon the prelimi- 
nary decree, and if, às the result of an 
appeal, the latter was set aside, the former 
must fall with it. , ! D 


To the same effect is .the decision o 
LeRossignol,J., in Ramditta v. Maru (10), 
namely, that it is not necessary .to appen] 
against a final decree when the preliminary, 
decree on which it is based has “been set 
aside on appeal. In that case the final 
decree was made during the pendency of 
the appeal from the preliminary decree,  - 


* 
rM 


(7) 14 Ind. Cas. 394:°37 M.455; 11 M. L. T. 65:.92 M: 
L. J. 217; (1912) M. W. N..117 & 530. SM 
(8) 12 Ind. Cas. 664; 21 M. L. J. 1063; 10 M..I; T. 
437; 31 M. 29. ae 
(9) 24 Ind. Cag. 827;-36 A. -538°12 A, L, J. 876, —— 
(10) S Ind, Oss, 85l; A, I, R, 1926 Lah, 534; 27 P, 
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. In Chandulal Maganlal v. Motilal Harilal 
"(11)a Division, Bench held that “when an 
‘appeal is filed against a preliminary 
“decree, but no stay of proceedings is 
“asked for, anda final decree is passed in 
the lower Court, without any appeal 
. being filed therefrom, the proper course 
‘forthe appellant in such a caseis to 
‘put an appeal against the decree absolute, 
or in. any event to inform the Court, 
‘when the appeal against the preliminary 
‘decree ` comes on for hearing, that a 
‘decree absolute’has ‘been made.” Macleod, 
O. J., dealt with the question as follows: — 
` “The actual legal position, when an 
‘appeal is filed against.a preliminary 
‘decree, but no stay of proceedings is asked 
Hor, and a final decree is passed in the 
lower Court without any appeal being 
‘filed therefrom; is somewhat obscure, It 
"segerns tome that the proper course for the 
eppellantin such a .ease is to put aa 
‘appsal on the file against the decree 
‘absolute, or jn ‘any event to inform ths 
‘Court, when. the appeal against the pre- 
‘liminary deéree comes on for hearing, 
that & decree, absolute has. been made. 
Tt may, not be that the Appeal Oourt is 
‘debarred from ‘hearing the appeal from 
the préliminàry decree merely on account 
‘of the Court below having passed a final 
decree. -Butto avoid the difficulties which 
may arise when no application has been 
‘made-for stay- of. proceedings, “it would 


‘dertainly be desirable that, in any case’ 


‘where a preliminary decree is passed 
‘and a party appeals against that decree, 
"when the Court . below passes a final 
‘decree, he should file an appeal against that 
decree.” | 2 - ; 
- A Full Bench ofthe Patna High Court 
in Wahidunnissa v. Dip Narain Pershad 
(12) held that, where an appeal had been 
tiled against the preliminary decree and 
a final: decrée- was made' thereafter, de- 
&pite thé objection of the appellant that 
the final’. déeree ‘should not have been 
made: until the appeal had bsen dis- 
posed of, the appeal against the prelimi- 
nary decre? wás competent. Chàmier, O. d., 
distinguished the degisions in Khirvdamoyi 
'Dasi v, dhar , Chandra Ghose (4) and 
Sadhu Charan Datta. v. Hara Nath Datta 
€13) on the ground. that in these latter 
(11) 9? Ind. Gas. 919;-A. L-R. 1928 Bom; 43;.27 
Bom, Li R, 1499. 7^ "^ 
(12) 35 Ind.-Cas.-873; 200, W.N, 1174; 1 PL, 
- 408; LP. L. W183 (I. B.) : 


mi 


P (13) 2T 18d; Uab; 125; 20 C, W, NGO, 
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‘cases the final decree had been passed, 


before an appeal against the preliminary 
decree was filed.  . A 


Ihave been referréd to no authoriiy in `. 


which the Court has permitted an appeal 


againstthe preliminary decree filed after the. ` 
final decree has been passed. Follówing what . 


appears to me to be the trend of judicial 


opinion, Lam of opinion that the present ' 


appeal, having been presented after both 
the preliminary and final decrees were 


made, against the. preliminary decree only, | | 


is not competent, and I would accordingly, 
accepting the . respondent's objection, dis- 


miss this appeal with costs. 


Zafar Ali, J.—I agree.. 
RL, ss 
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LAHORE HIGH COURT, 
&EGoND O1vin APPEAL No. 957 os 1927, | 
November 10, 1927, 

Present :—Mr. Justice. Tek Ohand. 
. HANSA AND OTHZRS—PLAINTIFF&- ` 
—APPELLANTS 
versus —~ 


RAM LOK AND orTaERS—DEFENDANTS— ' 


RESPONDENTS; 


Adverse posséssion—Trespass over land in possession |, 


of mortgagee—Possession, whether. adverse to mortgagor 
—Practicco—Revenue records—Trespasser,-entries da 
to, in Revenue papers—‘Cultivation’ ‘and ‘kaifiat’ 
columns to be read together, l 


- Although as a general rule adverse possession against 


a -mortgagee is ineffectual against the mortgagor, 
especially when it began at atime when the morta 
gagee was in possession, yet, when a trespasser takes 
possession of'the mortgaged property and asserts & 
title which is hostile not only to the mortgagee but 


which also assails the title ofthe mortgagor, and the ' 


mortgagor allows 12 years to elapse, the title of the 


trespasser will become indeféasible not only against . 


i PUE rd but also against the’ mortgagor. [p 
13, col. 2, - ~ 

Khanu Mal v. Khan Muhammad (1) and. Tarabat 
Ramrao Patankar v. Dattaram Govindbhai Guzar (2); 


. distinguished. ' ae: 
- Marquis of Cholmondeley v. Lord Clinton (3), Lalla. : 


Appeal dismissed. ` 


“ae 


- aa 
* 


Kanhoo Lal v. Manki .Bibi (4) and -Hubdar Khan: v, . 


Gajadhar Chaube (5), referred to.. . . 
. Persons who take possession, without any title atë 


shown in Revenue papers in the ‘cultivation’ column ' 
as hon-occupancy tenants as long as changes. in thw. 


proprietary .Golumns: - are- not made : by- mutation. : 


Entries in the ‘cultivation’ column, therefore, are . 


always to be read along with those in the 'kaifiai! 
column.. [p. 614,-col, L] T 


. Second appeal: from the decree of the 


District Judge, Hoshiarpur, dated the lst. 


February, 1027, reversing that of the Sub. 


ordinate Judge, Third Class, Hoshiarpur, 
dated the Ist July, 1926. p 
Mr. Faqir Chand, for the Appellants.’ "| 
Mr. Gullu Ram, for the Respondents, 
JUDGMENT.—The land in dispute 
covers an area of 12 marlas which was in 


the Settlement of 1884-85 a part of khasra ` 


No. 824, the total area of which was then, 
5 kanals 5 marlas and, which was shown 
as barani agricultural land. By mutation’ 
dated the 7th of August, 1884, Bhola? ete., 
Brahmins, owners of this: khasra No. 824 
mortgaged it along with land ‘in several 
other khasra numbers to Dhanna Saini, 
The mortgage wasa possessory one andit 
ig admitted that the mortgagees actually 
got possession of the entire mortgaged 
property including the 12 marlas now in 
dispute. In 1891, one Nandu Sadh, caste 
Chamar, got possession of this plot of 12 
marlas and builta dharamsala on it, In 
the jamabandi of that year, in the ‘cultiva- 
tion’ column the land was shown in pos- 
session of Nandu, non-occupancy tenant 
and in the kaifiat column it was stated 


that no rent was charged as the land was. 


dharamarth. This -entry continued till 


1907-08. In’ 1911-12, at the time of the. 


new Settlement, the plot of 12 marlas was 
included in the abadi deh and described. 
asa part of khasra No. llz4+, which was 
the abadi of Chamars and was shown as 
being in their possession. | 
. Iu 1905 the descendants of the original 


mortgagors sued the descendants of the 


original mortgagees for possession of the 
entire mortgaged property including these 
12 marlas and obtáined a decree. But as 
this particular part was in possession of 
‘the successors-in-interest of Nandu Chamar, 
who had not been impleaded in that litiga- 
` tion, they refused to surrender possession 
of the lan? to the mortgagors. The present 
. Suit was accordingly instituted on the 21st 
of May, 1925; by the mortgagors against 
Ram Lok, ete., who had been im possession 


of this land since the deathoftheir guru, 


Nandu. - The suit was decreed by the trial 
Court, but on appeal by the defendants 
has been dismissed by the learned District 
Judge. M > : 
The sole question argued before me is 


whether the possession of the Chamars has 


been adverse not only against the mort- 
gagees but aleo against the mortgagors. 
Mr. Fakir Chand for the. appellants has 


contended that as the mortgage was with. 
possession.and the mortgagees had actually 
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entered into possession of the properly- in 
1884, the act of the Chamars in taking pos- 


Session of the land in 1891 might be adverse 


against the mortgagees, but can under no 
circumstances be adverse against the morte 
gagors. In support of his contention the 
learned Counsel has relied on Khanu Mal 


Vv, Khan Muhammad (1) and Tarabai Ramrao 


Patankar v,.Dattaram Govindbhai Gujar 
(2). The fasta of those cases, however, are. 
wholly distinguishable from those of the 
present case. It is, no doubt, true that as 
a. general rule adverse possession against a 
mortgageeis ineffectual against.the mort- 
Bagor, especially when it began ata time 


"when the mortgagee was in possession, but. 


when a trespasser takos possession of the: 
mortgaged property and asserts a title, 
which is hostile not only.to the mortgagee. 
but wkich also assails the title of the. 
mortgagor, and the mortgagor allows 12 
years. to elapse, the title of the trespasser. 
will become ‘Indefeasible not only against 


the mortgagee but also against the mort- 


gagor. I cannot assent to the contention. , 
put forward by Mr. Faqir Chand that in a 
possessory mortgage so long as the morte 
gagor is , entitled only to the equity of 


.Tedemption there can be no invasion of 


his interest and in such a case it is not. 
legally possible fora stranger’ to acquire 
an adverse title against him. | The gues-. 


-tion was considered at great length as. 


long ago as 1820.in the great case of the : 
Marquis of Cholmondeley v. Lord Clinton’ 
(3).wbere Sir Thomas Plumer, M. R. held 
that “an equity of redeinption, incommon ` 
with other: equitable estates in land, is’ 
capable of being extinguished by the. 
operation of the Statuts of Limitation." On 
appeal this view was affirmed in the Honse 
of Lords where Lord Eldon, L. O., enunci- 
ated the principle that ' adverse posses- 
sion of an equity of redemption for 20 
years was a bar to another person claiming 
the same equity of redemption." Reference. 
may also-be made to the case of Lalla”. 
Kanhoo Lal v. Manki Bibi (4), Hubdar 
Khan v. Gajadhar Chaube (8) and the te- 
marks of Macleod, C. J. at page 546* of 
the recent case'of Tarabai Ramrao Patankar . 
(1) 6 P.-R. 1898. 


(2) 87 Ind. Cas. 765: 49 B. 539; 27 Bom. L R. 441; 
A. I. R. 1925 Bom 4625. 


(3) (1820)22 R. R. 84; 2 Jac. & Walk. 1; 37 E. R, 


(b 6 O. W. N. 601. ` Lond 
9) 25 Ind. Cas. 600; 17 O. C. 204. 


"Page of 49 B.—[Ed.] | 
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v. Dattaram Govindbhai Gujar (2) which 
was cited by Mr. Faqir. Chand himself. 


- In this care, as has already been pointed 


out, Nandu Chamar took possession of the 
land in 1891. changsd its character from 
Agricultural land to religions and construct- 


eda dharamsala on it. From the report ' 
"of the local Commissioner it appears that 


this dharamsala and the appurtenant land 
was descended from him to his chelas, Ram 
Lok, etc., defendants. Now, Nandu, by 
constructing thé . dharamsala not only 
denied the title of the mortgagee but 
also that of the mortgagor and asserted a 
hostile title to both. In addition to this 
in 1911-12 the name of the mortgagor was 
removed from the Revenue papers and this 
plot was included in khasra No. 1124 


` described as Abadi Chamavan and in the 


possession of the latter as owners. These 
facts leave'/no doubt that the title openly 


set up by the respondents in 1891, was. 


hostile both to the mortgagcrs and the 
mortgagees and by lapse of time the rights 
of the mortgagors in the equity of redemp- 
iion have become extinct. 
_ Mr. Faqir Chand has relied upon the 
entry in the jamabandi of 1891-92 where 
Nandu is entered in the “ cultivation” 
column as a non-occupancy tenant, But it 
is well-known that persons who take posses- 
sion without any title are shown ir the 
“cultivation” column as non-occupancy 
tenants as long changes in ths proprietary 
column are not made by mutation. Entries 


in the “cultivation column are always. 
> to be read along with those in the kaijiat 


column andreadiag the two together no 
doubt is left that Nandu did not hold the 
land under the mortgagees in 1891 or sub- 
sequent years. 

This being my view of the facts of this 
case and the law applicable thereto, I am 


of opinion that the learned District Judge 


came to a correct conclusion in dismissing 
the plaintiffs’ suit. The appeal fails and 
is accordingly dismissed with costs. 
R. L. i Appeal dismissed. 
A. N, A. 


PALA BINGH. 9, BMPEROR, . 


|  Y01.0.1998 


LAHORE HIGH COURT. : 
CRIMINAL ÁPPEAL No. 108 or 1927. m 
x November 30, 1927. 

. Present :—Mn. Justice Bhide. 
PALA SINGH AND ANOTHER— ÀÁCCUSED—— 

APPELLANTS 
versus `- ` 

EMPEROR—RrRePONnENT. S 

Confession— Retracted-confession as basis for- con- ' 
viction of maker and co-accused. ME 

Even thongh it is not illegal to basé a conviction 
on the retracted confession of an accused person, in 
the absence of corroboration in material particulars, 
it is not safeto convict on a confession, unless from 
the peculiar circumstances in which it was made and 
judgingfr:m the reasons alleged or apparent of the 
retraction, there remains a high degree of certainty 
that the confession, notwithstanding its having been: 
resiled from, is genuine. [p. 616, col. 1 

Jawan v. Emperor (1), followed. 

A retracted confession of a co-accused, even if 

R isnot a safe basis for conviction. [p. 615, 
col. : 
Oriminal appeal from an order of the 
Magistrate, Firat Class, exercising enhanced: 
powers under s. 30, Criminal Procedure Code, 
Lahore, dated the luth December, 1926. 

Mr. Pindi Das, for the Appellants. ` 

Mr. Khurshea Zaman, for the Government. 
Advocate, for the Respondent, ! 

JUDGMENT —These six appeals (Nos, 
108, 109, 255, 256. 286 and 287 of 1927) are 
connected and will be disposed of together, . 
` Bixpersors,viz, GagiSantaSingh, Ohanan . 
Singh, Pala Singh, Bachan Singh and: 
Mohan Singh, were prosecuted : for -two - 
dacoities committed by.them on the even- 
ing of the 7th.Octoher, 1925. The trials.. 
were held separately, but the facts being. 
connected, the learned Magistra'e has dis- 
posed of the. cases in one judgment. In 
each ease, all the accused except Mohan 
Singh were convicted under s. 395/397 of 
the Indian Penal Code and sentenced to ~ 
rigorous imprisonment for seven years, the . 
sentences to run concurrently. From this 
decision Santa Singh, Bachan Singh, Pala . 
Singh, and Gagi have appealed in each case, 
Bachan Singh and Pala Singh having filed 
a joint appeal.there are thus six appeals 
before mefor disposal. B 

The facts are briefly as follows:— 

(1) On the evening of the 7th October, : 
1925, Harnam Singhof Daftuh was return- 
ing from -"Kahna" Mandi accompanied by | 
Kundan Singh and Favja Singh, when on : 
ihe way near Purana Kahna he was set . 
upon by five or six dacoits. He was be- . 
laboured with lathis and was robbed of hig . 
gun and.a belt of cartridges: / Harnam : 


. Singh went on to the village and lodged..a..: 
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report atthe Thana, Harnam Singh’sskull 
was injured and the injury appearing 
Serious he wassent to the Mayo Hospital 
for treatment, He eventually died from the 
effects of the injury after some four months 
but before the culprits could' be traced. 
This wil be referred to hereafter as the 
'gun' case. 

(2) On the sameevening'one Bhag Singh 
of LadhokeBhullar was returning to his 
village on his mare from the same Mandi. 
He was followed at & short distance by two 
men Sadar Din and Khuda Bakhsh. Whén 
Bhag Singh came near the road to the 
village Sajjada, he was attacked by four 


men, He was dragged down from the mare ' 


and belaboured with lathis. When he raised 
an alarm one of the robbers fired a gun 
and hence none came to his rescue. The 


robbers eventually decamped with the mare, ` 


saddleand a blanket. Bhag Singh went to the 
Thana to report the matter but the Munshiat 
the Thana wanted money and as Bhag Singh 
was not willing to bribe him he merely re- 
corded areport about the mare having gone 
astray. This will be referred to hereafter 
as the ‘mare’ case, 

No trace of the culprits in the above two 
cases was forthcoming till Gagi appellant 
who was arrested on the 5th January, 1926, 
in connection with certain dacoities gave 
information relating to them. Gagi men- 
tioned the present appellants and Mohan 
Singh as having been responsible for the 
two robberies committed on the 7th Octo- 
ber, 1925, The gun and the mare were 
found and after investigation six persons 
were prosecuted under s. 3995/3657 of the 
Indian Penal Code as stated already. 

The commission of the robberies as alleg- 
ed appears to have been established beyond 
any doubt. The report as regards the ‘gun’ 
case was recorded immediately after the 
occurrence and Harnam Siagh's story was 
supported by the injuries on his person. 
In the case of Bhag Singh no report as 
regards the robbery was taken down by the 
Police but there seem no good reasons to 
doubt the genuineness of thestory put for- 
ward by Bhag Singh. The report about 
the astraying of the mare seems rather sus- 
picious for reasons given by the learned 
Magistrate The identity ofthe mare has 
been established beyond any doubt. Ifthe 
mare had really gone astray, it does not 
appear why a false story as to dacoity should 
have been concocted either by Gagi or the 
Police, There was another case against 
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Gagi and the appellants and the Police had 
no motive for setting up a false case at all. 

The guilt of the appellants in these 
cases rests mainly on the evidence of 
certain eye-witnesses who are alleged to 
have seen them at the time of the commis- 
Bion of the offences and identified them 
after their arrest and in the case of Pala’ 


Singh also on a retracted ‘confession’, I 


shall first deal with the cages of Santa 
Singh, Bachan Singh and Gagi, who have 
not made any confession. _ 

Santa Singh.—In the'gun' case, Harnam 
Singh died before the culprits were traced 
as already mentioned. The only two per- 
sons who were on the spot and might have 
been expected to identify the-assailants 
were the companions of Harnam: Singh, 
Fauja Singh and Kundan Singh. Neither : 
of these witnesses was able to identify 
Santa Singh. Fauja Singh is said to have 
identified Santa Singh at an identification 
parade, but he has definitely stated in 
Oourt that he could notidentify him and 
hence the previous identification, if any, 
is of no assistance. The only other evi» 
dence to which Oounsel for the Orown drew 
my attention was the retracted confessions 
of Pala Singh and Chanan Singh co-accus- 
ed, I shall discuss the admissibility and 
value of these confessions presenily, but 
assuming that the confessions are genuine 
and admissible, it seems clear that the 
mere retracted confession of a co accused 
cannot be sufficient to sustain the con- 
victions of Santa Singh. Santa Singh's 
conviction in thé ‘gun’ case cannot, there- 
fore, be upheld. Jawan v. Emperor (1). 

In the ‘mare’ case, Bhag Singh (P. W. 
No. 7), identified Santa Singh as one of the 
dacoits who struck him with lathis, Bhag 
Singh had opportunity of seeing him at 
close quarters and has no motive for im- 
plicating him falsely. The name of Santa 
Singh was disclosed by Gagi and it has 
not been shown that Gagi or any other per- 
son had any motive for implicating Santa 
Singh. In fact he has offered no explana- 
tion of the evidence against him. 


( His Lordship then discussed the cases 
against Bachan Singh and Gagi and pro- 
ceeded :—] 4 

Pala Singh.—Lastly, I come to the 
case of Pala Singh. This appellant was 
not identified by any one in the‘ gùn ' case, 


(1) 25 Ind. Oas. 634; 30 P. R. 19)4 Cr.; 264 P, L. R. 
1914; 50 P, W. R. 1914; 15 Cr. Li J, 626. 
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Not only this; but Bhag Singh has definite- The papers on ajudieialrecord are placed: 
ly stated that he did not see Pala Singh. in chronological order and entered in the: 
amongst his assailants, In the ‘mare’ case index and lam, not at.all convinced that: 
also, there is no evidence as regards his these applications were antedated and . 
identification.. The learned Magistratehas. 'smuggled' at a later date. The accused: ' 
solely relied upon the retracted confession were not questioned till the 6th Octoter,' ^" 
of Pala Singh, and it is, therefore, neces- 1926, and had, therefore, no other oppor- - 


gary to examine if carefully, 
There is no doubt that it is not illegal to 


tunity of retracting the confessions. AT 
The circumstances of the retracted con- 


base a conviction even on the retracted con- fession are, therefore, by no means so ex-: `` 


fession of an accused person; but as point- 
ed out in Jawan v, Emperor (1) “ ex- 
perience and common sense show that, 
in the absence of corroboration in mate- 
rial particulars, it is not safe to convict- 
on a confession, unless, from the pecu- 
liar circumstances in which it was made 
and judging from the reasons, alleged ar 
apparent, of the retraction, there remains 
ahigh degree of certainty that the con- 
fession, notwithstanding its having been 
resiled from, is genuine," Now, looking at 
the facts of this case, I do not think, this 
is one of those exceptional cases, wherein a 
conviction may be justifiable even on a 
retracted confession. Pala Singh accused is 
aged only about twenty. Inthe story put 
forward by him, he has denied having 
taken any active partin the commission of 
the offence, Bhag Singh denies in the 
' mare ' case that he was amongst the per- 
sons who attacked him. He withdrew the 
confession not long after it was made. The 
learned Magistrate has held that the con- 
fession was not withdrawn at the earliest 
possible opportunity, but Iam not satisfied 
on this point. The confession was made on 
the 12th March, 1927, but (according to-the 
Magistrate) was not retracted in Court till 
the 6th October, 1926, when the statements 
of the accused were recorded. But the 
learned Magistrate concedes that from the 
trend of the prosecution witnesses it was 
apparent that the confessions were going to 
be withdrawn. There are actually two ap- 
plications dated the 3rd June, 1926, retract- 
ing the confession on the record, but ihe 
learned Magistrate considers that these 
were smuggled in some timeand his order 
“ shamil misl howe” thereon was obtained 
thereon somehow without his. knowledge. 
But when it is apparent from the cross- 
examination of the Magistrate who took 
down the confession on the 12th March 
1926, that the confessions were going to be 
withdrawn, I do not see why it should 
be considered improbable that.the ap- 
plications .were put in about that time, 


—- 


ceptionally free from suspicion as to justify - 


a conviction based upon that confession 
alone, 


For reasons given above I accept the ap- 


peals of Bachan Singh and Pala Singh and- 


‘acquit them in both the cases. I ‘accept: 


the appeal of Santa Singh in the ‘ gun: case 


(Oriminal Appeal No. 256 of 1927) and ac-: 


quit him, 


As regards the “mare” case, I have found. . 


that there issufficient evidence to justify 


the convictions of Santa Singh and Gagi, . 
but the convictions should have been under: 
8. 395 of the Indian Penal Code, as accord- 


ingto Bhag Singh's own statement, only: 
four persons attacked him. I accordingly, 
set aside the ordér of the learned Magis- 


trate and alter the convictions of Santa. 


Singh and Gagi in the 
to those under s8, 
Penal Code. I sentence Gagi, who appears 


.*mare' case. 


394 of the Indian ` 


to have played a prominent part, to seven ' 


years’ rigorous imprisonment including 


three months’ solitary confinement under s. ' 


394 of the Indian Penal Code. I sentence 


Santa Singh tofour - years! rigorous imprii- 


sonment including three months’ solitary 
confinement under the same section. 

In the ‘gun’ case, I alter Gagis con- 
viction to one under s. 414 of the Indien 
Penal Code and sentence him to rigorous 
imprisonment for three years including 
three months’ solitary confinement. The 
sentences of Gagi in the two cases, will run 
concurrently. 

R. L. 

A. N. A. 


Order accordingly. 
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LAHORE HIGH COURT. 
. BEcoND O1vint APPEAL No. 1502 or 1927. 
November 24, 1927. 
Present; —Mr. Justice Tek Chand. 
Firm TIRKHA RAM-CHUNI LAL 
THROUGH CHUNI LAL—PLAINTIFF— 
APPELLANT 
Versus 


HAIDAR—D BFENDANT— RESPONDENT. 
Interest —Unconscionable rate of interest-—No undue 


influence— Power of Court to interfere— Compound: 


interest at same rate as principal, whether penal. 


The mere fact that a rate of interest is harsh or. 


unconscionable is not a sufficient ground for not 
one the contract between the partics. 
co 

Aziz Khan v. Duni Chand (1) and. ‘Balla Mal v. 
Ahad Shah (2), followed. 

The rule oflaw is now firmly established that in 
the absence of proof of undue influence, a provision 
forcharging compound interest at the same rate as 


simple interest on the failure of the mortgagor to: 
pay the principal or interest on: the due date is : 


perfectly legal and cannot be relieved against on the 
mere ground of bardship. [p. 618, col. 1.] 
Mangat Rai v. Babu Singh (3), followed. 


fi Second appeal from the decree of the 
District- Judge, Karnal, dated the 9th 
March, 1927; modifying that of the Addi- 


tional. Subordinate Judge, Fourth Olass, ° 


Sonepat, dated the 30th. of March, 1926. 
Mr. Shamair Chand, for the Appellant. 
Mr. Parkash Chandra, for Mr. Mohammad 
Amin, forthe Respondent. 


JUDGMENT .—The plaintiff instituted 
the suit, out of which this second appeal 
has arisen for recovery of Rs. 720 alleged 


to be due to, him as principal, interest and. 


compound interest on foot of a mortgage- 
deed executed by the defendant-respondent 
in his favour. "The execution of the deed 
was admitted by the defendant, and the 
only material plea, put forward was that 
the rate of interest was penal. It was not: 
alleged, however, that any undue influence 


had been exercised by the mortgagee over. 


the mortgagor at the time ofthe execution 


of the mortgage-deed. A number of issues: 


were framed most of which referred to 
technical points as to the framing of the 
suit, the only material issue being No. 8 


“whether the rate of interest is penal and 


should be decreed ?" .. 

The learned Subordinate Judge found 
that the rate of interest was not penal, but 
he was of: opinion that the stipulation as to. 
compound interest was “harsh” and should 
"not be given effect to.” He, “therefore, 
allowed simple interesi and passed a decree 
for Rs. 200-6 only. 

On appeal by. the mortgagee the learned 
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_[p. 617, . 


617. 
District Judge held that the oem in- 


terest could not be allowed, as the considera- 
.:tion for the: mortgage consisted of prior 


dealings between the pàrties and, therefore, 


` the mortgagee was in ‘a position to domi- 


nate over the will of the. morígagor. ‘He, 


; accordingly, held that the term as to com- 


pound interest was unconscionable and 


‘could not be enforced. -He, however, held 


that the plaintiff-mortgagee was entitled to 
certain sum on account of rent and enhano-. 
ed the decretal amount to Rs. 319. 

The mortgagee has come up to this Court 
in second appeal and contends that undue 
influence had not been pleaded and that 
the mere fact that the consideration for the 
mortgage was the amount due on account 
of previous dealings between the parties, 
or that the rate of interest was excessive, 
is no ground i in law to disallow compound 
interest. . Mr. Parkash Chandra for the re- 


- gpóndent: concedes that undue influence 


was not pleaded inthe jawab dawa nor was 
it covered by the issues, In these circum- 


„stances the learned District Judge: should 


not have set up an entirely new case for . 
the defendant and made it the basis of 
his decision. The Subordinate Judge had 


' refused to allow compound interest on 


the simple ground that the rate was ‘harsh’ 
and the learned ‘District Judge thought 
the condition to be unconscionable. This, 
howéver, is not a sufficient ground for not 
enforcing the contract between the parties: 
see in this connection the well-known 
decisions of their Lordships of thé Privy. 
Council in Aziz Khan v. Duni Chand (1) 
and Balla Mal. v. Ahad Shah (2). < 


- Both the lower Oourts have held that. 
ihe condition as to compound interest was .. 
not penal.. Mr. Parkash Chandra for the 
respondent urges that this finding is not, 
correct and that the condition to, pay com-_ 
pound interest on default of payment of 
the principal or interest is in the nature 
ofa penalty and must be relieved against. 
This, however, is not à correct view of the 
law. The question was recently examined 
by a: Division. Bench of this Court in 
Mangat Rai v. Babu Singh (3) where it was 


(1) 48 Ind. Cas. 933; PA R, 1918; 23-0,. ^W. N. 
130; 165 P. W. R. 1918 (P. O 

(2) “48 Ind. Cas. 1; 124 P. R. 1918; 35 M. L. J. 614; 
16 A. L. J. 905; 23 O. W. N. 233; 95 M. L. T. 55: 180 
P. W. R. 1918; 29 C. L. J. 165; 1 U.P. L.R R. (P. 0) 25; 
9| Bom. L. R. 558 (P. O.). 

. (3), 103 Ind. Oas. 437; 28 P. L. R. 380; 9 Lah. L. J, 


301; A. 1. R, 1927 Lah. 445. 4 
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held that “thé rule oflaw is now firmly 
established that in the absence of proof 
of undue influence,.a provision for charg- 
‘ing compound interest at the same rate 
as simple interest, on the failure of the 
mortgagor to pay the principal or interest 
on the due date, is perfectly legal and 
cannot be relieved against on the mere 
ground of hardship.” 

I, therefore, hold that the lower Courts 
were not justified in not allowing com- 
pound interest according to the stipula- 
‘tion in the deed. In view of this finding 
the appellantis not entitled to the amount 
of rent allowed tohim by the District Judge. 

1. therefore, accept the appeal, set aside 
the judgment of the District Judge and pass 
& decreefor thesum claimed in favour of 
the plaintiff-appellant against the respond- 
ent with costs throughout. 

R. L. Appeal accepted, 

A, N. A. 


LAHORE HIGH COURT. 
SeGOnD Oivit, APPEAL No. 1352 or 1927, 
' December 5,1927. . 
'  Present:—Mr. Justice Zafar Ali. 
MAHTAB DIN—DEFENDANT— ÁPPELLANT 
` versus 
KASAR SINGH AND oTBERS—PLAINTIFFS 
| — RESPONDENTS. O 
Evidence Act (I of 1872), 8. ?4—' Public document’, 
meaning of. < ; 
A document cannot be said to be a publie docu- 
‘ment within the meaning of s.74 of the Evidence 
_Act unless it is shown to have been prepared by a 
ublie servant in the discharge of his official duty. 
Phe mere fact that it is kept in a public office does 
. not lead to the inference that it is a publie docu- 


ment. [p. 618, col. 2.] 
Nittyanund Roy v. Abdar Raheem (1), referred to. 


Second appeal from the decree of the 
District Judge, Gujranwala, dated the 
19th of February, 1927, reversing that of the 
Subordinate Judge, Fourth Class, Wazir- 
abad, District Gujranwala, dated the 15th 
of July, 1926. 

Mr.. Niaz Muhammad, for the Appellant. ` 

Dr. G. C. Narang, for the Respondents. 

JUDGMENT.—This second appeal 

arises out of a suit brought by certain in- 
habitants of Wazirabad with regard to a 
drinking well situated in that town, claim- 


" ing thatthe well was constructed by their 
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ancestors and .had been dedicated to” the’ 


- 


.duty. The 
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use of the publie, and that the defend- : 
ant had noright to sell it which he intend- 
éd to do. The trial Court, finding that the 
plaintiffs had failed ¢o establish their claim, 
dismissed the suit. On appeal thelea ned 
District Judge allowed the plaintiffs to 
produce additional evidence, documentary 
as well as oral, and maialy on the strength - 
of anentryin the register of houses that , 
was thus received in evidence, he came to 
the contrary conclusion and decreed the: 
plaintiffs’ suit. a 
On behalf of the defendant-appellant it 
is urged that there was no good ground — 
for admitting additional evidence and that ' 
the register in question was inadmiss». 
ible in evidence not being a publie dócu- 
ment or a documént prepared by a Govern- : 
ment Officer in the discharge of his official 
first objection is untenable. 
The learned District Judge had a discre- 
tion in the matter which he does not appéar 
to have exercised unjudicially. 


As regards the second, the said register 
of houses was prepared in' 1856 and.again : 


‘in 1865 and in both, the well in dispute. 


was shown as "shamilat shahr.” - Now the 
uestion is: . was the register a public 
ocument as defined ins. 74 of the Indian 
Evidence Act or was it an official book: 
falling within the purview of &. 35 of that 
Act? There is no evidence to show that the 
registers were prepared bya public servant 
in the discharge of his official duty. The 
registers arə kept in the record room of the 
Deputy Commissioner's Office at Gujran- 
wala, but the mere fact that they are kept 
in a public office does not lead to the in- 
ference that they are publicdocuments. In 
Nittyanund Roy v. Abdar - Raheem (1) a 
Division Bench of the Calcutta High Court 
held that certain measurement records pro- 
duced from the Collectorate were not public 
documente within the meaning ofs. 74 
where there was nothing toshow that they 
were the record of measurements made by 
any Government Officer. As already stated, 
there is nothing to show that these 
registers were prepared by any Government. 
Officer, or by any publie servant whose 
duty it was to prepare them. Nor is there 
anything to show thatthe entiias therein 
were made after due enquiry so that a 
presumption of correctness should attach 
to them, This being so, they are inadmis- 
sible in evidence. ` mA Ug 


^ (1) 7 0. 16; 3 Ind, Dec: (s,.).599, 


- 
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The learned District Judge ‘based .his 
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finding mainly on the ‘said entries. It 


cannot be divined what his finding would’ 
them from con- 


have been if had excluded 
sideration. . | 

I, therefore, accept the &ppeal, set aside 
the judgment and . decree of the 
Appellate Court and remand the case for 
re-decision of the appeal on the basis of the 


lower 


evidence on the record that is admissible, 


The costs to abide the event. ^ . 
AN. A 0C ^ Case remanded, 


LAHORE HIGH COURT. | 
‘SEconp Civin Appsst No. 1519 or 1927, . 
- .November 28, 1927. 
Present:—Mr. Justice Tek Chand. 
GHULAM MOHAMMAD- VzNpEg— 
DEFENDANT— APPELLANT `’ 
(7 versus E 
ABDUL MAJID—PraiNTIFF AND NABI © 
 BAKHSH-— VENDOR —DEFESNDANT— 
: RESPONDENT. 
Punjab Pre-emption Act (I of 1918), e. 15 (c). thirdly 
—' Owner of estate’, meaning of—Owner in shamilat, 
whether owner of estate. . 
lf a person has no land in the khewat but owns a 


MAD. ^ | 619. 
Sharer in the khata; while™the defendant. 
appellant (vendee) is -not. It is conceded 


by Mr, Nanak Cliand that the suit has been 
rightly decreed, so far as ‘this plot of^ land 


is concerned. The appeal fails gua this 


plot and is dismissed.’ 'As regards the 524 
kanals of land.in khata No. 3, the findings 
are that the:defendant-appellant (vendee) is 
& co sharer in the shamilat of the village in 
which the land sold is situate. but has no 
khewat land in that village, whereas the 
plaintiff-respondent (pre emptor) owns land 
both in the khewat as well as in theshamilat 
ofthis village. Mr. Niaz Muhammad, for 
the respondent, concedes that the reason 
for the vendee holding asharein the shami- 
lat of this village is wholly irrelevant for 
the determination of the respective rights 
ofthe pre-emptor and the.vendee and that 


` the real question is whether the land. owned 


by the vendee is assessed to land revenue. - 
He admits that if a person has no land in 


' the khewat but owns a share in the shami- 


share in the shamilat which is culturable and is ` 
assessed to land révenue, heis an 'owner of the ' 


estate’ within.the meaning 
the Punjab Pre-emption Act. 
Narain Singh v. Gopal Singh (1) and Jawala Singh 
v. Tara Singh. (2), followed. s ; 
Second appeal from tbe decree of the 
District Judge, Shahpur at Sargodha, dated 
the 7th of March, 1927, affirming that of the 


of s. 15 (c), thirdly, of 


lat whichis culturable and is assessed to land 
revenue, he would be an 'owner of the 
estáte' within the meaning of that expres- 
sion under s. 15 (c), thirdly, of. the Punjab 
Pre-emption Act, as interpreted in the rul- 
ings of the Chief Court and this Court: re: 
ported ‘as Narain Singh v. Gopal Singh (1) 
and Jawala Singh v. Tara Singh (2. But 
the materials on the record are insufficient . 
to decide this point. No enquiry has been 
made as to whether the appellant owns-a, 
share in the portion of the shamilat which 
is assessed to land revenue, and both Coun- 


“gel are agreed that the case must go back. - 


Subordinate Judge, Second-Class, Sargudha, - 


dated the lst of February, 1927. 
Mr. Nanak Chand, for the Appellants. 
Mr. Niaz Muhammad, for the Respond- 
ents. l 
JUDGMENT.—The facts of this. cas 
are set out in detail.in the-judgment of 
the learned District Judge and need not- be 


. ease ' 


recapitulated. : Briefly they are that the de- ' 
fendant-áppellant purchased 52 kanals, 7i: 
-marlas of land in two khatas, i.e, (a) 522: 


kanals in khata No. 3 and (b) 4th of 4 kanal 
of land in khata No.'18. The plaintiff sued 


to pre-empt the sale and.has been successful : 


in both Courts. The defendant-vendee has 
come up to this Court on. second appeal. 


As regards, the small plot of land, ith of. 


1 kamal in area in -khata No. 18, the finding 


ig that the -plaintifi-respondent-is: & co-. 


P. L. R. (bah) 122; 2 Lah. L. J. 56 


~ 


to enable the parties to place the 
evidence before the Court. '. > 
I, therefore, accept the appeal, set-aside - 
the judgments and decrees of. the lower 
Courts. so far as the land 521 ‘kanals in 
khata No. 3 is concerned, and send the case 


necessary 


-back to the trial Court for recording evi- 
. dence on the point above mentioned and 


decision in accordance with law. The. 


"Oourt-fee on appeal will be refunded and 


costs will be costs in the cause, _ em 
As already stated, the appeal with-regard 
to ith of z- kanal of land in khata No. 18. 
is dismissed. ; E. 
er Appeal accepted in part: 
B.L. bt Case remanded. ` 
(1) 20 Ind: Cas 2; 106P. R1913? 167P. W. R. 1913: 
959 P. L R. 1913, E i 
(2) 57 Ind. Oas. 159; 1 Lah 503 at pp. 506, 507; 2 U,. 
9. 
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. decree was passed as long ago as the 5th -of ^ 
July, 1920, and the present appeal is. from . 
the final decree. ^ AE | 

It appears that on the 28th of October, ° 


1916, three persons, namely, Ganga Ram,. 
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may be 9 


October 26, 1997. 
© Present :—Mr. Justice Broadway and 
di Mr, Justice Agha Haidar. ` 


BUDHA MAL—DEFENDANT— APPELLANT 
i VerSUuS . | 
. RALLIA RAM AND OTHERS—PLAINTIFFS— 

| . | (RESPONDENTS. . E 
"Suite Valuation Act (VII of 1887),:3,11—Unde~ 
yaluation—Objection not taken at early stage-~Absence 
of prejudice—W ant of jurisdiction, effect of—Trans- 
yer of case—Proceedings before transfer, validity of 
— Practice—Omássion to produce books at proper 
Btage—Remand for fresh evidence, legality of. 

The defect of jurisdiction on territorial or pecuniary 
ground will not render proceedings ina case void, 
if objection is not ‘taken at the earliest oppor- 
tunity and there has been no consequent failure -of 
justice. (p. 622, col. 1] .. 

“Sardar Khan y. Aisha Bibi (3), followed. 

Khudajiatul Kubra v. Amina, Khatun (4), referred 


to. 

Radha Kishen v. Kidar Nath (1) and Parbhakarbhat 
v. Vishwambhar Pandit (2), distinguished. 

A suitfor dissolution of partnership and rendition 
of accounts was valued at Rs. 1,100 and filed in the 
Court ofa Sub-Judge, Second Class. No objection 
was taken by the defendant to this figure with the 
result that the parties proceeded’ to trial and 
ultimately a preliminary decree was passed. No 
objection as to valuation or jurisdiction was taken 
in appeal from the preliminary decree which was 
dismissed. In the meantime the trial Court appoint- 
ed a Commissioner for examining the accounts 
who after examining the accounts submitted a 
report wherein he arrived at a sumfof Rs. 14,369-15-9 
which was to. be distributed as nett profits between 
the partners. The cage was then transferred to Court 
of competent jurisdiction which .passed the decree. 
On appeal it,was objected that the appointment of the 
Commissioner was without jurisdietion and consequent- 
ly the whole of the proceedings including-the Commis- 
sioner's report should have been discarded : 

Held, that inasmuch as no objection was taken to 
the defect of jurisdiction at an early stage and as it 
was not suggested that the disposal of the case on 
merits had’ been prejudicially affected by wrong 
valuation, the case was covered by s.11 ofthe Suits 
Valuation Act. [p. 621, col. 2.] 

A party who does not assist the Court by placing 
the relevant books which are admittedly in his 

ossession before the Court cannot in appeal ask 
for the indulgence of the Appellate Court so as to 
have a fresh opportunity of going into the accounts on 
remand.: [p. 623, cols. 1 &2.] _ 

First appeal from the decree of the Senior 
Subordinate Judge, Gurdaspur, dated the 
13th November, 1922. 

Lala Badri Das, R. B., and Mr. Kidar 
` Nath Chopra, for the Appellant: ; 

Lala Moti Sagar, 'R. B., and Mr. Mehr 


Chand Mahajan, for the Respondents. - -. 


_ JUDGMENT. 
` Agha Haidar, J.—This appeal arises 


out of a suit for dissolution of partnership. 


and rendition of accounts. ~ A. preliminary 


now represented by plaintiffs Nos, I arid’ 2, 
Fakir Ohand, plaintiff No. 3, and Budbą `` 
Mal, defendant, entered into a partner. 
ship for dealing in building materials, 
etc. The present suit with a valuation. . 
of Rs. 1,100 was. brought on the Ist of. 
August, 1919, by the plaintiffs, and, as - 
already stated, & preliminary decree was 


passed which declared the shares of the . 


parties to be one-thirdeach. It was further. 
decided that the partnership included a... 
certain liquor business as well. The suit 
seems to have been instituted originally in , 
the Court of the Senior Subordinate Judge, 
Gurdaspur. On the 2nd of August, 1919, 
the Senior Subordinate Judge made an 
order to the effect that “the plaint be made . 
over tothe Court of Maulvi -Barkat Ali, 
Subordinate Judge.” Ultimately the trial- 
of thecase was held by Mr. Ram Kanwar, 
SubordinateJ udge, Second Class, who passed 
the preliminary decree on the 5th of July, ` 
1920. An appeal was lodged by the: de- . 
fendant in: the Court of the District Judge’: 
against that decree. This appeal was dis-- 
missed. Inthe meantime on the 7th of» 
July, 1920, the learned Subordinate Judge, 
of the Second Olass, Mr. Ram Kanwar, made | 
an order appointing: Pandit Bishambar — 
Nath, Pleader, as a Commissioner for ex-: 
amining the accounts. On the 3rd of May, . 
1921, the Commissioner submitted bis 


‘report wherein he arrived ata sum of 


Rs. 14,369-15:9 which was to be distributed, | 
as nett profits between the three parties, © 

It appears that on receipt of this report, 
Mr. Ram Kanwar, Subordinate Judge, sub- 
mitted the case to the District Judge for 
transfer to the proper Court having juris- , 
diction, because he considered that he 
could not grant a decree for a sum which 


: was beyond his pecuniary. jurisdiction. -The 


case was accordingly transferred to the. 
Court of the Senior Subordinate Judge on . 
the 2nd of June, 1921. T db as 
Objections were filed against this report 
by the defendant Budha Mal on the 25th of `- 
August, 1921, in which, among other things, 
it was urged that the case was not triable by: 
the Court of the Second Class Subordinate | 
Judge and that-all: the proceedings taken 
in the Court of Lala Ram Kanwar were: 
null and void and that. the case should be: 
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tried de novo. On the 19th of October, 1921, 
this objection was again repeated under 
the heading of “ preliminary objections " 
where we find the plea ef jurisdiction taken 
ina more crystallised’ form. It runs as 
follows :— 

"l. The late Presiding Officer of the 
Court had nco jurisdiction to hear the case. 
For this reason this case has been made over 
to this Court. 

'* 2. All the previous proceedings should 
be taken de novo." 

The learned Senior Subordinate Judge 
overruled these objections by an order, 
dated the 30th of November, 1921, He ul- 
timately came to the conclusion that the 
total amount of profits of the partnership 
amounted to Rs. 15,619-12-9 which was 
distributable among the parties in certain 
ees sums according to their respective 
shares, E s 


The defendant has come up in appeal to 
this Court, and his learned Counsel has 
repeated with considerable earnestness the 
plea of jurisdiction, He also urged that 
the defendant was entitled to more interest 
on his outlay. He further pleaded that the 
total figure arrived at by the learned Subor- 
dinate Judge should be reduced by a.sum 
of Hs. 6,263-0-6 which, according to the 
defendant, represented the expenses which 
had been incurred in the partnership but 
which had not been taken into account by 
the Commissioner, 


As to the plea of jurisdiction, às already 
stated, the suit was valued at Rs, 1,100. No 
objection whatscever was taken by the de- 
fendant to this figure, with the result that 
the parties proceeded to trial and ultimate- 
ly a preliminary decree was passed. In 
appeal against the preliminary decree no 
such objection was taken. In the course of 
the argument it was faintly suggested by 
the learned Counsel for the appellant that, 
as a result of the Commissioner's report, 
the preliminary decree had also become a 
nullity. Ultimately, however, heseemsto have 
dropped the contention and concentrated 
his attack upon what took place in the Court 
of the Subordinate Judge, Second Class, 
immediately after the preliminary decree 
was passed. He pleaded that the appoint- 
ment of the Commissioner was without juris- 
diction and consequently the whole of the 
proceedings, including the Commissioner's 
report, should be discarded. He relied 
upon a fuling reported -as Radha 
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Kishen v. Kidar Nath (1). That case, how- 
ever, is quite different from the present case 
and does not support the contention of the 
appellant. In that case a suit was insti- 
tuted in the Court of the Munsif for dis- 
solution of partnership and accounts. The 
Munsif,in order to ascertain whether the 


Suit was within his pecuniary jurisdiction, 


issued a commission for the examination of 
account books. As a result of this com- 
mission the Munsif came to the conclusion 
that.he had no jurisdiction to try the suit. 
The Subordinate Judge, First Class, before 
whom the case ultimately came for disi. 
posal, refused to treat as evidence in the 
case the proceedings taken by the Munsif 
with the object of ascertaining whether the 
subject-matter of the suit was cognizable 
by him. On these facts the learned Chief 
Judge held that the findings of the Munsif 
could not be treated as a finding on the 
merits, He further held that the proceed- 
ings before the Munsif were coram non 
judice so far as the eventual decision of the 
liability of the parties was concerned and 
that under these circumstances the order of 
the Subordinate Judge was correct. It 
may be noted that this case purports to 
follow Prabhakarbhat v. Vishwambhar 
Pandit (2) & ruling which was delivered 
ata time when the Suits Valuation Act 
(VIL of 1887) had not been placed upon the 
Statute Book. Mr. Moti Sagar, on behalf of 
the respondents, relied upon s. 11 of the 
Suits Valuation Act and quoted the Full 
Bench decision reported as Sardar Khan v. 
Aisha Bibi (3), The provisions of s.11 of 
the Suits Valuation Act are clear and pro. 
vide a complete answer to the appellant's 
contention. As already stated, no objec- 
tion was taken ag regards pecuniary juris- 
diction as required by s.11 (a) of the Suits 
Valuation Act. And if the argument were 
open to the appellant that after the passing 
of the preliminary decree and the receipt 
of the Commissioner's report such objection 
was raised, the answer is supplied bys. 11 
(b) and (2) of the Suits Valuation Act, for it. 
has not been even suggested that the undere 
valuation has  prejudieially affected tha 
disposal of the suit on its merits. [ 
may quote here the following sentence 
from the Full Bench judgment reported ag 
Sardar Khan v. Aisha Bibi (3):— 

(1) 15 Ind, Cas.773; 96 P.R. 1912; 221 P, W, R; 


1912, 
(2) 8 B. 313; 4 Ind. Dec. (x. 7 583 (F, B.), 
| 88 Ind, Qas.72; 8 Lah, 105; A, I, R. 1928 Lak, 


ado L7. B). 


Rt The: Object of the Legislature: in both 
cases is the same, namely, that the’ defect 
of jurisdiction on terrritorial or pecuniary 
ground should not render proceedings in a 
case abortive if such objection was not 
taken atthe earliest opportunity and there 
has been no consequent failure of justice.” 


 Imay also refer to Khudajiatul Kubra, 


‘vy. Amina, Khatun (4) and the observations 
“ab page 125* of the report. The inanity of 
the objections raised by the defendant 
would further appear from the fact that.the 
Commissioner, Pandit Bishambar Nath, had 
been appointed bythe Court with the can- 
seit of parties and even in the objection 
(dated the 25th August, 1921) tothe Com- 
missioner's.report the: defendant himself 
asked for theretention.of the Commissioner 
Pandit Bishambar Nath. 

I aeeordingly overrule the plea of. juris- 
diction raised by the appellant. ~ 

. As regards the question of interest, it 
may be observed that in the - objections 
filed by the defendant on the :25th of 
August, 1921, no complaint is-made that 
the Commissioner. did not allow intereston 
his outlay to.the defendant, In. fact on 
the 24th of April, 1321, the defendant 
stated that interest should be charged on 
the amount-invested by. him from the date 
of the investment to the lst of April, 1919. 
In this report dated the 3rd of May, 1921, 
pages 53—58, at:page 56 of the printed paper 
book No. II, the Commissioner has allowed 
interest up ‘to the lst of April, 1919. .This 
gum comes to Rs. 1,962 “8, The Commission- 
er observes as follows: — 

“This interest has been - calculated with 
effect. from’ the date of investment of the 


money to the lst April, 1919. Lala Budha . 


Mal demands interest on the items other 
-than thoseofthe khata relating to liquor 
up to the: date when all the goods were 
delivered to him according to the state- 
ments of. the, parties. But, in my opinion, 
he is-not entitled .to any other* amount of 
interest because -there is«.profit:in each 
khata, and. he received the amount of money 
‘spent by him before the Ist April, 1919....... 
„I think Lala Budha Mal has been invest 
ing sums of money unnecessarily in thiskhata 
of his own accord and he has thus unjustly 
burdened the shop with interest.” 

Thus the Commissioner has allowed 
- interest to the defendant up to the date 


4) 80 Ind. Cas. 413; 22 A. UT 2 od 40 A; 250; A. I, 
388; L. 1.52.1 
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up to which he asked for it, but he- has very: 
properly .refused to allow  intefest for. 
having over financed the partnership busi- 
ness. The. learned, Judge. of the trial 
Court has aecepted the reasons given by. 
the Commissioner as regards the interest ' 
which has been allowed and. also as regards . 
the interest- which has been disallowed, 
and sufficient ground has not been shown 
to this Court to takea different view. 
Mr. Badri Das, the learned Oounsel for, 
the appellant, devoted the best part of his 
argument to the account given at pages 66 
and 67 of- the printed paper book No. IL. . 
The. total of these items comes to. Rs, 
6,263-9-6, and Mr. Badri Das's grievance is 
that if this amount had been shown among 
the items of expenditure the sum ultimately 
found due -from the defendant would have 
been reduced by thatsum. What he wanted: 


‘was, as he. frankly admitted, that the case 


should be remanded and the accounts 
overhauled once again, but he has not been 
able to show that these items, which aré 
detailed at pages 66 and 67 of the printed 
paper book No. Il, have not been included - 
in the Commissioner's account. It may be 
observed that at pages 122 and 123 ofthe . 
printed paper book No. I the Commissioner . 


has given an abstraet of the account and . ` 


& note by him is subjoined to the same. 
He says that comparison was made with 
the original with the help of the parties and 
mistakes corrected. - Then again, there is a 
long statement by Lala Budha Mal defend- 
ant before the Commissioner whichis printed 
at pages 41—43, of the.printed paper book 
No. Il. This.statement too, does not contain 
any reference to the omission of the items: 
mentioned at pages 66 and 67: of the printed 
paper book No. II. .I:aleo find from the 


-Commissionér’s report that the parties were 


present throughout the-.proceedings and 
that Lala Budha Mal, the defendant, had 
evéry opporiunity of correcting mistakes, 


if any, in the Commissioner'sreport. As has" 


already been observed, in his objections 
dated the 25th of August, 1921, Lala Budha - 
Mal in para. 9 does not object to the 
retention of Pandit Bishambar Nath as 
a Oommissioner. In fact he asked the 
Court that the said Commissioner may be 


retained, though he prayed that a new  . 


Munim may be appointed. ‘Mr. Badri Das was . 
repeatedly asked to show to-the Court from - 
the voluminous accounts which have been 
printed in the case and also from other 


. | aggount books which,-we are informed, wer. 


i 
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on the record that there has been 8 Serious 
mistake involving. a shortage 'of Rs. 6,000 


odd in the account of expenditure, but. 


beyond his assertion that this sum has not 
‘been included in. the accounts of the 
Commissioner the learned Counsel did not 
go.any further: I may also. observe’ that 
Chanan Mal, on whose evidence reliance has 
been placed tosupport the argument thatthe 


Commissioner’s accounts were wrong, cuts” 


& very sorry figure in the course of his 
cross examination. 
ofthe.various items which go to make up 
the total of Rs, 6,263-9-6, in cross-examination 
this witness states as follows:— 

"There is no invoice of any of the above 
items. I cannotsay whether the said items are 
entered in the -roznamcha, kachi rokar and 
` khata of the liquor account or not. Some 


items are not shown in these bahis, while | 


they are shown in the account filed by the 


Local Commissionerin the Court................ 


I cannot also say how much money has 
been paid to the distillery under these 
bahis and how much money is credited to 
it. The whole accountis given in the report 
of Pandit Bishambar Nath, Local Commis- 
BIODOP iiic. ey GEN SIN NANA Ki T 
I cannot say without checking the account 
that such and such item of the distillery 
Khdtais included in any other item of the 
5harab khata or not. I have not come across 
any of the above items, during the short 
Bpace of time I have been ableto check the 
account, " 


All. this is not very illuminating and is 


not .calculated. to inspire confidence in the 
‘account given by him in his examination- 
. in-chief. The plaintifís repeatedly: called 
upon the defendant Lala Budha Mal to 
produce his aecount books and the Court 


also made an order for the production of. 


those account books, but for reasons best 
known to himself Lala Budha Mal failed 
to comply with the order of the Court.up to 
the last moment, vide, the application of the 
plaintiffs dated the 1st August, 1919, (page 
3 of the printed paper book No. ID, and the 
order of the Court dated. the 7th of August, 
1919, page 5 of the same paper book, and a 


subsequent order dated the 7th of January, . 


1920, page 17. Lala Budha Mal in his 
various statements admitted that the bahis 
were in his possession. A party who does 


not assist the Court by placing the relevant ' 


books which are admittedly in his possession 
before the Court, cannot in appeal ask for 


the indulgence of the Appellate Court so as. 


3 r : | í 2 i 
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to have a fresh opportunity -of going into 
the -accounts on remand. The learned 


After giving the details. 
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Subordinate. Judge has not relied absolutely 


‘upon the reportof the Commissioner but has 


‘tested ‘the accounts. of the Commissioner 
independently and has come to his own 


conclusions. "There isa slight mistake in 


his account whereby he has added two 
items, namely, Rs. 374.8 and Rs. 35 to the 
profits of the liquor busifess, As would - 
appear from a reference to page 123 of the 
printed paper book No.- I these items had 
already beén credited and by sume Oversight . 
the learned Subordinate -Judge has shown 
them again in the total of the profits of the 
liquor business, Mr, Moti Sagar frankly 


‘admitted the mistake which the Subordinate 


Judge had made.’ This mistake must be 
rectified.. .- RP 
The result.is that Rs: 374-8 plus Rs, 35- . 
Rs, 409.8 must be deducted from the total 
profits of the partnership’ business, i. e, 


- Rs. -15,619.12 9. The resultant sum, i. e 


4 


“Rs. 15,210 4-9 would be equally divisible 


between plaintiffs Nos. 1 and 2, who as the 
legal representatives of Ganga: Ram, the 
deceased partner, would be entitled toa 
one-third and plaintiff No. 4 and the defend- 
ant would. be entitled to one share each out 
of the remaining two-thirds, Thus the 


sshare of plaintiffs Nos. 1 and 2 would be 


Rs. 5,070-1-7, and plaintiff No. 3 and the 
defendant would be entitled. to the same 


‘amount each. But the share- due to the 


plaintifis would be augmented by. the 
addition of'a sum of Rs. 875-14-6 which 


‘they had advanced, thus making a total of 


‘Rs. 5,946 0-1. It will be payable to plaintifis 


"Nos.land 2. A sum of Rs. 100 will have 


to be dedueted from the share of plaintiff 
No, 3 so that his share would be reduced to 
‘Rs. 4,970-4-7 which he would be entitled to 
recover fromthe defendant. Thus the total 
‘amount due to the plaintiffs would come 
to Rs, 10,916-1-8. P | 


I would accordingly. allow the appeal to 


‘the extent stated above and, modifying 


the decree of the Court below, order that 
a decree may be prepared granting: the 
plaintiffs their. shares as noted above, 
These sums would be recoverable’ by 
plaintiffs Nos.l and 2 and plaintiff No, 3 
from the-defendant, As the defendant 
has succeeded to avery small extent only, 
I would order that.the parties should bear 


. their own costs of this appeal. The plaint- 


ifs, of-course, must make good the deficis 


024 
.eney in Court-fee before they can proceed 
-to execute the decree which they have ob- 
- tained. MM 

Broadway;dJ;—l agree in the order 
. proposed. l i 


RL Appeal allowed. 
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LAHORE HIGH COURT. . 
MISCELLANEOUS First APPEAL No, 1154 
oF 1927. 
^ November 20, 1927. 

Présent :—Mr. Justice Zafar Ali. 
SARDAR MUHAMMAD-—DzczEE-HOLDZR 
—DEFENDANT-—AÀPPELLANT 
| versus ; 
ZAFAR DIN—JUDGMENT-DEBTOR— 
DEFENDANT AND OTHERS—DEFENDANTS 
AND, ANOTRER—P LAINTIFF— RESPONDENTS. 
-` Partition decree—Izxecution of decree by defendant, 


:. legality of. i. l l 
- A decree for partition is a joint declaration ofthe 
rights of all the co-sharers interested in the proparty 
of which partition is sought and each co-sharer is 


' entitled to obtain possession of the share ‘allotted to 


. him under the decree by.applying for execution of 


the decree whether he isa plaintiff or defendant. 
Wasdeo v. Rupchand (1), followed. 
. Miscellaneous firstappeal from an order 
. of the Subordinate Judge, First Class, 
, Lahore, dated the 25th March, 1927. 
`  Mr..Kahan Chand, for the Appellant. 
JUDGMENT.—No body appears on 
, behalf of the respondents to oppose this 
‘miscellaneous appeal. The order of the 
‘Court below which is appealed against is 
' contrary to Wasdeo v. Rupchand (1) in 
‘which it was held that a deeree for parti- 
tion isa joint declaration of rights of all 
‘the co-sharers interested in the property 
of which partition is sought. Each co- 
sharer is.entitled to obtain possession of 
‘the share allotted to him under the decree 
whether he may bea plaintiff or a defencant. 
In the present case the appellant was a 
«defendant and a share had been allotted to 
‘him, Therefore, he could execute the par- 
tition decree. 
. J, therefore, set aside the order of the 
Court below and direct that.the appellant's 
application for execution be proceeded with 
‘according to law. a 
6 o 


2 A.N. A. 
19 93 P.R, 1905, 19.P,L. R, 1005; 31 P, W. R. 
1905, Sek, Gh 


Order set dsiile, 


~ 


De 


OHARAT SINGH T,-SUKHDEV-SINGH, :. 
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LAHORE HIGH COURT. 
Orvirn Revision No. 213 oF 1927, 

i November 15, 1927. 
Present:—Mr. Justice Zafar Ali: 


CHARAT SINGH AND OTHERS—PLAINTIFES . 


; — PETITIONERS. 
versus | | 
SUKHDEV SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. s 
Punjab Tenancy Act (XVI-of 1887), s. 77 (3) (d)— 
Suit by tenant to establish occupancy right—Juris- 
diction of Revenue Court. ` 
A suit by a tenant to establish :his right of 
occupancy - falls under el. (d) sub-s. (3).of s. 77, 
m Tenancy Act, and is cognizable by a Revenue 
ourt. f 2 
Petition for revision of the order of the 
District Judge, Ferozepur, dated the 7th 
December,, 1926, affirming that of the Sub-' 
Judge, Fourth Class, Ferozepur, dated the 
sth October, 1925, ` 
-Mr. J. N. Bhandari, for the Petitioners. 
Dr, Nand Lal, for the Respondents. 
JUDGMENT.—The plaintiffs-petition-. 
ers claimed ‘to be reveraionary heirs of 
Jiwan Singh and on his death they entered 
into possession of his occupancy holding,’ 
end an Assistant Collector. sanctioned 
mütation in their favour. This order 


"having been set aside: by the Collector on 


appeal, the petitioners instituted a suit for 
a declaration that they were the lawful ` 


heirs of Jiwan Singh'and were entitled to 


succeed to.his occupancy holding, Thé 
Courts below have concurred in holding 
that the suit is cognizable-by a, Revenue 
Court and not by a Oivil Court. This view 
appears to-be correct. The plaintiffs ac. 
cording to. their own ‘showing- are in 
possession as tenants and what they want 
to establish is that they are occupancy 
tenants. The suit, theréfore, falls under — 
el. (d) of sub-s. (3) of s. 77 of the Punjab 
Tenancy Act andthe petition of plaintiffs has. 
been rightly returned to be presented to @ 
Revenue Court. g^ qu. us 

I, therefore, dismiss this application in 
revision with costs.. . > 

G. A, Application dismissed, 


— 
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MADRAS HIGH COURT. 
FULL BENCH. 


RUE Civiu AerzAL No. 232 or 1923... 


^. ' KUMARAVELU 


September 16, 1227. 


"Présent:—Sir William Watkins Phillips, 


 Kr., Officiating Chief Justice, Mr. Justice 
"^  Ramesam and Mr. Justice.Beasley. . 
- SONAOHALAM PILLAI AND OTHER8— | 


` DzrsNDANTS Nos, 1,5 TO 7, 9.:10,:13 AND 14 


— APPELLANTS 

versus A" P 
UM OHETTIAR AND OTHERS 
—PLAINTiFF3 Nos, 1 To 6—REsPoNDENTS. 
Civil Procedure Code (Act Vof 1908), s. 11, Expl. VI, 


"0. T, r. 8—Representative'suit—Suit without leave, but ; 
-bona-fide contested on behalf of commuhity—-Decisión, ` 


whether res judicata in subsequent suit under O. I,r. 8. 
Order I, r. 8, of the Civil Procedure Code, does not 

control Explanation VI to s. Ll of the Code, so as to pre- 

vent a suit filed with leave under O. I, r. 8, by two or 


.more members of a community who claim a right 
.in common to them and the other members of the 


community, and seek to enforce it on behalf of 
themselves and the community, being res judicata 


"by reason'ofa decision given after bona fide contest 
jn a previous suit filed without leave under s. 30, 
"Qivil Procedure Code, 1877, by some ‘other members 


. ofthe community claiming the same right and Seek- 


EONAOHALAM PILLAT 0, RUMARAVBLU OHRTTIAR. 


| Advoeate- General .for 
that the present suitis barred by reason 


' 025 
round any of the prakarams. The Sub- 
ordinate Judge of Tuticorin has granted 
the plaintiffs the declaration and injunetion 
prayed: for. The defendants prefer this 
appeal. : EU 


The first point urged by the. learned 


the appellants is 


ofthe decree in O. S. No, 14 of 1877 on the 


to the, High Court .in A. S. No. 


file of the Subordinate Judge's: Court of 
Tuticorin which was confirmed on appen 
| 3 O 
878.. Before considering the appeal on 


. the meriis it is necessary to record a find- 


c 


ing oh the question of res judicata, for, if 
the suitis barred by reason of the decision 
in the previous suit, it would not:be neces- 
gary to try the appéal on the merits. The 
present suit is by the, Vaniyars of Tiru- 
chendur. :. They. have obtained. permission 
under O. I, r. 8, of. the. Civil Procedure 


' Code, to .sùe on behalf of all tbe Vaniya 


Vysia residents of Tiruchendur. The 
plaintiffs in O.S. No. 14 of 1877 were 


.four Vaniyars, two of whom father and 


ing to enforce it on behalf of the-community. [p. 637, . 


coll]. - un 
. [Oase-law considered.] 


Appeal agàinst a decree of the Court 
of the Subordinate Judge, Tuticorin, dated 
the 17th of March, 1923, in Original Suit 
No. 2 of 1920. pi. c 


The appealcame on for hearing before 


„end their Lordships made the following 


. the 


t 


ORDER OF REFERENCE 
| : TOA FULL BENCH... 
. The plaintiffs are Vaniyarsor oil-mongers 


of Tirachendur. They sue fora declaration . 


that they are entitled to worship in the 
Subrahmaniaswami templeat Tiruchendur 
by going into the inner Mayil Maha Manta 


pam, to:go-round all the prakarams in the 
‘temple, to place their Kavadies on the. 
koradu iu front ofthe Valliamman shrine, 


etc, and for.an injunction restraining 
3 defendants from interfering with the 
right of-worship. - 


"The defendants, who are the dharma- - 


 karthas, Stanikars of the temple and the 


three Vellala inhabitants of.Tiruchendur, 
deny the plaintiffs right to go into the 


. Mayil Maha Mantapam for the purpose of 


“Worship and their right to place Kavadies 


ón the koradu in front of the Valliamman 


' shrine and contend that they and their 
'"páste-men aré prohibited from going, be- 


‘yond: the lrewatha Mantapam or ‘going 


8 n 


J 


son were residents of Venkatramapuram 


and the othertwo were residents of That- 


tamadami. village, Thenkarai Taluk, Tin- 
nevelly District. The plaint as translated 
in the printed record before us is admit- 
tédly incorrect and it has been corrected. 
In prayer 1the words “and other 


ifs" and “to worship" and at the end of 
the paragraph the.words "and to establish 
the riglit of.the plaintiffs and others be- 
longing. to the. Vaniyar caste. Their 
allegation in the plaint was that they and 
allthe other Vaniyars had from time im- 
memorial been in the habit of worshipping 
the deity going as faras the wooden Áli 


. (Idttice) . placed between Ardhamantapam 


and Mahamantapamin the temple of Sri 
Subralimania Swami at. Tiruchendur and 
also tying. and taking Kavadies and plac- 
ing' them before .the. Valliamman .temple 
comprised . within the -compound of Sri 
Subrahmania Swami temple, and that on 
the 8th February, 1876, the 1st plaintiff was 
taki&g Kavadi and bowing’ in. worship 
within the temple of the said - Sri Sub: 
rahmania Swami along with the plaintifs 
Nos. 2 to.4, thatthe defendants Nos. 1 to 


7 had pushed the plaintiffs out-of ‘the said 


temple unjustly and.-forcibly and they 


. prayed that "the Court may be pleased to 


passa decteé establishing the right die 


‘fo the plaintifs to worship the deity golag 


aniyarg  * 


Kumaraswami Sastri and Devadoss, JJ., ` should be added between the words "plaint- 


I EE - 


^ 
- = P T - T "ra Co ~ 
4 A — e EN pa Nge a eT PA e. T 
eludet, Gag Th BA ra owe 
ew S et atte , t = 


X86. | Tas tomate PIEDA Y: ECMABATHtLO CHRITHR, : 


as ar a8 thé wooden lattice placéd between Singh (3) that thé Court "ought to: presume 


Ardhainahibêpam-. and: Mahamantüápàm in that the rule&-ahd forms of: pleading were :. 
the’ temple of -SrijSubráhmania- Swati complied with by the Court, No doubt in 


tb:tis’ ‘dnd take -Kavadies-ànd plàce the case .of:maridatory provisions-of the 
them before the Valliamman temple com-  proeessual: law;in the'absance of ; dny''evi- 

Within the .co! the dence to-thé contrary; the 
temple. of ‘god Subrabmania and to etab- presumé~that- all züles--Snd “legal.” forms: ` 
‘dish thé, tight of the --Vaniyars: and for a weéré'complied ‘with<aa the tribunal: ik pre-* 


ELET Sex ne Pte Fee Sat hoe LL S vr, -ocvg Key ek aa are eh Pee ee ee ata eye oer ont cias MEE. $3 
“permanent ;injunction. restraining » the  süieéd -nob to: deviate fromthe -rüles:and., ; 


defendants from . causing’ obstruction to- forms laid down. for its" guidance. But 
- them and. other Vaniyais and for “damages where, as in this. Case, the provisions of 
Zor, Rs. 5,000 for'loss of dignity and ental ë; -30 ofthe ‘Oode'df1877 are only enabling . 
pain ‘caused to the plàiniiffs." “The défend- | 


aw efor 


ta 


the spot marked, “O” inthe Plah had that "along with'the plaintiffs" to worship: iñ'the 


rdinate Jüdgé'of -Tuticorin ‘atter‘a careful 
‘Consideration ‘of. the 6vidence «dismissed -öf “1859 Corresponding ‘to 8: :30'Gf-theTgter 
RIGEN Eni They, appedisd’ tothe "Qódes: —-- S A L s 
igh -Courtin A: S. NO; 73 -of 1878. "Mr. ^ (2) The provisions of s,-30 were for "the 
Justice Tünés and Mr, Jistics Muttuswami first time- enacted.. in the :Qode::of.- 1877 
Ayyar dismissed tHo "appeal "with "th6-re- `. which ónme-ifto'forcà -on thé -Ist ‘October 
"mark that "ihe “reasons assigned "by the -1877 and |: - ; i 


Courts woüld- : 


"passed tlie"decree ` dismissing (3) It'was very-unlikely that'the-Pleàders^ — 


Wl Wage a gé pen ita fiM. Heat; €70,52. 2 w-— ELM t.j è O TI za g J : IH ` 
the /plaintiff8 Suit ‘are'sitisfactory tö Blow -of -Tutieorin^woüld--have;become familiar - 


-that -pl&intitls have nót'madeout the “Tight “with the ‘provisions ot'thé:new-Gode ‘before 
ie teed by “Whe daissa Jwa a, _ the Bib November, 1877; the-date on-wwhich’ 
dt^is* ürged^by "the “Téarned “Advotate- the splaint was filed. pr woe 
VAM. anaa eu. ee, WES Hie (4) Neither in ALhe:;plaint. “nor in the 
by the: plaintiffs to‘assert the right of ‘all written statement "Which is found -iint the 
- Vaniyars-and as ‘it “was litigated bora “fide, ‘printéd:tecords:of:AyS. No. -73:0f- I878 nor 
“Explanation. Vio s. -T1 of the Oivil'Pro- in the judgment is'-there-any ‘reference to 
cedure Code appliesto-the dáse “and. the the new provision :coriteined'in:s, -30.0fthe 
jui which is brought for tHe same ‘Code, ^. : 
“relief as that 'cldiméd'in that's | 


~ 
Ru r, 


-py Tes juditata. The-"Gontention-of Mr. ~ THe" -nert “question is ‘whetlier“O.8, © -- 


 -RamüchatidfaAyyar is'that thereis biting `; NO. 14 of 71877 was ‘brought im ‘order’ :to 
to show that O.S. No. 14-'of 1877 was; ostablishthetight of thé whole“¢ommiunity -- 


Eu ape. cm 


“by way: of “damiges“and, so Rog rye = ea PARA Er 7,5 PERE PERS iM 
. "decision in that case cannot bar tlie present , rated tbat- tlie pláiniffr-bélong to the third . 
. “Buit. Itie'ufgéd By'the ledmnéd“Aavécate Caste, Vaisyas. In “para: “2 the “aver- 
General: that permission néed nót De eyhresg Mett is “the plaintifs&and all theitéther 
General that permission néed not QEXPTCSS yy nee aaa ae BANG Bil | UNO other 
: Sina Kümdr Dib "v, ,, y tiyars have ‘trom time iminemorial‘been 
- Atul -Cliandra “Ghose ^(1). “He "also Wives i ee oe mo 
“Relying on Dhunput ^Singh^v, ‘Paresh Nai, 12) Pata. 8 they "(mieaüing' thé "défend- 
4) BE Tid,’ Cas, 70; 390, LT. elà A LR l9 “ants)-“have-also’ from’ that date to thisday 
A ha t ye 1 ddi Ve y- ska Al lU , 7 s 
i ; yz i e (2) 21 Q, 180; 10 Ind, Dec, (N. 8.) 192, 
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been- obstrupting-the entire community of 
Vaniyars,- including -the - plaintiffs. from 
crossing the: outside compound | and enter- 
ing in.’ In. para: 4* it is alleged: “on 
account of. the aforesaid ` act and obstruc- 
tion the. plaintiffs and other: Vaniyars’ have 
been lowered in, the estimation ‘of = -the 
. people of other ‘castes of an equal status. 
In prayer. 1 the relief i ig. asked: for ae 


I 
. 


Ripa gate 

. Issuà No. 1 is in a following 5 T — 

(L: Whether oil mongerscommoniy. known | 
as “Vaniyar” are admitied into the. plaint `: 
“temple to worship at.the spots A and B? 

An attempt was made by the -plaintiffs `: 
t? raise the larger issue whether the plaint- <. 
ifs., were, ; ValBya8 . ag they hoped by. prov- 
ing that ‘they were Vaisyas- they: Would - 
be- entitled to go to the Mahamantapam of -7 
| the temple for worship. The Subordinate 


d udge ‘honga ji ib was unnecessary , to` con- 
sider th 


ayam” 


phat. ‘the ‘claim: was T T “upon : 


 immemorial ugage" and “the. question: of.: 


casto. was not” one. capable of. easy decision | 
among: Hindus.” : The decree simply Bays 
-that the suit is “dismissed. From. the 
` pleadings, from the issue, from the way.in 
- which eyidence wag- adduced ` and the. 
“number, ofiwitnesses examined and the con- 


tentions of.the parties appearing. in. the ` 


. judgment, we haye no hesitation. in hold- 


ing- that- the ‘suit was brought: to assert . 


not merely , the. title. of. the plaintiffs but 
also. the . right of.the Vaniyars fo enter 
the Mahamantapam,, of the temple and thë - 
` relief asked for was. not one personal; ‘to the 
plaintiffs but one which-was common to them . 
-gs well as to all the Vaniyars. ` 
‘addition of-a claim -for. damages -does not 
- phange: the nature -or the. character of the . 
. Buit , which ‘was one. for ihe establishment .- 
-of the right of the-whole community of.which. . 
the plaintiffs were members. That the guit . 
“was litigated bona fide cannot bé: disputed, 

OX large: number. of- witnesses. were ex-. 
" amined; 
duċed and. every attempt was made to 
prove the case to the hilt. After they - 
were defeated in the: Subordinate Judge's 
Court; the -plàintiffa preferred an “appeal 


fo the High Court: Where alag ‘hey 4 Sustaine E 


4 
a» 


a a te ane 


The mere: 


-various documénts were ` pro-. 


. SONAORADAME PILLAY ý; OM RAvEHU bibitan; Kh | 


a 


edk “defeat.” Thera is no suggestion, ‘much 
less” proof, “that: O::S!-No: 14-0f..18777wa3s 
pot: conducted” bona, fide by the: : plaintiffs. 
The. :question: -is- whether: the’ decisiotr:in 
“that, suit- „bars the present: sulk: There 
arena number’ of- decisions on" the point 


and they re of: quite. reebnellable." Dd. 
"Shall. deal with: a Cases; 


4 1*7 8 


EN m ` 


3? v8, r uat away kane janan 


LEN 


b was. peor die 
-.asmueh . 88: the plaintif- Was. Doti A ° party 
to the : previous. suit, he was-not bound: by 
the: decision in that suit: "Sadasiyá-A yyar 

and Moore, JJ- held. that- -thé: plaintifs 


suit: was. barred by ihe decision" ‘in: the 


-preyious suit. Sadasiva. Ayyar, J;.afteran 
éxamination of: Several. casés ‘on the:point 
-came:to the conclusion that Explanation VI 
“to's. 11 made NO: reference:, toO: dyin. 8 

and). therefore, .QL r.8 .cannot. control - 
Explanation. VI. Heobserved.at page 31* : 

“The. addition of: an. individual ‘Claim: to a 
“right. “of | way: ‘cannot prevent: the; decision 
as to. the right © ‘claimed - ‘on. Jbehalf:of. jal] 
“the Agraharamdars (which i is.also’ ihe right © 
claimed. in. the ` present Bulb). from being 
Tes “judicata i in the. present guit; m Moore;J " 
observed at page-.32*;- ©The joint: “right 
“which: thé plaintiff claimed; is identical with 
‘the relief. sought for..in. ‘the. present suit, 
-and he was clearly litigating:- ona Ade i in 
the interesis-.0f all ‘the. “Agtaharamdargi ‘I 
am.unable fo. agree, with - the: Subordinate 
Judge that Explanation Vi tos. 11 of the 
"Qivil: Prócedute- Code must “be: treated. ELT. 
confined to“ cases: in. which’ ‘permission to 


gue in & representative character is obtained 
“wader: Orel, fr.58, of thé: Qivil: Procedure 


SU pani Ind. Cas. 116; à M Ly a 25 (918); E M. W 
E TENE | 
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Code,. applies not only to cases where 


„leave of Court has been granted under 


. l, r 8, but also to.cases where 
some cf. the persons claiming a private 


,.right in common with others litigate 


bona fide on behalf of themselves and such 
Others." Sir John Wallis, C. J., who felt 
considerably pressed by the argument that 


. 0B  BONAOHALAM PÍLIAI V, KMARAVBLU CMETTIÁR] 
Code." In Srooman Madabushi Gopala- 
charlu v. immani Subbamma (4) it was held ` 
..Bxplanation V to s. 11, Civil Procedure 
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under s. 30. In that case-a decree was 
obtained against a karnavan of a Malabar. 
tarwad. The suit was brought to set. aside 
the decree, The qüestion for decision was 
whether the plaintiff, a member of the 
Malabar tarwad, was bound by the -decree 
against the karnavan of the tarwad declar- 
ing that a certain-land was not the jenm of.. 
the tarwad but was held by the karnam 
‘on kanom. The Éarnavan was the defend- 
‘antin the previous suit. After referring 


- Explanation V was enacted at the same time 
‘as 8. 30 in the Code of 1877 and, therefore, 
the Explanation is applicable only to cases 
Where the consent of the Oourt to the in- 
.Btitution of the suit had been given under 
8, 30, observes at page 492*: “The Explana- 
„tion no doubt applies to such cases, but it 
^18 not 1n terms confined to them. It may be, 
“that if a suit to which s. 30 is applicable 
"Were brought without the consent of tle 
- Court, the plaintiff could not be considered 
vto be litigating bona fide on: behalf of the 
Other persons interested, that is, not only 
" honestly but with due care and attention, 
-or in other cases in which he failed to 
implead parties who-ought to have been 
joined, but itis in terms wide enough to 
include accidental slips where no real 
prejudice has been caused, and we should 
‘notin my opinion bejustified in refusing 
.to apply it-to such cases.” He considered 
, almost all the cases on the point and refer- 
red to the decision of Sir John Edge, C. J., 
in Ram Narain v. Bisheshar Prasad (5) as 
_to the care that should be taken in applying 
the Explanation only to cases which come 

; within its very wording. "These two .cases 
were followed by Sir William Ayling and 
Odgers, JJ., in Chevraya Goundan -v. 

: Athappa Goundan (6), wherein they held 
“the fact that the former suit was not insti- 
\tuted with the leave of the Court under 
-.O. I, r. 8, Civil Procedure Code, did not 
exclude the -applieation of Explanation VI 
- tos, 11. In-Veranakot Narayanan Namburi 
-Y Veranakot Narayanan Namburi (Ty it’ 
‘was held: by Kernan and. Forbes, JJ., that 
Explanation. V of.s. ll, Oivil Procedure 
: Cade, is not limited to the. case of a suit 


 "X(4y 55 Ind. Cas.084; 43 M.487; 38 M. L. J. 493; : 
=(1920) M W. N. 435; 97 M. Li T. 919. ^ ^.  — (9) the mortgagee of the share of defendant 
] ue 10 A.411; A.W. N. (1888) 149; 6Ind, Dec. (n's) No. lin paramba brouglit-a suit for pos- 
ce D IS Ind. Cas 338; 18 L. W.1TIy (1923) M. WN. eee crete: meme AO Wee LP 
bib; À-I. R, 1924 Mad. 88. . D 11 M.-191; 4 Ind. Dee: (N..8.) 133. . 
e “498 2 M: 328; 5 Ind. Jur; 243; 1. Ind, Dec. (N. 8.) T 14 M. 321; 1 M. L. J.529; § Ind. Dec. (N. &) 


-— 


to the position of the: karnavan: of the 
“Malabar tarwad-and its usages, the learned 
"Judges observed at page 332*; "''Explana- 
tion V is not limited in its language to a 
guit under s. “0, which authorises a suit 
Or defence by one or more parties on 
behalf of numerous other parties having 
the. same interesb- in a suit. In such 
suits the parties suing or defending must 
have permission of the Court to sue or 
defend, and must in:the plaint- or defence 
purport to sue or defend. expressly on be- 
half of himself and the others, and notice is 
required to be given to those interested who 
“are not parties to the suit." This observa- 
' tion of the learned Judges was relied upon 
by Sadasiva Ayyar, J., in Godimella Rang- 
amma v. Panchangam Narasimhacharyulu 
-(3). In Madhavan v. Keshavan (8) Kernan 
and Parker, JJ., observe: "There are. no 
grounds for supposing that the litigation 
of the Uralars with 5th defendant was not 
bona fide and, therefore, we think- that the. 
matter is res judicatá- under s. 13; cl. (5) of 
the Civil Procedure Code." In’ that case 
the Uraima right over a certain Devaswam 
was vested in certáin Illams, one Urala re- 
presenting each Illam. All the ` llama 
except that of plaintiff were represenied in 
the litigation with defendant No. 5 in 1881. 
The plaintiff in the later suit was not a. 
arty to the previous one. The learned 
Judges held that the plaintiff was bound by 
the decision in the previous suit inasmuch 
as the previous suit was in the nature of 
the assertion of the common right ‘of ‘all 
the Uralars. We may remark here that 
Explanation VI of the present Code was Ex- 
planation V, and O. I, v: 8, was s. 30,. of the 
previous Code: In Chandu v. Kunhamed 
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in-the previous suit whether the paramba 
was partible or not'and was decided against 
` the present defendant No. 2 who was de- 
fendant No..6 in the ‘previous suit. Sir 


Arthur Collins, C. J., and .Handley, J., held. 


that the “present defendant No. l.and the 
other co-sharers may: be said to claim under 
the plaintifisin that suit by Explanation V 
of s. 13 of the Code of Civil Procedure” and, 
therefore, the decision in the previous suit 
adverse: to the 2ad defendant's title was 
res judicata and conclusive against him in 
‘the present suit. ie 


It is argued by Mr. Ramachandra Ayyar. 


that these cases do.not touch the point as 
Godimella Rangamma v. Panchangam Nura- 
simhacharyulu (3) was a case of Agraharam- 
dara and the case in Srooman Madabushi 
Gopalacharlu v. Emmani Subbamma (4) was 
also a case of Agraharamdars and to such 
cases, the provisions of-s, 30 could not-be 


applied and, therefore, they are not author-. 


ities for the contention as to res judicata, 
His argument is that s. 30 is applicable only 
to cases where there are numerous partied 
‘who cannot all be conveniently brought be- 


fore the Court, but where parties are not too. 


numerous they should all be made parties 


to the action-as no. one is authorised to file 


‘a suit or defend one on behalf of another, 


and, therefore, the provisions of Explanation 


VI must. be confined to cases covered’ by 
O. I, r. 8, and also to cases where” persons 
are by law entitled to répresent a class or 
authorised by persons to represent them 
before the Court, Explanation VI of s. -1l 


of the present Code. is: "Where persons 


litigate bona file in- respect of a public right 
or of a private right claimed in common for 
themselves and others, all persons interest- 
ed in such right shall, for the purposes of 
this section, be deemed to claim under the 
persons so litigating.’ -This Explanation 


is areproduction of Explanation V ofthe 


Codes of 1877 and 1882 with the addition, 


ofthe words "of a. public .right." These 
words were added on.ascount of the enaxt- 


ment of the new: s. 91: of the present, Code.- 
: Where persons litigate bona fide in respect, 
of a private right- claimed in common for, 
themselves and others, i. e., where persons. 
bring a-suit or defend a right common to. 
themselves and others and the litigation is: 


not merely for the benefit of the persons on 


record but for.all the persons who are. 


interested in: that common right, all other 


persons interested in such right shall be- 


: deemed to elsi under the persona. s9. Jiti 


gating. If s. 30 is to govern this Explana- 
tion, the Legislature ‘would: not have used. ~ 
the words 5$"deemed to .claim under the’ 
persons 80 litigating," for when: permission: - 
is granted under s. 30'to a few. persons to 


‘sue or defend on behalf of the whole class, - 


every member of that class is a party to the 
proceeding. The use of the words ‘deemed : 
to claim," we think, gives a clue:to:the 
meaning of the section where per&ons.Büe;: 
for themselves as well as'on behalf of others; 
though they may not get the permission ‘of: 
r. 8, yet their litigation is for the benefit of. 


- 


‘the whole class and when that litigation is. : 


conducted bona fide, there is. no reason. 

why the decision in that suit should not’ - 
biad all the persons for whose benefit:it. 

was conducted.’ It has been held in a num-- 
ber of cases thatr. 8 is only an enabling ` 
provision. “Ib is open to the. defendants in 

a case to bring to’ the notice of the Court’ : 
that leave ought to. be: obtained: as wast: . 
done in ‘Vasudevan v. Sankaran-(10),- But - 
where the defendants do not object to-the -> 
suit ‘proceeding without the permissión ' 
under r. 8, the persons for whose benefit 


‘the litigation is conducted cannot in case! - 


of failure to succeed turn round’ and say: 
that they are not bound by it, for, if the: 
common right had been established, they. 
would ba.the first to claim the -benefit of 
that decision. | 
We shall now deal with the cases relied: 
on by Mr. Ramachandra Ayyar in support, 
of his contention. In BHlayachanidathil: 
Kombi Achen v: ^ Kenatumkorà. Lakshmi 
Amma (11) it was held that if it was! 
sought to make a decree in &'suit^ bind« 
ing on a Malabar tarwad, the’ procedure, . 
laid down in s; 30 of the Oode- of. Civil. 
Procedure, 187/,; should be followed: if the. : 
members are numerous.: lanes and- Mut." 
tusimi Ayyar, JJ., observe.-at page 206*: : 
“Tea tarwad does not strictly: fal] within 
the denomination of a corporation, s.°380;- in: 
cases in which the members of the tarwad: 
were numerous, would'at all events apply, 
which, while authorising one'of the;persons‘ 
interested to defend by léaye of the Oourt- 
on behalf of all, requires notice of the 
institution ofthe suit to be given to' all; 
and a decree in such. case,‘ it is presumed, 
would be a decree against the entire body :* . 
defending by such person." The question ' 


(10) 20 M. 129; 7 M. L- 2,102; 7 Tad.. Dec (8 s.) 
0. : HN a e bo VES a | 4 < 
i (11) 5 M, 201; 2 Ind. Dec. (N. 8.) 140. ^ ii 
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there! RT] E Whether <a decree. which: owas 
obtained against the. karnavan’ was binding 
úpony the. whole -tardad.- In Kunnathu- 
nillath Vasudevan Nambudri. v. Narayanan 
Nammbudri (12); the. canié- question: arose 
whether’: 'a i'deeree s obtained against.. ‘the 
 kafüavan.ot&- Nayar. tarwad or ot: a" Nái- 


 budri^l!amids-- binding on. the: family. 
Injes;-J.;:held. differing. from’ Varanaket 


Narayanan, Namburi: y.: Varanakot.: Nåra- 


Ra n urs -(7) that: "Every member oi 
lie:tarijad. ig*intetested: in the, joint-pró- 
- p6rty; andi ouglit.to-bé made a party or. have 
notice under,22:30; ‘go: that- he. may ‘have’ the 
option: ofceoming. in as- 8. party. in any suit; - 


the: object: “of which is to-'afféct "the pró- | 


petty. Kernan, JJ, who- agreed. with 
Innes; Ji, does. not observe that. Varandkot 
| Narayanan ‘Namburi - v. "Varanakot: Ngra- 
" ganaiNamburá (7). was: "wrongly: decided bùt. 
explains =the. decision "on the ‘facts... He 
observes: Seppe o: : I Be “Assent to 


LIP dr "IL 


jah peron reden teda and deprotected - pirties - 
tót the::Suiti -Ini “Muringa ... : Mangálath. 
Gopalan’Nayat-ve E jaka K. ovilagath: "Valia 
Pamburatti (13) :Sir:Oliarlés: Turner, CJ. 
and Kernan, J., observe that “A practice: 
has’ prevailed: sin”: “Malabar “whereby - the 
aynavan ‘hasi been. recognised. as‘ represént- 
ing:the tarwad'and entitled.to ‘gue or defend 
Buits-as such- répi 
- sesdciation. ofthe other thembers of. the 
tarwad;; :Wwio were -névertheleas "held. bound. 


byidecreés: ‘passed in such suits! unless they: 


showed: mala: ‘fidesin -théir. represeitative. 
This‘practice‘had its-origin in convenience, 
but now:that thé: Oode: of -Civil’Procédure, 
8; :30,-containg:a‘speciat provision to obviate: 
the:dueonvériiefice, ^ where.a nürniber- of 
persons in the:samie interest. have “ocasión. 
to &ggert or defend.-tlieir rights ‘by: Suit; it 
. May. be doubted hów-far. the “practicé would. 
be-now- upheld, -and: ‘it is fadvisable.’ that. 
. resort "shovld.-be. hadi: to the provisions of - 
B; 0, Oivil: Procedure Godé?* In T ttiachan 
v elappan (14) it was held. thatialthou gh.. 
the: property of a tarwaxd may ibe: attached- 
and: sold'in' execution: ofa: decree when the 
karnavan is. sued. as represenitative of the 
{(12)36 M121: 2 Ind ‘Dec. .(N.’ 3.)'569, ° ee 


(13) 7 M. 87; 2 Ind. Dec. (N. s.) 646. - 
(14), 8 M. 484; 3 Ind. Dec: (w. 8.) 331 (F. B... 
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tàriád, -mémbérs’ of thé. tarijäd who até 


not parties +6, the procéedings and have " 
not been represented - jn. thë mainer pres... 


cribed by the. Code o£. Civil Procedüre; ařë 


not. estopped from: Bhowing - that: the debt ET 


for which the decres was: passed" was. -ot 
binding :on the. iarwad;"... The. principle 
of this: decision i is explained. by: Matvis wami 


Ayyar; J.,-in. Sri Devi. -v. Kel radi. (194; | 


Ia:&nother cáse; Thongkoti; v. Munippé (16); 


the decision in-a‘suitin which some ryote . 


of the village claimed the right to-use’ water 


during the day-time which right was com- ` 


mon to.thermeelvés and-: ther - villagers was 


held. üottó-bar à- Büb&equent. sult: for Hie 
gáme;reliéf i in “desertion of thë: same. right - 
tō. thë- 
held. on the 


by pér&ons- who arë. not parties: 
previous- guit. Hütebins, Jy 
facts that iñ- the.’ previous. suit, the: claim. 
was not o&--behalt-ct thé others, but-it. was. 
for damages caused to himself individually; 
and the nun was nota , représe tative puit 


E i observes at page: b 490. “One 
party. having: à tight: in .cómmoón ^ . with 
others is not-at. liberty. or authorised to sue. 
in his own name to establish tha right of the 
others except, by. their ‘authority, -Explaña- 
-tion V must be read -with the. Provisions of. 
B: 30 and the principles io:be found in that 
géction." "Tn Sri. Davi-v. Kélu-Eradi. (15) 


uy 


it was held that thé junior embers ofthe © 


Pathirakat, Arikkare tàrwád.. were ‘entitled. 
to recover ‘property of which -the torwad 
was dispossessed in- execution of. a, deéreé 
against the Karnávàn dnd-a.eenior ‘Anand-: 


ravan on’ proof that the decree: was Dot: ° 


substantially: ‘Gorrect..-The learned Judges: 


explain ‘at? page - 83: the. ‘grounds: of. the - 


decision.of the Full. Bench in: Ittidcha 
Velappan (14). - They + ob&ervg:^- “It. wak 
‘held by. the: Full Bench that- thè intention: 
. to- ‘impléad ‘the. karnavan : as - representative- 


.0fthetarwad must appear: ‘fromthe 'pro- ` 


ceeüin gs. in «the “first : suit,-ánd that the. 
debt. "récognised by :the. decree must: ‘be: 
binding “on ‘the: entire «- tarwad,” -` They:- 
obsérved - at page 8zf: The decision. in 


LEE CPP" 


Varanakot Narayanan Namburi v. Varana-: ` 


kot Narayanan, -Namburi:(7)-is..& clear: 
. authority: for the-positión that, Explanation: 
V- of -s.-13- ‘of. the Code of Civil.-Pro-. 


+ 


cedure: is- not + límited-to- na cage: of ` a: 


5:10. 79:3 Tnd "Dee: (s. 8) 8087 "EN 
ud x 2 Ind: Dee e.) 339. Boro. Meo 
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guit-in which the provisions of s. 30 were different view from the view in Godimelld 
complied with, and we should follow itif Rangamma v. Panchangam 'Narasimha- 
subsequent. decisions did not throw doubt charyulu (3), Srooman Madabushi Gopola- 
upon it." The qaestion whether. karnavan charlu v. Emman: Subbamma (4), Chevraya 
could represent the tarwad in a properly Geundan v.  Athappa Goundan (6), 
Varanakot Narayanan Namburi v. Varana- 
| kot Narayana Namburt (7) and Madhavan 
Full Bench, in. Vasudevan v. Sankaran (10). v. Keshavan (8). 

-. iin Muhammad Amir-y. Sumitra Kuar 
in which the karndvan of a Nambudridilam (19) it. was held-by: Sir Henry Richards, Q, 
ora Marumakkatayam tarwad is, in his Js and Sir Pramadha Oharan Banerji, d, 
representative capacity, joined asa defend- that where a suit had been brought by 
ant and which he.honestly defends is two. parsons as- members of the public for 
binding on the other members of the a-declaration that certain property was 
family not -actually made parties.” Mr. wag property, and. it had been decided 
Ramachandra Ayyar relies upon. some of that the property in question was not-wagf, 
tihe observations .of the learned Judgesin ‘the decision operated as «res judicata in 
the cass, -but the.question turned upon-the bhe case of any other similar suit which 
principle of substantive law. whether. a might be.brought by -other members of 


a<representative .capacity. Shephard, J. 85 membars ot the-public and not in’ the 
action, private càpagity. ` In:Batju Lal Parbatia v. - 


`=. w 


supra 


.qaire:the aid of s. 30. to.be a representative, The..prinoiple of s...30 was given effect 


414. 
2*Psgesot20 M.—[Ed.] " ~~~ D EM MEE 





6. | 
(18) 23M. 28; TM. L. 3.3858 Ind. Deo. (N.8), 


632 BONACHALDAM PILLAT V. KUMARAVSLLO OSBTTIAR. - — 1071,0.1928 
bound by tlie decree, though some mem- fendants-who are obliged to` defend 
bers of the body.are not parties: named in several: actions in protecting their rights. 
the record." The learned Judges Bittles- It is unnecessary to pursue this Speculas _ 
ton, Ag. ©. J., and Ellis, J., after con- tion any further. ‘As, there is a serious . 
sidering the English practice held that conflict of authority on the point, we `. 
the privciple of representation should be think a reference ought to be made to the 
applied tothe.members ofa Hindu village Full Bench of the High Oourt for a cle&r . 
community. In Anandray Bhikajiphadke -decision on the point. We would, there- 

v. Shankar Dajicharya (22), West, J, fore, refer the following question to the 
observes at page 328*:.“The-case of Full Bench:— NN OE: 
Jenkins v. Robertson (23) is insiructivein Ie Explanation VI to s. 11 controlled by 


this respect and indicates that it -may be 
consistent with general- principles that 
certain judicial proceedings taken by, oz 
against, a select number as representing a 
large class may, if fairly and honestly con- 
ducted, bind or benefit the. whole class." 
Before s. 30 was enacted, the practice was 
in vogue, both in Bombay as well as in 
Madras, for persons to bring a representa: 
tive sult ta‘obtein relief in resbéct of a 
right common to themselves as welles others 
and the decision in such a suit was held to 


bind the pensons whom they represented 


provided the wight claimed was litigated 
bona fide. The terms of the Explanation VI 


of.the present Code which are the same-as: 


the terms ofthe Explanation V of the old 
Code except forthe addition ofthe words 
:'publie right” are so whde-as to include 
cases where the right common to the 
plaintiffs onrecord as well as others is 
litigated bona fide in: the interest.of the 
whole class. and there is no-warrant in any 
other provisions of the Oodeto limit it 
only to cases coming undér-s. 30 or to 
cases where persons, either by law or by 
act of parties, are entitled to represent 
the others whose names: do notappear as 
parties on th record, 


are allowed to sue on behalf of a large 
community, the: communky would -be 


bound by the decision'in the suit litigated: 
bona fide, though the ‘case: might: not. have 


been placed in all its aspects owing to 
the ignorance of the plaintiffs or their 
inability to secure evidence which - would 
really help them. Oa the othor hand, a 
right which is common to the membars 
of a numerous community should not be 


litigated for every infraction by a few 


persons coming forward each time as. 

plaintiffs and thereby harassing’ the de- 
(22) 7 B. 323; 7 Ind. Jur. 613; 4 Ind. Dec. N. 8.) 218, 
(33) (1867) 1 H. L. Sc. 117. à 
*Page ol B.—[Ed.] P CE 


. -— 


‘Sankara Ayyar, for Appellant.No. 2. ^. . 
Mr. T. Nallasivam Pillai, for Appellants’ 


It is urged that there. 
is danger in giving a literal interpreta- 
tion to Explanation VI, for; if a few persona - 


O. I, r. 8 of the Civil Procedure Code, so as © 


leave under O, I, r. 


“to render a subsequent suit filed” with | 
8, by two or more ` 


members ofthe community who claim & ` 
rightin common to them and the other : 
members-ofthe community and seek to 


enforce it on behalf of themselves and the - 


community, res judicata by reason of a 


decision given after bona fide contest ina ~ 


previous suit filed without leave under 
8. 3), - Civil Procedure Code, 1877, by 


some other members of the community ' 
-claiming the same right and seeking to 


enforce it on behalf of the community ? 





This appeal came on for hearing before” | 
Sir William Watkins Phillips, Kt., Officiating” 


> 


Chief Justice, Mr. Justice Ramesam and.’ 


Mr. Justice Beasley on the 7th and 8th 
of September, 1927, in pursuance of the 
said Order of Reference to a Full Bench. . . 

The Advocate-General and Mr. K. S. 


Nos. 2 to 6 and 8 to 10. E 
Messrs. T.-R. Ramachandra Ayyar, T. 
L, Venkatarama Ayyar and 
bandam Ghetti, for Respondents Nos. 1 to 6, 
The Oourt expressed the following 
- OPINION. 


- 
LE 


V. Sam- ` 


|. Ramesam, J.—The facts of the case’ 


are fully stated in the referring judgment" 


and need not be repeated here. The ques- 
tion referred to the Full Bench is stated 
as follows:—_ P AR 

"Is Explanation VIto s. 11, controlled by 
O.I,r. 8 of the Civil Procedure Code, so as 
to render a. subsequent suit filed with leave’ 
under O. I, r. 8, by two or more members 
ofthe community who claim a rigbt in 
common to them. and the other members: 
of the community-and seek. to ‘enforce it 
on behalf of themselves 


sion given after bona fide contest in a pre- 
vious suit filed without leave undér a; 30 


Civil Procedure Code 1877, by some other 


| „of them and .the com 
munity res judicata by reason-of a deci-. 


. 
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members of the community ‘claiming the : 
same right and.seeking to enforce it on be~. 
. half ofthe community?" . - . "E S 
.. As was pointed. out at, the time of the 
. argument by my -Lord the Chief Justice, 


the word "render " in. the second line seems  . 


to-bea~slip for * prevent"; the sentence 
will then run “go as to prevent a subse- 
quent. suit . . . . . . . . . . on 
behalf of - themselves and the community- 
being res judicata . ; "d = 

. The. idea is, if O. I, r. 8, doas not arnitrol ` 
Explanation VIto s, 11 and the Exp liustion. 
has its full effect unhampered by any other 
consideration, then there is res judicata ; 
ifO I,r 8, controls Explanation VI, that is, 
effeat is not to be given to Explanation VI 
on the ground that the procedure in'O, I, r. 
8, is not followed, then there is no res judi- 
cata, The question referred to us is, which. 
of these two alternatives is to be adopted ? 


It is true that Explanation, V tos. 13 in. 


the Code of 1877 corresponding to Expla- 
nation VI tos. 11 of the present Code was, 
introduced for the first time along ‘with’ 
other Explanations in the Code of 1877 and. 
8.:30.0f that Code corresponding to O. I, 
r. 8, of the present Code was also introduced 
for the first time in that Oode following 
the enactment of O.. XVI, r. 9, in 1873 in the 
Supreme Court Rules ‘of Practice in Eng- 
land. Prior to the Code of 1877, that is, in 
the Act. of 185J, there is nothing corres- 


1882 and the section relating to res judi- 
cata was avery general section without the: 
Explanations which appear.in the Codes of 
1877,.1882 and 1903. But this does not 
mean that the. principles of the law. of. res 


judicata. were changed . or underwent an : 


alterationin 1877. In theory the law was 
alwaysthe same. and the same principles. 
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 nience. 
ponding to s. 20 of the. Codes of 1877 and.. 


634. 


apply the practice of the’ Court of Chancery. . 
to all divisions of the High Court. The old. . 
yule in the Court of ‘COhaneery was very- 
simple. and perfectly’. well understood. | 
Under the old practice the Court required ` 
the presence of all parties interested in. 
the matter in suit, in order that a- final end 
might be made of the controversy. But 


‘when the parties were so numerous that you 


never could ‘come at justice,'. to. use an: 
expression in one of the older eases, if 


everybody interested was made a party, the . . 


rule.was not allowed to stand in the way. 


. [t was originally a rule of convenience : for 
the sake of‘ convenience it. was relaxed. 


Given a common interest and.& common 
grievance, a representative suit was in order: 
if the relief sought was in its nature bene- 
fieial to all whom the plaintiff . proposed to: . 
represent." M 
Again at page 10*, he observed, “ I doubt . 
whether it is accurate to say that in the 
case of representative suits we have advana- 
ed a:Jong.way since the days of Lord - 
Eldon. It is, of course, not. necessary 
now-a-days to goto a Courttof Law in order: ` 
to establish legalrighte. Butin all other - 
respects I think the rule-as to representa- 
tive suits remains verv much as it was a 
hundred years ago. From the timeit was 
first established it has been recognised ag’ 
a simple rule resting merely upon conve-: - 
It is impossible, I think. :to-read _ 
such judgments as these delivered by Lord. 
Eldon'in Adair.v New River Co (25). and 
in “Cockburn. v. Thompson (26) without. 
sseing that Lord Eldon took as broad and. 
liberal a view on this subject as anybody | 
could desire. , Ps — 
Earlier, at page 9*, Lord Macnaghten men- : 
tions the ease of Chaytor v, Trinity College 
(27) a3 one of the earlist applications of 


were.always ap plied.; ' only the expr ession `. the rule. The case in Sewers Commissioners ^ 
of that law in theform of a section in the. vy. Gellatly (28) is a good example (vide: 


Code ‚as required by Indian conditions..Daniel's Ohancery Practice, Vol. I, page 


underwent alterations as time went on. A: 
representative suit by some persons only on 
behalf of a large class. similarly. interested. 
was.allowed. both in.England and India, 
prior to 1877 and if such a suit was bona fide 
litigated, the judgment in it was held to 
bind persons not actually parties to the 
litigation. In Duke of Bedford v. Ellis (24) 
Lord. Macnaghten. observes as follows ;—* 
‘* There is no reason, whatever for so. res- 
triattug the rule, which was only meant. to. 
(24) t A. C..1;.70 D, J. Gh. 102; 83 L, T. 286; 17 


mper evt 
Vor 7 . 


.— *Pages of (1901) A. Q.—[Ed.] . - 


178). When, in the year 1866, it was “held 
by the Madras High Court that the: decree 


in a former suit defining the boundary, bet- . ` 


ween two villages was ‘binding on-the in- . 
habitants of one of the villages :in-:a ‘later 
suit though they were not parties: to! the. 
former suit on the gróund that: the. former- 
(25) (1805) 11 Ves. Jur. 429: 32 E. R. 1153. .,,;, 7. 
poH (1809) 16 Ves. Jun. 321; 33 E. R 1005;. 149 R. : 
(27) (1796) 3 Anstr 84l: 145 R,'R. 1056,29. — e ou 
gee) (1876) 3 Ch D. G10; 491, J. Ch 783; 24 W, R. 
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Built Wwás representative one-[Srikhanti Na- 
rHjanappa v -Indupuram : Ramalingam (l1 ] 
they were ^mérelg-following the well.éstab- 
lighted: Báglish practice, The: learnéd Judges: 
ob3srVei" ‘This principle of-‘representation 
jsacted upor in thë English ‘Oourts of Conr 
won Law." They refer to Riv Inhabitants: 
of! Hauglitor-(23) and procasd: “ The same: 
principle “is: rsetoguissd-*bfp the: Huglish: 
"Qourtsof-Rquity; wien :they altow'suits “to . 
bs maintained by afew expressly for ttem. 
sslvésand others with whom=they.. havea: 
com dnity-ofüntérest; as-by ‘some tinhabit: 


auts-of “a parisli-for «themselves and the. 
róst^ “Similar "in- Awandray Bhikaji- 


phiedicó" v; Shankar Daji:Charya (22), West 
Ja observed: ats page 328*^' Thescase sof 
Jenkins: y? Robertson (23) is instructive “in 
this rêsp6tt” and indicates that ib may "be 
. consistent with: general principles that;:cer- 
tin #judiciki: proceedings: taken bg. or 
against, a seleet;number -as ‘representing a: 
letgs classimay, it ‘fairly gud-honestly:con-- 
ducted,’ bind<-orsbenefit*the-whole lass?” 
- Tnithadest mentionsd:oase which -was -frami 
_, Sedtiand;-though it was theld that there:-was 
noes judicatd on the-rgraund that the tor: : 
mar litigation =términated in:ma-:a:commpro-: 
mise;alltthe:Scoteh Lords wwereiagreed:that- 
butfor ‘that fact thecfórmer decision ‘would ~ 
‘have barred the séecondsuit:assres judicata.. 
It appears:therefore;that sven priorto:l877 
(1873"in“Engtatid) if there wêsi :à: properly. 
cbnstituted:representative suit and <thestrial 
in it:pro&eedéd:on the footing of répresenta* 
tion, the judgment init mayybindun:a-later 
litigation “persons "who: were ^not-:aetnally; 
parties: torit. The cases: falling«.under 
Explanation VI.after 1877 may be:grouped. 
umder:theWdolowing-headB— > ^-^ 7 
il+- Where permission :has ‘been -expressly - 
granted by:-theOourt:under.:s. 30... This cis 


uiplamiwasecand it tis conceded’ by :both - 


partiés :that:the decision-in’ thé*earlier:suit 
willhibartthexlüter:guit'as resjudicata. ^ — 
‘ve. “Though wopermission was.saught «or: 
was:given:under:s, :30,still-some:--df:tlie-par- 
ties-sugrorrare'being sued:in :8:.repre&enta- 
tive-capacity. ‘Where a plaintifiisues*:in:-2 
representativeccapacity-he has;authority cto” 
&o:Tepresnt.other personswot :parties:toxtte: 
suit:under fhet:general* law: | Where: a‘-de- 
fendant is'béing- ‘sted “in ‘a ‘representative 
capacity hetas similarly “authority “under 
the general law to -represent other.persons ` 
fo0). (1853) 1 BL & Bl. 501; 22-1, J. M. C. 89; 17 Jur. 
- - 455.118. B. R.523;.93 R.. R..264.: | 


—SpageofT.B.—[Ed.] - ^ "^ Eu 
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not parties and he is/himself willing tocon» 

duet the litigation on behalf‘of such ::others;: 
Examples ofthe sseond ‘heading. easily 

occur: in “Hindu; Law: and- Malabar «Law, 


Where thé. manager of. a: Hindu: joint. 
family. sues--or:-is-being. sued.on - behalf» 


of the:. family, where the. karnavan- 
of a:tarwad ‘sues, or is -being--suad-on- 
béhalf of. thé .tarwad;. or where::a Hindu: 


father-sues-or-is being sued asmanager-of a, - 
‘sub-branch consisting of himself: and: ‘his. 


sons, the manager, karnavan -or-the «father, 


as the- case may -bè acting -iwa representa= ' 


tive capacity will: bigd. others -whom - they- 


wad- there isa -very large numberof déci-. 
sions of this (Court which-are quoted in the. 


referring judgment.: Tdo- not.:think : 167 ig: 


necessary to refer:to them. in*detail. "Théy. 


begin with Varanakot Narayanan Nambung ;: 


v:Varanakot Narayana. .Nambun 7): and. 


end with the decision of ths Pull -Bsnehin- 


Vasudevanw. Sankaran (10) àn--which' the: 


Matter ‘was: finally:-set -atcrest. 16 is«un-' 


mecessary to discuss thesercdses beoause Mir, : 
Rimachandra-Ayyar,;the learned Vakit for: 


As to. the-case:of:.2 Malabar. tan-.. 


the respondents, :concadedthe«.correstness- 


ofthe last Full :Bench>decision. -He.con-: 
cades that 8:30. is: not:confined -:to- cases: 


"here leave «is xexpressly: sought- for: and: 


obtained ‘but’ will cover «cases where under. 
the law-aiperson like:the: karnavan-of a ian: . 


- 


wad ‘had authority torepresent-othempersons: .- 


8. Wihereithe;trustees:ofaztemple-su&-ot- 
are. being ‘sued, for exemple; the- -case=in - 
Madhavan :v.-Késhavau:(8)j -where- the liti-- 
gation by’certdin: Uralérs..of a: ‘Devaswomi 
was held to bind ‘the-other‘Uralers, Bubar; 
Ramachandra: Ayyar-disting wishes this-cage- 


onthe ground that:in.such-casesitheiidolof" 


the:templeisthe:real'party in:bothisuiteand:s . 


_ thereiis:no-question-of one-party represent- - 
ing: another. . Though .he-is.aUlexto:distin- 


guislithe'caséiinMadhavan:v: :Keshavan.(8). 
in this:way ‘becanse. it: appeneü to-beascase- 
of trustees'of'a--Hindu: temple; ‘doubtewhe-: 
ther‘the-siid:ground of: distinction. will:be- 
ayailableia-cases:nfiprivate:trüst: 3In:a-ease. 
where:tBiere:are:a:nümber ofitrustees (notiof- 
atreligiousiinstitution but)acting-on-behalt : 
oftsome cestti:.: que-ttrust ‘under--some trust 
deed:and-only»some-ofithe:trustees are«sued, 

I-fancy-the decision-would.be-tlie -sande. abi 


in-Madhavysm: v.. Kesavan (8): : «Botlisthe" . 


cestuis que trustent and the other ‘trustees 
would be bound. by:a ‘litigation conducted 


b 


bona fide by some only of the trustees-and- - 


had 


10 1,0, 1928 


led .under a 


“what. is the result 
Mud e case? This is really 
the-point; to bg decided before us.: = Mr.- 


or not in all, cases.where there is no.authority : 
under the; general law; I agree with Mr. - 
Ramachandra AyyaT's. contentio n.to thia: 
extent, namely, -that; Where'a person acting: 


:D...8, representative ‘capacity. has: ^no. 
authority under ,the genéral: law, if his 


litigation. isto bea ‘Tepresentative one-so 


Court;. but this does. 
from the*Oourt should. be necessarily. in 
l a petition: filed: 

unders;30of'the Code of Civil Procedure. If 
8 representative’ 
proceed in that 'cHg- 


al..‘character and : the findings, the 
judgment and, “the. decree ‘are. also per- 
fectly. -general’.in their mature, .I:do not. 
see why such a -judgmént ‘should not bind. 


persons not parties to ‘the suit in‘spite’ of. 


the ` fact’. that no application . -was filed. 
‘under. s.30' and no Order passed .on it. 
The: object'of^ s.-30 in'the Oodés ‘of 1877 
and “1882 and -of O. XVI, r. 9, | 
Supreme Court Rules w 
mora” d^fHeit& dana. 


` 


kind of procedure 


which was previously-golig-.ón-for joe . 
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“regulated: by 


necessity for.the: pro- . 


.he. must.. at. Teast. got. 


that. such "authority: of nt ‘of 
: conducted - in" am 


- in the... 
as. mérely io'make.. 


BLEU OREM 635 
than 100: years | in Baglànd"and India; | 
The prior. procedure - was apparently not 
Any | enactment and wag 
morg a matter of. nracties Jaft to the dis- 


-cration of the individual Judges, Tater 


on, it took amore” definite . shape: the. 
obiéet being to imbose soma. safeguards 
and to avoid ' possible ‘hardships in "thé 
working .outofthe rule of res “judicata: 
by reason of representative suits, - Tt was, 
supposed that a special notice. to the. per- 
gous having-any right: where “they “are 
not. numérous, or a général hotice where. 
théy: ‘are-véry | numerous, “and the ‘ptovi- 
sion permitting any of them'to be made: 
parties would:.avoid any possible hard- 
ship or ‘injustice arising ‘ont of the nila 
of res judicata by reason of: Explanation VI. 


But if the exact -procedure nreséribed.in 


suit proceeds in a represen tative “capacity. 
it does not ‘follow that the character of 
the suit is altered. . All’ that can be paid- 
at. the most is that there i&.an irregi larity, 
It is possible: sometimes that the irregular- 
ity may be-serious; ‘and : if “there: is“ ány- 
reason .to think’. that the “Serious - irre- 
gularity has lad to’ collusion ‘or fraud or 
a ‘grossly-negligent. conduet ‘of tha- case, 
then the ‘Court’ will ‘hold’ “that the, litis 
gation ‘was not 'carriad. “on "bona. fide- and 
will not“hold “a 'láter'suit barred ‘by res 
judiedtü.. But when there is no “ground 
tö suspect thatthe irregularity swag ‘serious. 


the section’ is not -followéd: though “the 


son’ of "want ‘of publicity: 


‘or léd to'collüsion ‘or. fraud; -ot bv rea- 


the ‘cass was: 
_ improper manner; the 
irregularity i8 by: itself n^ ground: for- 
holding that Explanation " VT:i& nöt: aps: 
plicable, “The: irregularity’. may . be -an 
elemieüt ih considering the ‘question “whe: 
therthe-former ‘litigation’ was: ‘con ducted: 
bonafide [aée'é. g:, Kumatandy K'üdumban. - 
v. Venkatasubramenia ‘Tyer (30) Buntin- 

avite of the. irregtlarity, if ‘aone comes: ty 
the conclusion: that ‘tha ‘conduct 'of-. ‘the 
litigation was'bofia fide, ‘the -irregularity 
itself does not matter: ‘in’ other words; T- 
am of opinion that "Exblanation VI (toss: 11 
‘ia'tidt controlled 5y'O. T, r.'8, 'of'tháéOóde - 
of “Civil Procédure.. I iimy ‘here Observ 

that ‘if-isnot  éórrect . ‘to’ say" thatthe 
power of one ‘person ‘to represent’: 6thers. 
when there’ is no authority. under. the 
general law is based on their consent as. 


was supposed:by Kernan, J;, in Thanakoti. 


. 048. 


E! 


{5 
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y. ifuniappa (16) where he says: “Unless 
the other plaintiffs were aware ofthe suit 
of plaintiff No.3 and authorised him to 
make theclaimfor them, plaintiff No. 3 


- would have had no authority to claim on 


. amples of cases 


4 


00 
103 L. T. 36 


their behalf so, as ‘to bind them from 


afterwards bringing their own suit," I 
think the real basisof the power to rə- 
presentin such a case is derived from 
the action of the Oourt in permitting the 
action to 'go onon that basis. The con- 
gent of the others need not be obtained, 
Markt v. Knight Steamship Co. (31). Ex- 
in which similar conelu- 
sion was reached are not wanting. In 
Godimella Rangamma’ v. Panchangan 
Narasimhacharyulu (3) Sadasiva Ayyar 
and Moore, JJ., held that one Agraharam- 
dar was bound by the result ofa former 
litigation in which he was represented by 
another Agraharamdar and the litigation 
was conducted bona fide; but no order 
was obtained under O.I,r. 8 in that case. 
Res judicata followed because the issue 
raised a very general question applying 
to all the Agraharamdars. It.might have 
been prudent for the Court to follow the 
procedure in O. l,r. 8 in thatease. But 
the fact that they did, not follow, did 
not make it less res judicata. The deci- 
sion in Srooman Madabushi Gopalacharlu 
v. Emmani Subbamma (4) was also a case 
of Agraharamdars. Wallis, C. J., and Spen- 


oer, J., held that Explanation VI applies. 


not only to cases to which the procedure 
in 8.30 applied but also to other' cases 
and it was in terms ‘wide- enough to 
include accidental slips” where no real 
prejudice has ‘been caused. These two 
cases were sought to be distinguished by 
Mr. Ramachandra Ayyar on the ground 
that the parties there were not numerous 
and s. 30 could not in strictness be 
applied. He also argues that Godimella, 
Rangamma `V. | Panchangam | Narasim- 
hacharyulu (3) was wrongly decided. These 
two cases were followed in Chevraya Goun- 
dan v. Athappa Goundan (6) which was a 
case of trustees of a temple: In'Chandu 
v. Kunhamed (9). it was . held: in a suit: 
by a mortgagee of pné: share, that the 
decision in a previous guit ona general 
issue whether the paramba was partible 


or not bound the other sbarers^in a later 


lication It ie true that this was overruled, 
by à Full Bench. in @ later case, But. 


O o aa 1039; 19-4 J, K, B, 939; 


(20) are not 
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the ground was that the other co-sharef 
who was sought to bs bound when asked 
to jointhe plaintiff refused to join and 
when impleaded as a* defendant remained 
ez parte and he was not interested in. 
the deoreeing of the prior suit. Several 
other casa3 referred to by Mer. Rama- 
chandra Ayyar, such as for instance the 
decisioag in Srinivasa Chariar v. Raghava 
Chariar (18) relying on May v. Newton 
(32) Walker v. Sur (33), 
nayakamma v. Maddi Jagayya (34) and | 
Baiju Lal Parbatiav. Bulak Lal Pathuk 
decisions holding that the: 
absent parties were not bound in the 
later litigation but either granting leave 
under s.3)° or refusing to grant such 
leave. Observations occur in these cases. 
discussing the binding nature of the 
decree without leave being obtained 
unders. 30, but they are in the nature of 
obiter dicta. ~ 007 
In Muhammad Amir v. Sumitra Kuar (19) 
Richards, O. J., aud Banerji; J., heldthat the 
decision in asuit by two persons as members 


‘of the public for a declaration that cer . 


tain property was wagf was binding upon 
the other membera of the public claim- 
ing a similar declaration. All that we 
have got to seeis whether the former 
suit was allowed by the Oourt to proceed 
tothe end as a representative suit and 
whether thesuit wa3 considered by that - 
Court in that way. If this test is satisfied, ' 
what procedure was actually followed is not 
strictly pertinent to the matter. 
In the present case the learned Judges 
who referred the matter in the Full 
Bench observe: “We are satisfied that no 
permission was applied for orally or in 
writing and that no permission was 
granted expressly or. impliedly under 
s. 30 corresponding to O. I, r. 8, Oivil Pro- - 
cedure Code,to the plaintiffs to sue on’ 
behalf of or for the benefit of all’ the: 
Vaniyara interested along with the plaint- 
iffs to worship in the Tiruchendur Temple as: 
alleged by the plaintiffs." As I understand 
this observation, especially the portion of it 
using the word “impliedly” what the learned 
Judges meant to say is that no order pur-: 
porting to be under 8.39, either expressly 
meatioaing the seviiun, or without mention-: 
ing it hnt merelv with-raference to jt, was. 
(32) (1887) 31 Ch. D 217; 56 L. J. Oh. 313; 98 L. Te 


140: 35 W. R. 363... pee aaa NG 
(33); (1910 2 K^ a 83 L. J. K. B, 1188; 109 L.. 


T: 888; 30 T.-L. R. 4 
- 90) 10k Ind Ces $75; A. TR, 1027 Mad 600. — -/ 


Thedla Ranga- ^ 
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passed, But lower down the same page they 
observe: "From the’ pleadings, from the: 


issue, from the way jn which evidence was 
adduced and the number of witnesses 
examined and the contentions of the parties 
‘appearing in the judgment we have no 


hesitation in holding that the suit was: 
brought to assert not merely the title of - 
plaintiffs but also the right of the 
. Vaniyars to enter the Mahamantapam of 
the temple and the relief asked for was. 


the 


not one personal to the plaintiffs but one 
which was common to them as well as to all 


the Vaniyars, The mere addition of aclaim 


for damages does not change the nature or 
the character of the suit which was one for 
the establishment of the right of the whole 
community of which the plaintiffs were 
members, That the suit was litigated bona 
` fide'cannot be disputed. A large number 
of witnesses were examined; various docu- 


.ments were produced and every attempt 


was made to: prove the case to the hilt.” 
"Though no order was passed under s. 30 
" impliedly or expressly, when we: remember 
that that section was only a section laying 
- down & definite procedure for what vas 
somewhat indefinite prior to 1877 but 
otherwise really attaining the same object 
a8 before, it is still open ‘to the learned 
Judges to ‘find whether the Subordinate 
Judge who tried the former suit with 
reference to the issues, findin gs, ete., meant 


to állow the suit to proceed in a representa- - 


tivé capacity for the benefit of all Vaniyars, 
As I think there is no express finding 
and as it is a question of fact, we have 
nothing to do with the matter. I only 
observe that it is open to them to so find 
if they choose to do so with reference 
to the pleadings, the issues, judgment 
and decree. S 
"My answer to the reference is that 
vu enr d VI to a. 11 is not controlled by 
0. 1,1. 6. - | i s 
"Phillips, Og. C. J.—I agree. 
 -Beasley,J.—lagre. «© - 

UY. N, Y. Reference answered 

" l in the negative. 


 "Biraits Settlements, tior 
Aengachüriar for the. petitionere, is that 


NARAYANAN CHETTIAR v. SUPPIAH ORETTIÁB, 


‘sult is for dissolution of 
-other incidental reliefs, 
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MADRAS HIGH COURT. 
CiviL REVISION PETITION No.:766 or 1927 
i . .AND. .. AM 
CiviL MiscELLANEowsS PETITION No. 2449 
‘oF 1927. ^ . 
October 25, 1997. 
Present; —Mr. Justice Devadoss. 
NARAYANAN OHETTIAR AND OTHERS—== 
DEFENDANTs— PETITIONERS | 
zE - Versus 
"SUPPIAH CHETTIAR—Praintire 
RESPONDENT. . 
Civil Procedure Code (Act V - of .1908), O. VI, v. 17 
—Suit fov dissolution of partnership—Prayer for 
amendment of plaint by. including business not 


. originally included—Cause of action whether changed, 


In an action by a partner for dissolution of 
partnership if the plaintiff comes to-know that 
there is a business carried on for the partnership: in 
some place of which he was not aware at the time 
of the filing of the plaint, he is entitled. to include 
4 prayer by way of amendment for ‘dissolution of 
that business also. Such an amendment does not 
introduce any new cause.of action. [p. 638, col. 2; p. 
639 col. 1.) 


Subramania Iyer v Hitchcock (1) and. Lowther Y. 
Heaver (2), distinguished. ` 


In C, R. P. No. 766 or 1927.. . 
Petition, under s. 115 of Áct.V of 1908 
and s. 107 of the Government of India Act, 
praying the High Oourt to revise an 
order of the -Court of the Temporary 
Subordinate Judge, Devakottah, in I, A. 
No. 163 o£1927, in O. S. No. 41 of 1825, 
In C. M. P. No. 2442 or 1927. 
| Petition for the stay of all further 
proceedings in the trial of O. S. No. 4] 
of 1925 on the fle of the Court of the 
Temporary Subordinate Judge of Deva- 
kottah pending disposal of-O. R.P, No. 
766 1927 on the file of the High Oourt. 
Messrs. T. Rangachariar, V. N. Venkata- 
varadachari and R. Gopalachari; for the 
Petitioners. . E 
Messrs. T. M. Krishnaswami Iyer and 
M. Subbaroya Iyer, for the Respondent. 
JOUÜDGNMIENT.—This is an applieation 
to revise the order of the" Temporary 


Subordinate Judge of Devacóttah allo wa 
. ing'an amendment of the plaint at tha 


instance. of 
herein. The 
Nattukottai 


the. - plaintiffs-respondents 
plaintiffs and defendants are 
Chetties and the plaintifis' 
partnership and 
The plaintiffs 


got leave to amend the plainf more than 


once and on thethird oecasion they aeked 
leave to amend 


the plaint by including 
a relief as regards a firm: at Kolalampar, 


+ 


The contention of Mr. 


anl 
1 
` 
wd 
£ dee ^ 


7 a&báàüdonéd and secondly, that this amend- family of which the plaintiffs werememberg, 
- ment introduces .a new cause of action No -doubt the I3t-plsintiff repudiated his - 


-Were.. reproduced. in the “two amended the deféndanis contend is that they have by” 
plaints . fled’ by the plaintiffs. In March, virtue of the notice dated the 19th Novem- 
1937. they applied for leave to amend. ber, 1921,tàken into partnership certain per. . 
their plaint by including à relief with  &onsaüd.àdissoltioa of partnership that ig ` 


uestion is whether the plaintifig aban- not have been allowed: But this is a matter - 
. doned their ‘claim to relief, if any, in re- which will hava to be triad in thé course 
, Bpeot. of the Kolalampur . firm. As I of the suit. " At present the Gourt ia- aot in 
read: paras. 9 and 10 of the plaint, I a position to. say whether any persons were 
sannot fi them to sh t ip subsequent to 
n that; ney : abandoned any claim. which N ovember, 1924, or what arrangements were 
ad.- What they. stated in para. 9 imade with régard to the partnership asseta 
of.the plaint was . "The plaintiffs haveno before that date. That being so, it is ün- 
,.Goneern or share in the Kolalampur firm ^ necessary to speculate as to what has or has 
 Feteired fo, in ihe said reply notice. The. not been done subsequentto November, 1924; 
- plaintiffs . believe "that defendants Nos.1, 3 Mr, Rangachariar relies upon Stbaramania 
and 4 have set up.that firm without the Iyer v. Hitchcock (I). in support of hia 
permission of and without any reference contention that this granting of this amend- 
to either the lst- plaintiff or anyone else. ment was without jurisdiction, The observa 
-acting for the Ist plaintiff.” If the tions of the learned Judges ii” Subramania 
plaintiffs did. intentionally ‘or knowingly Iyery. Hitchcock (1) do not in-any way affect 
abandon tbeir claim of any -Portion of. thé merits ofthe case, Each case would de- 
it, no, doubt it will not. be proper for pend upon itscircumstances and inan action - 
the Court to allow that claim to be.brought for dissolution of partnership if the plaintiff 
Anto. the. action very, lightly but where comes to know that there is a businesa - 
the plaintifs did not give up theirclaim carried onin some place of which he was. 
but only stated that they had no concern not aware atthe time of the filing of the - 
arith ihe partnerehip at Kolalampur, it pue plaint, he is certainly entitled to include a 
. mot 6 Bald, Maas Mey gave up anything (1) 95 Ind, Oas, 900; 99 T, W, 90: ALR. 1025 Mad 
Which: they hed, Tho matter is rendered 98. > 7 Oas 000: PRL W, 28; ALR. 1 or 
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prayer for.dissolution. of that. buginess.: The ~ 


Ist plaintiff is & young man. of: 24 "years ‘of 


“agecand -hewds not..pésrsonally aware: of. l 
‘whatactually:went:on:at. Kolalampur, ~The’ - ee EOM er ae NM 
«^ J ORIĠINAL SIDE APPEAL No. 46,0F 1997, . 


‘decision in Lowther:v.«Heaver (2): bas-nogp- 


‘plication:to. ithe present case. lu thst;/esSe^ ^ 
‘the-defendant:was. personally aware-of the- 
-re-roofing-of..the.building in his. possession: ` 
‘and:heidid not.choose: to. put: forward. the 
‘plea-.with- regard. to: re-roofing cand- the 


` slearned.Judge, if I. may.:say with’ respect, 


every properly’ disallowed «the: prayer 


‘for:amendment. of -the pleading by an 
“Inclusion of & plea: on ‘the: ground ¿of ré- 
"roofing.. In this:case it:cannot “be said;tliat 
" the.1st. plaintiff had any personal knowledge 
' of what- was going on at. Kolalampur and, 
‘therefore,!.that.case..cannot- apply to :the 
“facts ofthe present.case, 
_. Theamendment introduees no -new.cause 
of action; "The .cause.of. action is the same 
and the.only question, is what are.the 
businesses that -Belong ‘to this: partnership 
“and if the. Kelalampur business, is one’ of 
“the -businesseabelonging: to :the: partnership, 
: the- plaintiffs are -entitled to . have- that 
3business-also-taken: into.account when a 


EN e ` Án m P ` ] 
MANEOKJI BUSTOMJEI:,H. Hy WADIA.: l 


2. 7 4849 
_MADRAS:HIGH.COURT. . 


 "Civr, MisomLLANROUS Pgririon-No, 3254 . 
0. «6 o CA95B1022;5 57 P 
ND. > 
. September 28, 1927. LIP 
Present:—Sir William. Watkins Phillips, 
: Kra Officiating Ohief Justice, and Mr. 
AES "Justice Reilly,  -- — 


k 
` 


< . MANEOKJI RUSTOMSI—Derayoane™ 


, -= APPELLANT: 
yersuS >. 


::H. H: WADIA. AND, OTHERS — Pial NTIRFG— 


(20. Q4; RESPONDENTS. . N- 
Letters Patent: (Mad.),, el...15—Order. of Single 
Judge; Original Side, referring back report of Official 
Referee for further’ consideration; whether judgmeni— 


- Appeal, maintainability of. 


An order of-a Single Judge. on. the Original Side 
ofthe High Court referring back a.report of the ' 
Official Referee in a pending süitfor further con- 
sideration is not a judgment^within the meaning/of 
cl. Ij'of-the Letters.'Patent and. is,therefore; “not 
&ppealable. [p..640, col 2]. AME a 
_ "Tuljaram How y. Alagappa Chettiar (1), applied., ` 

Appeal from* an order of Mr: vi Sti 
passed 1n exercise: of the-Ordinary. Original 


Oivil Jurisdiction ofthe High Court, in O, 


pa 
E 


T ow 


S. No. 73 of,1918.- ` 


dissolution xis: : 6rdeted.. If. it does. not 

^belong.to:sthe partnership, the. plaintiffs 
*:will.cnot. haye-.any: relief ‘with: regard . Appellant. PX : | 
to. it. TThe--:powers of the -Court under `: Messrs. King-and Partridge, for.the Re- 
JO VO} nodTosmre wides No doubt the. spondents, ^ : T 
-amendment should ibe.confined ‘to-matters - s l 
"which may: be necessary for: the-puxpose of 
zdetermining:the real questions in:.contro- e DIAH DS, S.A prelimina 
-wersyc&between:the-parties, what-are the <Objéction is taken , to  this.appeal that no 
-ireal questions. in‘-controversy: between the 
-spertief< here ?- The main question iswhat 
vareithe:partnershipiassete? and for determin- 
: ingithat;-all-the:business-of the :partnership 
. willithavetobe:taken ‘into account. «hold 
“thatthe ‘learned «Subordinate Judge, did Au e ig ae E un p 
mnot:act. with material irregularity in grant-~ testto be. applied in deciding whether an. 
 4ng«4he:amendment.prayed:for. “The. eivi] Order isoris. not a judgment within ihe. 
"revision petition . is «dismissed xwith:costa, , 
-The:etay:;petition is.:also;;dismissed with 
poste, . | 

Y. N, Y, : 
.* "Petitionidismissed. 
(2) (1889) 41 Oh.'D. 248; 58 L; J. "Ch..482; -60 L. T. 


610737 W .-R485, 7 | . dgnot-complied with; is. to put an end to. 


i Mr: K.S; KrishnaswamtTyengar, for. the 


=a vg 


"e E | (1.8 Ind,.Cas.340; 353. 1; (1910) M, W. N;. 007, 8 
: ` ' i MeL, "T 453; 2] ML, J, 1. ar : 7 : 


kin 14 » 


640 


back a report of the Official Referee for 
further consideration and' ib is contended 
that the report of an. Official Referee is g 
' final order determining the rights of the 
parties. Mr. Krishnaswami Iyengar, how. 
ever, had to concede that a Judge is not 
precluded from varying or discharging such 
report and that it cannot take effect until 
it has received his imprimatur. It was 
then argued that the Judge could only alter 


the reportif objection were taken inthe 


. manner prescribed by the rules of this Court. 
Rule 12 of O, XXIII distinctly lays down 
that at the hearing upon a report, the Court 
may at once proeeed to give judgment in 
the case or may make such order as it 
thinks fit. There is nothing in this rule 
which would imply that the Court can only 
hear this report when objection has been 
takèn toit; if stands to reason that when 


` , the report issubmitted, the Court is bound 


fo hearit and to decide whether it shall 
actin accordance therewith or not, whether 
the parties file objections or not. Until, 
therefore, such decision has been arrived 
at, the report cannot be deemed a final 
"order, for it only receives : authoritative 
power by the order of the Court, 2s 
"Tbe only other argument adduced wa 
with reference to the case in Howard v, 
Wilson (2) which is referred to by Bir 
Arnold White, O. J., in Tuljaram Row v. 
Alagappa Chettiar (1) expressing his agree- 
ment. therewith, That decision related 
to an order refusing to confirm an award. 
It has since then been dissented from both 
jn Calcutta and in this Oourt; but, even 
apart from that, an award can hardly be 
“såld to stand in the same position as” the 
feport of an Official Referee, An award 
isan adjudication by arbitrators who have 
‘the power of giving a quasi judicial 
decision. The Official Referee has no such 
power and consequently his report stands 
on a very much lower . footing than an 
award. In the present case undoubtedly 
the order of the learned Judge, does not 
putanend tothe suit before him, for it 
will have to come up again on & fresh 
report from the Official Referee, He will 
then proceed to deal with it and pass final 
"orders. No such final order having been 
assed, this appeal does not lie and must 
be dismissed with costa. - 
" Reilly, J.—Mr. Krishnaswami Iyengar 
has tried to persuade us that the combined 


a? 40, 291; 20, L, H. 488; Ind; Deo, (v.a) 


1 
1 
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effect of r, 1 of O. XXIV and rr. 11, 12 ar 
18 of O. XXIIIofthe Original „Side Ral 
is that, when the Official Referes submi 
his report in'any matter, itno objection : 
ral3ed by any party, the-Judge. is bound 4 
accept thereport, even though there is i 
ib the. most glaring mistake or omissio 
which jumps to theeyeat the first glanc 
The rules themselves donot say explicit] 
that the Judge must -accept the. Offici: 


.Referee's report ia such circumstances, an 


I find it very difficult to believe that, if: 
had been the intention so to tie the Judge 
hands, it would not have bsen stated in th 
clearest and plainest manner., To my min 
there is no such implication^ in the rule: 
and, if there were, if through some ove) 
sight the Court had by implication pu 
itself in the power of one ofits subordinate 
bound hand and foot, then I think it woul 
bea matter calling for immediate amenc 
ment. t . - ee 

But let us suppose that the Officia 
Referee has submitted a report: in a sul 
and the Judge has accepted it either o 
consideration or, as Mr Krishnaswam 
Iyengar has suggested, om compulsior 
What is the resuli?- Under r. 13 o 
O. XXIII the report will then be conelusiv 
evidence of the facts stated in-it. Bu 
evidence, even the most. conclusive evi 
dence which governs the result. of & suil 
is nota judgment. If the Judge accept 


. the report, heaccepts the evidence, au: 


he then has to: apply it to the issue 
between the parties and: pronounce judg 
ment. If he does not accept the report bu 
refers the matter back. to the Officia 
Referee, that is,.he declines to- pass judg 
ment at that stage and postpones it to. 
future date, how can we say that he ha 
pronounced judgment within the meanin; 
of cl. 15 of thé Letters Patent as interprete: 
by the Full Bench-in Tuljaram Row v 
Alagappa Chettiar: (1).. We might almos 
as reasonably say that an order cf adjourn 
ment is a judgment within the meaning o 
that clause. S T 
lagreethatthis appeal is incompeten 
and must be dismissed with tosts.. 
nET Appeal dismiesad, 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 173 oF 1925. 
September 30, 1927. 
Present:—Sir William Watkins Phillips, 
. Kr., Officiating Chief Justice, and Mr. -- 
. . Justice Reilly. "Ma 
V, KRISHNAMACHARIAR . 
—pDEFENDÁNT— ÁÀPPELLANT ' 
| Versus  - "E 
OHELLAMAL AND ANOTHER— 
. PLaINTIFFS— RESPONDENTS. 
Hindu Law—Joint family—Mánager—Mixing -up 


of family funds and self-acquired funds, effect of" 


Using -self-acquired funds for support of family—, 
- Accumulations from mixed funds, nature of. 
Where two separate funds are mixed, one being 
joint family property and the other separate pro- 
perty, the mingling makes them both joint family 
"property. [p. 641, col. 2. S MEN 
Where the manager of a -Hindu family having 
joint family funds in his hands, spends on the main- 
tenance of his family not only the joint family funds 
but also a considerable part of his self-acquired 
property, the reasonable inference is that he means 
to treat that part of, his self-acquired property as 


joint family property and even the accumulations’ 


‘and the remainder of his earnings which have not 


1 


been kept distinct and separate become joint family 
property. -[p. 642, col. 2.] l 


Appeal against the decrêe of the Court 


of the Subordinate Judge of Obingleput 


- #RISHNAMAOHARIAR v. OHELLAMAL, 
. ally negatived by the ` 


"-.to the facts of the present case. 


R 
Privy Couneil in 
Rajanikanta: Pal v. Jagamohan Pal (1) 
where they say, “Indeed, the fact urged on 


> behalfof therespondentsthatthejointfamily 


expenses exceeded all. the property Which, 


-| according to their contentions, was properly 


joint, in their Lordships’ opinion tells 
against the respondents instead of in theif 
favour.” That remark is equally e 
t 18 
contended that beyond the amount’ of 
monésy taker, from the defendant's self 
acquisition and spenton the joint family: 
there is no inference that the rest of the 


` gelf-acqüisition was similarly treated, This . 


is quite a possible state of affairs and it was 
open to the defendant to prove it by showing 
that he did not treat his two sources of 
income as one and, that he treated his 
self-acquisition as a separate fund and the 
income from the. family property as another 


. separate fund. This he evidently did not 


dated the 10th November, 1922, in Original | 


Suit No. 48 of 1922, 
Mr, C. Narasimhachari, 
Jani, : - 
= Mi. K. S. Krishnaswami Iyengar, for the 
Respondents, l 


for, the Appel- 


2 ` JUDGMENT. NM 
the lower Oourt which hàs.been especially 
attacked in this appeal isa. finding that the 
defendant (appellant) mingled his earnings 
as Vakil with the income from the admitted 


Offg. C. J.—The finding of 


do and he has not produced any accounts to 
show how he has dealt with the two funds 
in his hands. He says that he keeps ‘no 
private accounts, but hé must keep an 
account for his profession and even that 
might have been of some assistance in 
determining the manner in which the 
monies have been appropriated, He has 
admittedly mingled & portion of the one 


 fünd with the other, thereby raising & 


presumption that he has treated the whole 
of that sum as jóint family property, and 
that presumption must be carried furthar, in- 
the absence of proof to the contrary, that the 


: two funds which have been mingled werd 


joint family property and . thereby must be . 


deemed to have thrown hie self acquisition 
into the common fund. Admittedly there 
was an income of. at least Rs, 280 from the 
joint family property and this came into the 
. defendant's hands on. the death of his 
brother who was the husband of the first 
plaintiff, The main contention raised in 


appeal is that this income fromthe joint: 
family property was insufficient for the. 


mere maintenance of the defendant, his 
wife, his mother and four children and that; 
therefore, he utilised other. monies to 


treated as bearing one characteristic, - 
namely, that of joint-family property. Many - 
cases have been cited by the appellant, but ' 


they all embody the same principle that: . 


where two separate funds ‘dre mixed, one - 


‘being joint family property .and the other 


separate property, the mingling makes them 


. both joint family. property. The facts of 


those cases are, no doubt, quite diferent from . . 
^ what we have- before us, but the principle : 


is the: same all through: The lower Court'8 ~ 
finding-on this point must, therefore, be 
accepted. i 


“The. néxt- question that is raised is iù 


 yegard to arrears of mhintenance; The first . 


provide such maintenance and itis argued . 


that there can be no inference from that fact 


that he intended to make these other monies, | 


or.r&ther bis self-acquisition ` joint family 
property, This contention 
41 


|| 


plaintiff has claimed just over .eight years’ 


(D 73 Ind. Cas. 252; 50:0, 439 ‘at p. 445; A.T B, 
1923 P. O. 57; 44 M. L. J.501; 32 M.L, T. 149; 23: 
Bom. L. R. 683; 370. L, J. 515; (1923) M.W, N, 438; 
18 L. W. 384; 27 0. W, N, 99759 0, & Ay, L, R, 805; OQ . 


has been ppecifics .L AME (P, 0). 
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642: 
arrears. of maintenance.. She is legally 
entitled to do so, and in fact, Courts will 
not disallow the claim, unless abandonment 
. Of waiver is expressed or can be implied 
from the circumstances of the case. There 
is no plea in the present case that there hes 
been abandonment and although it is 
curious that the first plaintiff should have 
kept quiet for so many years without suing 
for her maintenance, we have the evidence 
of P. W. No. 11 who isan uncle of the 
defendant that demands had been made 
from 1914 onwards but to avoid unpleasant- 
ness in the family no suit was filed. 
Finally the second plaintiff attained an age 
when she was about to be married and 
for this purpose the first plaintiff had 
not sufficient’ funds and has now come 
forward not only for her maintenance but 
also for an allowance.for the marriage ex- 
penses. That is a very plausible explana- 
tion for her not suing earlier, and “no 
waiver of her claim can be. inferred from 
her conduct. | | 
. As regards the amount awarded, the 
Subordinate Judge has taken into con- 
sideration the first defendant's annual in- 
come, which he calculates at Rs. 1,000, 
excluding what -he earns professionally 
and has fixed ‘a maintenance of Rs, 3U 
per mensem for the mother and the 
daughter. Against 
amount which the firat plaintiff has been 
receiving as Interest on an investment of 
Rs, 4,000. This sum of Rs. 4,000 is made 
up of Rs.,2,870 the price: of the jewels 
Which formed her stridhanam property, 
Bhd Hs, 1,700 her husband's provident 
fund money which he had evidently 
kept separate from the joint family estate. 
In making this deduction he has been 
decidedly generous to the defendant, and 
.thereis no reason to reduce the amount 
, decreed for arrears. 

: As regards the future maintenance the 
amount of Rs. 15 allotted to the first 
plaintif, the second plaintiff now being 
married, there is no dispute, ` 


: The appeal is, therefore, dismissed with 


costs. 

Reilly, J.—I 
simhacharis contention that’ the self- 
acquired property of a member of a Hindu 
joint family can only become property of 
the Joint family by hisvolition and inten- 


tion, The main question that baə been. 


argued before us is whether we can 


infer from the evidence thatthe defend. 


HRISHNAMACHARIAR v. GABLLAMAL.- 


this he has set the - 


agree with Mr. Nara- | 
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ant has intentionally made the accumula- 
tions of his earnings as a Vakil form part 
of the joint family property. The defend- 
ant became the manager of his joint family 
in 1914 on the death’ of his undivided 
brother. It appears that besides himself 
at that time there was only one other co- 
parcener, his infant son; buthe had also 
to support from the joint family funds 
his mother and his brother's widow and 
daughter, defendants Nos. 1 and. 2, It 
also appears that there was no joint 
family house: the defendant from 1924 
onwards has been living in Ouddappah 
with his mother, the son who was alive 
in 1914 and his subsequently born sons 
and a daughter. It appears that the in- 
come from the joint family property was 
about Rs. 280a year, Mr. Narasimhachari 
has pressed strongly upon us that that is 
an amount obviously insufficient for the 
maintenance of the defendant and the 
members of his family whom he was main- 
taining at Cuddappah, so that the defend- . 
ant had to use for their support not only 
the joint family funds in his hands but 
also a considerable part of his own self- 
acquired earnings. That statement of Mr, 
Narasimhachari is in effect very much 
against his slient’s case, Ifthe defendant, 
being the manager of the family and having 
joint family funds in his hands, spent 
on- the maintenance of the- family not only 
the joint family funds but also a con- 
siderable part of his self-acquired property; 
the reasonable inference isthat he meant 
to treat that part of his self-acquired 
property as joint.family property. As 
my Lord' has pointed out, that test has 
been mentioned by. the. Privy Council 
in Rajanikanta Pal v.: Jagamohan Pal 
(1). But Mr, Narasimhachari has suggest- 
ed that, even if this additional. sum used 
from the defendant's earning for the 
support of the joint family must be 
treated as joint- family property, still the 
accumulations and ‘the remainder of his 
earnings are not affected by that. While 
it is possible that the defendant might 
have made a part of his separate earn-- 
ings joint family property ` and kept the 
rest for himself,in this particular case 
he does not appear to have made any 
distinction between two parts of his self 
acquired property as according to his 
own story he has kept no ‘accounts. 
the defendant isa Vakiland he must be 
aware of the importance of accounts in & 


4 
4 
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case likethis as showing whether the 


manager has kept his earnings separate. 


or has made them joint family property. 
Ifhe really has kept no accoünts, that 
18 à very strong piece 
against him. It is 
or unreasonable that the defendant, with 
few members ‘of the  jointfamily to 
provide for, should have been content to 
make his self-acquisitions joint family 
property. The only thing which would 
make that alittle unlikely in this case 
is, that, if he did so, his sister-in-law, 
plaintiff No. 1, with whom he had a 
quarrel, would be gaining an interest-in 
tne enlarged joint family property to the 
, extent to whienit might affect the main- 
tenance which she might get. Butit is 
a part of the defendant's case that in 
1914 he entered into a settlement with 
plaintiff No. 1, by which he supposed 
that he had finally bought off herclaims, 
If that were so, there” would be nothing 
unnatural in making his self-acquired 
property joint family property for the 
benefit of his sons, though it -hes turned 


outthat plaintiff No. 1 gets some benefit 


also in this way. 

I agree with the judgment pronounced 
by my Lord in other respects and. this 
appeal should be dismissed with costs. 
VN Y, Appeal dismissed, 


pa ea ! 


MADRAS HIGH COURT. 
CiviL MISCELLANEOUS PETITIONS Nos, 2593. 
AND 2594 of 1926, ^. 
August 15, 1927. | 
Present :—Mr. Justice Venkatasubba Rao 
aud Mr. Justice Reilly,  : 
AMEEOHAND NAGIN DOSS & Co. By 
TEELE AGENT LALLU BHAI HUKUM 
. OHAND AND OT4ERS—-PETITIONERS: 


Versus - 
RAOJI BHAI MOTI BHAI PATEL 
AND OTHERS— RESPONDENTS. 2 
Civil Procedure Code (Act V of 1908), s, 110— 
‘Substantial question of law, meaning of—Point of law- 
decisive of case, whether substantial. — EI 

Every point of law. arising in ‘a case which is 
decisive of itis not a substantial question of law 
Ae the meaning of s, 110 of the Civil Procedure 

ode, : 
Petition, under O. XLV, rr. 2, 3 and 8 
of the Code of ()ivil Procedure praying 
that the High Court will be pleased to 


grani à certificate. enabling the petitioner 


HHOGARAJU KANARAMMA V, SHURETARY OF STAT FOR INDIAL: 


of evidence | 
not at all unnatural 


‘A. I. R. 1927 P. O. 110; 4 


043 - 
fo appeal to His Majesty in- Council | 
from the decision of the High Court in 
O. S5.: A. No, 116- of 1923, preferred 
from the judgment: of Mr. Justice 
Joutts Trotter, in C. S. No. 212 of 1921, 
and application under O. XLVII, r; 1 of 


: the Code of Civil Procedure for review 
of the judgment of the High Court, . dated . 


the let March, 1926, in O.S. A. No. 116. 
of 1923, preferred from the judgment of 
Mr. Justice Coutts Trotter, in O. S. No, 212 
of 1921.  . < MS 4 

Mr. C. S. Venkatachari, for the Petis. 
tioners. 

Megsrs. M. P. Sundararaja Aiyar and C, 
Veeraraghava Aiyar, for the Respondents, 

i JUDGMENT. | 
"i rad O. M. P. No. 259 or 1926, ` 

The judgment of. this Court confirmed. 
that of the learned trial Judge on the. 
Original Side. The question to be deter: 
mined, therefore, is—does the' appeal 
involve some substantial point. of law? 
Mr. Venkatachari contends that a point 
of law decisive of the case is & sub- 
stantial question within s. 110, in other 
words, although the point oflaw may be 
obviously untenable, if the decision in the. 
case turns upon it, that point would be 
a substantial pointof law. For this posi- 
tion: he ‘relies upon Raghunath ` Prasad 
Singh v. Deputy Commissioner of Par- 
tabgarh (1) but we are clearly of the 
opinion that it does not support his con- 
tention. The case does not fulfil the re- 
quirements ofs. 109 (a) and (b) and s. 110 
and leave is refused: The petition ig 
dismissed with taxed costs of the respond- 


ent, 
O. M. P, No. 2594 or 1996, | 
The review petitionis not pressed and 


is dismissed but without. costs, 


Y. N. V, l 
ANA. c ' Petitions dismissed, _ 
(1) 102 Ind. Oas. 889; 26 L, W, 70; 310. W, N. 495: 

| ; 40. W.N. 515; 2 Luck, 93; 

(1927) M, W. N. 519; 54 I. A. 126 (P. O.. 





_. MADRAS HIGH COURT. 
BgOoND Ovi APPBAL No, 1332 or 1924, 
; l = April 8? 1927, e 
Present;—Mr. Justice Devadoss, — 
BHOGARAJU KANAKAMMA—P uatntir# 
| APPELLANT ^ 


2  * Versus `` | 
Tus SECRETARY or STATE ror INDIA | 
AND OTBERS—DREFBNDANTS—HRSPONDENTS, | 

Madras Irrigation Cess Act (VII 071869), s, A 


B 
proviso—Ryotwari ténant—Use of water flowing from 
legitimate source on account of breach caused by 


natural causes—Ryotwari tenant, whether liable to 
pay water cess. : E : 

A ryotwari tenant in possession of mamool wet 
ig not liable to pay penal assessment in respect of 
water which has flowed into his land from a legiti- 
mate source through breach caused by natural sources. 
The question whether the ryot had any benefit from 
the. flow: of such water or whether the water caused 
See damage is quite immaterial: [p. 645, cols. 


‘Second appeal against the decree of the 
Court of the Subordinate Judge, Kistna at 
Ellore, in Appeal Suit; No. 209 of 1923, 
preferred against that of the Court of the 
Priocipal District Munsif, Ellore, in O. 8. 
No.5820f19223; |... 0... 
Mr. P. V, Rangaram, for the Appéllant. 

The Government’ Pleader, Messrs. B. 
Satayanarayana and V. Suryanarayana, for 
the Respondents. n 


- JUDGMENT.—The appellant is a 
registered pitíadar of some lande, She 
brought a suit against the first defend- 
ant, the Secretary of State for India in 
Council, for the recovery of a sum of 
Money collected from her as penal assess- 
ment for unauthorised irrigation of her 
fields with water from a Government 
Ghannel, The District Munsif gave & 
decree in her favour; but the Subordinate 
Judge dismissed her suiton the ground 
that the water which flowed through 4 
reach aided in the cultivation of her 
Jands, The facts found are that there was 
& breachin the channel which supplies 
water to the- appellant's fields. That was 


dlosed anda few days after its closure it ’ 


was again breached owing, it is alleged, to 
cattle passing and.re-passing on the portion 
of the bund newly put up and the water 
that flowed through the breach passed on 
the appellant's fields. The Subordinate 
Judge holds the appellant liable: to the 
levy of penal water cess as her lands 
were béneflied by the water which flowed 
through the, breach. His finding on this 
point is in the following terms: . 

“It cannot be said that the cultivation 
ofthelandsin question was not aided by 
the. Government water which flowed 
through the breach for 3 or 4 days into 
them and that ploughing was not facili- 


t&ted by the said water. Hence Iam of. 


Opinion that the water which flowed 
through the breach into the lands in pos- 
‘pegsion of defendants Ncs,2 and 3 aided 
in the cultivation ofthe said lends." 

The question is. wheéther on. this. find- 


BHOGARATU KANAEAMMA T. SEORETARY OF STATE FOR INDIA; 


NE: : ie : 
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ing á ryotwari. tenant in possession. of. 
what isknown as mamool wet is liable to 
pay penal assessment in respect of water 
wnich flowed into his land without his do- 
ing anything to let the water into it. The 
channel in which the breach occurred is 
admittedly the channel which supplies 
water tothe appellant's fields for irriga- 
tion. The contention of the first defendant. 
is that the pipe through which water flows 
from the channel into the appellant's 
fields was closed fora time by the Revenue 
Authorities and, therefore, the appellant 
was not entitled to get water during that 
time from the channel and thé use of 
the water flowing through a breach was 
not water to which thé appellant was en- 
titled and, therefore, the Revenue Author- 
ities are entitled to levy penal assessment. 
Does the case of the appellant-come with- 
in the proviso to 8.1. of the Irrigation 
Cess Act VILof 1865, The proviso is in the 
following terms:— 


provided alo taiao cesail be 


leviable under this Actin respect of land 


held under ryotuari settlement which is 
Glagsified and assessed. as wet; unless the 
same be irrigated by. using ‘without due 
authority water fróm. any source herein- 
pefore mentioned. and such source 18. 
different from or in : addition to that. 
which hes. been. dssigned by the Revenue 
Authorities or adjudged by a competent 
Civil Court as the-source of irrigation.” 
Under this proviso in order to make a 
ryotwari tenant in possession of land classi- 
fied and assessed as wet liable, he should 
irrigate without*authority water. from any 
source mentioned in the. preceding clause 
of s. 1, and such a source should be differ- 
ent from orir. addition to . that .which 
has been assigned by the Revenue Authori- 
ties or adjudged. by a competent. Civil 
Court as a source of irrigation to such’, 
a land, If, water. flows from the .Source 
which is the source: of water for the 
irrigation of his land, .hé cannot .be.held 
liable to pay penal water rate; Ifhe takes | 
water or uses water from a-source which, 
is not assigned by the Revénus Authorities | 
or adjudged by, a.competént. Oivil Court as 
a source of irrigation to his land then he. 
may be. liable. forpenal -assessment. But | 
where he uses water froma source which 
is the legitimate: source of irrigation for- 
his land, then he would-not .be liable for’ 
penal assessment unless he takes water at 
a- time whém hë is not permitted to take 
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water or when he is not entitled to take the 
When water flows’ from the legiti- 
mate source of irrigation without any’ act 


game, 


or illegal omission og his part. can he be 


liable? In this case the water flowing from. 
the breach flowed over the fields situated 
between the breach and his lands and: 


after flooding. them, the water seems to 
have overflowed the ridges of his neigh- 
bour's landa or percolated through them. 
The water flowed through the’ breach only: 
for 3 or 4 days. Whether he had any 
benefit from the flow of such water or whe- 


ther the water caused any damage to him by: 


preventing the field from drying up during 
the period during which it should be allow- 
ad to dry up is not a necessary question’ for 
considering whether the appellant is liable 
to penal assessment or not. 
standing in a neighbour's field overflows 
the ridges of that field and flows into an- 
other nian's land, the latter oannot be held 
liable for penal assessment for he could 


-not have prevénted the overflow. No doubt. 


it he actively aids or does something to let 
. water into his field at a time when he is 
not entitled to that water, he may be said 
with some show of reason that he has taken 
water unauthorisedly. But in this case it is 
quite clear that thé’ water which flowed 
through the breach first filled the neigh- 
bouring fields and then entered the appel: 
lant’ s field, 

"The" learned Government Pleader has 
admitted that water of the channel flows 
through & pipe inserted in the bund to the 
. fields’ belonging to the.appellant and his 
neighbours. It‘follows that the channel is 
the ‘legitimate source of irrigation to the 
appellant's fields. It appears that water 
flowing through" a breach not caused by 
him or at his instance filled his neighbour's 
fields, then overflowed their ridges and 
finally. flowed into the appellant’s fields, On 
these facts itis not possible to hold that 
. the appellant is liable to pay penal assess- 
ment. The. proviso clearly says that no 
cess shall be leviable in respect of mamool 
wet unless the land is irrigated without due 
authority from a source different from that 


to which he is entitled. .A person cannot: 


be said to irrigate his fields if water col- 
lected in his neighbour's fields overflowed 
the ridges and then filled his lands. There 
may be cases where water flowing in’ such 
manner might flow for a long: time and ~ 
thereby enable one to cultivate his field. at 
a time when Be is: not entitled to water 
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Where water 


‘irrigation. ° 


liable to pay water rate. 


then falla into his lands. 


645, 


but. the flow of water for a short time, say, 
for a day or two through. a ‘breach or, 
sluice which is closed- but which gives, 


way owing to natural causes cannot make: 


a Tyolwari tenant in possession of land. 
classifled and assessed as wet liable to pay. 
penal assessment, The learned Government. 
Pleader relies upon Secretary of State for. 
India y. Swami Nautheswarar (1), for his. 
contention that if water. ‘flows into a man's. 
fields even without his volition or anything: 
being done ón his part to get water be. ig 
liable to pay .water. cegs to’ Government, 

The facts of that case are distinguishable, 
from those of the present, That was a dase of. 

inam lands. The inamdar was not entitled to. 
theuse of water, He did makeuseof the water. 
which flowed into his lands and raised Crops.. 
It was held that he was liable to pay’ water. 
cess. Ifa person who is not entitled to, 
water from a Government source, gets. 
water owing to a breach or owing to over-. 
flowing of the water bunds and raises. 
crops with the help-of such .water, or uses 
the water which comes into his lands to. 
which he is not entitled and raises erops,. 
then he would, no doubt, be liable to pay 
water rate to Government, But the case- of 
a vyotwari tenant in possession of lands 
classified and assessed as wet is different, 
The ease in. Kopalli Krishna | Row Garu v. 
Collector of Kristna (2) is also distinguish- 
able from .the present, . In that case the 
plaintiffs irrigated from two pipes instead of 
one which -was the authorised source of 
Though there was nothing to 
show that the second pips was inserted at 
their instance, it was held that they. were 
There the finding 
was that the water from the second pipë to , 


which they” were not entitled was used for 


irrigation and as they ‘were not entitled to 
the use of water from thesecond pipe. It is 
upon that. finding that a Bench of this Court . 
held-that. they were liable to pay water. rate. 
. The: expression "unless the same be. 
irrigated by using water” must be given 
its proper. meaning. A person cannot be. 
said to irrigate his land if fora few hours 
water overflows his neigkbour's fields and 
Supposing ' the. ` 
Revenue ‘Authorities closed a certain sluice. 
which is the.source of irrigation to a man’s. 


-land and owing to natural causes, the 


(1) 6 Ind. Cas. 199; 34 M. 21; 7 M. L.T. 407; 20 M. L, 
J. 766; (1910) M. W. N. 495. 

(2) 32 Ind Gas. 002, 28 M. L J. 210; IL. Wi 
191. . j Pa te EU sa Na PON a 


kh 


"rd 
gluice gave way and for a day or two 
water flowed into his land without any act 


on his part, he cannot be said to irrigate’ 


his lands by using water without due 
authority. In order to bring the ryotwart 


tenant in possession of lands classified as: 


wet within the meaning of the section, he 
must do something in order to let water 
into his lands or must raise or attempt to 
raise acrop with the help of the water 
from & source to which he is not entitled or 
at atime when he is not entitled to get 
water from his legitimate source. What 
seems to have happened in this case is that 
the Revenue Authorities not being able 
to fix the blame upon any one in particular 
with regard to the breach of the channel 
thought it best to assess everyone into whose 
fieldathe water from the breach flowed. 


On the facts of this case, I have no hesita- 


tion in holding that the lst respondent is 
not entitled to levy penal water rate from 
the appellant. I, therefore, set aside the 


decree of the Subordinate Judge and restore: 


that of the District Munsif with costs here 
and in the Court below, to be paid by the 
lst defendant. 
V. N. Y. 
AN. as, 


Appeal allowed, 


MADRAS HIGH COURT. 


CivinL Revision. PETITION No. 1112 or 1925. 


EP August 24, 1927, 
Present:—Mr. Justice Tiruvenkatachariar. 
RANGASAMI AIYANGAR—DEFENDANT 

o4 o, —PETITIONER | 


- ipt VETSUS 
.SSOMASUNDARAM CHETTIAR— 
©.. SOPLAINTUIRE— RESPONDENT. |, 
Limitation Act (IX of 1908), s. 21 (2)—Acknow- 
ledgment by co-obligors—Successive endorsements by 
each co-obligor on different occasions, sufficiency of—- 
Ratification of prior endorsements by conduct. 
‘Where nothing more appears than that one of 
severalco-obligors has 
acknowledgment of liability, such payment or 
acknowledgment will, not save limitation against the 
other obligors of the debt. Iphas to be shown that 
he made such payment or acknowledgment not only 
on behalf of himself but alsoas theduly authorised 
agent of his co-obligors. Such authority, however, 
need not be express; it may be inferred from the 
conduct of several co-obligors. |p. 647, cols. 1 & 2.] 
.. Where each one or several obligors of a bond, one 
after another, made a. series of endorsements of 
payment on the bond on different dates: | 


- 
- 


made a payment, or an’ 
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Held, that the conduct of the parties was sufficient: 
to warrant the conclusion that each had the implied. 
authority to bind the other by his endorsement. [p.. 
647, col. 2.] 

Petition under s. 25 of Act IX of 1887, 
praying the High Court to revise the 
decree of the Court of the District Munsif, 
Karur, in S. O. S. No. 626 of 1925. 

Mr. K. 8. Krishnaswami Aiyangar, for 
the Petitioner. — l te 

Mr. N, Rajagopalachariar, for the Ree 
spondent, . 7 ws 


JUDGMENT.—The defendant is the 
applicant. The suit was brought upon an 
oral agreement entered into between the 


parties on or about the lsth May, 1925, by 


which the defendant agreed to pay Rs. 55 
to the plaintiffin satisfaction of his liability 
to the plaintiff under a promissory note 
which had been executed in plaintiff's 
favour by the defendant and some others 
jointly on the 31st July, 1915, for Rs, 300. 
The plaintiff's case is that the executants of 
the promissory note including the defend- : 
ant made several payments towards the 
amount due on the note and after giving 
credit for such payments there remained 
some balance due to the plaintiff and that 
four of the executants of the note agreed 
each to pay a certain amount to the plaintiff 
severally in discharge of their joint debt 
and thatin accordance with such arrange» 
ment the defendant promised to, pay the 
plaintiff Re. 55 the suit amount. The 
defendant in his pleadings denied the 
oral agreement as true. Hecontended also 
that, even.if proved, it^was invalid under 
8. 25 of the Indian Contract Act as the ` 
debt due under the prior promissory note 
was barred by limitation and, therefore, 
the agreement by the defendant to pay. a 


. barred debt will be valid only ifit is in 


writing. The learned . District Munsif 
found the oral agreement sued on was true. 
He also found that the defendant's liability 
under the prior promissory note, Ex. A, 
was not barred by limitation and upon this 
finding he gave a decree forthe plaintiff . 
for the amount claimed. In this petition 


both the findings are contested by the 


-defendant. As regards the factum of the 


. agreement 


it is a question of fact 
and the finding of the District Munsif 
cannot be questioned in this petition. -The 
only point which is pressed on'his behalf 
is that so far as the defendant is concerned 
the prior promissory note had become 


.. barred by limitation and that, therefore,. 
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the oralagreement whichis sued on is.not 
enforceable having regard to 6,25 of the 
Contract Act. The prior promissory note 
is Ex. A, dated the 31st July, 1915. : 16 was 
executed by six persons of whom thedefend- 
ant is one, being the second executant of the 
promissory note, There are three endorse- 


ments of part-payment made on ‘the pro-- 


missory note. The first is dated 12th June, 
1916, and it evidences a payment of Rs. 250. 
That payment was by Ramaswami Dikshitar 
the first of the executants. The second 
endorsement is dated-the llth June, 1919, 
for the payment of Rs, 2 andit is signed 
by another executant Venkataramana Ayyar. 
The third endorsement whichis dated the 
24th May, 1922, was for a payment *of Rs. 5 
towards interest and it was signed by the 
defendant and three othera. It will be seen 
fhat each of the successive endorsements 
wasmade within the period of limitation 
prescribed for a suit on the :note 


and that the oral agreement on which the - 


present suit is brought was made within 
three years from the date of the last 
endorsement on the note. The contention 
which is urgedon -behalf of the defend- 
ant is that the prior endorsements made 
on the note (A-1 and A-2) which were not 
made by the defendant but by some of his 
co-obligors. cannot operate as against him 
to cave the promissory note from the bar of 
limitation either under s. 19 ors. 20 of the 
Limitation Act, and his own endorsement of 


payment of interest having been made long 
after the period of limitation for a suit. 


on the note had expired, does not fulfil the 
requirements of those sections and cannot, 
therefore, save limitation as'against him. 
The District Munsif overruled that plea 


and,in my opinion, he was right in doing’ 
so.. Under ss, 19.and 20 of the Limitation 


Act, part-payment or acknowledgment of 


a debt must, in order to save the debt 


from limitation, be made; by the ‘person 
liable to pay’ the debt or by his agent duly 
authorised in this behalf. Section 21 further 
provides that nothing in ss. 19 and 20 
shall render one of several joint contractors 


chargeable by reason only of a' written : 


acknowledgment signed or of a payment 
made by or the agent.of, any other 
or others of them. Where nothing more 


appears than that oneof several co-obligors . 
has made a payment, or an  acknowledg- 
ment of liability, such payment or acknow- - 


ledgment will not save limitation . against 
the other obligors of the debt, It has to 


1 + 
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. be shown that he made auch payment or: 
‘acknowledgment ‘not -anly on behalf of 


himself but also as the duly authorisad. 
agent of his:co-obligots, Such authority, 


.however, need not be express; it may ha 
_inferred from the conduct of several co~- 


obligors. .In this gage . there were three 
successive endorsements. The second en- 
.dorsement A-2 wasmade more than three 


years after the date. of the pro-nota 
"and af, atime when in the absence of 
authority on the part of theco-obligor who: 


madethe first payment the suit as against 


the rest would be barred, It must be held: 


that the person who madeasecond endorse- 


ment did by his conduct ratify the prior 
payment of Rs. 250 which had already been 
made and the payment of which was en~ 
 dorsed on the pro-note on the 12th June, 1916, 
So also when the third endorsement was: 
made on 24th May, 1922, by the four execut-. 
ants including the defendant the only reason-. 


able inference to be drawn from their 


conduct isthat they held themselves ag’ 
still bound under the promissory note by 


reason of thetwo prior endorsements evi- 
dencing part-payments which had already 
been made to the plaintiff therefor. Of 
the four persons who have signed the 
endorsement A-3, Ramaswami Dikshitar had 
made the first payment which was endorsed 
on the 12th June, 1916, and another, namely, 
Venkataramana Ayyar made the second pay- 
ment which was endorsed on the llth June, 
1919, and the defendant and another for 
the first time signed in the last endorse- 
ment A 3 which purports to. be for pay- 
ment of interest. On these facts it must 
be held that the defendant and the other 
co-obligor. who for the first time made a 
payment for interest and signed the en- 
dorsement A-3 adopted the previous pay- 
msnts as made on their behalf also; 
‘the. persons who made those payments 
and endorsed them on the note must 
be held, therefore, to have been duly 
authorised in that behalf by the de- 
fendant for the purposes of. ss. 19 and 


20. In asimilar casa it was so held by ' 


Hannay, J., see Anntmalai Pattar v. Natesa 
Iyer (1): I'am, therefore, of opinion that 


“as against the defendant the : promissory 


note, Ex.'À, was not barred at the date of 
the oral agreement on waich tie suit is 
brought. I5 follows, therefore, that the 


~ (1) 38 Ind. Qaa 927; (1914). Mi. Wi N. 792, 
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oral agreement is not void under s. 25 of 


t 


“the Indian Contract Act. ``.. 


© The applicant wantsto raise a new ground, 


namely, tliat. the oral agreement sued on 
cannot be set’ up'asit amounts to a varia- 


. tion of the written contract embodied in. 


Ex.A and as proof of such agreement 
- effected only orally is barred under s. 91 
-of the Evidence Act, This point was not 
raised either in the lower Court or even 
in the grounds ofthe application and it 
i8 raised for the first time now. The 
plaintiff's case is that the joint and several 
liability of the executants under the pro- 


.. missory note for the-balance due on it was 


-split up with the consent of all parties into 
‘a several liability on the part of each 
. of the executants to the plaintiff. I do not 
see how thisarrangement is obnoxious to 
s. 9l ofthe Evidence Act. Further I am 
not prepared even if the pointis arguable to 
allow the plaintiff to raise such a technical 
plea for the first time at this stage of the 
case. The application is dismissed with 
costs. ‘ | uM ME 
Y.N.V. 5 
A, N. A, 
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MADRAS HIGH COURT. 
^ APPEAL AGAINST Oupge No. 467 or 1926. 
| October 27, 1927. 
Present:—Justice Sir Kumaraswami 
: Bastri, Kt., and’ Mr. Justice Wallace. 
MITTADAR ARUMUGAM OHETTIAR— 
 PLAINTIFF— APPELLANT 
versus a. 
DEVARAYA CHETTIAR AND ANOTHER— 
; — DEFENDANTS — RESPONDENTS. - ^ 


- Practice—Dispute in Appellate Court as to- what ° 


took place in tria} Court—Contradictory affidavits by 
Pleaders on both sides filed long after event—Pro- 
cedure. 
Where a dispute arises before an Appellate Court, 
as to. what took place in the trial Court in respect 
of a certain matter and there is a direct contradic- 
. tion between ‘the affidavits of the Pleaders on 
opposite sides, and the affidavits are filed after’ a 
long time has elapsed, the proper procedure to adopt 
would be to rely upon the note ofthe Judge made 
: atthe time and presume that it correctly represents 
what took place. [p. 649, col. 1.] 
. Appeal against an order of the Court 
of the Subordinate Judge, Salem, dated the 
97th September, 1926, and passed in A.S. 
No. 201 of 1925, (A. S. No. 352 of 1925 on 


— the. file of. the District Court, Salem), 


MA - à 5 
1 and 
E. 


ARUMUGAM OHBTTIAR T. DEVARAYA OBETTIAR, 


Petition dismissed, — 


. 10810. 1928, 
preferred against the decree of the Court 


- Of the Additional Munsif, Salem, :in Q. 8.* 


No. 422 of 1924. 22 F 
- JUDGMENT.—This.is an appeal. 
against an order ofremand, The suit was 

filed foran injunction and other reliefs» 

When the case came on before the Dig» - 
trict Munsif,the parties agreed.to abide: 
"by the oath of the plaintiff and the ques-. . 


tion is what the nature of that agreement. , l 


The note of the District Munsif is 


was. =. 
“95th August, 1925. On 


as follows (page 5): 


the application of both the parties thesuit. 


is advanced to 31st. August, 1925. Defend- 
ants’ Vakil challenges the plaintiff to take. 
plain oath in open: Oourt that the -al- 
legations in the plaint are true and the 
allegations in the written statement are 
not true. Plaintiff's Vakil accepts the . 
challenge and says that the plainiiff will 
take oath on. 3lst August, 1925. Suit 
adjourned to 31st August 1925." We find - 
in the diary the following. entry ae ta 
what took place, “Defendants Vakil chal. ` 
lenges plaintiff to take oath. - Plaintiff took 

oath. Decreed for plaintiff". - T 

An appeal was filed by defendants on the 

ground that what was sgreed to was not 
the order as referred to in the J ud ge's note . 
but that each allegation in the plaint end 
each allegation in the written. statement ' 
were:to be put to the plaintiff and that he | 
should affirm on oath that his. allegations . 
are true and the -allegations of the defend- 
ants are false. It is also contended in the | 
affidavits filed in the Appellate Court that | 
the case was,adjourned for the defendants' 
Pleader to formulate questions and that the 
oath was to be taken in respect of each | 
question so formulated. The plaintiffs | 
Vakil filed an affidavit. denying any such 
agreement and stating that what took 
place was what was ‘agreed to and 
what took place in Oourt 18 
denced by the Judge's note. We may | 
point out that although the defendants 
were present when the oath was adminis- ` 
tered, there is nothing on record to show: 
that they took any objection; they filed 
no affidavit in the Munsif’s Court, stating’ 
what took place was not what they agreed : 
to and asking for afe-consideration of the 
view and even inthe Appellate Oourt they . 
file no affidavit as to -what took place 
then. It is the Vakil who states. that the 


_defendants came to him afterwards and 


represented that in spite of their ‘objec- 
tions the oath.was taken by the plaintif, 


evi- . 
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The Subordinate Judge had before -him 
the note of the Judge and: the pro- 


ceedings in Court and the affidavits filed 


by the Pleaders on each side, the 
Pleader for the plaintif contradict-- : 
ing the allegations made by ` Pleader 


for the "defendants. 


year after the disposalof the suit in Court. 
Having regard to these facts, the' question 
is whether the Subordinate Judge was 
justified in accepting the affidavit of the 
Vakil for the plaintiff, and in reversing 
and remanding the suit for disposal on 
the merits. We "think that in cases like 


this where there is a direct contradiction 


between the affidavits of the two: Pleaders 
and. where the affidavits are ‘filed after a 


long time has elapsed, ‘the proper thing: 


to do would be to rely upon the note 
the Judge made at the time and presume 


that what took place in the presence of the : 
Judge who must have been aware of the . 
facts and the nature of the agreement was . 
what was agreed to between the parties.: 
The Judge had no interest or motive in. 


supporting the allegations of one side or 


the other and we must presume he acted | 
; properly in. administering ‘the oath in 


accordance with ‘what the parties agreed 
to. Weare unable to uphold the decision 
of the Subordinate J udge, 

It is argued by the respondents that 
even ‘in the Subordinate Court the de- 


fendants agreed to abide by. the oath. 
which the plaintiff would take. if it was - 


according to their version of what the 
agreement: was and the plaintiff refused 
- to take the oath. We do not think this is 
a "ground for drawing any adverse inference 
against the plaintiff. If the agreement as 
to the oath was as stated by. him, the 
plaintiff was not bound to take an oath in 
8 different form and we think the remand 
was not justified. Weallow the'appeal and 
get aside the order of remand. ‘The decree 
of the Munsif will, therefore, stand. The 
respondents will pay the appellant’ B8 costs 
of this appeal and costs | before’ the Sub- 
ordinate Judge. 
V.N.V. | 


Appeal allowed. 
ALN, A | - 
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We also find that 
these affidavits were put in more than a` 
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MADRAS HIGH COURT. | 
ReFBRED Oasu No, BU OF 1925. * 

| July 21, 1977. 
Present. '—Mr. Justice Madhavan Nair and 
- .. Mr. Justice Curgenven. i 
BHADRI NARAYANA AND OTHERS 
l E kik; 


 NAGALDINN E SRIN IVASA RAO. 
; _ AND OTHERS— RESPONDENTS. 
Civil Procedure Code (Act: V of 1908), 0. XLVI, 
P, E in matter subject to appeal, whether 


Under 0, XLVI, r. 1, Civil Procedure Code, a refer- 


‘ence can be made to the High” Court: by a ' Subordi- 


nate Court only in suits or appeals in which the,” 


- décrees are not subject to an appea 


Case referred under O. XLVI of the Civil 
Procedure Code by the District Mungit?” of 
Nandyal for the decision of- the, High Court ` 
on the following questions ih T.-P; No. 3 of: 


- 1920 on thé file of his Court, viż., 


(1) Whether the second’ petition under s. 
35 is not maintainable i in view of the dismis- ` 


> -4 T 


quire to be e nirai d Though they teseived 
back the money with interest and had not. 
applied within 21 days thereafter, 

` (3) What is the effect of the order of this 
Oourt setting: aside the sales held by the’ 
Receiver in view of the Appellate Court's. 
order -reversing the order of this Court 
annullingadjudication. 

` Mr. B. Somayya, for the Petitioners, 

Mr. S. Ranganatha Iyer, for the. Respond- 
ents. 

- ORDER.—No reference lies in this ease.' 
The insolvency proceeding in which this 
reference has been made is subject to- 
appeal under O. XLVI, r. 1 of the Civil Pro- 
cedure Code. A reference can be made only 
in suits or appeals in which the decrees 


are not subject to an appeal, The reference 


being not according to law, the papers are 
returned. 


V, N. Ve Papers returned, | 
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' MADRAS HIGH COURT. 
Cryin APPEAL No. 414 oF 1925 


^ AND 

APPBAL AGAINST OuDER No. 429 or 1925. 

' September 13, 1927. 
 Present:—Mr. Justice Wallace and 

Mr. Justice Tiruvenkatachariar, 
A, RANGASW AMY PILLAY— DEFENDANT 

—APPELLANT 
versus 

0. R. P. KUPPUSWAMY DOOKSHATAR 

AND OTRERS—PLAINTIFFS— RESPONDENTS, 

Mortgage—OConstruction of deed—Provision for pay- 
ment of interest every year and principal some years 
hence and for payment of whole amount on default— 
Default in payment of interest for first year—Payment 
of interest and portions of principal under default 
clause—Option of mortgagee to sue—Demand by mort- 
gagee whether can be inferred—Cause of action for 
suit on mortgage—Limitation. 

A mortgage-bond. provided that interest on the 
mortgage amount was payable on or before a fixed 
date every year and the principal, after 5 years, and 
that in default of payment of principal or interest on 
such due dates, interest was to be added on to the 
principal and paid ‘whenever the mortgagee required’ 
without regard to the date fixed in the bond. It was 
found. that the mortgagor paid soon after a default 
in the payment of the interest, not only the interest 
payable under the default clause but also portions 


of the principal amount which under the primary . 


clause was payable only atthe end of 5 years: . 

Held, (1) that the stipulation gave only an option to 
the mortgagee to call in at once the principal amount: 
and interest due on the mortgage-bond without 
reference to the period stipulated for payment; [p. 
651, col. 2.] l 

| that, from the payments made, a reasonable 
presumption could be drawnthat when the default 
occurred the mortgagee elected to exercise the option: 
and pressed for payment of the entire amount, viz., 


the principal and interest due on the bond and that; 


the payments: were made in consequence of such 
demand; [p. 653,col. 1.] 

(3) that the creditor having so exercised the option, 
the cause of action to sue on the mortgage arose from 
the date of default. [ibid.] ' 

Ramadh Bibi 
Narna v. Ammani Amma (2), Netta Karuppa Goundan 
v. Kumarasami Goundan (3) and Pancham v. Ansar 
Hussain {4), referred to. - 

Appealagainst a decree of the Court of 
the Subordinate Judge, Cuddalore, in O. 8. 
No. 16 of 1924, and appeal against an order 
of the Court of the Subordinate Judge, 
Cuddalore, dated the. 6th March, 1925 re- 
fusing to set aside the ex parte decree pass- 


ed against defendants Nos. 4 and 22 in O.. 


S. No. 16 of 1924. 


Messrs. K. V. Krishnaswamy, Aiyar and 
E. Jagadisa A3yar, for the Appellant. 

Messrs. A. Krishnaswamy Atyar, M. 
Patanjali Sastri and R. Somasundaram 
Aiyar, for the Respondents. i 

JUDGMENT. —This appeal is prefer- 


Ammal v. Kandasami Pillai (1), 
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red by the fourth defendant in a mortgage : 
suit brought to enforce the, mortgage . 
security for the recovery of the amounf.', 
due to the plaintiff ag assignee of the mort- -- 
gage from the mortgagees. The mortgage- - 
bond is dated the 22nd January, 1808, and ` 
it was for the-sum of Rs, 6,000. The- 


material portion of the bond to which res. . 


ference has to be made in connection with `- 
the questions arising in this appeal is as 
follows: ‘As the total sum of Rs, 3,000 bas - 
been received by us as per particulars. 
mentioned above, we shall pay before the | 
92nd January of each year the interest: 
arrived at on the said amount at the rate of 
3 per cent, per mensem and pay the princi- 
pal sum within a period of 5 years from | 
this date, In default of payment of inter- 
est or principal on’such due dates, we: 
agree to your adding to the principal’ 


sum the interest due each year from the. 


date of default and recovering the total 
amount with interest at the said rate, with- 
out regard tc the due date for (payment of) ; 
principal whenever you require, by pro: 
ceeding against us and the under-mentioned | 
hypotheca;" ' 

The plaintifi's case as alleged in the 
plaint is that towards the suit mortgage- 
bond, the following paymeuts were made 


"Re, 3,347-8-0 on the 15th June, 1909, towards 


the principal and interest, Rs. 800 on the’ 
15th June, 1909, towards principal and inter- 
est and Rs. 2500n the 4th November, 1909, 
towards interest but the balance of princi-' 
pal and interest was not paid. The mort- 
gagee assigned the  mortgage-bond in 
plaintiffs favour for Rs. 7,604, on the 25th 
November, 1922. The plaintiff says that a 


gum of Rs. 8,420-14-0 was due on the mort- 


gage at the date of the suit, and he prays 
for a decree for the sale of the mortgaged 
properties to recover the said amount with 
subsequent interest and costs. The cause - 
of action for the suit is stated to have arisen 
on 22nd January, 1913, t.e., on the expiry 
of the period of 5 years provided in the 
mortgage-bond, and the plaint was present- 
ed on the 80th January, 1924. The plaintiff 
has impleaded as defendants the legal re- 
presentatives of the mortgagor as well as. 
subsequent alienees of different portions of 
the mortgaged properties. 
The fourth defendant among other pleas 
raised the plea of limitation. In para. 
4 of his written statement he says that 
as the mortgagors failed to pay interest 
due for tle first year the mortgagee 
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made a demand on the mortgagors fo pay 
the entire amount of principal and interest 
according to the conditions stipulated in 
the bond and pressed far payment of the 
same, Thereupon payments towards the 
principal and interest were made to the 
mortgagee as admitted in the plaint itself; 
and the suit is, therefore, barred by’ limita- 
tion, as the cause of action, therefore,. arose 
in 1909. | ^ 

The sixth defendant also raised a similar 
plea in para. 
ment. Jt was he who 


paid to the mortgagee 
Rs, 


9,947-8-U on the 15th June, 1909, and 


~ endorsed payment of the same on the bond. ' 


With: reference to the above plea, the 
third issue, viz, is the plaintiff's suit 
barred by limitation? was framed. The 

‘Buit after several adjournments came on 
for trialon the 4th March, 1925. But on 
that day neither the fourth defendant nor 
the sixth defendant appeared and the trial 
of the suit proceeded against them ez parte. 
The learned Subordinate Judge held that 
the suit was not barred by limitation, He 
also disposed of the other issue in the. case 
and passed a decree for the plaintiff for the 
amount elaimed, | P 

The main point pressed before us in this 
appeal is that the lower Court: erred iu 

. holding that the suit was not barred by 

limitation. On behalf of the appellant it is 
contended by hislearned Vakil that upon 
the terms of the mortgage-bond already set 
out, the cause of action for purposes of 
limitation began to run:as soon as there was 
default in the paymentofintérestforthe first 
year and that the stipulation on the part of 
the mortgagors that they agreed to pay the 
entire amount of principal and interest 
without due regard tothe due date when- 
ever the mortgagee required the amount 

did not render a demand on- the part of the 

mortgagee a condition precedent to his 
enforcing that right. "The argument is that 


the words “whenever you require" has. 


the same meaning as the expression ‘on 


demand’ which is a term of art meaning | 


immediately or forthwith. This contention 
which appears to have been the. only one 
put forward before the Subordinate Judge 
was overruled by him. He observes as fol- 
lows: "It will be seen by a reference to 


Ex. A that it is only a privilege given to 


the mortgagee to claim the mortgage 
amount.if interest is not paid at the end of 


every year. He may exercise that privilege 7 
or not. That being so, it cannot be -said 


1 
N 
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,&mount befora the period fixed." 
Opinion the learned Subordinate Ju dge has 
taken the right view that the stip ulation 


4 of his written state-. 


i 


651 — 
that the mortgagee is bound to claim the 
In our 


in question gives only an. option to the 
mortgagee to callin at once the principal 
amount and interest due on the mortgage- 
bond without reference to the period .stipu- 
lated for payment, if there is default, 
There ie, no doubt, some conflict of author- 


ityon the point between this Gourt and 


some other High Courts and it may also be 
observed that some of.the earlier decisions 
of this Court may support: the appellant's 
contentions but later decisions of this 
Court with which we agree and which the 


'Bubordinate-Judge has followed su port the 
‘view that a stipulation so 


| worded only 
gives . the mortgagee an option which is 
open to him “to exercise or not as he 


-chooses; and the time will not run against 


him unless hs exercises the option {sea 
Ramadh Bibi Ammal v. Kandasami Pillai 
(1), Narna v. Ammani Amma (2) and Netta 
Karuppa Goundan v, Kumarasami Goundan 
(3),] We may before leaving. this point 
refer to &.recent decision of the Privy 
Council in Pancham v. Ansar Hüssain (4) . 
which wasan appeal from the Allahabad . 
High Court, Their Lordships considered 
this question and their observations rather 
tend to show that they do not approve of the 
view taken by the Allahabad High Oourt in 
two Full Bench cases in Gaya Din v. 
Jhuman Lal (5)and Shib Dayal v. Meharban 
(6) and they are inclined towards the view 
adopted by this Courtin the later cases. 
These observations arè, no doubt,obiter and: 
the appeal was disposed: of-on some other 
point, but.as stated in- their Lordships’ 


judgment itself they weremadein view of 


the conflict of authority which exists on 
the point between the several High Courts. 

lt is next urged on the appellant's behalf 
that there is satisfactory evidence in this 
case that ‘the mortgagee did exercise the 
option in 1909 and that, therefore, the cause 


_(1) 51 Ind. Cas. 724; 9 L. W. 479; (1919) M. W.N. 


82; 25 M. L. T. 154. ARE : 
(2) 35 Ind. Oas 418; 39 M.-981; 4 L. W. 77; 20 M. I. 
6 


"T. 174; (1916) 2 M. W. N. 125; 31 M. L. J. 885. 
(3).22 M. 20; 8 M. L. J. 167: 8Ind. Dec. (x s.) 15. - 
(4) 99 Ind. Oas 650: 53 I. A. 187; A. I. R. 1926 P. C. 
85; 24 A. L. J. 736; (1926) M. W. N. 520; 24 L. W. 941; 


48 A. 457; 31 O. W. N. 324 (P. C.). 


5) 28 Ind. Cas. 910; 37 A. 400; 13 A. L. J. 510, 
6) 69 Ind. Cas. 981; 45 A. 27; 20 A. L. J. 819; Aji, 


- & 1923 All..1 (F/B.). 


i 


e 


of action for the.guit accrued when he did 
so. This question was separately not argued 
before. the Subordinate Judge, It was prc- 
ably due to the fourth defendantas well 
as the sixth defendant being absent at 
the final hearing. | The facts on which 
reliance’ is placed: in support of this con- 
tention are (1) the admitted payment of 
Ras. 773-12-0 ‘for interest and Rs. 2,573-12-0 
d dis prineipal' on the 15th June, 1909; 


(2). payment}‘of Rs. 800 by adjustment of. 


account'an the same day; and (3) payment 
of Rs. 250 on the 4th November, 1909. The 
2nd and is payments are not endorsed on 


6 » + "7 


Taking firat payment made on 15th June, 
1909,.it' will be'seen -that interest which 
was paid represents the interest dué on the 
entire amount of the mortgage-bond up to 
the 15th June, 1909, interest being calculat- 
ed on the basis of thera having been a 
default at the end of the first: year; In 
addition to all interest due up to that date 
Rs. 2,573-19-0 was also paid towards the 
principal. This seems to'bea strong evi: 
dence of the mortgage amount beingtreated 
by the'mortgagee as having fallen due on 
the date ofthat, payment. Otherwise it is 
difficult to understand why interest which 
would ` not be due till the end of the 2nd 
year, viz., tillthe 23rd January, 1910, was 
paid up to the 15th J anuary, 1909, Besides 
the aforesaid payment there was also another 
payment of Rs. 800 to the mortgagee on ad- 
justmentofaccountson the same day. As.that 
amount’ was not paid by the sixth defend- 


ant itis only reasonable to presume that 


the adjustment of the account was between 
the mortgagee and the mortgagors all of 
whom are now dead. This adjustment also 
by itself is good evidence of the mortgagee 
having elected to exercise the option con- 
ferred on him in case of default in payment 
of interest and the same observation 
also applies to the further payment of 
Rs. 250 which also may be presumed to 
have -been made by the mortgagors them- 
selves. 

The plaintiff's (Ist respondent’s) Vakil has 
endeavoured to meet the appellant’s con- 
tention based on the above payments. His 
argument is that on the construction of the 
.. default clause in the mortgage-bond, the 

| mortgagee: becomes at once entitled to pay- 
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on the 
the other requires the exercise of the . 
In supe, 
: port of this contention the learned Vakil ^ 
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ment of enhanced interest as. provided in 


the bond. The operation is.so to speak - 
automatic and requires no exercise of 
operation on his part. That option. is 


confined only to the mortgagee calling in. 


the principal amount together with interest: 
due till the date of dis exercising the. 
option. In other words, that there are two. 
independent covenants in the bond one 
of which relates to the payment of enhanas 
ed interest which operates automatically 
happening of the default and 


option given to .the. mortgagee. 


for the respondent relies on the case in. 
Ramadh Bibi Ammal v. Kandasami Pillái: 
(D. Buton a reference to the terms of : 
the mortgage-bond in that case which is 
set out in that report elearly shows that in 
that case there was à separate. covenant’ 
for interest and a separate covenant con- 
ferring on the mortgageé the option to call 
in the entire amount of principal and 
interest, and they have been so construed: 
by the learned Judges who decided that 
case, This contention cannot, therefore, ba 
accepted, 

The respondent's Vakil- next contends 
that payments - relied on were voluntary 
payments and not payments made pursuant 
to any demand. Hedraws our. attention 
to the evidenceof P. W. No. 1 the agent 
of the mortgagee who says he was present 
when the sixth defendant made the payment 
on the 15th June, 1909. Plaintiff's witness 
No. 1 further. says that the payment was 
voluntarily made ‘by Subbiah Pillai (6th 
defendant). It is not quite clear what 
the witness meant thereby. He does not 


, say that there was no previous demand at 


any time by the mortgagee and it was 
merely to oblige the mortgagors the mort- 


' gageo received payment before the time 


provided in the bond; nor does he speak to 
the other two payments. This is the only 
evidence in support of this contention. 
The mortgagors and mortgagee being dead 
no stress can be laid on the fact that there 
is no oral evidence on either side as to 
whether there was a demand or not by the 
mortgagee in 1909. We have, therefore, to 
see what is the reasonable inference to be 


drawn from the conduct of the parties — 


themselves as evidenced by the admitted 
payments. It seems to us hardly likely that 
the.morigagors (who were evidently in 
embarrassed circumstances) would. have 


"oy 


M 
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voluntarily without any demand or pressure. 
on the partofthe mortgagee paid, either 


sion comes into operation only 
default has been made, or the sums paid by 
them towards the principal amount long 
before the due date fixed in the bond if 


there was no default. On the otherhand,.it - 


seems to be& much more reasonable infer- 
ence. that when the -default occurred the 
mortgages elected. to exercise the option 
and pressed for payment of the entire 
amount, viz., the principal and interest due 
on the bond and that the -payments - were 
made in consequence of such demand. The 
fact that all interest according: to : the 


enhanced rate up to the 15th June, 1909, . 
when interestfor the second yeár was not ` 


due, was paid and a further amount was paid 
towards the principal shows.that the whole 
‘amount was treated asdue immediately, 
The adjustment of Rs. 800 which was also 
mide onthe same day also points to the 
same conelusion, At any rateall the paya 
ments are good evidence from which the 
Court may well presume that the mortgagee 
in exercis2 of the option made a demand on 
the mortgagor for the payment of the mort- 
;gage-money. This view received support 
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lant should have his costs. 
, Appear at the trial for no sufficient reason; 


-by limitation. 
interest at the enhanced rate, which provi-: ; 
when ` 


B UP 653 
and that under Art. 132 this suit is barred ' 
. Onthis finding it is unnecessary to go 
into the other questions which were argued 


_ before us which relate to the order in which 
the mortgaged properties should be sold. 


The suit must be dismissed on thé ground 
thatit is-barred-by limitation, but we do not 
think that this is a case in whith the.appel- 
“He failed to 


If he had appeared and the point had been 


argued . before the -learned Subordinate 


‘to set aside the ex 


Judge it is quite probable his ‘decision. 


. might have been the other way. and the 


appeal would have been quite unnecessary, 


. Oivil Miscellaneous Appeal No, 429 of 1925 


is preferred by the fourth defendant against 


the order of the SubordinateJudge refusing 
parte decree against him, 


We seé.no sufficient ground for allowing this 


‘appeal and we dismiss and in the ciicum- 


- Stance without costs. . | 
GUY NSYS s 


Eae . Appeal alowed: 
- Civil Miscellaneous Appeal ` 
< dismissed, . 


TANGAN 


+. i EWA 


- 


from the case of Brown v. Rutherford (7) > 


cited by the appellant’s Vakil. In that case 


it was held by the Court of Appeal reversing | 


the decision ofthe Vice Chancellor that the 
endorsement. of payment of interest on the 
promissory note which was all the evidence 
in the. case,imported that a demand had 


been made for the. payment of. interest.. 


The présumption, no doubt, is oné of fact 
and not of law but.on such a question it 
is only right thatthe Court should draw 
such inference as 
regard to thé common course of human 
conduct as laid in. 8. 114. of the Evidence 
Act, . For debtors’ will pay more by way.of 
interest if they can avoid it and voluntarily 
‘accelerate. the 
principal amount together with the enhanc- 
ed interest except on demand by thecreditor, 


If wefindthem doingso it is only reasonable ` 


to infer that there, has been pressuré put 


upon them by thecreditor. We are, therefore, ` 
ofopinion that there is sufficient evidence in.. 


the case to show that the creditor hag 
exercised the option and that; 
the cause of action for the suit arose in 1909 


Q) (1880) 14 Oh: D; 687549 L, J, Oh, 054; 43 Li, 
405; 28 W; R, 802, KE aU 
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is probable having 


date of the payment of. 


4 


therefore, . 


^ 


“paid tă, bèh continuation of 
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APPEAL. AGAINST APPELLATE ORDER NO. 59 of 
: i : 3 l ILE i 


>. | . October 19,1927, ^ =~ 
, Present :—Justive. Sir Kimaraswami 
Sastri, Kr;, and Mr. Justice Wallace.. 
:BOROJO OHAROHI-ArrzLLART ^ 


. e^ .. TOFSUSB : - 
ODHIKARI BASUDEBE DAS-— . 
m a RESPONDENT, l NE: 
roceaure Code (Act V of 1908) s 
M, rr. 90, 91—Execution , kan Na CN 
chaser's right to recover sale amount. from ‘decrees 
holder on .sale being set -aside—Cause of, action, when 
arises— Limitation--Execution application with relie 
different from earlier, whether can bè continuation 


Civil 
0. 


,0f previous application—A uction-purchaser's right tó 


recover. purchase-mone rom - a 5 
dition KA i 4 j di holder Cons 
ere a sale in execution of a decree ig Set Baidá. 
or becomes. infructuous, the decree-holdér is liable 
to re-pay the pürchase-money if called. upon by'the 
purchaser to do só buf not otherwise and the causé 
of action for the decree-holder to proceed’ against 
not, therefore, arise tillhe 
l money to the lon-ptira 
.. [p. 655, col. 1] . E | bos o 
Appa Rao v. Lakkosee Chi 
Ayyanna (1), rélied on. SP MS e ecd 
- An.application for execution of B decree cannot ba” 
an earlier; application, 


654 
where the later application is for ‘reliefs entirely 
different from those of the earlier one. [ibid.] 

. Unless the auction-purchaser can prove fraud or any 
, other abuse of the process of the Oourt, the sale in 
"his favour would be absolute under O. XXI, r. 81, 
, Civil Procedure Code and it will not be competent for 
him to file a suit against the decree-holder to recover 
the purchase-money. [p. 655, col. 2.] 
Mundlopati Jagannadha Rao v. Rachapudi Basa- 
wayya (4) and Muthukumarasamia Pillai v. Muthusami 
Thevan (3), followed, . 


Appeal against the decree of the District 
Court, Ganjam, in A. S. No. 8 of 1926, pre- 
ferred against theorderof the Court of the 
District Munsif, Aska, dated the 3rd July, 
1925, in E. P. No. 532 of 1924, in O. Ss. 
Nos. 1215 of 1908 and 366 of 1917. 
^ Mr. P. Somasundaram, for the Appellant. 
: Mr. C.Sambasiva Rao, for the Respondent. 

JUDGMENT.—This appeal arises out 
of an order passed by the District Judge 
reversing the decision of the District Munsif 
in an application to execute the decree pass- 
ed.in O. S, No. 1215 of 1908 which was 
filed on 11th January, 1924. The facts are, 
the decree-holder in O..8. No. 1215 of 1908 
fled an application (No. 197 o£ 1913) to exe- 
cute his deeree &nd obtained satisfaction 
ofthe decree by the sale of the properties 
which were charged for the decree. The 
Buection-purehaser, according to the state- 
ment of account we find in the judgment, 
got possession, cultivated the land sometime 
but was dispossessed by a third person who 
claimed a title. to the properties. We may 
state here that the suit was not on a mort- 
gage, but that there was a consent decree, 
the defendant having given these proper- 
ties as a security for the decree amount. 
Finding that he was dispossessed, the pur- 
chaser filed a suit to establish his title to 
the property but was unsuccessful. As he 
could not get possession, the purchaser 
filed O. 8. No, 366 of 1917 to recover the 


purchase-money which went in satisfaction. 


of the decree and to that suit he made the 
. present respondent a party. The respond- 
ent, however, was exonerated and a decree 
was passed against the other party, The 
&ppellant had to pay the decree amount and 
after he paid the amount he applied to exc- 
cute the original decree on the ground 
that itwas not satisfied and sought to attach 
and sell other properties ofthe respondent. 
Before the District Munsif the pleas that 
were raised by the respondent were that the 
execution application is barred because 
limitation started from the date of the 
decree in O, S. No, 366 of 1917 and not from 
ihe date 
ps Y $s - 


n 
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. under s. 48 as it was over 2 years. 


when he actually paid the amount 
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of that decree. ‘The other objection taken . 


was that the present application is di 
6 
District Munsif held that limitation began 


to ruu from the date when the appellant . 
actually paid the amount and also held that. 


8. 48 was not a bar, and there is no discus- 
Sion as regards the applicability of s. 48 
as he held that the subsequent application 


was a revival of the original. application.. 


The District Judge reversed the decision 


of the District Munsif on the ground that ` 


the three years began to run from the 
date of the decree passed in favour of the 
auction-purehaser and that it was the duty 


ofthe present appellant to have paid the 


amount then and not to have waited till the 
auction-purchaser pressed for,execution and 
that the application was, therefore, barred, 
In that view it was not necessary to con- 
sider s. 48, | 

Itis argued for the appellant that the 


judgment ofthe District Judge is wrong . 
and that the starting point. would be from: 


the date when in execution of the decree he 
was compelled to, pay the amount, because 
if for any reason the decrec-holder did not 


execute his decree, there was no damage - 


which the appellant could suffer. 
not then say that he has suffered damage 
because he had to re-pay. any money which 
he got in satisfaction of the decree in the 
original suit. Wethink that the observa- 
tions in Ramireddi Venkata Appa Rao v. 
Lakojee China Ayyanna (1) support the 
argument of the appellant. 
the learned Judges observe: 

“ When the sale is set aside, the decree- 
holder ia liable to re-pay the purchase- money 
if called upon by the purchaser to do so, 
but not otherwise. His position in this 


He could ` 


At page 2114. 


a 


respect is analogous to that of the bankers . 


in the case of Torab Alt Khan v. Nilruttun 
Lal (2) who had paid out money to a wrong 


person: it was held that their cause of ac- ` 


tion against that person for recovery of the. 
money did not arise before they were com- . 


pelled to pay the true owner: til then it 


‘could not be said that they were damni- 


fied .by the action of the defendants, 
‘Until the money was paid the plaintiffs 


. did not suffer any loss. The mere demand 


by the heirs of Asgar Hcssain (the real 
owner) didnot give the plaintiffs a cause 
of actiou against the defendants, nor did 


(1) 30 M. 209; 17 M. L. J, 194, 
(2) 13 O. 155: 6 Ind. Deo. (x. B.) 802, 
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the institution of the suit. The demand 


might have been abandoned, or the suit: 


dismissed.’ 

“So here the judgment-debtor’s action in 
getting the sale set aside did not injure 
the decree-holder until he was compelled to 


refund the purchase-money to the purchas-. 


er, and till then hehadno right to call 
upon the judgment-debtor to pay his debt 
& second time." ; 

: We think that these observations apply 
with equal force to a case like the present 


where matters simply rested in a decree. 
obtained against him which might or might . 
We think that the Dis- . 


not be executed. 
trict Judge was wrong in holding that the 
mere passingofa decree cast on the ap- 
pellant the duty of paying the money and 
applying for execution of his own decree 
on peril of his decree being barred, if he 
did not doso within 3years.  . 
Mr. Sambasiva Rao for the respondent 
did‘not seriously support the judgment of 
the District Judge on this question. He, 


however, raised two points and seeks to. 


Bupport the judgment on the other grounds. 
The first point raised is that O. XXI, r. 91 
makes the sale absolute and binding if not 
Bet aside by the auction-purehaser within 


30 days and that in the present case the. 


auction- purchaser not having done so, the 
decree in -his favour was a decree which was 
not a proper decree to have been passed, 


and that as his client was exonerated, it is, 


open tohim to take the point that the orig- 


inal satisfaction recorded stands -goud as.. 


the sale has not been set aside in 30 days as 
required by the Civil Procedure Code. and 
the Limitation Aot, He also argues that 
5. 48 isa& bar to the present proceedings, 


We do not think that in a case like this 


Where the subsequent application is for en- 
tirely different reliefs, it can be -treated ag 
® continuation of the original application. 
To do so would be to allow the party to 
treat any application made subsequently 
B8 a continuation of the original applica- 
tion, l | 


Ti the respondent wants to. contend that. 


B 48 is & bar to the present application as 
B fresh application for execution and not 
merely as & continuation of the previous 
application, the appellant would be entitled 
tocontend that by reason of fraud or any 


other reason which the lawallows, s. 48: 


would not apply. ; 
As regards the contention that O, XXI, 


m, B) barsany relief; the objection was not 


/ 
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raised in the Courts below. “Having re- 
gard to the deeisions in Muthukumarasamia 
Pillai v. Muthusami Thevan (3)and Mundla- 
pati Jagannadha Rao v. Rachapudi Basa- 
wayya (4), we think the. question is one 
which should be gone into asitis clear that 
unless the appellant ean prove fraud or - 
any other abuse of the process ofthe Court, 


. the sale would become absolute and it will: 
,not be competent to the auction-purchaser 


to. file: asuit to recover the purchase-money. 
We think. the proper course will be to set 
acide the order of the District Judge as it 
was passed on the grounds which we cannot 
support and remit the case to the District 
Munsif for decision as, to whether O. XXI, 
r.9l applies to. the facts. of the present 
case so asto bar the application for execu- 
tion now presented and whether the 
present execution applieation is in time 
and not barred by s. 48, Civil Procedure 
It will be open to the parties to 
adduce fresh evidence in support of their 
contentions on either of these points. 

As regards costs, as the appellant has 
substantially succeeded and as we are sende 


ing back the case on a point which was not 


taken in the Courts below, the respondent 
will pay the costs of the appeal here and in- 
the lower Appellate Court and the costs in, 
the T Court/ will abide and follow the 
result, 


Y.N. V, Case remanded. 


. (8) 100 Ind. Oas. 522; 25 L. W. 232; 52-M, Lı Ji 


"ps 38 M. L. T. 84; A. I. R. 1927 Mad. 394; 60 M. 


9. ‘ 

(4) 104 Ind. Cas. 614; (1927) M, W; N. 224; 26 L. W, 
212; m M L. J. 255; 39 M.L. T. 121; A.L R, 192? 
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MADRAS HIGH COURT. 
Szcoxp Civit AePzaL No. 686 oF 1924, 
October 13,1927.  ' © 
' Present: —Mr. Justice Devadoss. 
THALIYIL MANAYIL PARA- 
. MESHWARA TIRUMUMPA - | 
— PLAINTIFF—ÀPPELLANT | 


ae ad ' Versus Els s 
VALIA NARAYAN TIRUMUMPA 

— DEFENDANT—HESPONDENT. 

Law—Nambudiris—Succession to Selfi 
acquisitions of male. member—Wife and. children or ` 
tavazhi, whether entitled to succeed in preference to 
tarwad—Custom excluding tarwad, proof of. > 

"Their Lordships upheld a finding that there was no 
special custom among the Payyanoor Nambudiri, 
amilies in Malabar by which the self-acquisition of a 


56 uu | 
male member dying intestate devolves upon his wife 
and children orón his tavazhi in preference to the 
tarwad. ' 

Second appeal against the decree of the 
District Court, South Kanara, at Mangalore, 
in Appeal Suit No. 338. of 1922 presented 


` . against that of the Court of the District 


Munsif, Kasargad, in Original Suit No. 51 


. : df 1921. 


. Mr. Sivarama, Menon, for the Appellant. 
Mr. Kutti Krishna Menon, for the Re- 
spondent, ; 
JUDGMENT. —Mr. Sivarama Menon 
for the appellant wants to contest the 
correctness of the decision in Govindan 
. Nair v. Sankaran Nair (1). That decision 


was followed by me and Mr. Justice Spencer ` 


in Vazhayil Abuvakkar v. Kunhikuttiyali 
(2).. I am not prepared at this stage to refer 
the appeal to a Bench on the ground that 
the decision in Govindan Nair v, Sankaran 
Nair (1) should- be re-considered. 
“There is another point in the appeal 
"which requires consideration. The parties 
belong to a class of Nambudiris who have 
adopted to some extent the Marumak- 
kathayam Law. The appellant asked the 
lower Court. to take evidence "on the 
question of custom obtaining in the class of 
Nambudiri families to which the parties 


belong of the selfacquisition of a male: 
member devolving upon the tatazhi and. 


not upon the tarwad in case he dies 
intestate, This point-was neither raised in 


the pleadings nor in the trial Court and the ` 


District Judge who heard the appeal did 
not think it necessary to call for a finding 


upon the alleged custom.” Considering 


the fact that this class of Nambudiris 
has adopted to some extent the Marumak- 
kathayam Law, the question is whether the 
whole of the Marumakkathayam Law iss ap- 
plicable to them. It is stated that the males 
' „ia the families contract lawful marriagés. 
Seeing that there is some. departure from 
the ordinary incidents of Marumakkathayam 
‘Law in the case of these Nambudiris, I think 
it would be best in the interests not 
only of the parties to this litigation but in 
the interests of the whole of this class of 
Nambudiris to call for a finding on the 
alleged custom, : The appellant will pay the 
" costs of this inquiry in any event to the 
respondents, as he did not raise the point 
. in thé trial Court. The District Judge will, 


(1) 2 Ind. Cds; 183; 32 M. 351; 6 M, L. T, 100; 19 “Ms 
L. J. 350 D. E 
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there, record a finding. on the following 


issue :—: i 


“Tg there a custom in the Payyanoor Nam- 


budiri families by which the self acquisi- : 


tion of & male member dying intestate 
devolves upon his wife and children and in. 
the absence of wife and children upon the 
tavazhi and notasin the case of ordinary 
Marumakkathayam- families upon 
tarwad." 


Time for return of findings is two months - 


and seven days for objections. 





In compliance of the order of the Court 
calling for a finding upon the issue referred 


to the District Judge of - South Kanara’ | 


submitted the following  . 
FINDINGS.—I am directed by theHigh 
Court to submit a finding on the issue :— 
"Is there a custom in the Payyanoor 
Nambudirifamilies by which the Self-acqui81- 
tion of a. male member dying intestate 
devolves upon his wife and children;in 
the absence of. wife and children upon the 
tavazhi, and not asin the caseof ordinary 
Merumakkethayam families upon -the 
tarwad ?" 4 E 
if * ik h ^ Hh à * 


I find, therefore, that it is not proved that 


there is & custom among the Payyanoor. 


Gramam Nambudiri families by which the 
self-acqujsition of a male member dying 
intestate devolves upon his wife and 
children. | | an ue 

"The next question is whether there 188 
custom among the Payyanoor Graníam 
Nambudiris by which thé self-acquisition of 
a male member dying intestate devolves on. 
his tavazhi. 

* if * » x *K : E * 

On the whole, I have no. hesitation in 
holding that the plaintiff has not proved 
that there is à custom among the Payyanoor 
Gramam Nambudiris by which the self- 
acquisition of a male member ` dying 
intestate devolves upon his tavazhi, in the 
absense of his wife and children, I,-there- 
fore, find the issue remitted in the negative, 

After the return of the finding of the 
lower Appellate Court the Court, delivered 
the following | DEBE: 

JUDGMENT.—The finding is accepted 
and the second appeal is dismissed with 
costs including the costs incurred: in thé ' 
finding proceedings. | 


YN Appeal dismissed, = 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
` SECOND UIVIL APPEAL No, 84-B or 1927. 
August 10, 1927. ` 
Present:—Mr. Hallifax, A. d. O. 

" RAMBHAU AND oTHERS— 
DEFENDANTS Nos. L AND 2—APPELLANTS 
versus 
WAMAN RAO AND ANOTEER— 
PLAINTIFFS AND Darenbant No..3— 
RESPONDENTS, 


Hindu Law—Joint family—Alienation by manager 


—Legal necessity—Actual enquiry by creditor, whether 
invariably necessary—Belief as to legal necessity, when 
suficient—Absence of legal necessity—Money spent 
for use of family—Loan, whether binding on 
family. ' 

In order to make an alienation by the manager of 
a joint Hindu family, binding on the members, it is 
not necessary in every case to prove actual enquiry 
by the creditor as to whether there was legal neces- 
sity for .it; it would be sufficient if it is proved 
that the creditor had the belief that there was such 
necessity provided that it was based on information 
thst could reasonably give rise to such belief, 
whether that information was obtained by direct or 
indirect enquiries or in any other way. The question 
of enquiry into the necessity, or of reason to believe 
in its existence, can only arise when there is no 
proof of its existence or proof that it did not exist 5. 
then the lender is covered by proof, that he believed 
it to exist even if it didnot. But when the lender 
is familiar with all the circumstances ofthe family 
to which the money was lent, the only way in which 
the family could be made liable in such a case 
would be by proof thatthe necessity did exist. [p. 
657, col. 2 | 

Even in the absence of proof of actual existence of 
necessity the family would be liable to re-pay the 
loan. if itis proved that the loan was taken for the 
family and spent for it, irrespective of the question 
Whether the person borrowing the loan had or had 
not the authority to borrow it. (ibid. 

Appeal against a decree of the District 
Judge, 
1927, in Civil Appeal No. 113 of 1926, 

Mr. V. Bose, for the Appellants. 


Amraoti, dated the llth February, 
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. lender can have had no reason to believe in 


JUDGMENT.—It has been found, and. 


itis beyond all possibility of doubt, that 
Bhaurao was the manager of the joint 
Hindu family consisting of himself and 
the appellants and' that they knew he was 
dealing with the plaintiff and’ everybody 
else and was borrowing money from the 
plaintiff. in that capacity. Apart from the 


false allegation that this was not so, the 
pleas put forward for them are that there 


was no necessity for the borrowing, as the 


family had a sufficient income for its needs. 


and the plaintiffdidnot satisfy himself by 
proper enquiries that there was any such 
necessity. it 

[n a large number of such cases, if no 
actual necessity for borrowing is proved, the 


^ 
ta 
e 


ff 


its existence unless he made enquiries from 
the borrower at, or shortly before, the time 
the loan was made. From this the idea 


^as arisen, and is now very common, that 


it ig necessary to prove in every such case, 
that the lender formally asked the borrower 
on each occasion whether the money was 
really required or not, and he replied that 
it was and explained how and why. Such 
an enquiry would ordinarily indicate that 
there had been no proper enquiry at all. 
The confusion arises out of substituting 
"enquiry" for "reasons to believe." The 
matter in issue is not the enquiry but thé 
belief based on information that could 
reasonably give riseto it, whether that in- 
formation was obtained by direct or indirect 
enquiries or in any other way. 

Butin the present case the lender was 
familiar with all the circumstances of the 
family to which the money was lent, and 
he knew whether thenecessity for borrow- 
ing arose ornot. The question of enquiry 
into the necessity or of reason to believe in 
its existence can only arise when there is 
no proof of its existence or proof that it 
did not exist; then the lender is covered 
by proof that he believed it to exist, even 
if i& did not. But he cannot possibly 
prove that here because, if it did not exist, 
he was wellaware that ib did not. The 
only way in which the family could bs made 
liable insuch a case would be by proof 
that the necessity did exist. As to that it 
has been found in the lower Appellate 
Court thatthe family was in chronic need 
of cash, and J can see no reason for disturb- - 
ne that finding even if I were allowed- to 

0 80. 
“But even the question of the actual exist- 
ence of the necessity does not arise. If 4 
person borrowsmoney for me, without my 
authority and even without my knowledge 
and though I have plenty of money of my 
own already, and I take the money from him 
and spend it myself, Iam surely bound 
to re-pay it to the lender.. That is made 
clear in more than one section of the 
Contract Act. Now it is beyond doubt 
that the whole of the money borrowed by 
Rambhau for the family was spent on if 
or by it, whether on*necessities or luxuries 
or even debaucheries. That fact has been 
practically admitted all through. The 
only approach to a denialof it is to be 
found in a pleading in which the word 
banefit’ appearsab the end, though the 
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the family did not benefit by the borrow- 
‘Ing, not that it did not receive the money. 
Even if it had been pleaded that the family 
did not receive the money, there is no 
evidence to that effect, and the fact that 
the manager for a long time openly 
borrowed the money in its name in ihe 
same village, of which nearly a half is 
now admitted to have been spent on the 
family, is proof that it did. | 

Bub even if we accept the impossible 
suggestion that Bhaurao went on all that 
time borrowing money openly in his own 
village in the name of his family, and 
spent more than halfofit on himself, the 
appellants arelittle better off, Their actual 
plea,if.any such plea was ever taken, was, 
of course, that Bhaurao spent the whole of 
the money on himself, but itis now ad- 
mitted that the plaintiff has proved, with- 
out the help ofthe absence of any denial 
by the appellants, that the family did 
receive the benefit of a sum of Rs. 2,160, 
expended on wheatseed, the building of a 
house, the payment of lease money and 
the assessment on their land. That leaves 
Rs. 2,976 shown as borrowed for “cultivation 
and house-hold expenses" which accord- 
ing to the appellants, Bhaurao .spent on 
himself and they never saw. But Bhaurao 
re-paid Rs. 2,125, and there is no more evi- 
dence of that having come out of family 
funds than of the Rs.2,9/6 having gone 
into them, so, that all that is left of 
the sum that Bhaurao spent on himself is 
Rs. 851, and the balance due by the appel- 
lants on the account would be Rs. 1309 
instead of the Rs. 2,160 the plaintiff says it 
15. , 
The appeal is dismissed without notice 
to the respondents. 

G. R. D, 


A. N, À, Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. 
-SEconD CIVIL APeEsL No. 396 or 1926, 
November 24, 1927, 
Present :—Mr. findlay, J. C, 
MUNNA SINGH.RAJPUT-—PL4INTIFF— 
APPELLANT ; 
versus R 
NARAIN SINGH AND oTBSEsB—DREFRNDANTS 
— RESPONDENTS. 

Evidence Act (I of 1872), e. 99— Written. document 
—Surrounding ` circumstances, admissibility of, to 
arrive at true meaning, ; E : 

Section 92 of the Evidence Act does not fetter the 
Court’s power to arrive at the true meaning and 
effect of a transaction in the light of all the surround- 


ing circumstances by going -behind a written .instru- 
ment. [p. 659, col. 1.] ; 

Oral evidence is admissible to prove that although 
a document is executed in favour of two persons one 
of them is solely entitled to the amount due under 
the document and is, therefore, competent to: give a 
valid diseharge. [p. 660, col. 1.] 


Second appeal against the decree of the 
District Judge, Nagpur, dated the 10th 
April, 1926, in Civil Appeal No. 248 of 1995, 

Mr. D. T. Mangalmurti, for the Appellant. 
- Messrs. K. P. Vaidya and M. R. Indurkar, 
for the Respondents. 


. SUDGMENT.—The facts of this case © 
are fully stated in the judgment of the 
first Court, by -which the plaintiff's claim 
was dismissed. The learned District Jud ge, 
in dismissing the appeal, held that it was 
permissible in -the present cage to: prove 
that Musammat Gendibai alone was entitled 
to recover the amount in deposit under 
the receipt (P-1), and also dismissed 
the present plaintiff's appeal. He has 
now come up to this Court on second 
appeal, 

he first matter for decision is whether, 
in view of the terms of P-l, it was 


permissible for the lower Courts to hold 


that Gendibai alone without the present 
plaintiff was entitled to give a complete 
discharge for the amount. jn question. 
There has been some argument in thia 
Court totheeffect thatthe words of the 


` receipt do not necessarily imply that Gendi- 


bai and the plaintiff were cc-promisees; I 
will assume, however, that this was so. It. 
has been urged strongly on behalfof the 


| appellant that, in view of s. 92 of the 


Indian Evidence Act; it was not permissible 
for the defendants to prove, or for the 
Courts to hold, that Gendibai could give 
alone a valid discharge as regards the. 
Amount covered by P-l. Section 92 


. vf the Evidence Act only lays down that ig. 
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the case of a written contraet, “no evi- 
dence of any oral agreement or statement 
shall be admitted, as between the parties 
to" the contract "for the purpose of contra- 
dieting, varying, adding to, or subtracting 
from, its terms." Iu the case of considera- 
tion mentioned in such a written document, 
itisopen to the party contesting it to show 
that there was no consideration, or that the 
consideration was different from that des- 
cribed in the contract. In the present.case, 
the position of the defendants is that the 
present appellant joined inthe execution 
of the document at his own request and 
that he was allowed to doso, being the 
husband of Gendibai. Their Lordships of 


the Privy Council in Baijnath Singh v. Vally 


Muhammad Hajee Abba (|) have remarked 
as follows: 

“It is true, as was laid down in Balkishen 
Das v. Legge (2) that unders. 920f the 
Indian Evidence. Act, as between the par- 
ties to an instrument, oral evidence .of in- 
tention is not admissible for the purpose, 
either of construing deeds of or proving the 
intention of the parties. But inthe view 
their Lordships take of the circumstances 
of this case, the section and the ruling have 
no application to it: 

“The preamble to the Evidence Act recites 

“that ‘itis expedient to consolidate, define 
and amend the Law of Evidence’, and s. 92 
merely prescribes a rule of evidence; it does 
not fetter the Court's power to arrive at the 
true meaning and effect of a transaction in 
the light of all the surrounding circum- 

_Btances. To these circumstances their Lord- 
ships will briefly advert.” - < 

The position inthe presentcase seemsto me 
to be precisely analogous to that adumbrat- 
ed in the. second passage from their Lord- 
ships’ judgment just quoted: If the find- 
ings of the lower Courts on the questions 
of fact involved stand, vie, that this money 
was, .in reality, Gendibai’s and that 
at the time her husband was fully 
aware of this and never attempted to con- 
test the fact, then it seems tome obvious 
that, in the circumstances of the present 
case, it isopen to this Court to take into 
consideration the evidence which has been 
produced on behalf ofthe defendant— version 


(1) 86 Ind. Cas. 332; 3 Rang. 100 at p. 125; A. I. R. 
1925 P. O. 75; 48 M. L,.J.339; 2 O. W. N 279; 27 Bom. 


L. R. 787; 8 Pat. L. R. 227; Le R. 6 A, (P, O) 57; 30. 


O. W. N. 242 (P. O.). | 
(2) 27 I A. 58, 22 A. 149; 4 O. W. N, 153; 2 Bom. 
L. R. 523; 7 Sar, P. O.J. G01; 9 Ind, Dec. (x. B.) 1180 
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‘pro rata of the amount concerned, or 


fact offered’ by. him, on 
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of the cireamstances under which P-1 wag 
executed. Ido not think there is any 
necessity to have recourse, as the learned 
District Judge did, to the analogy of a 
benami transaction. The analogy may 
exist, but, at the best, it is a vague and 
imperfect one. It has, however, been urged 
before me that the lower Appellate Court 
was incorrect in holding that the money 
in question was in reality Gendibai's own 
property. This money, it has been argued, 
represents the sale-proceedsof the field of 
Gendibais father. Gendibai has a son 
alive and she is now residing with the 
plaintiff. It is suggested, therefore, that 
she has only a life-interest in the money 
and that, in the circumstances, it is in- - 
correct to hold that the money was 
Gendibai’s sole and absolute property. 

A. further argument has also been 
adduced that, in any event, .Gendibai 
having allowed her husband to join as & 
promisee in the note (P I), the presump- 
tion arises that she had made him a gift 

; had 
constituted him, so to speak, a partner in 
the money concerned, 

Neither. of these arguments seems to 
me to beof any avail in the present case. 
We have in the first Court's judgment a 
careful finding of-fact as regards the 
circumstances under which the present 
plaintiff executed the receipt, dated the 
7th November, 1923, (3 D-1), The astound- 
ing story told by the plaintiff in this 
connection only needs to be. read to be 
disbelieved, although it is not more 
obviously false than various other pleas of 

which the Sub- 
ordinate Judge has animadverted with 
well-deserved severity. Holding, as I do 
that this document was executed volun- 
tarily, it is perfectly obvious that the plain« 
iff cannot now be heard to say that -the 
money was his under the ordinary princi- 
ples applicable to a. Hindu woman, or by 
gift, or by partnership. Even the very 
receipt, dated the 21st May, 1923, (1 D.-1) 
was also attested by him. It has, indeed, 
been suggested on behalf of the appellant 
that the mere fact that the -plaintiff ex- 
ecuted the document (3 D-1) implies that 

s had been interested in the’ property 
concerned. I am unable to accept thia 
suggestion. Considering the relations ex. 
isting between a Hindu husband and g 
Hindu wife, third parties may well take 
the precauticn: of obtaining the hysband'g 


s op aeri 
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Bignature on documents like those we are 
concerned with, and the fact of the ap- 
pellant's signature being taken leads, in 
my opinion, to no necessary presumption 
that he actually had a title to the pro- 
perty in question. 

The ease, in short, is, in my opinion, 
clearly one in which, on the principle laid 
down by their Lordships of the Privy 
Council in the case quoted above, the Court 
is bound to go behind the written terms of 
P-l and: to elucidate the real facts of 
transaction. On the findings of fact arrived 
at by thé lower Courts—findings which 
there is not a shadow of ground for dis- 
turbing it seems to me inevitably to follow 
that, in the peculiar circumstances of thia 
case, Gendibai must be held to have been 
capable of giving a valid discharge for the 
debt as she professed to do. This being 
.80, the plaintiff-appellant is clearly out of 
Court and I need hardly add, that, from 
the equitable point of view, he has never 
had ashadow of case. The appeal fails 
and is dismissed. The appellant must bear 
the respondents’ costs. Costs in the lower 
Courts as already ordered. 

GRD, | Appeal dismissed, 

AN, A, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 154 oF 1997. 
October 29, 1927. 
‘Present;—Mr. Hallifax, A. J. C. 
MANSARAM AND OTBERES—DREFENDANTS— 
i APPELLANTS 
i versus 

LUNGRAJI—PrAINTIFF—RESPONDENT. 

"Ghat"—Long user—Presumption—Persons in use, 
when liable to be ejected. 

The existence and regular use of a "ghat" for a 
very long time is conclusive proof of the fact that 
it had its origin in an express grant and the per- 
sons inregularuse must be held to be at least licensees 
of the land covered by the ghat, and cannot be 
ejected by the malgüzar, unless it be for using it for 
any other purpose than as a ghat. 


Second appeal against the decree of the 
Additional District Judge, Betul, dated the 
27th of January, 1927, ‘arising out of the 
decision in Civil-Suit No. 75 of 1926, in 
the Court ofthe Sub-Judge, Second Class, 
Multai, dated the 30th September, 1926.1 

Mr. S, A. Ghadge, for the Appellants. 

. Mr. 8. B. Gokhale, for the Respondent, 
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- 167 1. O. 1928. 


JUDGMENT.—The learned Judges. 
of the two lower Courts may have had 
clear ideas of what the "ghat" to which this 
case refers is like, but it is impossible to 
get anything but a véry vague idea of it 
from the record. From explanations given 
in this Court it appears to consist mainly 
of two stone walls in the bed of a river, 
parallel to each other and to the stream, 
about ten feet long and five feet apart, with 
perhaps lower stone walls at each end. The 
stones are not cemented or joined in any 
way, but the structure is permanent; a 
stone or two may require replacing every 
year, but otherwise it is unaffected even by 
heavy floods. 

The finding of the lower Appellate Court 
that the malguzar, who was a resident of 
the village till 1911, knew nothing about 
this “ghat”, -which has been in existence 
and in regular use every year for at least 
sixty years, is impossible, and it is disprov- 
ed by the plaintiff's own evidence. In his 
plaint filed in February, 1926, he made the 
positive statement that the “‘ghat” had been 
constructed in the previous September, 
which was untrue to his own knowledge. 
The actual facts are apparent from the evi- 
dence of the Kotwar, Jairam Mahra (P. W. 
No, 2) and indeed most of the other wit« 
nesses, l 

Fhe facts are these. For some time 
before September, 1925, the malguzar and 
most if not all ofthe other villagers have 
desired that the "ghat" should be removed 
for jthe convenience of a sadhu who had 
come to live near it or wished to do so. In 
September, 1925, which is the time the 
malguzar falsely states to be that of the 
there was & 
panchayet in the village at which it was 
decided that the defendants would have to 
go, to make room for the sadhu. The de- 
fendants, however, refused to go, and the 


"malguezar filed this suit; apparently on be- 


half of the villagers, preferring untruth to 
the truth as & basis for it. 

The existence and regular use of the 
"ghat" for such a long time proves con- 
clusively that it had its origin in an ex- 
press grant of permission from the malgu- 
zar. Onthat it might even be possible to 
say that the defendants are occupancy 


‘tenants of that part of the bed of the -river 


covered by their "ghat', paying no rent for 


it, though the definition of "tenant" in the 
"Tenaaey Act was certainly meant to refe 


only to land held and used for agrieulturj 
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or purposes subservient to it, But anyhow 
they are at the least licensees.of that land, 
with a right granted tothem by the owner 
to remain in possession of it free of rent as 
long as they use it as a "ghat" which is 
praetically the same thing. 

The decree of the lower Appellate Court 
will be set aside and that of the first Court 
dismissing the suit will be restored. 

The plaintiff will be ordered to pay the 
whole of the costs of both parties in all 
three Courts. The learned Judge of the 

‘first Court was guilty of ordering that a 
Pleader's fee of one rupee should be paid. 
The Pleader's fee in this Court will be 
thirty rupees, 

G. E. D. 

Decree set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MI1SOELLANEOUS JUDIOIAL OasE No. 7 
oF 1927. 

December 8, 1927. 
Present;—Mr. Hallifax, A. J. O., and 

Mr. Ghulam Mohiuddin, A.J. C, 
COMMISSIONER or INCOME-TAX— 
APPLICANT 


- versus 
MOHOMAD NURULLA KHAN--Nox- 


APPLICANT. 

Income Tax Act (VII of 1918), s. j—Income from 
villages in Nizam's Territory brought into Berar, 
whether taxable. s 

Income derived from renta realized from tenants of 
revenue-free villages situated in Nizam's Territory and 
IDEAE into Berar is taxable under the Income Tax 

ct 


Reference made by the Commissioner 
of Income-Tax on 27th January, 1927, under 
the Income Tax Act of 1920. ; 

Mr. D. N. Chaudhury, R. B., for the Ap- 
plicant, 

Messrs A.V, Khire and W.B, Pendhar- 
kar, for the Non-Applicant. 


ORDER.—The question of law referred 
by the Commissioner of Income-tax is 
stated as follows: | 


"Whether the rents realized from the 


tenants of Kosgaon and Dhotra villages 
situate in the Dominions of His Exalted 
Highness the Nizam and brought into 
Dewalghat in Berar are taxable under 
the Income Tax Aot, in view of the 
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m fl 
fact that these villages form part of 
one single jagir consisting of four villages 
which jagir was granted revenue-free to 
the ancestors of Nawab Mohammad Salam- 
ullah Khan, Khan Bahadur, C. I. E., and 
in view of the fact that owing to dis- 
tribution of territories, two of them, 1. e., 
Kosgaon and Dhotra, happened to go to the 
Nizam’s Territory." 

The last phrase is an incorrect state- 
mentof fact, asthe two villages did not 
happen to go to the Nizam's Territory but 
happened tostay there, while the other 
two happened to go to Berar. But neither 


. that nor any ofthe other facts stated has - 


anything todo with the question of the 
exemption from Ineome-tax ofthe income 


‘derived from the villages and brought 


into Berar, nor has any other fact or 
-consideration been stated which can be 
regarded as even relevant to it. The 
answer is that the income in question is 
taxable under the Income Tax Act, 

G. R. D, Reference answered. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. | 
SgCoND O1vin APPEAL No. 561 or. 1920. 
November 15, 1927. "E 
Present:—~Mr. Kinkhede, A, J. C, 
SANDU—APPELLANT 
versus 
GOPIKA BAI—RESPONDENT. , 

C. P. Tenancy Act (I of 1920), s. 87—Lessee of 
malik makbuza—Acquisition of occupancy  right— 
Omission of entry of such right in Settlement Record, 
effect of. i 

A person holding the land ofa malik makbuza as 
a lessee since before the last Settlement, is not entitled . 
to the status of an occupancy tenant under s. 37 of the 
Q. P, Tenancy Act of 1920, unless he is recorded as an 
occupancy tenant in that Settlement. ) 


Second appeal against a decree of 
the Additional District Judge, Khandwa, 
in Civil Appeal No 43 of 1926 decided on 
lith August 1926. 

Mr. W. R. Puranik, for the Appellant. 

Mr. M. B. Niyogi, for the Respondent. 

JUDGMENT.—I think under e. 67 of 
the O. P. Land Revenue Act, 1917, ‘the 
Settlement Officer was competent to record 
the plaintiff as the malik makbuza of the 
land in suit. The defendant was not record- _ 
ed an occupancy tenant jn the papers of the 
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Settlement of 1913 which preceded’ the 
Tenancy Act of 1920, but on the contrary he 
is recorded as asub-tenant. He has, there- 
fore,not acquired the status of occupancy 
tenant under 8.37 of the C. P, Tenancy Act 
of 1920. The appeal, therefore, fails and is 
dismissed with costs, 


@. R. D, appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MISGEALLANEOUS O1vit PETITION No, 81 
oF 1927, 

December 10, 1927. 

. Present:—Mr. Hallifax, A. J. C. 
- KAMOD SINGH—Appricanr 
: : VETSUS 
KHEMKARA N-—NoN-APPLICANT. 
Practice—Pleader's fees —Method of calculation. 
The proper Pleader's fee to be allowed in a suit 
is not the sum calculated to the last pie on the 
valuation of the suit according to the rates stated in 
the rules made under the Legal Practitioners Act, 
but is what is actually paid or what may reasonably 
have been paid, whichever is less. The rules are 


a good general guide to the sum that may have reason- 
ably been paid, but no more, Me 

There are several factors to be considered in fixing 
the Pleader's fee, in addition to the valuation of the 
guit, and even that must be its real value, not the 
arbitrary or artificial valuation which is often suffici- 
ent for all other purposes. 


Reference made by the District Judge, 
Chhindwara, dated the 25th November, 1927. 

ORDER.—The use of Latin wordsin 
legal matters is seldom more convenient 
than sticking to one or other of the- three 
languages which are prescribed foruse in the 
Courts ofthe Central Provinces and.Berar, 
and then only slightly, but it gives rise to 
“many jinconveniences jn many cases. Apart 
from that, itis hardly consistent to speak 
of this Oourt taking action of its own 
motion in moving it todo so by the sub- 
mission of records with the suggestion that 
the taking of that action should be consider- 


ed. - 

The idea underlying the application 
made in the District J'udge's Court is that 
the only Pleader’s fee that can-be allowed 
as between party and party is thesum 
calculated to the last pie on the valuation 
of the suit according tothe rates stated in 
the rules made under the Legal Practition- 
ers. Act. In most cases that was a wholly 
improper sum to allow under the old rules, 
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“the valuation of the 
.must be its real value, not the arbitrary or 
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and itis so in many cases under the amend- 
ed rules, The proper sum is what was 
actually paid or what might reasonably have 
been paid, whichever is less. Therules are . 
a good general guide to the sum that 
might reasonably have been paid, butno . 
more, 

The fee allowed inthe District Judge's : 
decree was Rs. 1528, and that calculated 
according tothe rules then in force on the 
stated valuation ofthe property in dispute 
was Rs.52-8. It was by accident that the 
common absurdity was avoided of a Judge 
‘solemnly stating in the decree that the 
Pleader's fee which, in his opinion, was: 
paid or ought to have been paid was a sum 
ending in anumber of pies not even mak- 
ing an integral number of pice. It if, 
however, obvious that neither sum was the 
proper sum to allow, and indeed thatthe. 
learned.Judge who passed the decree never 
considered it was or thought about the 
matter at all. Thereis then no more reason 
for reducing the Ra. 152-8to Rs. 52 8 than 
for raising the Rs. 52-8 to Rs. 152-8. 
Indeed if any change ought to be made, the 
very first would be the removal of the odd 
Rs. 2-8 at theend. < 

There are several factors to be considered 
in fixing the Pleader's fee, in addition to 
Suit, and even that 


artificial valuation which is often sufficient 
for all other purposes, In this case the 
dispute was over the right .to separate pos- 
session of a half of 74°67 acres of land, and 
the Pleader's fee allowed in this Court was 
Rs. 200. Before any amendment of the 
decree ofthe lower Appellate Court can be 
possible it must be shown that the sum of 
Rs. 152 8 is more than was paid or might 
reasonably have been paid by the plaintiff 
to his Pleader in that Court, not merely that 
the drithmetical process by which the 
Judge nominally (and his Reader actually) 
arrived at that sum was wrongly applied. 

Even if there were any apparent cause 
for altering the decree, that could probably 
be done only in a review, and anapplication . 
for that was time-barred when the present 
application was presented. But there is 
no such cause at all, and I decline to 
interfere. 


G. R. D.) Application rejected, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Crvir, Revision No. 13! or 1926, 
September 21, 1927. 
Present:—Mr. Prideaux, A. J. C. 

Seth NAZARALI—APPLICANT 

VETSUS. 

BALA AND ANOTHER—NON-ÁPPLICANTS. 

Civil Procedure Code (Act V of 1908), O. XXI, v. 46 
—Attachment of money---Order by Judge having no 
jurisdiction over place of attachment, whether legal 
—Ratlway contractor, payments to be made to, whe- 
ther attachable—Prohibitory order to Station Master, 
legality of. : 

No prohibitory order for attachment of money can 
be made under O, XXI, r. 46 of the Civil Procedure 
Code unless the Judge issuing such order has juris- 
dietion over the place where the attachment is to be 
made. ig à 

Payments to be made to a Railway contractor for 
work done by him are not attachable under the rule 
a3 itis neither the salary nor the allowance of a servant 


ofthe Railway Company. Nor is the- Station Master . 


ofthe place where the contraet work was done, the 
proper person to whom such an order can be issued. 


Revision of an order of the Small Cause 
Court, Khand wa, dated the 6th March, 1926, 
in execution proceedings arising out of 


Civil Suit No. 414-of 1925, dated the 17th - 


March, 1925, 
Mr. W. R. Puranik, for the Applieant. 
Mr. A. V. Khare, for the Non-Applicants, 


ORDER.—The applicant in this case 
obtained a decree against one Bala for 
Rs. 218-6 6 including costs. -Bala was a 
contractor forthe G. I. P. Railway Com- 
pany. The applicant applied for execution 
to the Small Cause Court, Khandwa, and 
asxed fora prohibitory order for attach- 
ment of certain money due to Bala by 
the G.I. P. Railway Company. The 'ap- 
plicant obtained the order and it was 
sent tothe Chief Auditor, Bombay, and 
te the Loco Trafic Manager, Nagpur. The 
Bombay Officereturned it on 27th March, 
1925, pointing out, and rightly so, that 
the attachment obviously fel under 
O. XXI, r. 46, - Civil Procedure iOoJe, and. 
should come from a Judge having juris- 
diction in Bombay, Then the prohibi- 
tory order was served on the Station 
Master, Khandwe, obviously a wrong per- 
son to address sucha documentto. The 
execution proceedings have been struck off 
as wholly infructuous, < 

It “is fairly obvious that unless the 
applieant can bring the prohibitory order 
, under O, XXI, r. 48, Civil Procedure Code, 
he has no ease. I am certain that the pro- 
perty in this case, which belonged to a 
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Railway contractor and consisted of pay- ` 
ments to be made to him for work done, is ` 


neither the salary nor theallowance of a 
servant of the Railway Company. It is 
also clear that the 


Station. - Master, : 


Khandwa, was not the proper .person to ' 


proceedings have been properly disposed 
of. Iaccordingly dismiss this application 
with costs. 
non-applicants’ costs. 
at Rs. 15. 

G. R. D. 

A, N, A. 


I fix Pleadér's fees 


Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Divin APPEAL No. 106 or 1926, 
November 11,1927. 3 
Present:—Mr. Findlay, J. C. 
VIDIABALAND OTHERS—DEFENDANTS— 
APPELLANTS 
versus 

Mandir Shri SHEOJI tTHrovax Sar- 
bharakar, JAIRAMGIR —PrAriNTIFF— " 

RESPONDENT. 


“address toin the matter. On the facts I have. . 
no hesitation.in finding that .the. execution , 


A (V. re C 


The applicant will pay the 


Religious endowments—Idol—Property dedicated to 


idol—Management vested in panchas—No provision 
for appointment of substitute on death of pancha— 


Death of pancha—De facto manager's right to sue— ' 


-Trusts Act (II of 1882), s. 76. 


Where a deed dedicated certain property to an 


idol and appointed a certain number of panchas 
for the management of the property but failed to 
make any provision for the appointment of & new 
pancha if any of the panchas died and did not lay 
down that others would be incapable of acting unless 
a fresh one was appointed : 


Held, that the de facto manager had à right to 


file suits on behalf of the idol relating to the manage- 
ment 5 the property dedicated to the idol. [p. 664, 
col. 1. 


Sheo Ramjiv.Sri Ridhnath Mahadeoji (1), fol! 


lowed. . 

First appeal against a decree of the 
Sub-Judge, First Class Seoni, dated the 26th 
July, 1926, in Civil Suit No. 15 of 1926, 

Mr. W. R. Puranik, for the Appellants. 

Messrs. M. R. Bobde and M. D. Khande- 
kar, for the Respondent. ` 


JUDGMENT.—The plaintiff, idol of. 


Mandir Shri Sheoji of Mauza Mobgaon 


(Seoni), filed the present suit against the ` 


three defendants-appellants fora declara- 


tion that it was entitled to have the. patti- ` 


tion of the said village effected and to have 
g3parate possession of. a 4-annas share 
thereof together with.allrights appurten- 


ant thereto, and the defendants have now. 


L3 
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pleadings ofthe parties and the facts of 
. the case are fully stated in the judg- 
mentofthe lower Court and I proceed at 
, once-to dispose of the questions which 
have been agitated in this appeal. 

On the appeal coming on for hearing, 
the Counsel for the appellants did not 
press the objection with regard to limita- 
tion in view ofthe fact that” the order, 
dated the 26th May, 1922, of the Deputy Com- 
missioner (cf. copy P-4) shows that the 
latter officer , considered he was acting 
under s. 165 of the Land Revenue Act. 

The first point pressed on behalfof the 
appellants was that. Jairamgir, as the 
sarbharakar of the temple,-could not alone 

file the present suit. In this connection, 
^ reference has been made to the so-called 
= trust deed and it is suggested that there 
must be four panchas duly appointed be- 
fore the present suit could be filed by 
them. Iam unable, however, to accede to 
this proposition, .The deed in question is 
perhaps an irregular and faulty one. 
Musammat Sonabai gifted the property to 
the idol but remained manager during 
her life. Thénthe four panchas named 
were to manage after. her death, but the 
terms-of the deed clearly imply that the 


deity was to bé the owner and that the 


panchas were to be mere managers. The 
Mutation Record of 1912 (P-2) bears 
out this view and it is prefectly clear 
that Jairamgir has been de facto mana- 
ger on behalf of the idol. In those 
circumstances, Tam in agreement with the 

view. taken in Sheo Ramji v. Sri Ridhnath 
` Mahadeojt (l) aad .am of opinion that 
Jairamgir had power to file the present suit 
‘in theformit was filed. There was no 
distinct provision in the deed constituting 
the so-called trust that when any panch 
died, another was to be appointed in 
“his place. Even if the panchas were to 
be given the position of trustees—which 
is extremely. doubtful in view of the 
terms of the deed—s. 76 of the Trusts Act 
would be a sufficient answer to the appel- 
lants’ allegation on appeal in this con- 
nection, The trust .deed does not lay 
down that, if any of the trustees die, the 
others shall be incapable of acting until a 
_ fresh trustee is appointed. On the con- 
trary, the only provision in this connec- 
tion laid down therein is that, if all the 


:_ (1) 71 Ind. Cas. 480; 45 A. 319; 21 A. L. J, 148; A. I. 
-` R,-1923 AlL- 160, Rm qe 
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come up to this Court on appeal. The ` 
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panchas are absent (or presumably dead), 
the existing King should take over the 
management and make proper. arrange- 
ments. The first .cohtention urged on 
appeal, therefore, fails. 

The next contention urged is that 
Sonabai had owned a 5-anna 4-pie share 
of the village and had gifted the 4-anna . 
share without khudkasht to the- temple 
and that the remaining lanna 4 pie 
share with khudkasht had been given to. 
Parasadgir and has now fallen into the 
share of[the present defendants appellants. : 
In other words, it is urged (cf. the 
jamabandis D-3, D-4, and D 5). that -what- 
ever khudkast Sonabai had at the time 
of the gift to the temple, did not pass 
thereto,it being admitted at the same 
time that, if any khudkasht land was sub- . 
sequently created in.respect of the 4-anna 
share, that would pass therewith. 

“As regards the sir land, similarly it 
is urged that the plaintiff-respondent was 
not entitled to claim partition with res- 
pect to any sir lands, as these exclusively 
belonged to the ‘defendants. In the 
absence of any distinct pleading or proof 
that there has been a partition of sir and 
khudkasht lands and that these are in 
the exclusive possession eof the defendants- 
appellants, I do not think this conten- 
tion ean succeed. Even the defendants’ 
witnesses (cf. the evidence of D, W, 
No. 1, Madangopal) professed ignorance 
as to whether there had been any parti- 
tion of sir and khudkasht lands, while 
Laxmi Chand (D. W. No. 2) definitely 
said that there had been none, This ques- 
tion, therefore, seems to meto be essen- 
tially one for the Revenue Oficer to 
determine in the course of the partition; 
cf. 88. 137 and 175 of the Land Revenue 
Act. It may conceivably be found that 
thereis no sir and  khudkasht land ap- 
purtenantto the share, but prima, facie, 
on the record, asit stands, the  partition- 
ing officer must have power to determine 
whether thisis so or not. The judgment 
of the lower Oourt is somewhat ambigu- 
ousin its para.7 on this point because, 
in one part thereof, it refers to the fact 
of there being no bar to the division of 
the proprietary rights in the sir land 
appurtenant to the 4-anna share, while, in 
&later part, almost contradictory state-' 
ments are made as to whether or not- 
plaintiff: is entitled. to -cultivating rights 
in sir, The decree. asgiven in the terms. 
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it is, viZ,'"plaintiff ig entitled to have the 
partition of the entire village effected 


and to have separate possession over its 


4.annas share.along With sir and khud- 
kasht, land appurtenant to that share’, 
ig perhaps afaulty one in that it gives 
rise to the assumption that there is sir 
and khudkasht land appurtenant to the 
share in question, Personally, I think 
this question must be left an open one 
for the partitioning officer to determine 
and it would be premature for the Civil 
Court to determineit at this stage. Auy 
misunderstanding, which might arise in 
this connection, will be obviated if the 


words "if any" are inserted between the. 


words "land" and “appurtenant” in the 
passage from the decree just quoted. 
This modification is perhaps unnecessary, 
but anyhow it is a case of erring on the 
pide of safety. 
laecordingly order that the decree be 


amended accordingly by the addition of. 


words given above. To all intents and 
purposes, the present appeal has, how- 
ever, failed and the appellants. must bear 
the  respondent's costs therein. Costs 
will be borne in the lower court as already 
ordered. 


JG. R. D, Appeal dismissed. 


hs 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
URIMINAL Revision No. 333 or 1927. 
December 3, 1927. 
Present:--Mr. Ghulam Mohiuddin, A. J, Q, 
KALIKRAM-—ACCUsED—APPLIOANT 
: versus 
EMPEROR —OrrosrrE Party, 

Criminal Procedure Code (Act V of 1898), ss. 367, 
424 — Appellate Court—Judgment not giving points for 
determination or reasons, legality of. 

A judgment of an Appellate Court which does 
not diseuss the points urged in the memorandum of 
appeal and without giving any reasons, holds that a 
conviction is correct, is not a legal judgment under 
i read with s: 367 of the Criminal Procedure 

ode. | 

Jairam v. Emperor (1), followed. 

Application for revision from a judgment 
of the Magistrate First Class, Bilaspur, in 
Oriminal Appeal No; 220 of 1927, passed 
on the 3lst October, 1927. 

Mr. G. R. Deo, for the Applicant, 

ORDER.—Applicant Kalikram Kotwar 
of Bagnipali was taken to Bilaigarh by 


Head Constable Muhammad  Mobin who 


XatizRÀM v; bM PHROR, 


“October, 1927, by Mr. Katireat. 
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had gone to Bilaigarli -n:tho. month 
:June 1927. to hold = ih 


an enquiry, in an 
offence under s. 457, Indian Penal. Code. 
Bubaran was staying at the house of Puran, 
when her ornaments and clothes. were 
stolen. During Police investigation, ap- 
plicant told Puran that as theft was com- 
mitted-in his house, he would ¿be troubled 
by Police, and demanded Rs. 10 to eave 
him, saying tbat he was heard~by.Police, 
Puran borrowed Rs, 6 from Likhira ; 
paid the amount from Budhwa. . Puran 
was taken by Head Constable to Debhra 
and Head Constable Muhammad Mobin says 
that Puraninformed him a day after his 
house was searched, that Kalikram had 
taken Rs. 6 from him to save him ag 
Police had suspected him.’ The matter wag 
brought tothe notice of the Sub Inspector 
of Police who made an enquiry about it 
inthe same month, and, after getting 
necessary sanction, filed this complaint on 
80th August, 1927. The applicant hag 
been sentenced to four’ monihg: rigorous 


imprisonment and his appeal hag keen 
rejected. 
The first ground which has been 


urged -before me is that the appellate 
judgment, not being in accordance with 
B. 424 read with s. 367, Oriminal Procedure 
Code, is not legal and Jairam v. Emperor 
(1) is cited in support of this point, I 
have carefully read the judgment. of the 
lower Appellate Court aud the memoran- 
dum of appeal filed in that Court on 21st 
The j - 
inentof the lower Appellate Cie 
of two. paragraphs, the first one gives a 
Bummary of-the facls of the case and the 
second one consisting of about five lines 
without discussing the — points urged in 
the memorandum of appeal and without 
giving any reasons holds that the convic- 
tion is correct The Judgment is not a 
legal judgment as it does not contain 
the -point or points for determination 
raised in the memorandum of appeal, :the 
decision thereon and the reasons for the 
decision. |, therefore, set aside the order 
of Mr. 8 8. Parkhe, Magistrate, First Class 
passed on 3lst October, 1997 
the appeal, direct that he do re-hear the 
appeal and diepose of it according to 
aw. 


G. R. D. Order set aside. 


E 15 Ind, Cag. 975; 8 N. L. R, 84; 18 Qr, L. J. 


; dismissing | 
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. been entirely in: accordance with law, it . 
would have been for the applicant to prove 
that he had not been served; but there. was 
a serious defect in thé report.of the process- - 
server. Order V,r. 17, Civil Procedure Code, .- 
lays down that the report shall contain the. ' 
name and address of the persons, if any,. 
in whose presence the copy was affixed. 


but ; 'BALKISÁNDAS v. JAINÀRAYAN, — 


NAGPUR JUDICIAL COMMIS- 
= SIONER'S COURT. 
- Cuir Rsvision No. 41-B. or 1926.. 
August 29, 1927. 
Present :—Mr. Macnair, A. J. O.. 
BALKISANDAS—APPLICANT 
- ersus. n 
JAINARAYAN AND ANOTHER— 


a 


Non-APPLICANTS. 

Civil Procedure Code (Act V of 1908), O. V, 7. 17, 
0, IX, r. 1$—Ex parte decree—Application to set aside 
decree—Proper service—Burden of proof—Summons 
affüxed to house—Names and addresses of witnesses 
not given in report— Service, whether proper—Burden, 
whether shifts—Agent, whether can refuse to accept 
- service. ' 

In proceedings to set aside an ex parte decree on 
the ground that the defendant was not served, the 
burden of proofof non-service lies on the defend- 


ant, if the report of the process-server 18 according 
to law. But, under O. V, r. 17 of the Civil Pro- 
cedure Code it is compulsory that names and 
addresses of persons, ifany, in whose presence the 
copy of the summons is affixed must be given and 
if the report of the process:server dces not give such 
names, it is not in accordance with law and does not 
furnish prima facie proof of due service, and it is 
for the plaintiff to, prove that the defendent was duly 


served. 


An agent is not invariably entitled to refuse sumi- 


Mons. 
Tn the matter of the Petition of Luchmee Chund (1, 
distinguished. - | 

Application for revision against an order 
of the Judge, Small Cause Court, Mebkar, 
dated the 12th December, 1:26, in Miscel- 
laneous Case No. 3: of 1925. 

. Mr. A. V. Khare, for the Applicant. 

Mr. M. R. Pathak, for the Non-Applicante. 
_ORDER.—Theapplicant was the defend- 
antin a Small Cause Court suit. On the date 
fixed for hearing he did not appear. There 
was a report made by the process-server 
that his agent had refused to accept the 
summons and that a copy of the summons 
had then been duly affixed to the appli- 
cant's house, It was held that he was duly 
served and the case proceeded ex parte. The 
applicant, when he learnt that an ex parte 
decree had been passed against him, applied 
to the trial Court and produced his agent 
who deposed that the summons had not 
been offered to him. The learned Judge 
disbelieved the evidence of the agent and 
remarked -that the applicant should have 
called the proceB&server. The Judge 
refused to set aside the ex parte decree and 
the applicant applies in revision to this 
Court. f l 

It is first urged that the non-applicants 
ought to have proved that the service was 
proper and should have called the process 
aerver. Had the report of the process-server 


- The applicant isa merchant of Khamgaon, 


and there must have been persons present. 
at the time of service. The report does not . 
contain the name of any witness and 18 
thus not framed in -accordance with law.. 
It does not, in my opinion, fürnish prima . 
facie proof.of due service and” it was ‘or. 
the non-applicants to prove, by examining: 
the process-server, that the applicant had 
been duly served. I direct that the question ' 
whether the ex parte decree should beset 
aside should be re-considered in the light of 
these remarks. 5 
lt has also been urged that the agent was - 
not empowered to accept service of summons." 
But it appears clear that he was so 
empowered. Another argument is that an 
agent, if so. empowered, has an option to 
refuse summons. Reliance is placed on 
In the matter of the -Petition of Luchmee 
Chund (1), Butr.17 of O. V, of the First 
Schedule to the Civil Procedure Code lays 
down the procedure to be followed if an 
agent of the defendant, empowered ‘to 
accept summons, refuses-to do so: eventual- 
ly the Judge may declare that thesummons 
has been duly served or order such service 
as he thinks fit. It is quite clear from this 
rule that an agent is not invariably entitled 
to refuse summons. All. that the learned 
Judges of the Caleutta High Court held was, 
that, in .the particular circumstances, the - 
agent might be justified in refusing to 
accept summons: it may be noted that the 


defendant was a private gentleman aud the... 


agent was a Calcutta firm. In the present- 
case the facts are very different and the 
Court rightly considered that the agent was  - 
bound to accept service. 
' Costs in this case will be costs in the 
application to the Small Cause Court.’ 
Pleader’sfee Rs. 20.  . 4 

G. R. D. a" 
Order set aside, 


(1) 8 C. 317; 4 Ind. Dec. (s.s) 203. 


a 
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NAGPUR JUDICIAL COMMIS: 
5 SIONER'S COURT. pd 
CiviL Revision Ne. 349 or 1927... 
"^ November 4, 1927. . a 
Present :—Mr. Findlay, J. O. 
CHARLES HENRY SMALLEY— 
PETITIONER 

. versus ` 
Mrs. OLIVE MURIEL SMALLEY 
—OrrosrrB-PaRTY. 
Divorce Act (IV of 1869), s. 11 (2)—Proceedings for 
dissolution of marriage—Dispensing with name of co- 
respondent, grounds for—Discretion of Courts in India 
—Unwilling 
ground. . 
The Indian Courts do not have the same. discre- 
tion in divorce proceedings to dispense with the 


- a 


e 


naming ofa co-respondent as the English Courts. 


have. The three grounds mentioned in s. 11 of the 


Divorce Act arethe only ones on which leave can be. 
proceed with a petition for dissolu- 


80 granted to 
tion of marriage. 

The mere fact that the petitioner has suspicions 
&gainst two persons and, in spite of efforts and inquiry, 


has been unable to obtain substantial proof against. 


either of them and that he is, therefore, reluctant 
to take the risk of making them co-respondents is 


nota sufficient ground for dispensing with the nam- 


. Ing of the co-respondents under s.11 (2) of the 
Divorce Act. 


Petition against an order ofthe District 


Judge, Nagpur, dated the 29th August, 


1927, in Civil Suit No. 3 of 1927. 
Dr. Sir H. S. Gour, Krt., for the Petitioner. 


ORDER.—tThe petitioner, Oharles 
Henry Smalley, appliesfor revision ofan 
order of the District Judge, Nagpur, dated 
. 29th August, 1927, in ‘Civil Suit No. 3 of 
the same year. By this order, the District 
Judge declined to issue any citation or to 
proceed further on Mr. Smalley’s petition 
for dissolution of marriage. In para. 5 of 
the petition in the lower Court it was al- 
leged that Mrs. Smalley, the respondent, 
had committed adultery in Darjeeling in 
the year 1926 with a person unknown to 
the petitioner The learned District Judge 
further examined Counsel for’ the peti- 
tioner with reference to the fact of any 
co-respondent having been cited, and ac- 
cordingly the said Counsel is said to have 
stated orally thatthe petitioner was aware 
of the name of the alleged adulterer, but 
that as he was an officer holding a high 
position in Government service, he did 
not wish to disclose it. The learned Dis- 
trict Judge held that this reason, as well 
as the fact that the petitioner having no 
absolute proof of the adultery, did not 
wish to cite any rarticular person as co- 


respondent, were inadequate ones and he, R, 583 
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to lake the risk, whether sufficient | 
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T 
therefore, declined "tò proceed further as 
stated. i a . l 

I have had an affidavit filed by the 
petitioner in this ovrt and have also ex- . 
amined him further on oath. From the 
affidavit and the said examination on oath 
it would appear that there has been some 
misunderstanding of the real position 
of the petitioner in this matter, It ia. 
now clear- apparently that his wife,. 
in the oral confession she is said to have 
made to him, did not disclose the name 
of her paramour or paramours. From. 
independent enquiry, however, the peti- 
tioner has suspicions against two men, one 
cf whom isa Government official, but he 
has sworn that his reason for not men- 
tioning their names isthat, in spite of 
efforts and enquiry, be has been unable, 


.to obtain any substantial proof against 


either man and he, therefore, is reluctant 
to take the risk of making them eo-re- 
spondents. p : 

It has been suggested on behalf of the 
present applieant that the remarks of 
Lindlay and Smith; L. Js., in Saunders v. 
Saunders (1) are applicable in the present 
case and that the learned District Judge 
erred in not proceeding further in spite 
of the failure of the petitioner to namea 
co-respondent. I donot think, however, 
that in this matter the Indian Oourts 
have the same discretion to dispense with 
the naming of a ¢2-respondent as the Eng- 
lish- Courts have. The three grounds 
stated in s. ll of Act IV.of 1869 are the 
only ones on which leave can so be grant- 
ed to proceed with the petition for dis- 
solution of marriage. The second ground 
therein stated, viz. © That the name of 
the alleged adulterer is unknown to the. 
petitioner although he has made due efforts | 
to discover it", will not, it seems to me, . 
apply in the circumstances of the present 
case. The petitioner has apparently knew- 
ledge where his wife is now residing and 
it is almost inconceivable to suppose that, 
with due effort and enquiry, he would not 
be able to discover the name ofthe al- 
leged adulterer or adulterers. 1t may be 
remarked in this confection tbat the Bng- 


‘lish Statuteis more widely worded and the 


co-respondent may be dispensed with on 
special grounds to -be allowed by. the 
Court. Here, on petitioner's own state- 
ment, itis fairly obvious that he has 


-. (1. (1897) P, 89; 66 L, J. P, 57; 76 I, T, 330; 45 Wi. 
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well-grounded suspicions. against two men 
and, if he is not (?) prepared to make due 
enquiry and, if after such enquiry have 
baen made he is not prepared to mention 
the name of either man, or of both, the 
position would be different, but, as the 
case at present stands, I cannot, on the 
material before me, hold that the name 
of the alleged adulterer is unknown to 
. the petitioner, although he has made due 
efforts to discover it. 

‘In this view of the case, I am of opinion 
that the District Judge was justified in 
declining to proceed further until the 
petitioner has either satisfied the Oourt 
that he is unable todiscover the adulte- 
rers name, or,in the alternative, satisfies 
the Court that, due effort having been 
made, the name of the adulterer cannot be 
discovered. 


The application is accordingly dismiss- 
. ed. "x 


Application dismissed, 


-r eee 


NAGPUR JUDICIAL COMMIS- 
| SIONER'S COURT. 
OIvIL Revision No 65-B or 1927. 
December 10, 1927. 
Present ;—Mr. Kinkhede, A. J. C. 
: RAMKUMAR-—PLAaINTIPF—ÁAPPLICANT 


Versus : 
KHUSHALCHAND GANESHDAS 


: —DEFENDANTS—Non APPLICANTS. 
‘Civil Procedure Code (Act V of 1908), Sch. II, 
para. 20—Reference to arbitration by next friend of 
minor—Procedure to be adopted on attaining majority 
—Award filed by arbitrator—Duty of Court to give 
motice to parties—Depositions and documents to be 
filed with award—Want of notice, effect of—Parties 
mot allowed to adduce evidence in support of objection 
—Decree, whether vitiated—Appeal, competency of 
—Award on plain paper—Decree, whether can be 
passed—Stamp Act (II of 1899), s. 27. (g)—Arbitrator's 
power to call upon parties to furnish stamp paper. 
Ifa reference to arbitration is made by the next 
friend of a minor during his minority, it is open} to 
the minoron attaining majority to make his own 
election either to go on with the suit and accept the 
award, or to repudiate the *same wholly or partially. 
[p. 669, col. 1.] 
On such election being made, the title of the suit 
has to be corrected and thereafter, the proceedings for 
filing the award and passing a decree in terms thereof 
or for superseding the reference or remitting the 
award, ete., has to be commenced. The. Courtis not 
entitled to call upon the major plaintiff to file ob- 
jection to the award unless he is examined to show 
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his willingness to carry on the litigation toa terminá- 


[ibid] 

A Judge is bound to give notice tothe parties of 
the fact of the filing of the award by the arbitrator. - 
He is also bound to see thit with the award is filed 
the depositions and documents, which have been 
taken and proved before him. Want of. such notice 
is a material irregularity, which makes the- judg- 
2M and decree liable to be set aside. [p. 669, col. 


Rangasami v. Muttusami (3) and Chatarbuj Das v. 
Ganesh Ram (4), followed. 

Failure to give an opportunity to any of the parties 
to adduce evidence in support of his objections to the 
award invalidates a decree and entitles the party to, 
appeal from it. [ibid.] C 

Maharajah Joymungul Singh Bahadoor v. Mohun ` 
Ram Marwaree (5), Ibrahim Ali v. Mohsin Ali (6)-and 
Dawoodji & Son v. Sherman (7), followed. D 

Until the notice prescribed by para. 10 of Sch. II of. 
the Oivil Procedure Code, is given, thereis no obliga- 
tion on the parties to file objections. [p. 670, col. 1.) 

Unless and until an award is engrossed on a stamp 
paper, it has no validity and cannot operate as an 
award, as the Court will not be justified in lookin 
at it and acting upon it. [p. 670, col. 2.] 

The executant- of an award. being the arbitrator, 
it is his duty primarily under s. 29 (g) of the! 
Stamp Act, to direct any of the parties to provide 
him with the necessary stamp and see that he does: 
not deliver or publisli his award on a plain paper. [p. 
670, col. 2; p. 671, col. 1.] j - 

Appeal against a decree of the Second 
Class, Subordinate Judge, No. 1, Akola, 
dated the 7th January, 1927, in Civil Suit 
No, 217 of 1919. 

Messrs. A. V. Khare and W. B. 
dharkar, for the Applicant. 


Mr. M. B. Niyogi, for the Non-Applicanta. 


ORDER.—I think this revision must 
be allowed. The Second Olass Subordi- 
nate Judge No. 1, Akola, must understand . 
that there are very grave responsibi- 
lities devolving on him by virtue of his. 
office as the Presiding Officer of a Court. 
of Justice. He must bear in mind that 
there is something like procedure laid: 
down by law for the proper disposal of 
a case and that he is bound to respect it 
and cannot act arbitrarily and whimsically 
as he pleases. The applicant is the widow 
of the original plaintiff Shrikisan ; on his. 
death, she was, placed on record as his 
heir and legal representative (vide order- 
sheet, dated 5th September, 1922). Her 
age then was 14 asthe amendment in the 
title of the suit shows. The reference to 
the arbitration was made on her behalf 
by her next friend as per application, dated 
20th October, 1925, when she was still a 
minor. How far the reference could be 
made by a minor's next friend without the 
leave of the Court expressly recorded in 
the proceedings was a question which had 


a’ 
a 
p- 
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an important bearing on the validity on 
the award. Similarly how far the manner 
in which the enquiry was held by the 
arbitrator affected the validity of reference 
and of the award was also a matter worthy 
of consideration: cf. Sanyasi v. Venkata 
Rao (1). 

She attained majority some ‘time in 
1926, i e, during the pendency of the 
suit and necessarily of the arbitration pro- 
ceeding. Nobody took care to ascertain 
just thenfrom her whether she desired 
to continue the suit, as soon as she attained 
majority. This necessarily involved the 
question whether she desired to continue 
the arbitration proceedings upon the re- 
ference made during her minority. There 
.Was thusa failure of duty on the part of 
the next friend within the meaning ofr. 9 
of O. XXXII, Civil Procedure Code, and 
it was the duty of the Court to remove 
the next friend on that account: cf. 
Doraswami Pillai v. Thungasami Pillai (3). 

In any case, there was or could be no 
doubt that at the date of the award which is 
dated 30th November, 1926, and which was 
filed into Court on Ist December, 1926, 


she had attained majority and it was the . 


duty of the Pleader engaged by the next 
friend to bring the fact to the notice of 
the Oourt at once; and then her next 
friend should have been discharged, after 
notice às required by O. XXXII, r. 12 (5), 
Civil Procedure Code: She had the option 
to make her own election, either to-go on 
with the suit and accept the award, or to 
repudiate the same wholly or partially. 
On suchelection being made, the title of 
the suit had to be first corrected; there- 
after, the proceedings for filing the award, 
and passing a decree in terms thereof, or 
for superseding the reference, or remitting 
the award, etc., had to be commenced. Until 


the proceedings pending before the Court - 


were regularized and brought into con- 
formity with law, and, plaintiff who had 
attained majority was properly shown on 
the record as willing to carry on the 
litigation to a termination in her own 
name, I may say, the Court was not justi- 
fied in calling upon her to file her objec- 
tions, if any, to the filing of the award, 


(1) 73 Ind, Cas. 470; 47 M. 30; 17 L, Wi; 71; (1922) 
7; 41 M, L, J. 263; A, I, R. 1923 Mad, 3 
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. might have lain against it : 
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In fact, it was the duty of the Court t4 


first put the house, so to say, in Proper 


order, asa preliminary to the reception of 
the award; but the procedure followed 
by the learned Judge is so materially 
irregular that the decree passed by him 
without serving notice and following the 
proper procedure is vitiated, and it must 
be set aside, If he had cared to turn hig eyes 
to para. 16of the Second Schedule he would 
have at once known the requirements of 
law which he was bound to comply with. 
He had to seé whether the arbitrator had 
filed the award into Court “ together with ` 
any depositions and documents which have 


been taken and proved before him." He -. 


would also have been able to see therein 
the imperative provision for giving notice 
of the filing to the parties. Article 158 of 
the Limitation Act also makes this clear. 
There is a deplorable dereliction of duty 
on the Judge's part which constitutes `a 
grave and material irregularity in the ex-- 
ercise of his jurisdiction, and his judgment 
is, therefore, liable to be set aside for 
want of such notice: cj. Rangasami v. 
Muttusami (3) and Chatarbuj Das v, Ganesh, 
Ram (4). 


Even, though the plaintiff made an ap- 
plication to the Court stating that she 
became major, the Court seems to have 
taken no notice of her prayer that she 
as a major 
plaintiff. This was on 7th January, 1927. 
By the same petition she requested also 
for an opportunity to give evidence in 
support of her objections, but the Presid- 
ing Officer ignored the petition. Unmindíul 
ofthe serious invalidating consequences 
which his refusal to grant the prayer in 
the petition would involve, he straight way 
proceeded to reject it and thinking that 
he could dispose of the suit by passing a 
decree in terms of the award, and describ- 
ing plaintiffas still a minor acting through 
a next friend, ‘summarily. decided the 
objection as if they were mere questionsof’ 
law, and, without taking any evidence, 
made the award the rule of the Court on 
7th January, 1927. This Seriously in- 
validates his decree and even an appeal 
cf. Maharajah, : 


Joymungul Singh Bahadoor v. Mohun Ram 


(3) 11 M, 144; 4 Ind. Dec. (N. s. 100. 
Nu 20 A, 474; A. W, N. (1898) 132; 9 Ind, Dec, (N. 8.) 
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Marwaree (5); - Ibrahim Ali v. Mohsin AU 
.(6) and Dawoodji & Son-v. Sherman (7). 
The Judge thus had the satisfaction of 
having washed his hands off the case and 
I cannot help remarking that he indeed 
secured for practically statistical purposes 
- one disposal to bis eredit in respect of a 
big complicated suit pending on his file 
ever since 26th -November, 1919. The 
Judges of Civil Courts must realize that 
justice cannot be broken on the wheel of 
statistics in this slip shod manner. The 
real merit of a Judge lies in his turning out 


. ‘work of good quality and not showing large 


disposal merely for statistical purposes. 
wish the Judge in this particular case had 
realized this ere long in the course of his 
sufficiently long tenure of office as a Judge 
and resisted the temptation to puff up 
statistics of his Court by such a disposal. 
The objections which were filed: by Mr. 
Athavle, Pleader, on plaintiffs behalf on 
95rd December, 1926, were, if I may say so, 
premature and even incompetent, as plaint- 
iff who was then major could presumably 
not be duly represented by him under the 
"gppointment. made by her next friend, as 


that authority hadlegally come to an end, : 


as soon as plaintiff attained majority and the 
guardian 1 poso facto ceased. to represent her 
and to act as her next friend for the pur- 
poses of the suit, unless the aforesaid Pleader 
had taken care to obtain a fresh power from 
plaintiff herself. In short, the whole pro- 
ceeding was in a state of muddle. If the 


Judge had bestowed more careful thought - 


to the case andto its special requirements 
at that stage, in view of the altered state of 
- things, I dare say, he would surely have 
come to realize the 
tion, and may possibly not have landed 
himself or, the plaintiff, at any rate, in still 
greater difficulties, by making the award 
the rule of the Court, in his great anxiety 
and haste to terminate the proceedin gs by 
‘somehow disposing of the objections, and 
going to thelen eth of even holding that they 
were barred by limitation. If I may venture 
to say so, I think, that until the notices 
prescribed by para. 10 of Sch, II, Civil Pro- 
cedure Code, were given to the parties, there 


tions. How far the several objectiors raised 


' (5) 15 W. R. 37. . 
(6) 18 A, 422;- A. W. N. (1896) 137; 8 Ind. Bec. (N. 8.) 
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(7) 88 Ind: Cas, 359; A, I R, 1926 Rang, 238; 4 Dur. 
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difficulties of the situa- — 
' jections, 
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to the filing of the award. were likely to 
affect the validity of the award is a matter on 
whieh I advisedly refrain from expressing 
any opinion at this stage. I am drawing 
the attention of the Judge to the several 
defects in his procedure and to.the require- 
ments of law in the hope that this will enable ` 
him to remedy the defects, at least now, if 
ib were possible for him to do so, and thus - 
to bring his proceedings within the strict 
rules of procedure sanctioned by law, as- 
far as possible. 

As I find that the procedure of the Court 
below is full of material irregularity in 
the exercise of its jurisdiction, and princi- ' 
pally, that of rejecting the plaintiff's appli- 
cation dated 7th January, 1927, was highly 
irregular, I have no alternative but to set | 
aside the decree, and re-open the proceed- 
ings, and remand the case for proper. dis- 
posal thereof, according to law with ad- 
vertence to the above remarks. The Court 
below must now formally. ascertain from 
the plaintiff on what date she attained 
majority; whether she is willing to con- 
tinue the suit in her own name, or, is desit- 
ous of even abandoning it,.either wholly or. 
partially, and if so, to what extent; and. 
further, whether she elects to affirm the 
arbitration proceedings initiated and con- 
ducted in her name by her next friend; and , . 
her agents, partly during her minority* 
and partly after she attained majority, 
and so far as the proceedings after majority 
are concerned, whether she had, as a matter 
of fact, expressly authorised anybody to act 
on her behalf, The notices of the filing of 
the award prescribed by the Statute must 
now be given to the parties, and they should 
be called upon to file their respective ob- 
if any, to the award, and to the 
passing of the decree in terms thereof, 
Before doing so it will be necessary for the 
Judge to see that a proper and duly stamp- 
ed award is before him. 

In this connection I may draw the lowér 
Court’s attention to the fact that the award 
in question is unstamped. Unless and until 
it is engrossed on a stamp paper, it_has no 
validity and cannot operate as an award. 


ere  Asit stands at présent it has no valid ex- 
was no obligation on them to fileany objec- . 


istence, so to say, and the Court could not 
be justified in looking at it, or in acting - 
upon it, for less, could it pass a decree in 
terms thereof, The executant of the award 
being the arbitrator, under s, 29-(g) of the 
Stamp Act, it was his duty primarily to ` 
direct any of the parties to provide bim . 
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With the necessary. stamp, and to seé that 
he did not deliver or publish his faward -on 
& plain paper, and thus save himself from 


the blame attaching to him of having evad- ` 


ed the Stamp Law, It will, therefore, be 
necessary for the Oourt to remit the award 
to the arbitrator under para. I4 of 
Sch. II of the Civil Procedure Code to 
enable him to pass the necessary order 
for providing him with the requisite etamp 
paper for re-writing and engrossing the 
award thereon, and then submitting it to 
the Court, after publishing the same to the 
parties, within a time to be fixed by it, for 
further action. 

In the peculiar circumstances of the case 
I do not think it fit to award costs of one 
party against the other in this Court, as 
-both parties are to. blame for the faulty 


procedure. Oostsin the Court below will 
follow event. 
G, B.D. . Decree set aside. 


Case remanded, 


PPP ed 


- NAGPUR JUDICIAL COMMIS- 

 SIONER'S COURT.. 

Figsr Orvin APPEAL No. 100 or 1926. 

November 7, 1927. 

Present:—Mr. Findlay, J. C. 

BALAJI AND oTHERS—DEFENDANTS 

—ÅPPELLANTS 

versus | 

BALLABHDAS-—Pr 4INTIFF— RESPONDENT. 

Court Fees Act (VII of 1870), s. 7 ix, Sch. I, Art. 1 
—Surt for foreclosure—A ppeal against final decree~ 
Court-fees. 

There is no difference in principle between a final 
decree for sale under QO. IV, r. 4, Civil Pro- 
cedure Code, and one for foreclosure under r. 3 of 
the Order and anybody desiring to appeal against 
& final deeree for foreclosure must pay ad valorem 
Court-fees as in any other appeal from a final decree, 

Appeal against an order of the District 
Judge, Chhindwara, dated the 9nd J uly, 
1926, in Oivil Suit No. 7 of 1924. 

Messrs. M. B. Niyogi and G. R. Pradhan, 
for the Appellants, 7 . 

Messrs. G.: L. Subhedar, M. R. Bobde and 
7. R. Trivedi, for the Respondent. 


ORDER.—Theappellants, who were de- . 


‘endants Nos. 1to 5 in the lower Oourt, have 
iled the present appeal against the order of 
he District Judge, Chhindwara, dated 9nd 
f July, 1925, granting decree final of fore- 
losure in favour of the defendant No. 10, 
Jallabhdas, who is reSpondent in this 
ppeal Preliminary decree ^ had bsen 
ranted on 29th. July, 1924, 
jallabhdas being given a final light to 
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redeem: "The grounds of appéal are that as 
respondent had made no application under 
©. XXXIV, r. 3(2), Civil Procedure Code, 
the lower Court had no jurisdiction to make 
the decree final and that no notice to 
appellants had issued before decree. final 
was passed. The third ground, viz., that 
the lower.Court should have awaited the 
decision -of this Court in - Civil Revision 
No. 201 of 1926 before granting decree 
above, can be easily disposed of. On the 
said revision, the lower Court's order of sub- 
stitution of defendant No. 10 was questioned, 
but that order necessarily merges in the 


. order for final decree and can only now be 


questioned in the appeal therefrom. po 

The respondent has raised a^ preliminary 
objection to the effect that ad valorem 
Court-fee.should be paid on the petition of 
appeal, and the decisions in Bajrangi Lal 
v. Mahabir Kunwar (1) and: Jankibai 
Ramdayal v. Chimna Sadashiv (2) have 
been relied on in this connection. On behalf 


of the appellants it has been sought: to 


distinguish these cases on the ground that 


. they relate to final decrees for sale under 


O. XX XIV, rr. 4 and 5, Oivil Procedure Code, 
while here weare concerned with r, 3 idem. 
I am unable to see thatany difference of 
principle arises in the matter. The final 
decree under r. 3equally stops the litigation 
ànd any one desiring to ‘appeal against the 


connected -order must clearly pay Court- 


fees as in any other appeal from a final 

deeree. . EE 
The appellants seek to question the, re- 

spondent's very right to obtain a decree 


r 


final and this relief can already be valued 


in money. Iam of opinion, therefore, that 
an ad valorem fee is payable on the petition 
ofappeal and I order accordingly. I allow 
time until 1st December, 1927, for making up 
the deficiency in Court-fees and thereafter 
further orders will be passed. 

G. R. D. Order occordingly. 

(1) 21 Ind. Cas. 498; 35 A. 476; 11 A. L. J. 801; 

(2) 57 Ind. Cas. 579;,: 22 Bom. IR. 811, : i 





NAGPUR JUDICIAL COMMIS. 


. SIONER'S COURT, . 
BECOND' OrviL APPEAL No. 89 op 1926. 
November 24, 1927. x 
Present:—Mr. Prideaux, A, J.-C. 
JUGAL KISHORE-—PLAINTIFF—A PPELLANT 
versus - 4 
NAGO AnD ANOTBER—DEFENDANTS— 
RESPONDENTS. ` 
C. P Tenancy Act (I of 1980); ss. 12, 185, Sor; 


- 
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Tenancy holding—Surrender to unauthorized person— 


'. Fraudulent transfer—Suit for possession- by landlord, 


whether triable by Civil Court. 
possession of a tenancy by the 
“gole landlord of a patti in a village against one 
who claims to have taken a lease thereof from a 
. person; who had taken a surrender of the field after 
he had ceased to‘ be'a co-sharer: of the patti is triable 
by a Civil Court. 

The venue in .a-case is determined by the nature 
of the claim às brought. . 
- If a document of transfer of non-transferable ten- 
ancy land, under the guise of surrender ‘has been 
fraudulently. registered as a deed of surrender, à 
civil suit by the landlord-will lie to set aside such 
a transfer and to get possession of the land. 


Second appeal against a decree of the 
District Judge, Nimar, dated the 26th No- 
vember 1925, in Civil Appeal No. 67 of 1923. 

Mr. W.R. Puranik, for the Appellant. 

Mr. M. Ry Patha, for the Respondents. 

JUDG MENT.—In this case the plaint- 
iff and defendant No. 2 were owners. of 
Mauza Raysana jointly, and on - the plaint- 
iffs application his share was divided into 
a separate patti and he became the sole 
owner of patti No..4 in the village, the 
partition coming in force on lst June, 
1921. He now sues for possession of field 
No. 54,contending that the lst . defendant 
Nago has no right to hold the field and 
that he had taken wrongful possession of 


the same from August, 1923. It was said. 


that Ragho, the original tenant of the field, 
was in possession till 30th January, 1823. | 

Defendant No. 1 contended that he had 
taken-a -lease of the field from defendant 
No, 2 on the 7th April, 1923, and that he 
is entitled to possession on the ground 
that he was duly made a tenant and could 


not be evicted. Defendaut No. 2 admitted. 


that he. had taken the field in surrender 
on 3let January, 1923, and let it out to 
defendant No. 1 on 7th April, 1923.. It 
was further contended that the plaintiff 
was not appointed the lambardar of the 
patti and that the lease was given by de- 
fendant No. l.in ‘the ordinary course of 
management and with the consent of the 
plaintiff, It was further contended that the 
^ remedy was to get the transfer by Ragho set 
aside by the Revenue Court and that the 
Civil Gourts had no jurisdiction, — ` 

" The trial Court .found. that Ragho sur- 
rendered the field. pn 31st January, 1925, 
and that. the deed by -which the land was 
surrendered .was.a. tranefer, 
that the plaintiff cannot sue 


in & Civil 
Court without setting that transfer aside 


“and the suit is not maintiinable, The. 


pudge writes;— | 
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` lower 


; be. 


and further : 


i r107 i 0.1998 


“In this'case the patti of the plaintif was. | 


separated and the plaintiff became the 
sole owner thereof from ist June, 1921. 
Thus the defendant, No. 2 had no interest ' 
in that from lst Juge, 1921, onwards. Thus 
the surrender in favour of the defendant 
No. 2 was a transfer in favour of. 8 


stranger and the remedy of the landlord PL 


for such a transfer made in contraven- 


tion of s. 12 of the Tenancy Act isto go. x 


to the Revenue Court to get the same set 
aside and get possession of the field.” _ 
‘The Judge further writes that “no suit 
can lie unless and until the surrender is set’, 
aside and no suit for possession can lie in 
this Court." . - ur Y JE : 
On appeal the learned Judge of the 
Appellate Court holds that the | 
Qivil Courts have no jurisdietion in the. 


case and that the suit was rightly dis- . 


missed. The consideration for Ragho's 
surrender. or transfer to defendant No. 2 
was said to be arrears of rent, amounted to ^ 
Rs. 40. 2 oe a Cee | - 

“Now, it is absolutely clear that defend- : 


‘ant No. 2 had no right to accept a sur- 


render or transfer of the field for arrears . 
of rent, and he.is exactly in the’ same ` 
position as an absolute outsider would’ 
Oan it bə serrously contended that, 
ifan outsider resident of another village 
chooses, to accept a surrender.or a trans- . 


fer from a tenant in another ‘person's’ 


patti and then gives the land out to 
another tenant, the owner of the patti is. 
debarred from. pressing. his claim in a 
Civil Court? . I do not think so. The 
plaintiff here is the sole landlord, and as | 
to what .toók place between -Ragho and 
defendant No. 2 is no concern: of his and 
is void as against him, Farther, had the 
document been executed as a transfer, 
registration would have been refused ` 
so, that registration was obtained by fraud, 
which vitiates the transaction: Afterall, . 
the venue in a case. is determined by 
the nature of the claim as brought: see. 
Ganpat v. Trimbak (1) In my- opinion. 


- the Civil Courts have a right to try the . 


present suit. I, therefore, set aside the. 
decree of both the lower Courts and re-, 
mand the ease to the trial Court for a: 
fresh decision. Oosts will abide the result. 
GRD | l " AF UN 

' . Decree set aside, ` 
(1) 19 Ind. Oas. 759; 9 N, L. R. 5k; - ES à 


~ 
* . 
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rm 


APPELLANTS ` , ;,: ings im. 1920; and it was, therefore, ..natural. 
versus’ . .. ev 25 ‘that they. thought, it -prudent .to' stop. the 


CHHOTE LAL AND ANOTHER—DREENDANTS : "n | 8n 
; i ` -a dissolution. of the partnerships) 54.4 e 
Solution —Suspension of: business, whether amounts; had fully;diseussed ‘the evidence.:and then: 
Though the, mere suspension, of business.of part- . summarised ‘its conclusion ag follows: E 
nership does not necessarily lead to the conclusion, ç ` "(1); l he, trial Oourt has rightly held that. 
that there has been a dissolution of that partner-*: the partnership was dissolved':.in. Magh..of 
ship, yet the .cessation of the business’ coupled ‘with 


shee 


+ r 


Grunni Lal v. Sheo Charan Lal Lalman (2), distingu- , asmuch ‘asthe price of certain of the com- 
ished. .. A 


ja E 


‘Second appeal from the deerée of the First; Sent to Caleütta for sale was not received | 


Sub-Judge, Oawnpore. .. &..» %.' -: :,; till about the month of August, 1923, it 
«Dr, K. N.:Katju, for the Appellants, ::;.: could not be said that thé partnership. waa 


. Messrs,.S. N. Sen and B. Malik, for the dissolved before. August, 1920, In-support:of . 


T 


b r= nì 


ments, we remained unconyineed. , .;,,; the mêre suspension ‘of business, of, part- 


stitution.of the suit giving rise to the pre- Court after pointing out.that. the. business.. 


gent-appeal, and assuch the suit was time ' wásclosed, has. adopted the, reasons. ‘giyen 
barred. The trial Court, after pointing owt | by the.trial Court for. recording’-the find-- 
that "no partnership business. was, done” < ing that the partnership in; question had 


. 


nership business: was  carried, on, was paid, agreement -of‘partnérship evidenced: by.the. : 


£L c1 t ELLE : £^ ef dye L&tce.'5u- n K A aa. tit 
and. accounts were. finally closed,.and . that. . documents, to which Teference.w88 made, by: 
on 20th March, 1920, “ey ery. thing wasfinally .the learned Judges in:.the course of..their 
disposed of,.and: the pressing machine had . judgments. .In.the.Privy;Oounéjl decision 


- 


4 
3 


solved on or about-the e 
4d "o ded 
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not laid down. by -their Lordships as a 
general proposition of universal application 
that a partnership cannot be deemed to 
have been dissolved till allits outstand- 
ings have been realised. Having regard to 
the:nature of.the- particular partnership, 
which formed the subject-matter of con- 
sideration in that case and having regard to 
the other facts pointed out by their Lord- 
ships in the course of their judgment, 
their Lordships came to the conclusicn that 
the finding of the High Court in that case 
that the. partnership was not dissolved till 
all the outstandings belonging to the part- 
nership had been realised, was correct. 

In our judgment the .case before us is 
not covered by either of the decisions relied 
upon by. the. learned Counsel for the appel- 
lants and isconcluded by the finding of 
fact recorded by the lower Appellate Court. 
We dismiss the appeal with costs, 


A, N, A, Appeal dismissed, 
" f | "T . OW | | 
| ALLAHABAD HIGH COURT. | 


First Civin APPEAL No. 6-oF 1927. . 
l November 7, 1927. 
Present:—Justice Sir Cecil Henry -Walsh, 
. Kr, and Mr. Justice Mukerji. 
MAJIDAN—- DEFENDANT—ÅPPELLANT 
VETSUS 
. SABIR ALI AND OTHERS—PLAINTIFFS— | 


Y , REBPONDENTS. |, 

Civil Procedure Code (Act V of 1908), s. 11— First 
. guit disposed of on findings on several issues—N eces- 
sary and unnecessary findings, doctrine of—Subse- 
quent suit. on same cause of action—Res judicata 
on general principles—Addition of mew, reliefs in 
second suit, effect of. 

A instituted a sult against B for recovery of pos- 
Session of certain properties which belonged’ to B's 
deceased husband alleging that he was the nearest 
heir of the husband of B. The suit was dismissed 
by.the Court of first instance on the.ground that -B 
was notin possession of the properties.” On appeal 
the suit was dismissed on the ground that A had 
not only failed to show that B was in possession 
but had also failed to establish that he was the 
nearest heir of the deceased. A subsequently sued B 
forthe same properties on the same cause of action. 
He, however, "prayed in addition that if B was 
found to be one of the heirs of the deceased, A. 
might be given possession of his share: 

Held, that the suit wasdbarred by res judicata, 
[p. 675, col. 2.] A^ 

Per Walsh, J.—The issue whether A was the 
nearest heir was directly and substantially in issue 
in the former suit and was res judicatu as it was 
heard and decided by the Appellate Court. [p. 675, 


gol, af zy LS m" : 
Pex ukerji, J.—Although whare only one pat tieus 
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this suit being the 
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lar issue is identical an two different suits, one filed 
after the other, & question would arise whether the. 
decision on the issue arrived at in the former suit 
would operate or not as res judicata, yet, where the 
two suits are identical, the failure of the first suit 
must bar the trial of the second suit even if no 
issues were raised in the former suit, under the 
general principle that no man can be vexed twice over 
the same cause of action. [p. 676, col. 1 

Where the two suits are based on the same cause of 
action and against the same party, the mere addition 
of new reliefs in the second suit will not remove the 
bar of res judicata. [p. 676, col. 2 ] . l 

First appeal from the order of the Sub- 
Judge, Muzaffarnagar, dated the 9th Sep- 
tember, 1926. : 
“Mr. Kailas Chandra Mital, for the Appel- 
lant. 

Mr. Panna Lal, for the Respondents. 

Ths material facts appear from the 
judgment of Mukerji, J. E 


| JUDGMENT. l 

Walsh, J.—We have come to the con- 
clusion that this appeal must be allowed. 
There is no question about the parties in 
same as in the pre- 
vious suit. There is also no question about 
the relief claimed in this suit being 
identical with the relief claimed in the 
former suit. That is clearly shown by the 
reliefs shown in parallel columns in the 
judgment of the: Munsif. In a suit of this 
nature it was necessary for the plaintiffs, 
first, more, as a matter of form, than 
anything else, to prove that the de- 
fendant was in possession; further, that 
she was a widow claiming to be in possession 
by virtue of the dower-debt of her deceased 
husband, and that the plaintiffs were 
residuary heirs of the deceased husband. 
It is clear that at the trial of the first suit 


- only one point’ was ~ decided, namely, that 


the plaintiffs had failed to prove that the 
widow was in possession, and on that ground 
thesuif-was dismissed. It may often happen 
that where, as in these cases, there are 
three or four issues which the plaintiff has 
to establish, the Judge may choose to decide 
all of them, or only some of them, oronly 
one of them, even thcugh in his opinion his 
decision must be fatalto the plaintiff on all 


of them. In that senseit may be said not: 


to be necessary for him to decide the other 


issues besides the first, but it may also be 


said not to be unnecessary, and certainly not 
incompetent, to décide the other issues. It 


so happens that in this case there was an’ 
appeal, and it so happens also that the" 
appeal in the former suit was heard by ths ` 


Judge who has decided this case also in 


187-1. O. 1994. 


&ppeal:-While agreeing in-his disposal of: 


the appeal in the former-suit with the view. 
taken by the- trial Court, the learned Judge, 
in appeal, went. on to find that the plaintiffs 


had also failed to prove that they were the. 


heirs, and also. that they had. failed.to prove 
that. the property belonged to the deceased. 


No doubt there are cases in which it appears, . 


and must be held, that- what one may call 
the issues on the merits did notjarise,'or were 


unnecessary to- decide, because.the suit has-. 


been disposed of on some fündamental pre- 
liminary pointwhich puts the: plaintiff out 
of Courts. But the. true- view, as it 
seems to me, of a proceeding of that nature 
is.that the issues on the merits do not really 
arise at. all, and that any expression of 
opinion. about them is mere dictum, and 
_ the Statute is satisfied by holding- that the 
issues.upon which these-dicta: have begn 
uttered- were not ‘directly and substantially 
in issue in-the former suit.” NL i 
'- ;; In: our opinion that cannot be-said-of the 
present case. There. is nothing.. in- the 
Statute: about what is necessary- or un- 
necessary. to decide. It is undesirable to 
import . into a' section, when the- Court's 
duty'is.to apply the language of the section 
. to the facts-of the case before it, any expres- 
sion. which is not to be found:there and the 
question whether an- issue-.was- or was not 
necessary in a former suit is only a test, and 
notastatutory provision, to enable the Court 


to. decidé -what the Statute does require, 


namely, whether the issue.was, directly and 


substantially .in issue: In- these. cases to. 


which.I have referred, it may be said that 
- having come to the conclusion that the issue 
in controversy was not necessary, the. Court 
may go on to hold as a consequence of that, 
that it was not directly and substantially in 
issue, Butin this particular ease the learn- 
ed Judge had found, and it is a finding of 
- fact, which -having been arrived at by an 
Appellite Court is not.open to review in 
this Court, that he decided as an issue, 
which was undoubtedly relevant, that the 


plaintiffs had failed to prove the two matters- 


which are sought now to be raised in this 
suit, That being so, it seems to me quite 
clear that the issue now in controversy, 
namely, as to whether the plaintiffs were 
the heirs of Qamaruddin, was directly and 
substantially in issue in the former suit, 
and was decided adversely to the plaintiffs 
by & competent Oourt of Appeal which dis- 
posed of the matter. I think the same 


result is reached by applying Hxplanation V 


L 
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namely, that any relief and the-issue now in, 
controversy would be: part ofthe relief e 
the former. suit whieh is .riot eXpressly, 
granted by the decree in the. former süit is 
deemed to have been refused. I, theréfore; 
come to.the conclusion: that this issue, which’ 
is now sought to be: determined in this suit, 


was- directly, and substantially in issue 


in the. former. suit and: eannot.be raised 
again, havingregard..to.the provisions of 
5,1]... : .- QU "er esee uo 

.The appeal must, therefore, -be allowed 
and thé suit dismissed. .. .. -o 
Mukerji, J,—I.entirely-agree with my 
learned brother that.the appeal must be 
allowed: and the-suit. dismissed. as barred 


"by the principle of res judicata. 


The facts of the case are given clearly 
in the judgments of. tha. Gourts below. 
Briefly they are these: -The -respondents 
before us brought a Suit No. 446 of 1924 
against the-present appellant on the, ground 
that the property in suit was the: proper- 
ty of one Qamaruddin who had married the 


: appellant, that the appellant did not-inherit 


in spite of the marriage, because of the mar- 
riage not having been consummated and that 
the respondents. were .the nearest heirs to 
Qamaruddin, - The suit was heard ex. parte 
and was dismissed by- the Court of first 
instance on. the- short ground.that the 
present.respondents had failed. to prove 
that thel present appellant was in possession 
of the property.in suit. Evidently the evi- 


dence that was given was-of the meagrest `. 
kind and did not suffice to prove ‘the several - 


ingredients which. .were necessary -to 
establish. for the success of the plaintiffs, 
The respondents appealed, but their appeal 


“was dismissed. The learned Appellate Judge 


held that the evidence not. only . failed to 
establish that the present appellant was in 
possession of the property but it also failed 


to establish several other matters. including. 


the alleged fact that the present responds 
ents were the.nearest heirs of Qamaruddin. 
After the suit had failed the respondents 
started a fresh suit out of which the pre- 
sent appeal has arisen. . c PLU 
The present.suit is for the same property 
against the same party and on the same 


“cause of action as before, . The plaintiffs, 


however, have added certain reliefs in the 
present suit which were not to be found in 
the earlier suit, They added that if the 
appellant was found to be ons of the heirg 
of Qamaruddin the plaintiffs micht be 
given: poaseasion over 3/4tha of the pro 
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perty, ` farther, iiey. said that if it was 
und that the appellant was in possession 
in lieu: of ‘dower? the plaintiffs: might be 
i given possession. on: ‘payment of the propor- 
‘tionate ‘dower- debt. 

“The learned Munsif who heard’ the pre- 
sent .suit was of opinion that the two.’suits 
were identical: and the addition: of new re- 
liéfs : did not: iniprove matters. The learn- 
ed Appellate. Judge'was óf-opinion that. 80 
iar as.he,first relief, viz., 
óf' the entire property went, the two suits, 
being identical, the' relief ‘waa barred “as 
res-judicata, 
far as. the “relief for 3/4the of the property 
. orthe one'conditional on payment of dower- 

debt was concériied, they were not barred 


as Tes judieata, “His réason- was that “the. 


 fihding of the ‘former Appéllate Court-did 
not operate as. res: judicata on the title óf the 
plaintiffs. 


"The: ‘learned Judge ‘of the lower Appel- 
late'Coürt:did. ‘not’ quote ‘any rulings in. 


“ support ‘of his ‘judgment ‘but, evidently, 
Ke ‘had in'his “mind “soitie óf ‘the edses ‘de- 
cided ‘by-this Court: and thé 
in ‘which. it was: ‘held “that: ‘where a ‘suit 


failed - -on .several issues, ‘for’ the purposes’ 


of res ‘judicata, only ‘that issue was ma- 
terial and: substantial which, in logical be- 


quence, came ‘first to “be decided. “These. 


cases went to hold that ‘the décisions ‘on 
the other issues "were to ‘be regarded às 
unnecessary ‘for the trial -of the suit. ‘In 
my opinion itis not necessary, to ‘express 
any opinion on the question whétherin the 
 éireumstancés of the preserit'suit it was’or 
was not necessary for the.Appellate ‘Court 
to decide the question of ‘title (among 
other matters) ‘of the plaintiffs. In my 
opinion the suit failson a much. simpler ; 
ground and it‘is.this. 

Section ‘11, ‘Civil Procedure ‘Coda, déala 
with the trial of a former suit-and also with 


' . the trial of an ‘issue raised i in a former suit. 
Where only -onè particular issue is identi- 


cal in two ‘different suits, oné ‘filed after 


the -other, a question would ‘arise whether . 
the decision on the issue arrived at in the 


former suit would operate or not ‘as 7es 


judicata. But where the two suits are iden-. 


tical, the failure-of the first suit must ‘bar 
the trial. of thé second suit even if no 
imsues were raised ih the former suit. The 
principle is well-known, viz, no person 
can be vexed:twice over ‘the same catise of 
action. 
Was " poli that by the addition of tha 


MASIDAN D> '"SABIR ALI, 


gagee. 


for possession: 


“He, however, ‘found’ that ‘so - 


‘Privy Council: 


` ende 


The learned Subordinate Judge 
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new ~reliefs . to the” Suit the plaintiffs’ fad 
succeeded in estabilshing that tlieir second ` 


'Suit was based ona different cause of faction. - 


The learned Judge gave, as an: illustration, 


the case where.a former suit sought de 


ejéctment of the: defendant on’ "the ‘ground . 
that he was a trespasser and it. Was held - 
that he was'not” 8 trespas&er büta düort- ` 
In ‘such’ a Cage a ‘second . suit for 
redemption Tias been allowed ‘under certain 
circumstancés. But, in my ‘opinion, this © 
case is-not’ at‘all 'análogbüs to the tase the 
learned Judge'liad' in kis mind. "There i 1B ` 
no finding anywhere ` that. tlie . déféndant 
was in possession “as a mottgágée.. It is, 
nota case ‘similar‘to tlie éase-of “Maina, 


Bibi v. Vakil Ahmad (Jin which ‘it wah 


held that the second’suit by the Muhain- 
madan‘heirs was: not barred as ves judicata. 


I once miore “emphasize the fact that the 
‘two Buits'üre identical’and so ‘far’ ‘as ‘thie | 
plaintiffs are concerned ‘they Havé comé in . 
'the secorid suit 6n the self-samie edita. 


on which they instituted ilie earlier. suit. 


It was- hever found ° by any ‘Cort that the 
defendant was in possession, in lieu of her - 
dower iard that ‘so long'üs she waa ih pos- 
seadion Ls could : “Not “be aa, lt. 


doa qoe E 


deténdait- 


gis be: in ‘possession: in ion of ‘dower. . < 


‘In ‘the circumstances, I“éan‘find'no ‘differs . 
whatsoever between the two suits.. 
< The “first süit häving, béén heard and dis- . 
“mised ón:the mêrita the second. suit müst . 


be dismisséd/Hs res judicata : irtéspeétive 
of thé question | swhether Q8ny Pi 


AN. 4. on bea tlle. 


(1) 86 Ind. Gas. 519; 47 A. 950; 59 (L A. T45; D 


A b 3. RE A. 1. R. 1025. ‘G. 63; 2.0."W. N. 180; 
tb OY 25. it M.L. J. 667; 27 Bom. L. Ry: 
166. OWN 6/8 (P. 9). 
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. ALLAHABAD HIGH. COURT. . 

..BgcoND.,Orvit. APPEAL No. 87 OE 1925: l 
October 19, 1927. 

Prevent —— Mr. Justice: Sulaiman: and. Mr. 

‘Justice, Banerji.” | 

Musammat. PHULBANS. KUAR “AND. OTHERS, 

—PLAINTIFFS--ÁPPSLLANTS: > > 

l . VErsus.-. ; 


BHAGDAT: SINGH,.4AND ANOTHER; 


—DRFENDANTB;— RESPONDENTA., 

Agra Tenancy Act (II of 1901), ss. 154; 198—Order, 
remanding case for assessment of. Tevenué:and - other: 
wise--dismissing suit+Second. appeal, : whether liea— 
Order.of remand, nature of. 

. In a suit. under s. 154: of! the..Agra Tenanoy Aot. 
of 1901, the Assistant. Collector held that ‘the de" 
fendants- were rent-free grantees and liableto Tesump- 
tion‘ and -accordingly assessed. the rent.: On appeal . 
by the defendants the: District Judge. held: that ithe 

efendants had: been in adverse proprietary :posses- 
sion. and declared: them to be proprietors. under,s. 158 : 
of the Act. He accordingly made an order to the: 
following effect : “I would remand. the -case..to! the. 
Assistant ` Collector. with instruetions:.: tor. assess- 
revenue on the land ;. ‘otherwige: tho.: plaintifig: sujt 
stands “dismissed . with costs " 

“Held, that the order of the District ‘Judge; in ‘spite 


af the order dismissing -the suit, was one of temand: . 


and that oo anepi ao second: appeal lay írom.it; 
[p,. 679,001. 1 

Even ‘though ` all-the important- paints in a case 
have been disposed of and thé case has prastioally 
béen decided-on: the ' merits, if: something.:is still 
left to be done by the Court of first; instance; before 
the suit is; finally. disposed of, the order,. can only. 
be an order of remand and nota final decree. [ibid. 

` Anandgir y. Sriniwas (1) and -Raa Adya: Saran 
Singh v. Jagannath (2), referred ta. : 


Second. -appeal. from. the. deos of. the, 
District Ji udge; Allahabad.- 


ORDER. OF REFEREN CE; 

" Boys, J.—This. purports:. to be B. 
second appeal from the Appeal No. 269.,of.- 
1923 filed in the, Court. of.the:District J udge 
of-Allahabad on the llth of August, 1923,. 
and decided by him on the. 23rd of Septem- 
ber,1924. The question is whether a second ` 
appeal. to this Court lies . or. not; .and : that 
hàs.to be. determined by -a. decision as , to, 
whether, thé. order of:the 23rd of September, 
1924, is. merely an order of. remand, S8. 8, 
decrée or i&:8. combination of the. two, partly. 
a decree and partly an order, of remand. . 

The suit was.brought by. the, _plaintifis;as. 
a suit under. Chap. X. of the. Tenancy. Act,. 
(Local): II of 1901. The plaintiffs asked. for 
assessment.of rent onthe defen dants, The 
defendants claimed to be nankardars and 
claimed. that that was: equivalent to being 
proprietors.. The.trial Court, the Assistant. 
Collector, held the.. defendants to. be.-liable.. 
40, Assessment torent, .. On appeal, the. learns 


PHULBANS KUAR.9, BHAGDAT std... 
‘ed, Distriat. Judge held:that. de was bound 


l nankardars.: 
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bya: finding. batween the. parties. in.a litis. 
gation in. 1897. that." the defendants were 
He. did..not. specifically cons, 
sider, asfar.as.I-:appreciate. his. judgment,, 
whether . that...finding,.inyolved..their. not 
being: -liable-to assessment. to; rent... In.the 
guitin; question. in. 1917 ‘the. only. question: 
was whether. they were liable -to-ejectment,. 
and . it was. found. .that..they. were not so, 
liable. The.learned.J udge. theri..proceeded. 
to dismiss.the plaintiffs’ suit. with: costs on. 
the ground thatthe defendants were-nankar- 
dars. Did this. order stand alone; I should. 
findsit: myself. very difficult to- hold that-it, 


“did not.amount to,a decree pure and, simple. 


It happens; however that “under the Ten». 
ancy Actin these.cases there is a provision 
for the Court.taking.a further step -if, it .ar-, 
rivés at a. conclusion such: as: that: already, l 
guoted. by. me -as having been arrived .at. in. 
the present.case. ; -and that is, that: steps, be. 
taken to. assess the. revenue- which. the de-- 
fendants..1 may be: liable--to. pay... ` Iù- this: 
case, no diapute...arose- before:-the learned: 
District.Judge as.to. -whether. thé.defendanta. 
could be: assessed... to, pay:: revenue. -or .not.. 
They: expressed. their: willingness... to. pay. 
The-leatned:District. Judge.then. ‘proceeded; 
after: dismissing.the plaintiffs: suit with, costs; 
to.remand the.càse. to the , trial; Court. with; 
instructions. to assess. revenue, < 


. Thes. defendants; were. :eontent:but:. the | 


< plaintiffsihave. filed:'a second: appealagainst: 


this-order: of ther District Judge: "The: apes 
peal is. ‘filed. against: the. digmissal- of ae 
plaintiffs’suit.. .: . . Go Doe 

A preliminary objection is. taken that: no. 
appealJlies.; because-the-ord T was. an. order 
of-remand arid that no. appeal: against such» 
an order of remand ^ is „provided: for-in the: 
Tenancy: Act, and:reliance. i is-plåceđd ori-:the: 
decision reported ass Anand ' -Gir v. Sriniwas 
(1. In:that case. (I quote. fromthe- record: 
which Isent for):the- ‘order from: which an: 
appeal.was:filed in: ‘this: Oourt- Was. "ag. fol: 
lows8:—:- 

“ It is. ‘ordered .. that. the- deereo. of: the: 
lower Court, dated: the 18th -March;-1916,:5e. . 
set-aside.and the'appeal: be: allowed: ito the. `” 
extent that-the plaintiff is entitled to-be dec-" 
lared:a rent-free. 'grantee. of so`. muth“ of the: 
Jand in suit as he.(sic):is~entered‘in reve-: 
nue papers as.occupancy: tenant-of, ‘and: that. 
the.suit be: remanded “ito: the: lower: Court 
for determination of the ‘revenue: payable: 

(41 Tnd. Qäs 100865164. LJ. TEAD AG 


in we TE 


2a 


$73 


by the plaintiff- -appellant. - “The appellant: 
dp get proportionaté costs of this:appeal:" 

“That-ordér.is on the printed’ form: head 
éd as “ decreėin'appeal”żand. referênce “is. 
madeín thé form.to: O. XLI, r. 35. The- 
particular printed: form on: which the order’ 
is endorsed can. in nó way*be ‘a decisive: 
. naga and the order itéelfimust.:be. Jooked- 

-I find it impossible to distinguish that 

order: in any material’ particular-from the- 
order in the present .case. It:was heldin- 
Anandgir v, Sriniwas (1) that the ordér of 
remand following upon what would by it-: 
self undoubtedly have been a decree. was 
sufficient to convert the "whole -order into 
an order of remand from - ‘which. no: appeal. 
would lie, >- ` 

Iam not &wàre: that thie AN IN has 
ever been referred to except in Rao- Adya 
Saran Singh v, Jagannath. (2): in which. 
case their Lordships: declined -to ‘consider - 
the correctness or otherwise of the decision. - 
‘Personally Ianrnot able to feel satisfied. 
that the first portion : ‘of ‘the order: of. the: 
District Judge. is: not™definitely: -a - decree, 
and if that beso, it appears-to ‘me - ‘that ‘an. 
appeal should be held competent: against it.' 
There have .beén Many - decisións. - of tthe 
Board one way and the -other, though -as -T° 


have said the matter only appears: to- have ` 


been the subject of-one single:decision, to. 
which I have referred; in this Court.. 

: Iam unable myself | to interpret the first 
portion of the order in question.as anything 
other than a- decree. -It definitely, decides 
the relations between the plaintiffs and the 
ada ard the status of the defend-. 
an 

WA after the ixial Gourt has decided ` ihe: 
| question ofthe amount. of.revenue to. be 
paid by the defendants both. parties are 
agreed that it is a reasonable decision, there, 
would not, on, the merits of that decision, be 
any appeal atall. Norcan it be said that 
if the parties are debarred now from filing 
a second: appeal, they could later.challenge. 
the finding ofthe District Judge by filing: 
an appeal from. the decision of the trial 
Qourt'in the matter of revenue, even though: 
they were content withthat findiüg, for the 
finding of the trial Court.in the matter-of.re-. 
venue would not raise any question of the 
proprietary title and anappeal from the find- 
ing ofthe trial. Oourt, the Assistant Collec- 
tor, would have -to be filed in the Court of. 
the Commissioner. ` 

78 Ind. Cas. 391; 22 A. L. J. 235; 6 A, 223; 
p Da4 All. 561;- ls B. 9:4, 49. Rev, * 4 = m Ae i 
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: of the-District.. Judge. will now .lie in: his 
Court. in view:of the..most. recent Full 


Bench, -If then the ‘first part of.the. Distriét.. 
Judge's order is nof to “be: construed 88 & | 


decree, it would seem ‘that it is-final. for.all’ 
time and can never. be challenged -either in' 
appeal or in revision... These are considera- 
tions to some.extent. mérely. of expediency 
and it may be--argued that if that-is the 
result itis the fault of the Legislature- and, ' 
the Courts are not responsible’ for, such '& 
disdstrous result.’ This. is. to some; extent 
the view. that was taken in Anandgir: vri 
niwas-(1): ‘In the present case I do- not; of.. 
course, suggest that these considerations are - 
, grounds, for holding that what isnot àdecree' 
in the ordinary acceptation. of the term. 
should be twisted into being : ‘held a decree: : 
Iam definitely of; opinion that the order of” 
the District Judge dismissing the-plaintifis” 
suit with costs.and declaring the defendants. 
to be nankardars was definitely a decree‘andé 
as such appealable, notwithstanding - that. 


-there may be-on the .same bit of. paper: an... 


order remanding another aspect of the ‘Case 
to the trial-Court.’ pot 

I am not, however. e ‘able. to  distinguiglr 
this case from the ¿decision .as Anandgir v. 
Sriniwas (1).. But Iam bound by it, sitting. 
asa Single Judge. ‘The -case will: undoubt-' 
' edly, whichever way I. decide. it, whether. 
in accordance with my own view, or in ac- 
cordance with the case reported as Anandgir 
v. Sriniwas (1), ba taken up further in .ap-. 
peal under the. Letters Patent. - It seems 
desirable, therefore, -to settle: the -matter 
" forthwith by: referring. the case: “to - two 


Judges. - Soot. 


““Messrs. Haribans Sahai and P. L Banefji, 
for the Appellants. ` | 

Dr.. M. L. po ‘and’ Mesi N.. P. 
Asthana and N. GC. Basu, for the Respondents; 

‘JUDGMENT. — This case lias been re- 
ferred toa Bench of. twoJudges. - This second: 


appeal arises out of: a suit brought by certain . 


zemindats dinder-s. 154 of the: old Agra: 
Tenancy Act. -: The Assistant Collector held: 
that the defendants were rent-free:grsntees:. 
and liable to -resumption and accordingly 
assessed the rent. 
fendants, the District Judge came tos 
contrary ‘conclusion. “He held that: the dé- 
fendants have been in adverse. proprietary: 
possession of the lands*-and declared -them* 
to be proprietors under s. 158. He went- on’ 
to-hold that the suit.ought to be dismissed. 


But finding that the revenue-directed toboj 


On- appeal “by :thé^de- . 
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assessed under .the 
been determined he passed .am -order 
in the following ‘words-:— “I would allow 
. the appeal and: set: aside the order and de- 
cree of the Assistant QColleotor............... I 
would remand the case. to the Assistant 
Oollector with-instructions to assess reve- 
nue onthe land; otherwise the plaintiffs’ 
suit stands dismissed with costs on) the 
ground that the defendants arenankardars." 
By the word ‘otherwise’ he clearly meant 
‘in other respecte, He further remarked 
that he had no objection to the Assist- 
ant Collector postponing the assessment 
of revenue incase the matter was taken 
up in second appeal. ' 

-It-is from this decree or order that this 
appeal has been preferred. “A preliminary 
objection was taken before the learned 
Judge before whom this appeal came up 
first that no second appeal lay. Having 
regard to the peculiar circumstances of this 
care the learned Judge was inclined to the 
view that it would be very hard on- the 
plaintiffs if they are deprived of all remedy. 
He, however, felt that he was unable to dis- 
tinguish the present case from the decision 
in Anandgir v. Sriniwas (1). 

The decree passed by the learned Disirict 
J udge is couched in unhappy language and 
it isalso. clear that it would have been 
much better and would have saved the 
parties considerable trouble if the- learned 
Judge had merely sent down an issue to 
the first ‘Court for the determination of the 
revenue and not remanded the case. As 
things, however, stand it is quite clear that 
the case was not finally disposed of on the 
23rd of September, 1924. 1t did go back to 
the Assistant Collector’s Court and had 
to be restored to its original number in 
that Oourt. It seems to us that an order 
which doesnot dispose of a case finally 
for the time being, (subject of course, to 
any further appeal), cannot be dalled a 
decree: which terminates the case. It may 
be that all theimportant points have been 
disposed of and the:case has for all practical 
purposes been decided on the merits, but 
if something is still left to be done by the 
Court of first instance before the suit is 
finally disposed of, the order can only:be 
anorder of remand and not a final decree. 

This was the view expressed: by a Bench 
of this Court in Anandgir's case (1) referred 
to above. We agree with Boys, J., that it 
is very difficult to distinguish the present 
case from that reported case. The- Act 


‘section had : not 


) : C03 y; 
KALLU 9, RAM DAB, 
has now been amended. and the difficulty 


to & relief for enforcement of à ..hypothecation 


— ——— 
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creatéd by the provisions of the old Actis 
not likely: to arise, in future. Weare also 
unable,to take a different view-from that 
taken inthe reported case: which has been 
followed in numerous cases since. then. 

` We must accordingly hold that the order 
passed by the District Judge was not a 
decree, but.an order of: remand, and that 


“no second. appeal lies to this Court, vide, 


Zohra v..Mangu Lal (3). . | : 

We prefer to express no opinion ag to any 
future remedy that may .be open to the 
appellants, Theappeal is accordingly dis- 
missed, butin view of the peculiar cireum- 


| stances of: this cage we do not think that 


the appeal wasia wholly futile one. We 
direct that the parties should bear their own 


costs of this appeal. 
A. N. A. 


QD 28.4. 153 2A, Ly Je 989; A. W. N. (1900) 


Appeal dismissed. 


ALLAHABAD HIGH COURT. . 
 Bacowo CiviL APPEAL No. 1288 or 1928, : 
July 1, 1927. 
"Present: —Mr. Justice Boys and Mr, 

Justice Kendall. 
KALLU AND ANOTHER—DAFENDPANTS— '; 

APPELLANTS el. a 

VETSUS: - : 

.RAM DAS—PraiTIFE— RESPONDENT, ri 

Limitation Act (IX of 1908), Sch. I, Arts. 115, 116, 
182—Vendor and purchaser ~Amount reserved, for 
payment of prior morigage—F'ailure of vendee to pay 
— Suit by vendor for recovery of amount reserved— 
Prayer for enforcing Hen—Limitation —Cquse of 
action. 

Where a sale-déed merely- 'recites that the vendeg 
should, out of the sale price, pay off a prior mort- 
gage, without giving the vendee the option to pay 
it off at some future time or to pay it off whenever 
he pleased, the presumption ig that the vendee 


is to pay immediately, or if not immediately, at any 


rate as soon as is reasonably possible; and limitation 
fora suit to recover the amounts so reserved from 
the vendee begins to run from the date ofthe sale- 
deed or atleast within a reasonable time therefrom. 
[p. 681. c01.2.] : 

Hakim Ali Khan v. Dalip “Singh (2) and Ishri 
Pershad v. Muhammad Sami (3), distinguished. 

Article 132 of Sch. I of the Limitation Act applies 
lien. 
[ibid.] 

Second «appeal | Tam. &. aecree oe the 


District.Judge, Meerut, ~ 
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Masda, Uma Shankar Bajpai ond 8 8. 
Shastry for the Appellant, idc auos 
DH AK N. Katju; tor ttie- Respondent, 


| JUDGMENT. —This* defendants’: ap- 


"The: sity estion 


“with which wè- are” @6ncerned- is -whether 


e 


Art, -132'of ithe " Limitation Act-or whether 
Art: 116/115 applies, and whether the'suit 


isbarred’ by ‘limitation, ` “The”  facte-are as 
follows:— k Naah en c 
“One” ‘Déwan Sing, mhosé” heir is the 


September 1909, he a a dipole mort- 


“gage ‘of: both” the properties: Aand BY in 
Távour of Ramrich Pal. ` 


"On'the 18th of November, 1905, hè sold 
the property A to the: ‘present defendants 
for Rs. 700 “leaving with them - “Ra. 480 
to-pay-off;the mortgage, in favour, of Ram- 
rich Pal. 


On the 20th of July, 1905, Dewan Singh 
executed another mortgage in favour of 
Shamsundar, hypothecating the property 


mortgage in’ favour of Ramrich Pal, and 
accordingly properties A and B ' both 
remained, subject to the mortgage.. The 
excuse of' the deféndunts for their-:default 
was that they did not Bet: ‘possession of.the 
whole of the property; ' but that excuse 
appears to have been merely à pretext, for 
the learned J udge of the lower Appellate 
Court vémarks:=~° 7"! 

“Tt is further urged for the appellant that 
the vendees did not-obtain mutation of the 
whole ‘of the' ‘property : sold - arid that: con- 
sequently: the’ ‘whole “claim: ‘should not 
have "been decreed, 16 appears 'that the 
vendees ‘for.a long time: have lain low 
and: have- taken -no. steps to obtain: the 
pmall "area of which they did not- get 
possession.” d 


"It is. further to be noted that it is not 
suggested on behalf of the present plaintiff, 
the mortgagor,’ that “he took any steps 
whatever ‘to’ see ‘that the vendees did 
discharge the first mortgage; So far, there- 
foré, as responsibility for the Bubséquént 
confusion can be attributed to either, it 


would: seem : "that ‘they must both bear it 


equally, ` 


"The next step was taken by Ramrich Pal, 


the prior mortgagee. of properties A and: B, 
é by’ ‘filing: g suit; No, kil 3: dec in n Which on. 


KALLU ve RAM DAB, 
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the Ist, of J aly, 1911, he obtained a degree 


Shamsundar; ‘the puisne mortgages: “of 
property’ 'B, ‘then: breught a suit, No; 1049 of. 
1914, on: his own: “mortgage ~ and obtained:a -. 
-519-7 ° Shamsundar next . 
proceeded to pay up “the. decree of the'prior 
mortgagee' and secured" “for himself:a:‘con> . 
solidated ^decree' for: Rs; 2;229-1-3. Hé. 
proceédéd to execute : thi8'.decree, and. in 
order to ‘save his: ‘property the’ mortgagor 
paid, on: the 15th of Jauuary,.1918, asim 
of Rs. 1,000 and. ‘on the I5th- of April, 1918; 
a further -Rs;400, :A:sum-of about’ Rs.. 700. 
odd remained unsatisfied, and'Sharnsundar . 
proceeded ‘to’ execute his: decree for thà 
balance. In pursuancé of-this éxecution the 


property A” was sold at auction, and ihe 


defendants, who, it will’ be remembered, 
were-the purchasers of property A, got the 
sale set'aside'oh payment of Rs: 7 58. "This 
did: not, however, ` "wholly satisfy the cons 
golidated decree, for in the interval further" 
interest “had accumulated: 'and'' there 
ramained due at the date'of' the. PESEN suit 


to Shambundar Rs: 317- 13. ` 
B. The defendants"did not discharge the 


The met result. was that to. pay. ‘off, the 
‘consolidated ` “decree ‘against, ‘the: properties 
A and” B. the' Bog heirs. ‘of ; the’ 


Rs ` 1400. Ai 
Rs. 758, and. 8c dns still mained dug 
of Rs. 377- 13, 


Tn the present suit.the sini jenn oo 


facts and -the ‘plaintiff ‘claims that' though : 


he paid: Rs. 1,400, ‘only Rs. 707,: out of the 
consolidated. decree was due to the mort- 
gagee'of property B originally’ in' favour of 
Shamsundar, and that thatisall he should 
have had to pay, and” that the defendants 
were really ` responsible for the balance: of 
Rs. 693 which the:plaintiff;had paid and | 
which he never would have had to pay if 
the defendants -had,’ according to` their 
original agreement of sale, paid half of the 
mortgage in favour of Ramrich Pal of pro- 

perties ‘A and B. Plaintiff further claims 
about Rs. 301 interest. He also urges that 
before his property B, can be held to be 
perfectly secure, there ‘is the balance of © 
Rs. 377-18 to which Bhamsundar is‘ still 
entitled as the unpaid balance of his con- 
Bolidated decree. Plaintiff, therefore, also 
clairs: this’ sum from’ the ` defendants, 
apparently on the allegation that'he may 
himself àt any time be called'upon to pay 
it 2 he Sesires t A sero Aut DIOE 


es D, BAe 


d^ 
ia 


ek ai -€- 


- 
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di will be noted. that. ihe esle-dead is 
dated” 1905; afd: ‘the’ condition that "the 
'veüdéà was to pay Rs. 480 t b" discharge’ the 
first mortgage had no*condition. attached” to 
V that the Rs ^48 was to` : 
‘Partioular® ‘time, or’ that. the” défetida ngs 
‘gould "Ghoose? their own time for" payment, 
irovided: that hey: 
‘future ‘interest t at might '&ocumulaia. an 
“provided that they’ paid off the ‘mortgage i in 
time to ‘Bae the property from being” put, fo 


gale--a ” proceéding:’ which? “would “have 


‘yesulted in‘ the ‘property B also. being. in 
danger of being sold. which ' ‘the’ "mort giagor 
‘had: kept. -with himself." The plaintiff has 
mot brought ‘his’ suit till 1922, and' itis 

‘don tendéd’ for the’ defendants’ ‘that’ the Suit 
"js barred by. limitation aa” coming ‘within 
“Art. 132 ‘of the Limitation “Act.” "For the 


plaintiff i is vontended’ ' that. Art, 116/115 is 


&pplicable;- 31 > 
'e will consider first which of, ‘the two 
“Articles” 18 “applicable and” then’ “consider 


"Whethé ér'thé suit “would be ‘within time. om : 
sr 


'$t "the" plaintiff 8 ‘contention: were “tc 
“aic¢epted that Art. T16/1 115 was the appropriate 
"Article. It appears to us that the plaintiff, 8 
‘suit is avowedly: one “to which Art. 7132 is 
'applieable,: Thé relief asked, fori is not for 
compensation: for a^ breach’ of, contract, . It 
46 ‘Specifically . 8 suit. to 'énforce: ‘payment: of 
money charged upon, immoveable property. 
"He specifically asks for “the, enforcement: of 
“ah 'pothécation. len by sale” of. the” Pro- 
"perty y, and, ‘that really can only have” refer 
‘ence, to 8.55 (4) (b) of the Transfer’, of: Pro- 


t 
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 by.foraed reasoning -he, £o, nome; extent at 


"be: paid. At Any - 


Were “responsible: for - 


party Aet; TE, 18. true that. ‘the, plaintiff asks 


‘for sale of the” property., in, satisfaction of 
‘his cláim for,'a sum ‘of Rs. 1,367- 8, a total 
‘which hé arrives, at “by adding’ "together: à 

gum. ‘which,’ he has, had : ‘tO. pay 80. far. to 
‘preserve the property, interest thereon. and 
the sum which lie; may. be. ‘called, upon | to 
pay. in the ‘future. It^ máy, be. that. AL his 
i "relief Was propérly framed as a ‘élaim ‘under 
8:55 (4) (b) of the; Transfer, of Property . Act, 
‘it’ should have been” a claim for, Rs, 480 
together with interest to. date, "The ‘fact, 

‘however, rémains strikingly apparent in the 

suit as framed: that it was a elaim. for “‘en- 
‘forcement of’: a hy pothéeation 
a ‘suit for com pénsation fof. reach.. of ‘con- 


trac 

ur most, appropriate ' Article, to ‘apply. 
Tg? ‘requires "very, little expérience,. of" the 
‘Limitation, Act’ to know that 1 in many, cases, 
-in ‘addition to’ the obviously. appropriate 


Article, there: Me other. Articles vale gün-. 


_ 


lién^ E and not- 


‘On thé face of it, therefore, Art. 132: , 


any tate, applicable, In our view, however, 
‘Art. “142 ig. clearly. the, Article, applicable to 

a, relief asking for. enforcement. ofa hypo. 

theese lien, : (We é quote. from, the Jelief). 

"This is really: sufficient i in our view for a 
"d&cision, of the. CAS, “Neither, of the Courts 
below, ‘has. discussed; the: applicability of 
“Art. 138. “They, ] have, ‘contented themselves 
with. givin g.reasons i for holding Arts. (116, A18 
‘fo. be, Applicable; It is, therefore, desirable 
to ‘say. a. Jew, words i in. reference fo those 
“A rtieles, ° In^ holding, them” applicable 
EOS “Of the. Courts. has, thought it -neces- 
‘sary, to Gondider tha language, of the Articles 
themselves, but both Courts have. contented 
thenisélves, with, reférring" to certain. rol- 
ings., " Article, “116 merely refers _ back, to 
Arts 115, and that i says, “that, limitation, ior 
a ‘suit. for com petisatión for. the breach. of-a 
‘dontract, is to run from the date “ay when 
the contract, is broken,’ or (where there, are 
successive ' breaches), when. the breach in 
Te8péót of which thesuit is instituted: occurs, 


-OF (where the breach is continuing) when | it 


'Gêases.Neither. of the two later conditiong 
is applicable, here, ` We should merely have 
to consider “when was thecontract broken.” 
Béaring in ‘mind the terms of the ` condi- 
tions :in the sale-deèd, which : were: merely 
that the mortgage was to be paid off, "with- 
out giving the vendee the liberty to pay it 
off at.some future time or to pay it off 
Whenever he pleased, Lian that he 


immediat ee 
raté às soon as was MR ped 
matters little whether “that period be 
held'to' be, 24 “hours” or à "week. He 
clearly, theréfore,' "broke his. contract, on.the 
18th of February, 1905, when hé undertook 
to pay off the mortgage, -0Y within a very 
short. but reasonable" period therefrom, 


Compare: "Kagliübar "Roi ^v. Jaj, Rai (1). 


ae “ts 


Incidentally” it maybe notéd ` that, i in that 


case Art, 116 was applied, but the. pleadings 
“were. admittedly not .clear, and. both sides 


‘agreed that the suit was to be considered _ 


as one. for, damages, : ón. breach, of, the 
covenant. 


"Even, therefore, applying Art; idus the 


suit, would, appear .to.be . barred, by, limi- 


" This.aspeet of. the case the Courts 
The, trial.: Court 


(1) 14 Tod. Qas, 244: 34 A, 429; 9 A Ta Je s n 


tation. 
have. not considered. 
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yelied.on.the:.ease of Hakim. Ali: Khan.y. 
Dalip. Singh. (2)...,In, that. case it was held 
that limitation. would. run. from, the date ` 
og: which the mortgagor. or his suceessor- 
jn-title had to. pay the. decretal; amount, 
There i is nothing in that- ease ‘to show what 
.wWerethe.termsof the. contract, between the 
mortgagor and his. vendes.» :Nor is it. clear 
how. thesuit was framed; nor wasthere any 
‘discussion as.to the ap plicability of Art, 132 
or Art. 116/115. -In Ishri.Pershad v. Mu- 
hammad Sami. (3) the. contract’ between 
the mortgagor and a subsequent, mortgagee 
who failed to discharge the prior mortgage 
with the money..left in his. hands for that 
‘purpose was wholly different.. to that in the 
present. case.’ In the contract. there the 
mortgagee had undertaken all. respon: 
sibility for further interest. and could pay 
the prior mortgage at any.time be pleased, 
and ib was held that the cause of action, 
therefore, did not accrue on the date.of the 
-contract but arose only when the mortgagor 
was damnified... . 
. Thé result is that. we .set -aside the 
decree of both the lower Courts and 
dismiss the suit with costs throughout. 


8] s 
* || a 
; 
: 
; 


A. N.A SABA UU Decree set aside, 
'-(2) 19 Iad. Cas 676: 11 A. L. J. 478. | 
. (3) 60 Ind: Qas, 829; 19 A. Le J 
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“ALLAHABAD HIGH COURT. 
~ Seconp Oivir, APPEAL No. 2089 or 1925. 
. November 16, 1927. oe 
“Present. — Mr. Justice Lindsay and 
-~ Mr-Justice Banerji ~ 
- PARAS RAM AND omnes — DEFENDANTS 
, —APPELLANTS - 
, "versus ' 
NEKSAI. AND OTHERS— PLAINTIFFS 
- AND DEFENDANTS— RESPONDENTS, 
vc Agra Pre-emption Act (XI of 1922), 5. 10—Right of 
pre-emption—Transfer under compromise. ` decree, 
whether amounts to- sale and gives: rise’; to pre- 
emption. 

‘A transfer which is effected under a dééres of a 
Court, even though the decree is based ,on, a com- 
promise, is not a sale and cannot, therefore, be 
pre- aro under the Agra Pre-emption Act.’ ip. 683, 
col. l.] ` 

Intizar Husain v. J amna Prasad (1) ind Abdur 
Razzaq v Mumtaz Husain (2), followed. 

Second. appeal from the decree. ‘of the 
‘District m in heir the lat, June, 
1925, ja 
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.. Mr. S. B, Johari, for.the- Appellants, T 

Mr... Gadadhar. Prasad, for the: ‘Responds: 
cone. 

JUDGMENT,- We. think ; ilie - 
ments of both the Courts: below. in this case : 
are.wrong. The suit was:a:suit Íor-pre: 
emption and.the transfer: in: “respect- of 
‘which;'.the -right..of ; pre-emption “was. 
claimed. was. described ag. being... a transfer 
by..way -of sale. ` Both the.. Courts: below 
were, of .opinion that: this transfer >was 
“tantamount to a, sale” and, therefore, pre- 
emption.was allowed>.. . 

The facts may be stated "very shortly-as 
follows:' By an arrangement -which was 
ma&de.:under*a& compromise ` decree one 
Jagarnath became liable to transfer a one- 
pie share of property which was coming to 
him, to one Paran to whom .the.other party 
to the decree in that. compromise guit owed 
a sum of Rs. 545. 

Jagarnath, having got the property. and 
being .in a position to. transfer .this.oné- - 
pie share to Puran, ashe was bound- to. do 
under the terms of ‘the ‘compromise decree. 
just :referred.to, failed ` to:.convey it to 
Puran.. Puran then resorted.: for help tọ 
three. men, Paras’ Ram, Achhru and 
Phundi Lal and „it was. arranged between 
them that asuit should be. ‘brought: against 
Jagarnath's .representatives “(J agarnath 
having died in: the meantime)in orderío 
‘make them hand .over the one-pie ‘share `- 
which Jagarnath: had been. under. an obli- 
-gation to convey. And so ‘there. .was‘a 
suit berween Puran arid his thréé associates: 
on the one .side :ranged-as plaintiffs 
and. Jugul . Kishore: and Har Das «the 
representatives of Jagarnath. who were 
arrayed as defendants. “The result of this 
case was & compromise upon . which a 
decree was passed. and the” effect of the 
decree was that the two defendants, the 
representatives of Jagarnath, were: under. 
the duty of handing over a 12: krants — 
share to .Puran and the other.’ three 
‘plaintiffs. ` t 
' The decree passed : on, this compromise 
bears date the 29th October, 1923, and 
the plaintiff Neksai comes into Court and 
says that he is entitled to pre-empt the’ . 
transfer which has been sanctioned «by .. 
this compromise. As we have said;’ “thes 
Court of first instance said that" “this 4 
transfer under the compromisé decree. was 
“tantamount to a sale" and that Neksai 
was, therefore, entitled to pr:esmpt, This 
‘view has also Beene iai Lah by the lower 
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Appellate.-Court; > We.7do-nat^ agree, In, a 88]& as; de 
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fined ‘inthe 


the- first place, i-is clear thet ander the” perty Act: 1882, and. that a. transfer ‘of . 
Agra -Preemption Aste which’:governs the: property which is'brought about by a decree’ 


present cage, p right of pre-emption ; can: 


, 
* ‘ 


of Court. cannot’ for purposes of pre-emption. 


only be claimed 4n'respeet- of gale or fore» be treated as a sale within the Act. ~ 


elosure. "his"js made ‘clear by a reference: 


- 


“The result, therefore; is thatthe plaintiff 


to a. 10, which definea.wben a rlghtito bring? had noright of suit. - We allow this appeal, ` 


.& suit for preemption ariges. - 


>The. transfers -which are- pre-emptib] 


*- -> ast aside the’ decreea of the Courts below 
e^ and direct'that the plaintiff's suit do stand. 


being confinad to sales: -and ‘foreclcsures* dismissed “with ' costa ` tò- the contesting ~ 


we have-to consider what the -meànipg of. defendantsimall three Courts, .. - 


the term *'sale" is. in-this j| 
1922). 'There.ie a definition * of sale ià- 


8..:4 (10), of the Act and it says that ‘salè - 


= 


means a sale’ as defined in the Transfer of: 
Property.’ Act, -1882. "The definition "of- 
"Bale". in: this" latter ‘Act’ is contained. in' 
8, 54 and bearing in mind that any transfer 


Aet (Ant XI of. ` 


under. the. Transfer of Property: Act- 


must- be an act such ‘as is described in^ 


8&9 of -that -Act, “transfer” means an aat. 
& person: conveys property. 
in: future, to one or more,- 


by. which a livin 
in present or 
living persons, ‘or to himself Or'one or 
more other living persons, and “to? transfer 
property" ^is .to- perform "such: act, - It: 
seems io us-to.-be impossible "to apply’ 
this. definition of *transfer"- and-of “sale” 
in:the Transfer of: Property-Act-toa décree 
of-a.: Court. and we cannot, “therefore, allow: 
the. contention that -a “transfer which” is’ 
effected :under_the:sanction: of a decree ‘of 
Court can. .be treated as a- sale and éan be 
pre-empted under. -the- Agra ‘Pre-emption. 
Act... There are: two -Bench rulings- ‘of 
this” Court .which -are referred ` to- in- the. 
judgment.of the lower Appellate Court.. 
One is Intizar- Husain v, Jamna Prasad. 
(1.. In that case it was 

bya Bench of, this. Courtthat-a right of 
pre-emption does not arise upon a írans- 
fer effected by virtue of a. decree, though’ 
the decree is passed upon compromise, ‘In: 
this judgment the learned. Judges followed" 


another judgment . of. theirS.reported ag ` 


. ng of. 


- 


S distinctly held` 


LI 


" 


Abdur Razzaq v. Mumtaz Husain (2). The : 


learned Judge of the’ lower. Appellate 
Court has attempted to distinguish - these 
rulings from .the' present case,--but no 
valid . distinction. can be. drawn... It ig 
perfectly true that these judgments were 
delivered before. the comin 
the Agra. Preemption Act, but that fact. 
cannot make any .diflerence. We are 
definitely of opinion that a sale which ia 
pre-emptible.in this Act must be strictly 

(1) A. L. J. 947, ° = j "n 
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Appeal allowed, - 
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ALLAHABAD HIGH COURT, <> 
c* = RULL BENCH. © e $5 
OrviL MisggLLANEOUS Cagg-No. 605 or 1927. 
Lut 02 December2,1997, 4 
Present :—Mr. Justice Sulaiman, © 7: 
"s 1 Mr, Justice Banerji and. . © <4 
OLN. el Mr, Justice Ashworth.” == : 
Tuithe matter of- MAKUND SARUP— 
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(XI of 1922) ss. 861) (a), Im. 
Usufructuary .mortgage and-lease -back—Rent, . whee 
ther. liable to tawation—'Agricultural Income’, , meane 

-Where =a -person carrying on" money-lending 
business lends money. in. the course-of such business-on- 
the-. Security.of lands of which he :takes.s usufructuary ` 
mortgage, and immediately leases .those lands back. 
to the mortgagor with a stipulation for fixed’ annual’ 
payments, -which amount to. a definite percentage on 
the sum advanced, the annual payments should be 
excluded from the-assessment of - the -profits: and. 
gains:of -his business as’ being: ‘agricultural income’ 
within the meaning of s. 2 (1) (a) ‘of the Income. 
Tax Act, 1922. [p 684, col.-6; p. 685, col. L.]. ` f 
_ Partington y. Attorney-Genéral (1), commented - 
upon. : ; GE ek T MEC 

"Dr: Bir Tej Bahadur Sápru; Mesers, N. P. 
Asthana.and Shiva. Prasad Sinha, for the. 
Applicant. ` l ME. 

Mr. Uma Shankar Bajpai, for the 

 ..': OPINION, . . 77 
“Sulaiman, J.—This is. a reference 
under s. 66, Income Tax Act,1922. It appe&ra. 
that Murishi. Makund Sarup in submitting. 
his income-fax returns for the year& 1925356 .- 
and 1926-27 did not.inelude th&incormie 
derived by him. from. certain usufructusiy _ 
mortgages in, his favour.: The Income Tt x. 
Offieer-on this discovery came to the' con- 
Glusion that such income was derived from 
money-lending businessand was not derived 
from landed property and, therefore, liable 
to. income-tax.” “The assessee appealed; to 


ES 


Crown. à 


27: “the Assistant Commissioner, who’ relying ` 


1. 


* i zt RAP p out ot ay 5 Eg i, A = 
latter, is. exempted, from liability (t0, p&y.in» , 


= 023* -@-~< 


eultural-income."-- Now-agricultüral income. 
is. defined in 8. .2, sub-el., (1) (a) ag -béing’ 
any, rent or.revenue derived from‘ land 
which is used for agricultural purposés and” 
is either, assessed :to land revenue in British” 
India or subject toa local rate asséssed and 
collections by Government and collected by 
officers of. the..Government as such. .!And 
under.cl.(b):agricultural income -is'.also in- 
come which. is.derived from..such lands by. 
agriculture., These two clauses: undoubted- 
ly. indieste that the agricultural income can 
either.be derived. by:: a person. who; is ač- 
tually carrying-on. agriculture or: cultiva- 
tion; or it:may.represent:the rent. received 
“by him from land which: is. -used -for»agri- 
cultural. purposes. though the person who 
received the.rent may not himself - be-culti- 
yating.that-land, | a MM M 
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return of which is his, income from these; 


` lande,’ It is, therefore, his, contention, that 


ie, the profits from. actual: cultivation, - 
tis; therefore, either ‘rent... derived from. 
land. which, is -used for, agriculiuraly pure 
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be imposing ‘a:double ‘taxation “which “is 
against the policy of the Act. 


H 


Coming to ‘the next ‘question “whether . 
even if a usufructuary ‘mortgagee. is Hot. 


liable to pay income-tdxsa mortgagee who 


at the'same time leases back the mortgaged. 
land to the mortgagor with a stipulation | 


that there would be a fixed annual pay- 
ment ‘calculated on the. basis of rate of 


interest agreed upon between ‘the parties’ 


is in a worse position. It.seems to me 
that to hold that ‘such ‘a person is liable 
to pay income-tax would amount to holding 
that the transaction is not that of a usufrue- 
tuary mortgage but almost a simple mort- 


gage. It is impossible to hold in this ease. 


^ 


that the ‘transaction was not that of a usus 


 fruetuary .mortgage.- No. doubt the mort- 
gage-deed and the lease were executed at one 
and the same date and the Gross-referéncés 
in ‘the two documents indicate that the 
whole transaction -was . settled ' at one time. 
Nevertheless there are certain distinguish- 
ing features which, make the position of the 
present usufructuary mortgagee quite. dié- 
tinct from what it would have been if he 
had taken a purely simple mortgage, He 
has under the lease ihe right ‘to recover 
rent through the Revenue Court which very 


often isa speedy'feniedy. He hás also the ` 


Sécürity of the fixed amounts being paid 
to him regularly year after yéar' with the 
option of entering into ‘possession ‘on he 
default of stich payment. Ifhe e 


Bagor he is entitléd.to cultivate lands him- 
Self or to let the lands to ténants and rte- 
ceive profits from them.. Under these cir- 
cumstances it seems impossible to hold that 
the position of the assessee i8 that of a pure- 
ly simplemortgagee who is liable ‘to. pay 
income-tax. me c 2 


. With regard to. the Full Bench cabe of 


the Madras High Court relied upon :by the 
Assistant Commissionér, I need. only say 
that the jüdgnient is very brief and con- 
tains nó reasons in support’ of. the. view. 
urged on behalf of'the Crown, The. learn- 
éd Judges appéared to have ‘assumed that 
the finding of fé 

‘Commissioner who‘liad made the reférénce 
Ms To E" at aye ga wa ag PX 
nécessarily involved the result of tlie refer- 
tice being answered in the négative, Per- 
haps they méant to assume that the finding 
of the Commissioner, that iù that case the 


a te 1 " 


transaction was merely a device to. evade dii shou 
. the business of money-lendin 


the payment of the income-tax and was not 


in reality a transdction of the usufructuary 


ult o: nent. Ifhe ‘entérs into. - 
possession after the ejectmént of tlie mort: ` 


.; Ashworth, J.—I' concur. 


fact arrived; Bt by the | 


“Hey, 
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learned ;Judges. appear to 
it as such, and on that assumption held that ` 
the answer. must be in the negative, . 


‘answer to the question 


‘that upon the facts of the 


rent received. “A üsufructuary. 


" 3 ' 
E í a 
fd 


&- pac 


4 > 


rd dM d xu M MI M a e JR 
‘Mortgage and the inconié was not derived ' 
; from the land but from à business of. the 
. Yen dee, was 


&finding of fact which could 


: + ha 


not. be. disturbed. Tam not saying that the 
remarks .of the, Income Tax Officer, did in 


reality amount to afinding of fact. But the 


have ` treated 


„T am, therefore, of opinion that the 
meer tO bhe Question should be in the 
affirmative, and the annual payments should 


be;excluded from assessment, . 3 
| Banerji, J.—I agree. Iam of opinion 
income which is dérived by the assessee is 
income * which comes within the definition 
of ‘agricultural income in s; 2 (1), Income 


Tax Act, The mére fact that the usufrüctu: 


ary ‘mortgagee has'granted a lease to the 


. mortgagor, in my opinion, -does not alter 


+4 


hat in “Jaw is the effect 


mortgáge, although. it would’ cóme within 


Which ‘dave that gas Tora income in s. 4 
which ‘Says that any income ‘derived. from 
ad $9 6s z y mo e F . ' ,18 „used for 
agricultural purpóses 48 exempted -~ from. 


Tecvives be called anything but rent derived 


from land used for agricultura L-purposes 


concur. The owner 
who, leases land is 
to income-tax on-the 


15, for the time being, ‘the owner‘of: Gene al 
tural land, and so long as the .morigage 
subsists, He is ih the same position asah 

Advocate - at- 
rent paid to'an 


ary, mortgagee’ by drawing a. very "Bübtlà 

vxor ipta i ae de as that a-person 
person taking g 
that land. will 
ripen price, 
apaa E at fl or the mortgage. 
he obtains ‘higher profits on the. Bde 


a 


‘invésted than'a purchaser ‘would, and. the 


- - 


profit from: 
8. But the 
and cannog 


mortgagee : 


toa usufructü- . 
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affect the character of: the land acquired. 
usufructuary mortgagee ‘is, like the 
owner of agricultural land free from pay- 
ment: of’ income-tax, because the land is 
liable to land revenue. My researches into 
the history of..land revenue have inclined 
me to believe that -it is in reality a rent 
. claimed by Government but collected under 
the procedure applicable to a tax. The 
exception in s. 2; Income Tax Act, however, 
proceeds on a different assumption, 16 is 
clear that.the exemption is madeon the 
ground that the owner, temporary or 
otherwise, of, agricultural land should not 
‘be liable to two forms of taxations, land 
revenue and income-tax. Ü 
If we concede that a usufructuary mort- 
gagee is not liable for income-tax in respect 
ofthe mortgaged land, provided that the 
land is agricultural, then the question 
referred to us amounts to this:, Does it 
make any difference when by means ofa 
lease, forming a. single transaction’ along 
with the mortgage, the mortgagee restores 
possession to the mortgagor, end -himself, 
in the-form of rent; receives sum equal to the 
Jand revenue plus interest at a definite rate? 
The answer to this depends on whether 
the result of the two deeds could have been 
effected in toto by a simple mortgage-deed. 
My learned brotherhas shown that this was 
not-the case. "The result of the execution 
of the two deeds is fraught with conse- 
quences that- would not attach to. the 
execution ofasimplemortgage-deed. One 
transaction differs from the other not 
merely in form, but in.substance. ` 
The Commissioner ofincome-Tax has not 
suggested in his reference to this Court 
' that the transaction of a usufruetuary mort- 
gage and a lease was fraudulent, or colour- 
.&ble, orthat thelegal consequence of the 
execution of both deeds ean be avoided on 
this ground; but he has referred to a decision 
of the Madras High Court in which this 
point is raised. . = 
There can be no doubt that the decision 
by the Madras High Oourt was reasonably 
invoked by the Income-tax Commissioner. 
It appears, therefore, desirable to examine 
‘that decision both to see how far itis on 
all fours with the present case, and, if so, 
6n what grounds dissent from it should be 
expressed, The main distinetion to my mind 
between the reference to the Madras High 
Court and this reference is that there was 
undoubtedly forwarded to the Madras High 
Qourt an expression of opinion, treated by 


Ia the matter.of MAKUND-SARUP, 
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the Madras’ High Court as: a finding-of fact, 
which is wanting in-the - reference’ to this 
Court. In that reference the Income Tax 
Commissioner had stated: ^^  : DM 

“The income recived or receivable by the 
capitalist is not income derived from land, 
but income derived from the business of 
money-lending. Itappears to me that Taxing 
Authorities and Courts in sucha case'as 
this must look to the substance of the 
transaction. The . source of ‘the peti- 
tioner's income is his money-lending. büsi- 
ness, and the mortgage and lease back 
are merely devices adopted partly: to: 
protect his capital. and partly to secure 
his business from liability, to income- tax. 
It is evident from the drafting ‘of sub-s. (2) 
(1), IneomeiTax Act XI of 1922, that. the ob- 
ject of the exemption of agriculturai income ` 
is to avoid- subjecting the income from 
land to double taxation; once in the form of 
land revenue and: once in the form. of 


income-tax,” . .  -. "s 
On this reference the judgment: of th 
Madras High Oourt was as.follows: >: 7 


“The finding of factin this ease necessari- 
ly involves that the question propounded 
in the reference should be answered in the 
negative." . | JONES a 

Now the question of fact'found by the 
Madras High Court was presumably that 
the income -assessed was not derived from 


‘land: If this finding had' been stated 
without reasons, it would clearly have been 


a simple finding of fact and ‘would-have 
precluded the:interferenee of the’. High 
Court. It appears ‘that the. Madras “High 
Court treated the reference as containing 
such a finding of ‘fact, and so it did not 
discuss the question of law referred to-us. 
In the present: reference, on the contrary, 
all questions that can be raised are’ leit 
open: | EE 4 

It appears, however, to me desirable to 
state that if the terms of the reference and 
the decision of the Madras High Court are 
rightly reproduced in the publication placed 
before this Court, what was submitted tothe 
Madras High Court was not merely a finding 
of fact, but a finding of fact based upon — 
an interpretation ofthe Income-Tax Act and 
on a certain proposition oflaw,from both 
of which it is necessary to express dissent, 
The Act does not make the distinction drawn 
in that reference between income derived 
from business and income derived from 
land. The business of money-lending may 
bring in an income, which is exempt from 


( 
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incomé-tax on the groundthat if is derived 
from agricultural land. Nor again can the 
Taxing Authorities avoid an implication 
arising from the form ofa transaction on 


the ground that, excep? for a desire to-escape 


income-tax, the -transaction would have 
taken a different form, which is what is 
meant inthat referenee by "looking at the 
Substance of the transaction." It is not 


nnlawful to avoid, by any ‘means not 


forbidden by law, rendering oneself liable 
to the payment of income-tax, though it 


is an offence by false return or by con- 


cealment to;evade payment of income-tax. 
In this connexion I would quote the remarks 
of Lord Cairns on the interpretation ofa 
Taxing Statute: | 

"lf the person sought to be taxed comes 
within the letterof the law he must be 
taxed, however . great the hardship may 
appear to the judicial mind to be. “On the 


other hand, if the Orown, seeking to recover 


the tax, cannot bring the subject within 
the letter of the law, the subject is free, 


however apparently within the. spirit of 
ihe law the case might otherwise appear. 


to be. In other words, if there be admis- 
sible, in any Statute, what is called an 
equitable construction, certàinly , Such ‘a 


construction is not admissible in a Taxing. 


Statute, where you can simply adhere to 


the words of the Statute:” Partington, y.. 


Attorney-General (1), 

For the above reasons I ‘would concur 
in answering the question: propounded in 
the affirmative. WE 


' A, NIA, Order accordingly. 
i) (1869) 4- H. L. 100; 38 L.J. Ex. 205; 21 L. T. 
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': ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 530 or 1927. 
A November 2, 1927. i 
Present:--Mr. Justice Dalal... > 
. GUR NARAIN—AccoosED—APPLIGANT 
: z < versus ' go 
EMPEROR Ts20vag KALLU-— 
Opposire PARTY, >. 
Criminal Procedure Code (Act V of 1898), s. 408 (1) 
—Hash driving resulting in hurt—Conviction under 
Motor Vehicles Act (VIII of 1911), s. 5—Fresh 


prosecution under ss. 279, 388, Penal Code, whether 
barred. , 


A motor driver, who drove recklessly and thereby : 


caused grievous hurt to -a person, was convicted under 
6. 9 of the Motor Vehicles Act. He was subsequently 


GUR Narain v. Bupindê. 


és? 


prosecüted under-s. 279 ‘of tlie Penal Code. It was- 
contended on behalf of the accused that the second 
prosecution was barred under s. 403 of the Criminal 
Procedure Code: T "TED 

Held, that though the accused could not be pro- 
secuted for an offence under s. 279 of ihe Penal 
Code or for-any offence circumscribed by the rash 


driving, yet his conviction for rash driving could 


not protect him from prosecution for the consequences 
of such rash driving under s. 338 ofthe Penal Code. 
[p. 688, col. 1.] 

Criminal revision from an order of the 
Sessions Judge,’ Mainpuri. Ai 

Mr. S. N. Chaube, for the Applicant. 
, The Assistant Government Advocate, for 
the Orown. : IE 

JUDGMENT.—The applicant, a driver 
of a motor lorry, was once convicted of an 
offenee under 8. 5 of the Motor Vehicles 
Act VIII of 1914 for reckless driving. The 
reckless driving resulted in the lorry knock-: 
ing ‘against the chabutra on which one 
Kallu butcher was sitting and fracturing 
the bones:of his left leg. Heis now being 
prosecuted under s. 279 for rash: driving.and. 
causing grievous hurt by-doing any act ‘so 
rashly or negligently as to endanger human 


life and the personal safety of, others. 


It is ‘submitted here as it was in the 


Court of Session that' the applicant's fur- 


ther prosecution is barred under the: pro: 
visions of s. 403 (1) of the-Code of Criminal 
Procedure. A person, awho has once been 
tried by a Court of competent jurisdiction 


' for an offencé and convicted or acquitted of- 


such offence, shall, while such conviction or 
acquittal remains in force, not be liable to 
be tried for thé same’ offence, nor on the 
same facts for any other offence for which- 
a different charge from the one made against, 
him might have been made under s. 236, or 
for which he might have been convicted 
under s. 237. In my opinion the argument 
will apply to one set of cases and not to 
the other. Under s. 235 (1) an accused 
person may be charged with, and tried at 
one trial for, every offence which he may 
have committed, if in one series of acts Bo 
connected together as to form the: same 
transaction, more offences than one are 
committed by: the same person. Under 
s. 403 (2), Oriminal Procedure Code, the. 
provisions of s. 235 (1) are not’ made 'appli-: 
cable to those different offences committed 
in one Series of acts. * In “thë -present ‘case 
the one series of acts of the applieant-con- 
sisted of rash and negligent. driving and 
of knocking against human being and 
thereby causing hurt to him. The learned 
Counsel for the applicant argued that there 
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was only one. act ‘and not-a series; of acts. 
I ‘cannot agree On this point. 


^ » = 


chabutra and had ‘not injured 
he would still have been liable 
driving. There was not 


against the 
the butcher, 
for, reckless. 


only one act of reckless driving buta sub- - 


 adaisadas d. 0. EMEEROR. 


re 


The one act — 
was the, act of rash driving, and even ifc 
the. applicánt's. ‘lorry, bad not, knocked . 


sequent act of knocking against a man dùr- ` 


ing such rash driving. It is.clear to me, 
therefore, that his conviction for rash driv- 
ing. cannot protect , him from prosecution 
for the consequences of such rash, driving 


either under 8.325 018. 338 of- the Indian 


Code. .The ‘trial is still pending and 
m been conéludeéd, so this Court. is 
not in & position. to 
- what offence ' haa. 
true that the provisions. of s. 403. (1) would 
cover an offence 
the former trial. on 
driving the applicant could have .been pro- 
secuted under 8. 279 for, rash. driving on 

ic. 
m "EE not, fhink that the. offence ‘of 
rash driving, which is , dangerous 
the, public, , ánd rash . diiving go “as to 


. 165—knvestigation by - Police—Entry into’ house of i 


+ ox 


: an 
» authorised to investigate, 
give any opinion gs to. 


been . committed; It is | 


under 8. 279, because, at - 
‘the same fact of rash . 


~ 


road 60 as io ‘endanger human. 


to ` 


endanger human. life. can be separated 
though `. these, ‘offences ‘are punishable 
under different... Acts.. I am of .opin-. 


ion that the ‘applicant could no longer 


be tried for' an offence. under 8,279 or any . 


circumscribed "by therásh, driving. 
rer the resült of. the rash driving the 
applicant, must. stand his trial for the 
grievous . hurt’ caused to. the butcher. ‘It 
seems to me that the Magistrate took.the 
same view. that. the applicant could still 


d under. s. 
ED Thatisthe. correct view. and. the 
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ALLAHABAD HIGH COURT... 
ORIMINAL REVISION. No. 724 or 1927, . 
December 21 and 22, 1927.. 

. Present:—Mr. J ustice Dalal. M 

APPLIOANTS 
VOTSUS -o 
EMPEROR-—Orrosir£. Piu. UPEN 
Crininal Procedure Code. (Act V of 1898), ss. 156,.- 


€ 


stranger to verify truih of statements received- during - 


invest-gation, legality of. `. yt 


Theonly authority. which. a Police Officer - making - 
an investigation has to enter, a house without. a. 
Searck warrant is when he has: reasonable’ grounds : 
for believing that anything necessary for ‘purposes’ of * 

iavestigation , into: any. offence . which "hen is 
may be found. in. any. 
place within the limits, ofthe Police Station of. which 
he is m charge. He' has .no' power to make pro- 


miscuous entries into’ „houses + simply” to satisfy 
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himself as to the truth of an, allegation made by? 


a, ATE -or an accused or a: witness aes In", 


zx. 


Sess-ons. J dure Hon. om 


Dr. N.C: Vaish and Mr. X. 0. dole, E 
forthe Applicants, .. . 


M 


- 


The Assistant’ Govérnment Kavoéate, p: 


the Orown, ; 

dUÜDGMENT.—I Cannot. ‘agree with ‘the. 
learmed | Judge; of the lower. Appellate - 
Oouzt that a Sub- ‘Inspector, "while Tie.is.. 
holding an investigation ona ‘charge’ of. 
housé trespass in the house of 4, has. ‘ther. 


| tight to enter the house of. A's ‘neighbour ` 


. the rouse of Ohheda Lal, ‘a neighbour. , 


338 of the Indian: Penal. 


trial should ‘proceéd under s. 338, Indian: 


Code, 
deed Pena Qode. Obviously, ‘the learned 


Sessions Judge bad not noted. this point 
when he. wrote & para. . of good advice to 
the. trying Magistrate.. I dismiss this 
application n "which also 
made only 10.8. 338, Indian Penal Code. 
It would, howeyer, be. more proper to 
urther’ 
ES oat may. be prosecuted unders. 338, 
Indian. Penal, Code, and not under as. 27 9 
“and.325, indian Penal Oode... 
"A, Ne A Application dismissed, 


1 
` 


and , not under B8, 219 and 325, ; 


B. One Baldeo was caught atnjght | in $ 
‘of ; 
the applicants, who. are ‘father: and.. Son, 
Balceo's éxplanation to the Police appears: 
to'have been that "he was carrying on an 
intr-gue with the applicant Jagannath's 
wife and the applicant Sunder Lal's 

motaer and was caught as he was escap- 


E 


4 


3 


5 


ing from the house of the applicant . 


thrcugh the house of Chheda, Lal. The 


, Bub-Inspeetor thereupon,. desired. to. enter 


orderand to. ‘state ‘that the — 


the house of the applicants „to. „satisfy: 


. himself whether Baldeo's.stóry was true 
refererice is 


in ®© far as' the possibility . of. scaling 
the. partition, wall from the.:side of: the, 
aprlicant's house was..concerned. The 
aprlicants protested andi- thréatened to 
shoot the Sub-Inspector. . 


the Codeof Criminal Procedurë the local 


Under s. 156. of : 


limits within -which:- an officer-in- chirge.. 


of a -Police . 
cognizable case are defined. No provi- 
sion ,is made' there of an indiseriminate 
power of Buch an officer to enter houses , 
inthe neighbourhood of the place where 


+ 


Station . may ‘investigate.a ` 


- 


d 


-— wara =- 
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“a cognizable‘offence may have -been com- . 


mitted. The only authority which a 
Police Officer making an ‘investigation 
hasto enter .& house without a search 
"warrant is. when he has reasonable grounds 
for believing that any thing necessary 
for purposes of an investigation into any 


offence, which he is authorised to investi- ` 


gate, may be found in any place within 
“the limite of the Police Stationof which 
he is in charge. Obviously the search 
indicated here is for stolen property or 


for some document or for some tangible’ 


“object, such as may be summoned to be 
produced bya Court under s. 94 of the 
Oode of Criminal Prosedure. The word 
' ‘thing’ is specifically mentioned and that 


would not include: a configuration of a. 


wall, or the inspection of any place 
inside & house for purposes of in- 
vestigation. The provisions of s. 165 are 
Bo Strict that before entering a house the 
Investigating Officer has: to specify in 
“writing the thing for which search is to 
be made and also the ground of his 
belief. that such a thing would be found 


promiseuousentry into houses is not -per- 
mitted-to an Investigating Officer simply 
to satisfy himself as to the truth of -an 


allegation made by a complainant or an . 
convicted under s. 498, Indian Penal Code 


accused “person or a. witness. I hold, 
‘thérefore, that- the Sub-Inspector in desir- 
ing to enter the house ofthe applicants 
was not acting in- the discharge of his duty 
as such public officer. 
“I. would have altered the conviction to 
.'one under s. 352 and maintained the sen- 
‘tence, if the Sub-Inspector had merely 


been -acting in ignorance of law, but there - 
have been differences between this Sub- - 
and by ` 
- reason of those differences the Sub-Inspec- ` 


Inspector and the ‘applicants, 


- tor's conduct was not only ill-advised but 
provocative. -About two months previously 
the applicants had sued the [Sub-Inspector 


for defamation for -defaming the wife of: 
- Jagannath and the ‘mother of Sunder Lal | 
: prove- that the -applicant is keeping- the 
last when the Sub-Inspector desired to ~ 
the applicants. It: 
““will:-be natural in circumstances for the | 


The suit Iam ‘told was pending in ` July 
'éuter the house of 


‘applicant to-suspect thatthe Sub-Inspeetor 


had’ merely got up this: arrestof Baldeoin | 
‘order to- justify his . implication ‘of im- 


‘morality of the woman; The -applicants 
""goted under great provocation,’ I alter 


the convictión to one under gi 358. of the. 


41 


- OÓHAOHAL ARIS V. EMPREÓR. | | | 
Indian Penál. Code. and reduce the .sén- 


" complainant 


639 
tence to the.period already undergone by 
the applicants. If ‘the applicants are on 
bail they need not surrender. | | 

A. N. A, - . - Conviction altered. : 
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ALLAHABAD HIGH COURT . 
CRIMINAL REFERENCE No. 643 or 1927, 
December I, 1927. s 
Present:—d ustice Sir Cecil Henry 
Walsh; Kr. | 
OOHAGHAL AHIR—Acouszp—APPLICANT 


versus 

EMPEROR THsovag BIJAI AHIR | 
a ^  —OPPOSITE PARTY; . A 

Penal Code (Act XLV 0f71860), s. 498 —Woman 
living with accused of hèr own free willi—Refusal: to 
accompany husband—Offence. - 
' Where a woman was living with the accused 
of her own free will, and refused to go back to hér 
husband and the only evidence against the accused ' 
was that he. helped the woman in her not being 
taken away by force by the complainant i: 


- Held, that the accused could not be convicted unde. 


. 8. 498, .Penal.Code. 
in the house which he desired to enter. A `` 


Oriminal Reference made by the Sessions 
Judge, Azamgarh, |. .. : 
-FAOTS appear from the following réport 
of the Sessions Judge: — | 
REPORT.—The applicant has been 
i.e, for keeping one Musammiat Jagdei 
the married wife of the complainant in his 
keeping as his mistress., ^ ; 
Musammat Jagdel “was a widow; The 
says - that after the death of 
her former husband the said woman , 
made .& second marriage ‘with him. Thé 
woman , denies this fact.  There.is:; no 
evidence. in this. case that. the applicant 
took or ‘enticed ‘away the woman. -Al 
that, the „evidence -shows . is.-that the 
woman herself. went “to live with the ap- 


..plieant. This being. -so the chief element 


which constitutes the; offences under s. 498 . 
is- wanting. Again my attention has-not 
been directed’ to:any evidence which could 


woman in his: house - for: the purpose of 
an illicit intercourse with-her. The woman : 


is not willing to:ge with the complainant 
and all that’ the evidence: on -the: record 


shows is thatthe applicant also helped 


the woman in her not .being taken away 


by force by the -complainant. In-this way 
the utmost that can be said ‘against the 
applicant is that he isin a way detain. 


E MEE 


, lag the woman. It has, however, been 
. held in the ruling reported in the case of 
. Lachman Chamar v. Emperor (1) that 
` there can be no. detention where the 
woman isliving with a man of herown 
free will and refused togo back with her 
husband. The evidence on the record 
does not, in my opinion, prove the offence 
under s. 498, Indian Penal Code, with 
which the accused has been charged and 
the conviction ofthe accused does not 
appear to be proper. Let the- record be 
sent to the learned Magistrate for an expla- 
nation as to why the case should not be 
referred tothe Hon'ble High Court with 
.& recommendation that the conviction 
and the sentence passed on the applieant 
be set aside, 
. , The Assistant Government Advocate, for 
_ the Crown. 

ORDER,—I am inelined to agree with 
the Sessions Judge. It does not much 
matter because the sentence has been 
served, but. I formally accept thereference 

and set aside the conviction. 


v ASN ASS ^ Reference accepted, 
(1) 56 Ind, Cas, 209; 18 A. L. J: 311; 31 Or. L. J. 417. 
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ALLAHABAD HIGH COURT. 
URIMINAL Raviston No. 613 or 1997, 
Decamber 6, 1927, 

- Present:—Mr. Justice Dalal. 
AMINULLAH—Accostp—-Appricant 
z versus 
HMPEHROR— Opposite Parry, 

U. P. Municipalities Act (II of 1916), ss. 211, $07 
—Lease by Municipality—Prosecution of lessee for 
disobedience of notice under s. 211, before determining 
tenancy, legality of—Mere resolution of Municipal- 
"y, effect of —Duty of Municipality to give notice 
terminating lease, necessity of—Criminal Procedure 
Code (Act V of 1898), ss. 250, 189 —OCriminal revision— 
Jurisdiction of High Court to award compensation. 

. -A Municipal Board leased certain plots on a road- 
side. Subsequently, the Board passed a resolution 
that the roadside should not be leased and that the 
lessees then in possession must be told to quit. The 
‘Executive Officer of the Board promptly issued a 
~ notice to the lessees under s. 211 of the U. p. Munici- 
palities Act treating them as trespassers encroaching 
. on a public road, and the applicant, one of the lessees, 

was prosecuted for disobedience of the order : 
. Held, that the notice under s. 211 wag illegal 
inasmueh as the applicant was at the time of the 
. notice a lessee whose lease had not been validly 
determined, and not a trespasser, and that tho appli- 
cant could not ba pròsecuted for disobedience of 
ach notice. [p. 091, cel, 1,]- 


AMINULLAH v, BMenhoh. 
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Quere.—Whether it is open to the High Court 
in criminal revision, to award compeusation to 
the accused under s.250 of the Oriminal Procedure 
Sode. [p. 691, col, 2.] 


Dr. K, N. Katju, for the Applicant. 

Mr. 8. N. Mukerji, for the Municipal 
Board. 

Mr. Wali-ullah, Assistant Government 
Advocate, for the Crown. 


ORDER.—This revision reveals some 
very high-handed proceedings on the part 
of the Municipal Board of Cawnpore. The 
facts are &dmitted, The applicant Amin- 
ullah was allotted one of the plots given to 
stall-holders along the side of a public road 
from Collectorganj up to the LaTouch 
Road crossing. The terms of the lease have 
not been disclosed to this Court, but 
taking them to be most favourable to the. 
Municipality they may be from month 
to month, terminable at the end of a 
month. The Municipality passed a resolu- 
tion that this roadside should not be let out 
in future to stall-holders and that the 
present stallholders should. be told to 
quit. The Municipality was entitled to pass 
such a resolution and it was the duty of ita 
Executive Officer to give proper notice 
under s. 111 (h) Transfer of Property 
Act. The Municipality would then have 
been able,on the expiration of the legal 
notice, to determine the lease. What 
the Executive Offieer did was promptly 


to issue a notice under s. 211 to the lessees 


to remove themselves, treating the lessees 
as trespassers making an encroachment on 
a publie road. This practically means, and 
when brought to the point by the Court, 
Mr. Saila Nath had to admit, that according 
to the Municipality all the leases terminated 
automatically and the lessees became tres- 
passers as soon asthe resolution was passed 
that the Municipality no longer: wanted the 
roadside to be occupied by these lessees, 


. This- point of view is, in my opinion, entirely 


wrong, Reliance is placed on bye-law 15 
which has been properly notified and pub- 
lished in the Government Gazette. It ig 
quoted in the judgment of the District 
Magistrate as below: | 

“No person shall build, keep a stall or 
otherwise interfere or encroach upon any 
land which is the property of His Majesty or 
of the Board or which is under the control of 
the Board unless permission to this effect 
has been duly granted by or on behalf of 
His Majesty or the Board, and no person 
shall continue to doso after such permission 


107 1. 0. 1928 
has ceased to be in force or has ee 
withdrawn." ^ 

The argument hereis that as soon as the 
resolution was passed the permission to 
occupy the roadside had ceased to be in 
foree and had been withdrawn. No such. 
illegal claim by a Municipality can be 
countenanced. A lease can terminate only 
_ according to law and the Municipality is 


not outside the provision of the Transfer of - 


Property Act. Obviously. the last words 
mean the ceasing of permission or. the 
withdrawing thereof according to law and 
not at the sweet will of the members of the 
Municipality. If this claim were permitted 
it would follow that one day the Munici- 
pality might grant a registered lease of a 
plot of land on a roadside for five years 
to a certain person, and next day the 
lease would terminate on a resolution 
being passed by the Municipality with- 
drawing the permission to occupy the 


land. A Municipality is as much bound by ` 


làw as an individual person. When the 
notice under s. 211 was issued the applieant 


was a lessee of the Municipality according- 


to law and was not a trespasser and was 
not encroaching on any street. The notice 
under s. 211 was, therefore, illegal and 
there could beno prosecution under s. 307, 
Municipalities Act, in consequence of breach 
of that notice. 

. It was next argued by Mr, Saila Nath that 
the applicant became a trespasser and 
encroached on the street at the termination 
of the notice. This argument completely 
gives away the case of the Municipality. 
Tf the applicant became a trespasser at 


some date subsequent to the one on which | 


the notice under s. 211 was issued, then 
obviously, on the date when the notice was 
issued, the applicant was not guilty of any 
encroachment and the notice was certainly 
illegal, It was incumbent on the Municipality 
to issue a proper notice as required by the 
Transfer of Property Act. Ifsuch a notice 
was not complied with it was open to the 
Municipality to treat the applicant as & 
trespasser and his possession of the roadside 
as an encroachment, and to issue a notice 
unders. 211. Onthedate whenthis particular 
notice was issued the time, had not arrived 
for the termination of the lease nor had the 
applicant become a trespasser or one who 
encroached upon the land.. On that date the 
applicant was fully justified in occupying 
the plot of land that he did and was a lessee 
ofthe Municipality. The prosecution was 
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harsh and illegal -I wondered whether 


it would be possible.to compensate the 
applieant by taking action under 8. 290, 
OriminalProcedure Code. It seems doubtful, 
however, whether this Court has jurisdiction 
to pass an order for compensation when the 
matter comes up in revision. As to the 
accusation being vexatious I have not the 
slightest doubt. ! 

Tset. aside the conviction and sentence 
and direct the fine, if any recovered, to be 
refunded. The order regarding stay of the 
structure is withdrawn. I explained to Dr. 
Katju that that matter was not before the 
Court for decision and he accepted the view. 


The only matter before the Court -was 


whether the conviction of the applicant 
under s. 307 was legal or not. 
A, N.A. Conviction set aside, 
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ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 175 or 1927. 
April 19, 1927. 

Present :—Mr. Justice Iqbal Ahmad. 
MUHAMMAD HASAN AND ANOTHER , 
APPLICANTS 
versus 
EMPEROR—Oprposi1B PARTY, 


Penal Code (Act XLV of 1860), s. 424,—Mischief— 
Cutting of branches of trees—Knowledge of likelihood 


` of loss—Offence. 


The cutting of the branches ofa tree belonging to 


another with the knowledge that the cutting is likely | 


to cause wrongful loss or damage to the owher 
amounts to mischief punishable under 6. 426 ofthe . 
Penal Code. [p. 692, cols. 1 & 2.] P 
. Oriminal revision against an order of the 
Sessions Judge of Allahabad. 

Mr. A. M. Khwaja for the Applicants, 

The Assistant Government Advocate, for 
the Crown: 

JUDGMENT.—The applicants Mohani- 
mad Hasan and Mujai were convicted by à 
Magistrate of the First Olass under s. 426, 
Indian Penal Code, and Mohammad Hasan 
was ordered to pay.a fine of Rs. ol and in 
default of payment of fine to undergo six 
months’ ‘simple imprisonment and Mujai 
was sentenced to a fine of Rs 18 andin 
default of payment of fine to undergo three 
months’ simple imprisonment. The eonvie- 
tion and the sentences have, on appeal, been 
upheld by the learned Judge. . | 
— lamfarfromholding thatthe judgment of 
the learned Scssicns Judge ie satisfactory 
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in every respect, and it appeared to meat 
one stage of the argument of the learned 
Counsel for the applicants that the judg- 
ment is notin accordance with the require- 
‘ments of s. 367 (1), Criminal Procedure 
Code, and that in view of the decision 
reported as Sunehri v. Emperor (1), I must 
set aside the decision of the learned 
Sessions-Judge and remand the case back 
to him .with a direction to record a proper 
judgment in the case. But, ona further 


. consideration, Ihave come to the conclusion 


that the judgment.of the learned Sessions 
‘Judge, though not entirely satisfactory, 
complies with the requirements of s. 367 (1), 
Criminal Procedure Oode, 2 e EUR 
The’ points that appear-to have been 
argued before the learned Sessions J udge 
were as to whetheror not the branches of the 
complainant's tr es-hed been cut and if 
they were cut did the applicants before me 
cut those branches. On both points the learn- 
ed Sessions Judge has recorded a finding 
adverse to the applicants. The learned 
Judge has further noted that he had-been 
through: the record, and I must take. it that 
his findings on the points noted above are 
based on a consideration of the entire 
evidence in the case. -The case. isa petty 
one and already much publie time has been 
wasted over it. The findings af the learned 
Sessions Judge conclude this application 
which must be rejected. —— X a 
But out of respectto the arguments ad- 
dressed atthe Bar I must notice certain 
points that were argued in Support of the 


. applieation; though, in my j udgment, there 


4 


~-tion- witnesses that 
actually cut-the branches .of..the. com- 


_is-no substance in.either of these points, 


The -first point argued was that, there 
being no finding by the learned Sessions 
Judge-that the branches. were cut with 
intent to cause wrongful loss or damage to 
the complainant, the conviction of the appli- 
¢eants-under s. 426, Indian Penal Code,- was 


 bad-inlaw: In advancing. this argument 


the learned Counsel overlooked the.. fact 
thatif the branches were cut atthe instance 
-of- the applicants’ with the knowledge that 
‘the cutting of branches was likely to cause 
wrongful loss or damage to the com plainant, 
the’ offence of mischief was complete, “It 
has been further argued that it appeared 
from the statement of two. of the -prosecu- 
the applicants. did not 


plainant's trees but that those branches bad 


b 
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(1) 67 Ind, Cas. 302; 19 A. J.J. 021; 23 Or, Ln J. 378, 
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been cut by the certain persons at the 
instance of the dpplicants. He argues 
that the applicants not having cut the 
branches could only be convicted, of abet- 


ting mischief and inasmuch as they were 
not charged under s. 426/109, Indian Penal 


Code, they ought to have been. acquitted, 


I am unableto accede to this contention, 
The point does not appear to have been 
argued in either of the Courts below, 
and it was within the province of the 
learned Sessions Judge to act upon the 
testimony of’ the other witnesses for the 
prosecution :and to come to the finding 
that he. has recorded in thecase. On those 
findings the applicants have been rightly 
convicted and. the. sentences passed are 
appropriate. The application is rejected. 
ALN. A. Application rejected, 
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ALLAHABAD HIGH. COURT. 
SECOND CiviL ArPEAL No. 1395 or 1927, 


* 


November 16, 1927. 
Present :—Mr. Justice Lindsay 
and Mr. Justice Banerji. ` 
RAM RACHHA TEWARI— 
DEFENDANT—APPELLANT 


Versus TEM l 
GIRJA DAT PANDE AND ANOTHER . 
— PLAINTIFF AND DEFENDANT— 
- RESPONDENTS. HE" 

Agra Pre-emption Act (XI of 1022), s. 6 Record of 
custom im mauza, whether applicable to all tolas—. 
"Tola'; 'arazi', meanings of. .-. . s Se 

ere a wajib-ul-arz records the prevalence of a 
custom of pre-emption in a mauza, the custom must 

e taken to apply to all the tolas of the mauza. [p. 
693, cols. 1 &2.] ; : 

The word ‘tola’ does not ordinarily mean a sub- 
division of a mauza in the language of the Revenue 
Law but denotes a portion ofa village or town which 
is inhabited by a particular class. [p. 693, col. 1.]. 

The term “arazi” means ‘plots of land which, 
though included within: the -area of mauzas and 
mahals, are held on a distinct tenure from, and 
convey no title to rights or interests in other parts 
of the mauzas and mahals. Arazidari lands do not 
constitute & se; 

693, col. 2. d ae ee 
^. Second appeal from the decree of the 


Second Additional Sub-Jud ge, Gorakhpur, 


dated the 22nd April, 1997. M 
- Mr. P. L, Banerji, for the Appellant. 


parate revenue unit by themaelves,‘[p, 


< JUDGMENT.—This pre-emption: apa. 
peal is up for admission under O. XLI, r, 11, 


The question in the Courts below was 
whether the plaintiff had a right of pre, 


| 
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emption under s, 5, Agra Pre- emption Act. 
It was pleaded by way of defence that 
there was no'such' right indsmuch “as ro 
custom recognizing pre-emption had’been 
recorded in respect of the area in which the 
property sold was situate. 

The first Court held in favour of this 
defence. The lower Appellate Court held 
that there was a record of custom and that 
the plaintiff helda right under 8.0, Agra 
Pre. emption At 

“It appears 3e the lands in dispute are 
included ina very large mauza“ called 
Dhimsa in the Gorakhpur District. This 
mauza contains a number of -tolas, and 
it is said thatthe lands with which we 
are concerned ‘are situated in a tola named 
Bharpur. The case for the defence is that 
this tola Bharpur is a 16-annas’ unit 
and that as no Record of Rights is shown 
to have been prepared in respect of it—a 
record showing the prevalence of a custom 
of pre-emption—therefore, the plaintiff was 
out of Court. 

' The lower Appellate Cont. [NOTE 
was of opinion that “all these tolas were 
included in one mauza, Mauza Dhimsa, and 
as: the wajib-ul-arz of Dhimsa was produc- 
éd and contained a record of ‘custom: it 


must be taken that this custom applied to ` 


all these sub: divisions whieh are described 

as tolas, 

-We may mention in the first visas: that 

the word '' tola. "* doé8 not ordinarily mean 
& sub-division of ‘a mauza in the language 

of the Revenue Law, Tola ordinarily- dé- 


notés- a portion of à village or town which . 


is inhabited by a particular ‘class. - 

' Thera is on the record a judgment ina 
previous ease which was fought out under 
the old law of pre- emption. This case re- 
lated to one of those tolas in Mauza Dhimsa 
called tola Dubauli and we notice in the 
Munsif's judgment: that this tola Dubauli 
was admitted before him to be what he 
ealls an arazidari village of full 16 annas 
and which he thought was quite separate 
from Mauza Dhimsa. These arazidari hold- 
Ings are very common in one part of the 
Gorakhpur District and it was necessery a 
"few ‘years ago for the Pra-emption Bench 
in this Court to describe the nature of these 
arazidari holdings. The matter is fully 
discussed in the judgment of the Pre;emp- 
tion Bench reported as Surwan Prasad 
Tewari v. Basdeo Narain Singh (1). There 

~ (D) 74 Ind. Cas. 124; A. I. R, 1923 All. 129; 45 A. 
esi 21 A. L, J. 69 ^ e - 


LaL BINGH V, JAGRAI SINGH. 
‘the definition of 
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Mr, Reid, formerly 4 
Settlement ‘Officer of Azamgarh, was’ refer- 
ród -tó according to which the-term "arazi" 
means plots of land which, though includ- 
ed within the area of mauzas and *mahals, 
are held on a distinct tenure from, and 
convey no title to rights or interests in 
other parts of the mauzas and mahals. It 
is ‘quite clear from this definition that 
arazidari lands do not constitute a separate 
revenue unit by themselves: They are 
lands:included ina mahal or mauza lands 
which are held on a peculiar tenure. 

* We-would not, therefore, expect to find 
any separate ` Record -of Rights drawn up 
in respect: of these various tolas which 
are included- within the ambit of this very 
large: village called Dhimsa. ‘We think 
the plaintif -is entitled gto rely upon the 
custom -recorded- in the wajib-ul-arz of 
Dhimsa. That is the custom which: governs 
the” "whole of this-area including -the area 
in -which the land in.dispute is situate. 
We are satisfied that the judgment of the 
lower Appellate Court is-correct and that 
the’ plaintiff had-a right. of pre-emption 
under 8, 9, Agra Preemption Act. The 
appeal i is s dismissed under O. XLI, r. 11. 

TANAH 0007 cappe dismissed, 


ALLAHABAD HIGH COURT. 
Fixst OrviL APPRAL No, 67 oF 1927, 

p December: 18, 1927. l 
Present:—Justice Sir Cecil Henry 
Walsh, Kr., and Mr. Justice Iqbal Ahmad. 
Thakur LAL SIN GH—DEFENDANT— ; 
APPELLANT 
* versus 
“JAGRAJ SINGH anp OTHERS— PLAINTIFF 
-AND DEFENDANTS— RESPONDENTS. 

Hindu Law—Debts—Mortgage-decree against father 
—Suit by-sons to set aside decree—Sons whether bound 
to prove illegality of debt—Absence of necessity, effect. 
of—Swit against karta and junior members—Decree, 
effect .of —Presumption as to nature of suit 

‘Per Walsh, J.— When the karta of a joint Hindu 
family together with the other members of the joint 
family is sued, it must be taken that he enjoys the 
dual capacity which he enjoys in the family, that is 
to say, he issued both as the karta representing the 
family and managing the family, and as a member 
of it, having an undivided interest. [p. 691, col. 1.] 

The proposition laid down by the Judicial Com- 
mittee in Brij Narain Raiv. Mangla Prasad Rai (2) 
that if the managing co-parcener is the father and the 
reversioners are the sons, he may, by incurring debtg 
89 long as it is not for an immoral purpose, lay.the 
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Bstate open to be taken in execution proceeding upon `` 


a decree for payment of that debt, is applicable to 
decrees on mortgages as well as simple money-decrees, 
[p. 695, col. 2; p. 696, col. 2 ; 

Per Iqbal Ahmad, J.—The answer to the question 
whether a Hindu son is entitled to challenge a deeree 
obtained against his father for sale of the joint 
family property without asserting and proving that 
the debt secured by the mortgage was incurred for 
illegal or immoral purposes must depend upon the 
question whether or not the father was sued as karta 
and manager of the joint family. If he was, the 
answer must be in the negative. If he was not, the 
answer must bein the affirmative. [p. 696, col. 2; p. 
697, col. 1.] 

'The proposition that once the joint ancestral pro- 
perty has passed out of the joint family in execu- 
tion ofa decree for the father's debt his sons cannot 
recover that property unless they show that the 
debt in respect of which the decree was obtained 
was a debt incurred for illegal and immoral purposes 
has reference only to simple money debts which the 
father is under & personal obligation to pay and 
simple money-decrees obtained against the father for 
recovery of such debts, In the case of a debt in- 
curred on the security of the family property by 
the father, when the mortgagee has not sued for 
recovery ofthe debt within six years of the date 
of accrual of the cause of action, and has thus 
allowed his right to & simple money-decree against 
the father to .become time-barred, the personal ob- 
ligation ofthe father disappears, and the mortgagee 
is then only entitled to recover the debt by sale of 
the mortgaged property, and in such ease the sons 
labour under no pious obligation to discharge that 


debt for the simple reason that the debt is not due. 


from their father. Consequently, if the mortgagee 
has obtained & decree for sale of the joint family 
property without impleading the sons or without 
suing the father in his representative capacity, the 
sons are entitled to challenge the validity of that 
decree on the ground that they being no parties to 
that decree are not bound by the same, and in such 
a suit, unless the mortgagee succeeds in proving 
that the debt secured by the mortgage was for legal 
necessity, the sons will be entitled to avoid ‘the 
decree. (p. 697, cols. 1 &2.] 

Sahu Ram Chandra v. Bhup Singh ( 1), Brij Narain 
Rai v. Mangla Prasad Rai (2), Ali Ahmad v. Sohan 
Lal (3) and Gauri Shankar v. Jang Bahadur Singh 
(4), referred to. n 

When the manager of a joint Hindu family is 
impleaded asa defendant io the suit, the presump- 
tion is that he is sued in that capacity. But if, 
along with the manager, certain other members of 
the family are joined as defendants to the suit, 
the presumption must be the other way. [p. 699, col. 1.] 

First appeal from an order of the Dis- 


trict Judge, Aligarh, dated the 25th Feb- 
ruary, 1927. 
Mr. N. P. Asthana, for the Appellant. 
Messrs. T. A. K. Sherwani, A. M. Khwaja 
and Panna Lal, for the Respondents, 


JUDGMENT. 

Walsh, J.—This case gives rise toa 
question of some difficulty. which appears 
to be an open question so far as this Court 
is- -coneerned, at any rate in recent years 
since the comparatively modern decisions 
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of the Privy Council. The suit is brought 
by a minor to set aside a mortgage-decree, 
Defendant No. 1 obtained a decree for sale 
on a mortgage executéd by Bhagwant Singh 
and Imrat Singh, who are assumed for the 
purpose of this decision to have been, or 
to have represented, the two branches of 
ajoint Hindu family. It is assumed that- 
they were brothers, and that one of them 
was the karta. Imrat Singh died before 
the decree and his two sons became parties 
as bis sons, Bhagwant Singh, being still 
alive, was alsoa' party, but the minor son 
of Bhagwant Singh, namely, Jagraj Singh, 
the present plaintiff, was not a party, 
Thereig no evidence that the mortgagee 
even knew of his existence. So far as I 
can understand the matter itis immaterial 
which of the two brothers was the karta 
at the time of the mortgage, or which 
defendant was acting as the. karta at the 
time of the decree. When the karta, to- 
gether with the other members of the joint 
family is sued, it must be taken that he 
enjoys the dual capacity which he enjoys 
in the family, that is to cay, he issued 
both as tke karta representing the family 
and managing thefamily, and as a member 
of it, having an undivided interest. 

The present plaintiff, who, as I have 
pointed out, was no party to the suit, has 
brought this suit for a declaration that 
the mortgaged property is not liable to be 
sold in execution of the decree on the 
ground that it was ancestral property of the 
family to which he belonged, and that 
there was no legal necessity for the loan 
for which the mortgage was given. The 


Subordinate Judge dismissed the suit on 


the ground that it did not lie in the 
absence of an allegation that the mortgage 
was made for a debt tainted with immoral- 
ity. The District Judge overruled this 
decision and remanded the: case as having . 
been wrongly disposed of upon aprelimi- 
nary point. The difference between the 
two learned Judges, which has been argued 
before us, centres. round the following 
controversy: It is admitted that a mort- 
gagee, in order to substantiate a suit upon . 
his mortgage, has to prove that the debt 
was incurred for legal necessity. It is 
admitted, on the other hand, that if a 
decree has been obtained upon a mortgage 
by the mortgagee, or upon a simple money 
debt by a creditor, and as the result of 
either of these decrees the ancestral proper- 


ty has, by sale, passed into the hands of. 
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á third party, the absent son ora minor 
son, who was nof represented, cannot 
recover the 
third person without aMeging that the debt 
for which it was incurred was tainted with 
immorality or, in other words, without 
showing that the pious obligation of a 


Hindu son to discharge his father’s debts" 


does not apply tothis transaction, because 
fhere is no pious obligation to pay debts 
tainted with immorality. But there isa 
stage midway between these two contingen- 
cies, what may be described as a tertium 
quid: what isthe legal position of a son 
who was no party to the suit where the 
debt orlegalobligation has passed into & 
decree but no execution proceedings have 
taken placeupon the decree, and no part 
of the ancestral property has passed into 
the hands of athird person? A subsidiary 


branch of the same question arises very 


frequently in these Provinces where the 
mortgagee himself purchases at the sale, 
because in one sensethe mortgagee adds 
the capacity of purchaser to that of decree- 
: holder, although he is in fact the same 
individual, < 

The view of the Subordinate Judge is 
based upon two dicta of the Privy Council. 
It must be said, by the way, that these dicta 
are, if the expression may be used, not 
precisely on the level of what is ordinarily 
intended to Fe understood by the expres- 
sion obiter dicta, but are expressions of 
opinion by the highest tribunal made with 
the intention and desire of ` providing 
guidance to the Courts in India. They 
must, therefore, beaccepted as authorities 
binding upon the Courts in India for all 
practical purposes with the same force as 
a Statute. The only question is whether 
theyare properly understood, and to what 
circumstances they are intended to- be 
‘applied. In the caseof Sahu Ram Chandra 
v. Bhup Singh (1), Lord Shaw, who delivered 
the judgment of their Lordships, said as 
follows:— 

“A perusal of the numerous authorities 
will show that where & joint family proper- 
ty has been sold. out and out, or where a 
deereein execution of the mortgage has 
been obtained against the property, and 
rights have thus sprung up with regard 


(1) 39 Ind. Cas. 280; 39 A. 437; 44 I. A. 


» 


126; 210. 
W. N. 0688; 1 P.L. W. 557; 15 A.L. J. 437; 19 Bom. 
L. R. 498; 26 O. L. J. 1; 33 M. L. J. 14; (1817) M. W. 
N. 439; 22 M. L. Ti 22; 6 L.W. 213 (P. 0.), 7 = 
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tothe joint family estate, these rights are 
notto be defeated by the membersof the 
joint family simply questioning “the 
transaction entered into by its head." `~) 

The argument, which we are asked-to 
accept on behalf.of the respondent.in 
support of the District Judge's decision, 


- which is. under appeal, is that there is a 


slight verbal variation from what: their 
Lordships intended to convey, and that 
the expression .“a decree in execution of 
the mortgage has been obtained” should 
be read as though the words were “a decree 
enforcing the mortgage has been executed 
by sale.” It is true to say that the illustra- 
tion immediately . following the passage 
just quoted certainly deals with the 
more limited meaning of the passage 
suggested to usin arguments as the right 
interpretation, It is equally true to say 
that, where a decree remains unexecuted 
and merely places in the: hand of the 
creditor a higher right in which his original 
right has been merged, with an immediate 
possibility of obtaining.execution, certainly 
no right of any third person has sprung 
up against the estate. | 
The next pronouncement of the Privy 
Council, which arises for interpretation in 


‘its bearing upon this controversy, is thé 


opinion of their Lordships delivered by 
Lord Dunedin in the more recent case of 
Brij Narain Rai v. Mangla Prasad Rai (2), 


.and particularly the five propositions, laid 


down expressly by their Lordships for the 
guidance of the Courts in India, in the 
closing passages of Lord Dunedin's opin-. 
ion. '"The' second proposition is the relevant 
one. It runs as follows:— . 

“Tf the managing co-parcener is the father 
and the reversioners are the sons, he may, 
by incurring debt, so longas it is not for 
an immoral purpose, lay the estateopen - 
to be taken in .execution proceeding upon 
a decree for payment of that debt.” 


The first observation upon that passage 
is that.precisely the same criticism may be 
made upon it as upon the passage cited 
from Lord Shaw's opinion, namely,...that 
it doesnot contemplate a right of a third 
party which has sprung into existence. 


(2) 77 Ind. Cas. 689; 46 A. 95; 51 I. A. 129; 2T A. L. 
. T. 1; 28 C. W. N. 253; 


"& A. L. R. 82: A OL R.1924 P.O.50; 33 M. L. T. 
457. 26 Bom. L. R. 500; 110. L, J. 107; 10. W. N. 
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In. that respect it is consistent, The 
creditor's claim rests still “upon the hypo- 
thesis stated" in a mere decree. There is 
no third person. Nonetheless, a son absent 
from the suit cannot challenge the decree 
without-alleging, as the Subordinate Judge 
held inthis case that he ought to allege, 
the existence of some immorality tainting 
the debt. Itis further to be observed, and 
this certainly strikes meas an important 
observation, that whereas their Lordships, 
inthe opinion delivered by Lord Dunedin 
in Brij Narain's case (2), were careful to 
review and to correct asolemn and import- 
ant dietum contained in Lord Shaw's 
judgment in the case of Sahu Ram Chand- 
va v. Bhup Singh (1) with which they did 
not agree, they never referred to, and, 
therefore, did not attempt to review or 
correct, the important passage ‘also contain- 
ed in the opinion which I cited above. 
It may certainly be said that under the 
circumstances it would not bea violent 
presumption to suppose that, having 
studied it and re-consideredit, they saw no 
reason to dissent from it. 

" The real objection made in argument by 
the experienced Advocate, who has argued 
this ease on behalf of the respondent, to 
our applying the second proposition from 
Lord Dunedin's opinion to this case, 
is that the second proposition ^ in terms 
deals only with & simple money debt and 


a simple money-decree, and in this relation, 


&bove all, there is à fundamental difference 
between the considerations applicable to a 
, simple money-decree and to a mortgage- 
decree, because a mortgage-decree, being 
no more than the enforcement .of the origin- 
-al' contract, and being necessarily and 
fundamentally concerned with the original 
alienation of the joint estate, it is, there- 
fore, that one ought to guard oneself with 
particular care against extending the 
second proposition to a wider area than that 
to which it was applied. I recognize the 
difficulty. Unaided, I recognize, that I 
might experience considerable difficulty in 
making up my mind on which side of this 
dividing line the true intention and inter- 
pretation intended to be conveyed by the 
"Privy Council really -lies, but I am not 
altogether unaided, It happens that there 
. are two cases by single Judges cited in 
argument before us, both by learned and 
' experienced Judges, on this point. Mr. 
‘. Justice Piggott, for whose judgment I 
have the most profound respect, in the 
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case of Ali Ahmad v.: Sohan Lal (3), gavé 
elaborate reasons for holding the view 
which I think is consistent with the view of 
the District Judge in,this case. But that waa 
in-1914 before the more recent pronounce- 
ments of the Privy Council had been made. 
Since then Mr. Justice Daniels in the case of 
Gauri Shankar v. Jang Bahadur Singh (4) 
sitting in Oudb, and it is true, following 
previous decisions in Oudh, but obviously, 
basing himself more upon the recent de- 
cision of the Privy Council in Brij 
Narain’s case (2) came to a conclusion, in 
accordance with that of the Suberdinate 
Judge in this case. If he had not touched 


“the difficulty raised by Mr. Panna Lal, on 


behalf of the respondent, that the second 
proposition in the case of Brij Narain Rat 
v. Mangla Prasad Rai (2)is in express terms 
confined toa simple money debt, I think I 
might have yielded to the doubt which that 
argument raised in my mind. But the final 
passage of Mr. Justice Daniels’ judgment 
gives reasons, based upon a Madras High 
Oourt decision, which has been impliedly 


approved by the Privy Council, for holding . 


that there is no real distinction between 
the two cases of a simple money-decree 
and a decree for a debt secured by a mort- 


‘gage in relation to this troublesome .con- 


troversy. I, therefore, prefer the view of 
the Subordinate Judge. I think the weight 
I agree with 
his view with some hesitation. The ques- 
tion must often arise in the near future, 


-and I can quite understand that, if another 
‘two Judge Bench, in a case of higher pecu- 
niary value than this case, has reason to 
think that this decision requires further 
consideration, it may well be thought a 


topic worththe decision by a fuller Bench 
than two Judges; but for the purpose of 
to day I am satisfied that we ought to allow 
this appeal and restore the decree of the 


first Court. 


Iqbal Ahmad, J.—I agree in the 
order proposed, but I prefer to base my 
decision on grounds other than thoss assign- 
el by my learned brother. 

In my judgment, the answer to the ques- 
tion whethera Hindu son is entitled to 
challenge a decree obtained against his 
father for sale of the joint family property 
without asserting and proving that the debt 
secured by the mortgage was incurred for 


"n 24 Tnd. Cas. 6: 12 A. L. J. 613. 
4) 79 Ind. Cas. 1008; 27:0. O. 194: 100. & A. L. R. 
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illegal or immoral purposes must depend 
upon the question whether or not the father 
was sued as karta and manager of the joint 
family. If he was. the answer must be in 
the negative. If he was not, the answer, 
must bein the affirmative. 

It is well settled that a Hindu son is 
undera pious) obligation to discharge his 
father's debts that are not tainted with im- 
morality, and it is equally well settled that 
once the joint ancestral property has passed 
out of joint family in execution of a decree, 
for the father's debt, his sons, by reason 
of their obligation to pay their father's 

- debts, cannot recover that property unless 
they show that the debt, in respeet of which 
the decree was obtained, was & debt in- 
curred for illegal or immoral purposes: vide 
Suraj Bunsi Koer v. Sheo Persad Singh (5). 
But it.appears to me that these propositions 
of law have reference only to simple money 
debts which the father is under a personal 
obligation to pay and simple money-decrees 
obtained against the father for recovery of 
such debts, and that a distinction must be 
drawn between a simple money debt and 
a decree for such debt on the one hand 
and a debt secured by a mortgage of the 
family property and a decree for sale of 
such property on the other. So far assim- 
ple. money debt ora decree for such ‘debt 
against the father is concerned, the father 
is under a personal obligation to discharge 
that debt or that decree, and the sons 
labour under a pious obligation to discharge 
the liability of their father. But in the 
case of a debt incurred on the security of 
the family property by the father, when the 
mortgagee has notsued for recovery of the 
debt within six years of the date of accrual 
of tbe cause'of action, and has thus allow- 
ed his right to a simple money-decree 
against the father to become time-barred, 
the personal obligation of tbe father dis- 
&ppears, and the mortgagee is then only 
entitled to recover the debt by sale of the 
mortgaged property, and in such eese the 
sons labour under no pious obligation to 
discharge that debt for the simple: reason 


that the debt is not due from their father, : 


If I amright in the distinction that I 
have drawn between asimple money debt 
and a decree for such debt and a mortgagé- 
debt and a decree for sale, then, inmy 
judgment, the principle underlying the 

^ (5) 50. 148; 6 I. A. 88; 4.Bar. P. O. J. 1; 3Suth. P. 
O. J. 589; 4 O. L. R. 226; 2 Shome L, R. 242; 2 Ind. 
Dee (6.8) 705 (PO), ME 
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decision in Suraj Banst's basè (B) cannot be 
applied to : the case of "a decree for sale 
on tbe basis of a mortgage ofthe family 
property. In the case of a suit brought by 
à creditor against the father for recovery 
of simple money debt, all that he has’ to 
prove, in order to entitle him to & decree, 
is that he advanced the debt, and ‘it is not 
necessary forhim to prove the purpose for 
which the debt was incurred.’ On the other 
hand, ina suit for sale of the family pro- 
perty the mere fact that the mortgagee 
advanced the debt does not entitle him to &- 
decree, unless and until he succéeds in 
further proving that the debt was advanced 
for family necessity. Because of their pious 
obligation to discharge their father's debtg 
the sons cannot impugn the validity ofa 
simple money-decree to which they were 
no party, on the ground of the absence of 
legal necessity for incurring the debt. But 
in the case of a decree for sale, when the. 
personal remedy against the, father has 
become time-barred, the sons are under no 
such obligation and, therefore, if the morte 
gagee has obtained a decree for sale'of the 
joint family property without impleading. 


.thesons or without suing the father in hig 


representative capacity, the sons are entitled 
to challenge the validity of that decree on 
the ground that they being no parties to 
that decree are not bound by the same, and 
in such a suit, unless the “mortgages 
succeeds in proving that the debt secured 
by the mortgage was for légal necessity; 
the sons will be entitled to avoid the 
decree. a 

If the father in a suit for sale is sued 
as manager of the family, i. e, in hiš 
representative capacity, then, nó “doubt, 
the deeree will bind all the members of 
the family and the omission of the father 
to put the mortgagee to proof of legal 
necessity will disentitle the other mem- 
bers of the family from challenging the 
validity of the decree on any’ ground 
whatsoever, for the simple reason that in 
the eye of the law, all thé members will 
be deemed to have been represented by 
the fatherin the suit. But if the father 
bas not been sued in his representative 
capacity, I see no ground for. holding why 
the sons, who were not impleaded ag 
parties to the suit, should not have the 
right to call upon the mortgagee-decree: 
holder to prove the existence of legal neces- 
sity for incurring the debt sécured by the. 
mortgage, before he can enforce that decree 
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by sale of the family property. To hold 
that the decree obtained by a mortgagee 
for sale of the family property against the 
father alone, when the father was not sued 
as manager of the family, is binding on 
the sons and the sons can only avoid that 
dəcree by proving that the mortgage-debt 
was contracted for -immoral purposes, 
would be in effect to hold that the mort- 
gagae, simply by his omission t» implead 
the sons and to sue the father in his re- 
presentative capacity, can absolve him- 
salf of the burden of proving legal neces- 
sity as a condition precedent to a decree 
for sale of the family property, and can 
shift the burden of proof from his shoul- 
derson to those of the sons, and I can 
discover no justification for such a pro- 
position of law. The view that I take is 
the view that was taken in the. case re- 
ported as Ali Ahmad v. Sohan Lal (3), 
aud if the view taken by Mr. Justice 
Daniels in the case of Gauri Shankar v. 
Jang Bahadur Singh (4) is at variance 
with the view that 1 have taken, I res- 
pectfully dissent from that decision. In 
the last mentioned case the learned Judge 
supported the conclusion arrived at by 
him by reference, amongst others, to the 
case of Arumugham Chetty v. Muthu Koun- 
dan (6) and to a passage to be found 
in the judgment of their Lordships of the 
Judicial Committee in the case of Sahu 
Ram Chandra v Bhup Singh (1). I am 
unable to discover anything in the Madras 


. ease that lends. countenance to the view 


that a Hindu son is debarred from calling 
into question the validity of a decree for 
sale of the joint ancestral property to 
which he was not a party, and which 
was not obtained against the father as 


manager of the family, on the ground 


that the debt secured was not incurred 
for legal necessity. The passage quoted 
from the- judgment in Sahu Ram Chan- 
dra's case (1) at first sight appears to 
support the conclusion arrived at by the 
learned Judge, but in view of the decision 
of their Lordships in the case of Brij 
Narain Rai v. Mangla Prasad Rai (2) I 
am unable to hold that their Lordships 
ever intended to lay down the proposition 
of law enunciated in Gaurt Shankar's 
case (4). M 

The passage referred to by the learned 
Judge is as follows: 
- (6) 52 Ind. Cas. 525, 42 M. 71); 9 L. W. 565; (1919) 
M, W. N. 409; 37 M. L. d. 166; 26 M. L. T. 96. 
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"A perusal of the numeroug authorities 
will show that where a joint family pro- 
perty has been sold'out and out, or where 
a decreein execution’ of the mortgage has 
been Obtained against the property, and 
rights have thus sprung up with regard to 
the family estate, these rights are not to be 
defeated by the members of the joint 
family simply questioning the transaction 
entered into by its head." | 

After making these observations their 
Lordships refer to the case of Suraj Bansi 
Koer v. Sheo Persad Singh (5) and to the 
case of Chandra Deo Singh v. Mata Singh 
(7). In connexion with the observations 
referred to above, itis worthy of note that 
in neither of these two cases it was held that 
when a decree for sale of the family property 
is obtained by the mortgagee against the 
fabher alone, who was not sued as manager 
of the family, the sons cannot assail the 
decree by alleging that that mortgage- 
debt was not for family necessity. It is 
further clear that the question which 
I have now to decide was not the question 
that formed the subject-matter of dec'sion 
in the case of Sahu Ram Chandra's case (1) 
aud Iam, therefore, forced to the conclu- 
sion that the observations of their Lord- 
ships. with respect tothe binding nature 
of the mortgage-deeree were obiter dicta, 
However, those dicta of their Lordships 
are entitled to the greatest respect, and 
were it not forcertain observations to be 
found in Brij Narain’s case (2) I would 
have been prepared to hold that their 
Lordships took the view that was taken 
by Mr. Justice Daniels in the case referred 
to above. But in the view of the observa- 
tions of their Lordships in Bri) Narain's 
case (2) I haveno hesitation in holding that 
their Lordships never intended to decide, 
or to lay down as a general proposition of 
universal application, that after the passing 
of a decree for sale the members of the 
joint family who were no parties to the 
suit for sale of thefamily property cannot 
challenge that decree without proving that 
the debt secured by the mortgage was con- 
tracted for immoral purposes. In Brij 
Narain's case (2) their Lordships are 
reported to have  observed— vide Brij 
Narain Rai v. Mangla Prasad Rai (2): 


“There are, however, some observations in 
Sahu Ram Chandra's case (1), which are not 
necessary for the judgment, but which their 


(T) 1 Ind. Cas. 479; 31 A. 176; 6 A, L. J. 263, . 


Lordships aré bound tosay that they do not 
think can besupported." 

Having regard to these observations of 
their Lordships Iam not prepared to hold 
that their Lordships. ever intended to lay 
down that the mere fact ofa decree for sale 
having been passed precludes a Hindu son, 
who was not a party to the decree, from 
challenging that decree except on the 
ground that the mortgage-debt was for 
illegal orimmoral purposes. The second 
proposition of law laid down at page 1014, 
in Brij Navrain's case (2), appears to be 
restricted to the ease of a simple money- 
debt incurred by, and a simple money 
decree obtained against, the father and 
has no reference to a decree for sale, and 
that proposition is based upon the obliga- 


tion of Hindu sons to pay debts due from . 


their father. . 

: But, notwithstanding all that I have said, 
it appears to methat this appeal must 
sicceed. "The mortgage was executed by 


two persons named Bhagwant Singh and . 


Imrat Singh. Imrat Singh died before the 
mortgage was put into suit, and his two 
sons were made parties to the decree. 


Bhagwant Singh, the father of the present . 
respondent, was admittedly one of the. 


defendants to the suit. If Bhagwant Singh 
and Imrat Singh were separate, and if 
Bhagwant Singh and the plaintiff-respond- 
ent were the only membersofthe joint family 
eonstituted by them, the presumption must 
be that Bhagwant Singh was the manager 
and karta of the family. If he was the 
manager of the family, it must be presumed, 
unless the contrary is shown, that he was 
sued in his representative capacity, and the 
decree obtained againct him must bind his 
son, the plaintif-respondent. On the other 
hand; if Imrat Singh was-also a member 
of the joint family with Bhagwant Singh, 
the presumption must be the other way. 
When the manager ofa joint Hindu family 
is impleaded as a defendant to the suit, the 


presumption is that he is sued in that 


eapacity. But if,along with the manager, 
certain other members of the family are 
joined as defendants tothe suit, the presump- 
tion must be the other way, because, if 
the manager was being sued as representing 
the family, there could be absolutely no 
reason for joining some other members 
of the family as defendants in the suit. 
In the present case, if the pleintiff-re- 


gpondent wanted to rely oa the fact that. 
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Bhagwant Singh was notsued as managef 
ofthe family, it was up to him to state 
the facts clearly, and to prove that. some 
persons, other than Bhagwant Singh and 
the plaintiff-respondent, were members of 
the joint family in question and were 
arrayed as defendants in the suit in which 
the decree was passed. This was not done 
in either of the Courts below, and, therefore, 
the ordinary presumption, that the father 
represents the family, must hold the field. 
Ia this view of the case the decision of the 


. Subordinate Judge was correct and oughtto 


be restored. 


A, N, A, Appeal allowed, 


ALLAHABAD HIGH COURT, 
First Crvin APPBAL No. 130 or 1925, 
December 3, 1927. l 
Present:—Mr, Justice Lindsay 
. and Mr. Justice Banerji, 
JAI NARAIN SINGH—PLAINTIFF— 
APPELLANT 
7 versus _ 
MUNNA LAL AND OTHERS— DEFENDANTS 
— RESPONDENTS. 7 
Hindu Law—Co-widows—Alienation of husband's 


estate by one without consent of the other, legality of 
—Reversioners, whether bound by such alienation. 


~ Under the Hindu Law e co-widow can, for legal 


necessity, alienate her husband's estate in her posses- 
sion oo the consent of the other co-widow. [p. 702, 
col. 1. 
Bhugwandeen Doobey v. Myna Base (2) and Thakur- 
mani Singh v. Dai Rani Koeri (3), referred to. 
Observations in Valluru Appalasuri v. Sasapu Kan- 
namma Nayuralu (1), dissented from. 


First appeal from the decree of the 
Second Additional Sub-Judge, Aligarh, 
dated the 3rd December, 1924. 

Mr. P. L. Banerji,for the Appellant. 

Dr. K. N. Katju, Messrs. S. K. Dar and 
Panna Lal, for the Respondents. 


JUDGMENT.—The appellant in thig 
case is an unsuccessful’ plaintiff who 
brought a suit in the Court of the Sub- 
ordinate Judge of Aligarh.for the purpose 
of avoiding a certain sale in execution of a 
decree, l E 


408 


: "The decree under whieh this sale took 
‘place had been” passed ` against a widow, 
Musammat Lachhmin Kuar,’ on ‘the basis of 
two inort gages executed by her, and the case 
for the plaintiff, who claimed to be the 
reversioner, was that these two mortgages 
had been execüted by Musammat Lachhmin 

.uar without any legal necessity and that 
consequently neither they nor the decree 
wbich was obtained upon ‘them bound the 
‘estate in his, the plaintiff's, bande, A 
number of defendants were impleaded, one 
of them being the auction-purchaser, 
The defendanis, second party are said to be 
persons who have taken transfers from the 
deféndants, first party. 

The Suhordinate Judge jake the 
plaintifi’s guit, being of opinion that the 
mortgages just referred to had been execut- 
ed for legal necéssity and were binding 
upon the estate. This finding of the 
Subordinate Judge is challenged here in 
appeal and there has also been raised 
before use question of law which, though 
not raised distinetly before the Bubordi- 
nate Judge, has been allowed to be argued 
before us. 


Before coming to the points which have to 
be determined itis necessary to set outa 
few facts regarding the history of the 
property in question and of ‘the family to 
which it belonged. Itis admitted that the 
property belonged at one time to a man 
nemed Tej Singh who died on the 28th 
January, 1873, Tej Singh left surviving him 
two widows, Musamniat Lachhmin Kuar and 
Musammat Chhattar Kuar. Of these the 
former died on 24th Novem ber, 1911, and 
the' latter on 8th April, 1822." Admittedly, 
after thé death of the last surviving widow, 
the-plaintiff- appellant is the néarest male 
heir of Tej Singh: 


“ Tej Singh had a brother named Jawahir 
Singh, and, the documentary evidence on 
thé record shows that immediately after 
the death of Tej Singh the estate which 
had been in Tej Singh's possession was 
seized by Jawahir Singh. The case which 
Jawabir Singh put up was that ‘he and 
Tej Singh were members ofa joint Hindu 
family and that he, Jawahir Singh, was 
entitled to all the property by survivor- 
ship. 

^ The two widows of Tej Singh, Lachhmin 
Kuar and Chhattar Kuar, thereupon brought 
acuit in ihe Court “of the Subordinate 
Judge of Aligarh (O, 8. No, 146 of 1873) for 
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recovery of property belonging to Tej Singh. 
The .case for: the’ widows'wüs that “Pej 
‘Singh was separated in his estate from his 


brother ` Jawahir’ Singh “and that they,- as 


widows of Tej- Singh, were entitled to pos- 
session. “The. suit was decreed by the Sub- 
ordinate Judge, copy of whose’ judgment is 
on the record at’ pages 36 to 44. An appeal was 
taken to the: High Court’ and the judgment 
ofthe Subordinate Judge "was ‘affirmed; 
The High Court dismissed: ‘J awahir Singh’ 8 
appeal on 19th July; 1875: 4 

“It will thus appear that after the doni 
of Tej Singh” thesé" widows were involved 
in litigation which” must have been: expen* 
sive and it also appears from the record’ of 
the suit filed in-1873;that Tej Singh at-the 
time of his death-was indebted to a large 
extent. Jawahir Singh in ‘that suit- Bad" 
raised a plea that Tej Singh had incurred 
debts. 

“There can be no doubt that átios de 
widows thus obtained possession: of the 
estate of their husband they eam? to an ar? 
rangement by which they partitioned the 
property for the purpose of “convenient 
enjoyment, but it is necessary to state here 
that the only property that was left to these 
widows was a 10 biswas Bhare in a wiles 
called Dhori. ^ ^ 

[Their Lordships dealt with a sale deed 
of 2nd May; 1898, which referred: ‘to thig 
arrangement: and continued:- Ep 

To'comé now to the two mortgages 
with: which we ara ‘particularly - ‘cons 
cerned in ‘the present case- ‘They ` are 
respectively ‘of the dates "lJwh' January, 
1895 and 12th January, 18)7. The” first of 
these mortgages executed: by Lachhmin 
Kuar was in favour of one Chhatar Mal 
who’ subsequently assigned his interest to 
Chhatar Singh. Inthis document, at page5l, 
it is stated that. Rs. 300 have: been taken 
from the mortgagee in order to pay the' re- 
venue due for the kharif instalment for 
1302 Fasli. It is also recited that 8 sum 
of Rs. 50 had been received by -Musammat 
Lachhmin Kuar previous to the execution 
of the deed. By this document four biswas 
out of five biswas in the possession of Mu- 
sammat Lachhmin Kuar in Mauza Dhori 
were mortgaged by way of security. The - 
second -mortgage executed ‘by the same 
lady in favour of Ohhatar Singh on 12th. 
January, 1897, was for Rs. 500. In this 
document it is ‘stated that sLehad received 
Rs. 271 in cash ‘for food, and that the 
balance, Rs. 229; had been borrowed in order 
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to pay the land revenue due for the kharif 
instalment, ` N 
[Their Lordships here discussed the evi- 
dence as to necessity “and proceeded:—] 


- We hold, therefore, that the aliena- 
tions made by Musammat Lachhmin ‘Kuar 


m~ 


were for necessity, and we also hold that 


Musammat Chhatar, her co-widoW, was a 
consenting party to these alienationg. ^  . 
We come now tothe point of law which 
was raised here and which, as we have said, 
was not raised in the Court below. Indeed, 
the point is not taken in the memorandum 
of appeal, but the question being one of law 
wethoughtit proper to hear the learned 
Oounsel on both sides. 
- Mr. Peary Lal put forward the argument 
that the alienation made by Musammat 
Lachhmin Kuar, even if it was found to 
have been made for legal necessity, could 
-not bind the -reversioners unless the co- 
widow joined in thealienation. We have 
already indicated our opinion that from thé 
circumstantial’ evidence it must 
that Musammat Ohhatar Kuar was a con- 
senting party to this alienation. although 
it is certainly true that she did not join in 


executing the two mortgage-deeds of 1895 ~ 


and 1897 respectively. 
: In support of his argument Mr. Peary Lal 
reliedon a recent ruling of the Madras 


High Oourt which is.reported as Vallum 


Appalasuri v. Sasapu Kannamma Nayuralu 
(1). In this case the learned J udges, after 
reviewing all the authorities which deal 
with the legal position of co- widows, have set. 
out six propositions which they have de- 
duced 
Peary Lal relies on the fifth and sixth of 
these propositions. The fifth proposition 
is thus stated at page 486* of the judgment: 
“Except for the limited purpcses mention- 


ed above, thatis, during the lifetime ot the | 


Blienee in a partition of the first kind or 
during the lifetime of alltheco-widows ina 
partition of the second kind, therecan be no 
alienation by a widow of her interest ; and 
whether there is necessity. or not, an aliena: 
tion by one co-widow cannot bindthe rever- 
sioner.” | OE l 
The sixth proposition is stated in the 
following language : 
- “Tf an alienation for necessity is to bind 
_ the reversioners, all the co-widows must join 
jn it." B 
~ (1) 90 Ind. Oas. 881; 49M. L. J. 479: A. I. R. 1996 
Mad. 6; 22 L. W. 287; (1925) M. W. N. 622 " 
*J'age of 19 M. L. J,—[Ed, 
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put forward by the reversioner 


relate to claims by 
be taken ` 


from the previous authorities, Mr. . 


-of one co-widow 


701. 
We are not prepared to accept either of 
these propositions as stated. We have ex. 
amined for ourselves all the case-law on this 
subject beginning with Bhugwandeen Doobey 
v. Myna Baee 
established that two co-widows succeeding 
to the estate of a deceased husband take 
the property as co-parcenérs in the strictest 
sense, andas such the general rule regard- 


ing alienation would be that there could be 
no alienation by one without the consent of 


the other. ; 
The cases fell into two classes, In some 
of them the contest has been between the 
alienee of one co-widow and the survivin g 
co-widow. In others there has been a claim 
against the 
alienee after the death of both the widows. 
It is necessary to keep these two clagges 
of cases distinct. 
a decision of the cases in so far as they 
the survivor of two co- 
widows against the alienee of the other co- 
widow. We are dealing here with a claim 
made by the reversioner after the death ‘of 
both the widows. Where there is a single 
Hindu widow the reversioner ig bound. by 
any alienation made by her of her husband's 
estate for legal necessity. It follows, there- 
fore, that if there are two widows and they 
both join in a sale or mortgage. to raise 
money for legal necessity, the reversioners 
are bound, and they are bound because of 
the existence of a necessity which justifies 
the alienation. How then does the case 
stand where the two widows have separated 


for purposes of conveniently enjoying the. 


estate left.by the husband? Is it to. be 
said that if one of the widows, acting 
under the pressure of legal necessity; is 
obliged to alienate a portion of the estate in 
her possession the reversioner is not to, be 
bound? It seems quiteclear that the exist. 


‘ence or non-existence of legal necessity 


cannot depend upon the consent of the 
other widow. Take the case of two. co- 


widows, one of whom has three daughters 


whom she is obliged to marry; her co-widow 
has no daughters. Ortake again the CASO 
who is in easy circum- 
‘stanees and who can depend upon her own 
relations for support ina time of distress, 


. while the other widow has no such resources 


at her disposal. Isit to be said that be. 


(2) 11 M. I. A. 487; 9 W.R. 


O, 23; 2 Suth P, C, J, 
124; 2 Sar. P. O. J. 327; 90 E, : 


R. 184, 


(2. It must be taken as well - 


We need not enter into ` 
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cause the widow who is well-to-do refuses 
' her consent to an alienation made by the 
other widow in circumstances which render 
the alienation necessary the estate is not to 
be bound? We do not think that any 
authority for such a proposition is to be 
deduced from the reported cases. It is, no 
doubt, true that'co-widows succeeding to the 
estate of their husband are undivided co- 
parceners and the general rule, of course, is 
that one co parcener is notentitled to alien- 
ate without the consent of the other. Itis 
also true that no arrangement made by the 
widows for the separate enjoyment of por- 
tions of the estate can destroy their legal 
position a3 co-pareeners. Butis it correct 
to say that in no case cana co-parcener 
alienate without the consent of the other? 
The Hindu Law does not say so, and in this 
connexion we would refer to a passage in 
the Mitakshara, Oh. I,s. 1, cls. 27 and 28. 
Clause 27 deals with the general law regard- 
ing the rights of disposal by oneco-parcener, 
but cl. 28 declares an exception on 
that general rule and lays down that 
even a single individual may concludea 
donation, mortgage or saleiof immoveable 
property during a season of distress for 
the sake of the family and especially for 
pious purposes, 


If that is the Hindu Law to be applied to 
the case of co-parceners there can be no 
reason in principle why it should not be 
applied to two co-widows who, according 
to all the decided cases, are co-parceners in 
the strictest sense, and it seems to us, there- 
fore, that if there are two co-widows enjoy- 
ing their husband's estate as co-parceners, 
ohe of them can, under the exception tothe 
rule we have just quoted, conclude a dona- 
tion, mortgage or sale of immoveable pro- 
perty during a season of distress ‘for the 
Bake of the family and especially for pious 
purposes.” That being so, we are not pre- 
pared toaccept the argument that, even 
where legal necessity exists, an alienation 
by one co-widow will not bind the estate 
unless the other co-widow joins in the 
alienation. The proposition has, in our 
opinion, been laid down far too broadly and 
the exception contained in the Mitakshara, 
Oh. I, c1. 28, has not, in our opinion, been 
kept in mind, In the course of the dis- 

cussion one case has been referred to, 
Thalkurmani Singh v. Dai Rani Koeri (3). 
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That, in our opinion, supports the conclu- 
sion at which we have arrived, In that case 
it was held- that a mortgage by one widow 
without the consent of the other was 
bindingon the reversioner to the extent 
that the debt secured by the mortgage was 
incurred for legal necessity. 

Holding, therefore, that there was legal 
necessity in this case and being of opinion 
that Musammat  Laechhmin Kuar was 
entitled for legal necessity to alienate this 
property without the consent of her co- 
widow Musammat Chhatar Kuar, we are of 
opinion that the estate is bound. But, as we 
have said, it must be taken that Musam- 
mat Chhatar Kuar did consent to this 
alienation, and while it is true that 
she did not actually join as a party in 
the two mortgages executed by Musammat 
Lachhmin Kuar, we hold thatit was not 
necessary for the purpose of binding the 
estate inthe hands of the reversioners that. 
she should do so. . 

The appeal, therefore, fails and is dismiss- 
ed with costs. 


A, N. A. Appeal dismissed: 


ALLAHABAD HIGH COURT. . 
BECoND CIVIL APPEAL No. 543 or 1925. 
November 16, 1927. ; 
Present: —Mr. Justice Ashworth. 
BHAGWATI SARAN-—PLAINTIPF 
— APPELLANT 
versus 
DEO SARAN SINGH—DRFENDANT ` 
— RESPONDENT. E 
Agra Tenancy Act (II of 1901), s. 164—Co-sharera 
—Suit for profits—Lambardar's liability—Negligence, 
whether can be based merely on short collections— 
Negligence, when question of law—Liability for collec- 
tions of sir and khudkasht—Presumption—Death of 
Lambardar—Son’s- liability. 
Negligence on the part of a Lambardar cannot be 
based merely on short collections. [p. 703, col. Z.] 
It is always a question of law what sort of evi- 


dence is admissible to prove negligence, and pre 
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sumably what ‘sort of evidence is admissible to dis- 
prove an initial presumption or inference of negli- 
gence. [p. 704, có1. 1.] . IB 

There is a strong presumption against a Lambardar 


being responsible for the collection of the rent due ` 


from the private tenants df the co-sharers holding 
str and khudkasht. |ibid.] 


A son cannot be made liable for the debts incurred 


by his father in a personal capacity such as a 
Lambardar, nor can he be made liable for negligence 
shown by the father in that personal capacity, unless 
e personal assets ofthe father in hand.. [p. 704, 
col. 2. 


Second appeal from the decree of the 
Distriet Judge, Benares. 

Mr. A. Sanyal, for the Appellant. < 

Messrs, S. N. Sen and R. C. Ghatak, for 
the Respondent. 


J UDGMENT.—These second appeals 
arise out oftwo suits for profits brought 
by the plaintiff-appellant against one 
Matabadal, Lambardar, under -s. 164 of 
the Tenancy Act. During the pendency of 
the suit Matabadal died, and the name of 
his son, Deosaran was substituted as defend- 
ant on the allegation that he was the legal 
representative of his father Matabadal 
Singh, Lambardar, Both suits were decreed 
by the Assistant Oollector on the basis of 
gross collection, there being a finding that 
the Lambardar had shown negligence in 


‘collection. This finding was based on the . 


fact that his collection resulted in there 


being Rs. 200 for division among the. 


co-sharers, whereas collection of the total 
Bum recorded as rental would have made no 
less than Rs, 2,565 available for division. It 
was also found by the trial. Court that the 
deceased Lambardar Matabadal had filed 
- about half a dozen suits for arrears of rent 
but that these two had been withdrawn by 
his son, presumably at a later date when the 
son wasappointed Lambardar. The Assistant 


Collector also decreed: against the defend-. 


ant profits on the basis of what the 
Lambardar could have collected from 
tenants of the sir‘and khudkasht land of 
particular co-sharers. 


In appeal, the District Judge of Benares 
held that the evidence did not justify a 
finding of negligencé and that there was no 
pufficient evidence to show that the 
Lambardar was the agent of the co-sharers 
generally for the collection of rent in 
respect of khudkasht and sir lands. He 
accordingly reduced the decree to a decree 

ased on actual collections from the lands 
other than sir and khudkasht, 
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. that was admissible as evidence, 


yent roll had been 
would have been available. The result is, I 


i - 403 
The plaintiff has appealed. The first 


ground of appeal argued before me is that 


the lower Appellate Court invoked evidence 
which was not relevant tothe matter in 
ordér to rebut the allegation of negligence. 
Referenceis specifically made to the District 
Judge's remark that collection was difficult 
because of the pendency of partition 
proceedings. It isurged' that the partition 
proceedings had not commenced during the 
years in respect of which this suit was 
brought. To this objection there are two 
replies. The District Judge has not stated 
that partition was pending during the years 


“in respect of which the claim was brought. 


His point is that at the time of writing his 
judgment in appeal “there isa partition 
pending.” He goes onto say “this almost 
always leads to difficulties in rent collec- 
tion.” The remarkis loose. He was not 
dealing with difficulties -in rent collection 
of the future, but during the years in 
respect of which the claim was made, His 
meaning must, however, be that, where you 
find a partition suit had been brought, it 
indicates disagreement between the co- 
sharers precedent to the date when suit is 
brought. It is difficult, to say that this 
consideration could not be entertained by 
the District Judge. But this is not the 
only consideration on which he found that 
rent collection was difficult. He has 
mentioned that on the death of the ` 
Lambardar no one could beindueed to take 
his place-and the village had to be taken 
under the management of the Collector 
temporarily. Lastly he has mentioned that 
the Sajawal employed by the Collector has 
given evidence that he tried to collect rent 
for the year in suit and made little pro. 
gress. It comes then to this that the District 
Judge..has mentioned one reason for 
rejecting the allegation of negligence or 
rather rejecting the inference of négligence 
arising from the collection being much 
below the rent roll, and that reason is not 
of great strength. It is, however, a reason 
ence, He hag 
mentioned other reasons which have not 
been shown to be devoid of any force, He 
has, I may mention, rightly stated that 
negligence.cannot be based merely on short 
collections. He has pointed out that the 
trial Court was wrong in inferring negli- 


gence from the fact that: only Re. 200 were 


available for distribution whereas if the ful} 
collected Rs. 2,500 


a 
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find, that the District Judge rightly or 
wrongly has come to the conclusion that the 

evidence did not justify a finding of negli- 
gence. It cannot be said that in coming to 
this conclusion he admitted any 
which was entirely inadmissible.. He may 
have given too much weight or too little 
weight to the evidence, but in second appeal 
we are not concerned with this. I hold that 
the finding of the lower Appellate Oourt 
that there was no negligence is a finding 
of fact with which this Court can- 
not deal. The appellant's Counsel has 
referred me toa decision of this Court in 
which it was settled that in a particular 
case a finding against negligence was & 
finding of mixed law and fact. It may 
haye been so in that case, It ie always a 
question cf law what sort of evidence is 
admissible to prove negligence, and pre- 
sumably what sort of evidence is admissible 
to disprove an initial inference or presump- 
tion of negligence. But nothing has been 
gaid.in this case to show that any evidence 
.. used by the District Judge was notofa 
-pature admissible for such a purpose. 
Difficulty in making collections is clearly 
relevant to explain the small amount col- 
lected. What was said is that certain facts 


relied on by the District Judge were not. 


proved. . This it is not permissible to urge 
except on the ground that there was no 


admissible evidence to prove these facts. 


. As regards the question of the exclusion 
from consideration by the District Judge 
. of the sir and khudkasht lands, the District 
Judge's reason is that the evidence to fix 
the Lambardar with responsibility for col- 
| Jecting profits thereon was too vague. The 
appellants’ Counsel points to & tabular 
statement produced by the Patwari and 
. apparently verified by him in his evidence, 
"This statement cannot be evidence that 
the Lambardar made himself responsible 
‘for the collection of rent in respect of these 


sir and khudkasht lands. It can only be. 


' evidenee that, assuming such responsibility 
and assuming total collection the sum 
"would have been so much, There appears 

‘to me to be a strong presumption against 


 Lambardar being responsible for the col-. 


rent due from the private 
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evidence - 
The évidence clearly fell far 


‘session of the joint 
 gurvivorehip and not as legal reprecen-.. 
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merely to fix the Lambardar with responsi? 
bility for their collection but also to show 
thathe was authorised ' by the individual 
Go-sharers having made these colleetions, - 
to include íhem in the general account. 

short of ` 
this. l MK "ero 
During the course of hearing the case . 
some misapprehension was shown by the. 
Counsel of the appellant as to the right of . 
the plaintiff, hisclient to get. .a decree 
against the son of the Lambardar originally . 
sued. It appears that Deosaran, the son, 


never objected to being broughton the 
-record as legal representative of his father, 


Matabadal Singh, and as in possession of 
assets. This being so, the questionofbis : 
liability could not arise. If he had taken 
upthe position that there "were no private 
assets of his father and -that he was joint 
with his father, and as such was in pos- 
family property by 


tative in possession of assets, it would have 
been impossible to make him liable, A.. 
con cannot be made liable -fòr the debts : 
incurred by bis father in ;& ‘personal 
capacity suchas a Lambardar ‘nor can he: 
be made liable for negligence shown by the 
father in that personal capacity, unless he 
has personal aeseta of the father in hand, ` 
The case of Bharath Singh v. Tej Singh (1) 
proceeded on the assumption that the son 
had not objected to being brought.on the 
record as a legal representative in posses 


. Bion of assets. 


. 


For the reasons given above,I find that 
no interference in second appeal with the 
decision of the District Judge is justified. 
and dismiss both appeals with costs, | 

A. N. A. - Appeals dismissed. 


(1) 43 Ind. Cas. 626; 16 A. L. J. 193; 40 A. 26, 


. leetion of the 

„tenants, of eoc-sharers holding sir and 
Mhudkasht. In order to support the plaint- 

.iffs claim in respect of thes» collections 
thatthey should'be accounted for by. tho - 


toa 


* Lambardar, it would be necessary nol 
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gs BOMBAY HIGH: ‘COURT. 
FrrrH ORIMINAL Ssssions Casg No. 33., 
. oF 1927. . 
‘November 23, 1927. 
 Present;—Mr. Jüstice Mirza. 
- EMPEROR*-ProszooTor 
- '. versus i 
i NABIBUX KARIMBUX MULLA. 
Penal Code (Act XLV of 1860), ss. 84, 114, 308— 
S. $98, whether creates substantive offence—Charge for 
abetment of offence under s. $98, legality of. E 
Section 398 of the Penal Code does not create - -any 
substantive offence, but only regulates the punish- 


ment when certain facts are found to exist inthe >- 


commission ofthe substantive Offence of robbery. 
-Section 34 of the Penal Code has: no application in 
the construction of s. 398 of the. Code. . 


Where the accused were charged under two heads, 


viz. (1) that.they committed the. offence of. robbery 
and aided and abetted each other in that offence, and 


(2) that they committed the robbery and at the time `: 


of committing such offence were armed'with ‘a deadly 
weapon, and aided and abetted each; other in the 
commission of the said offence : 


Held, that that part of the second charge which fell ^ ' 


under s. 114 ofthe Penal Code read- with s. 398, was 
illegal and should be withdrawn from the J ury. 
~ Emperor v. Ali, Mirza (1), followed. l 


Mr. S. B. Kapadia, for - tho Crown. a 


- JUDGMEN T.—In, this case the acouséd ! f 


are charged- under two heads, vie., (ly 
that they committed the offence of robbery 
and-aided and abetted each other in -that 
offence, and. (2)-.that-théy committed the 
offence of robbery - and at the time of 


‘committing such offence were armed. with ` 


‘a deadly weapon, to-wit, -a loaded revolver, 
and aided and abetted each-other in. the 
commission of the said offence.’ © 
«The learned Counsel for the prosecution 
has argued thats. 398 of the Indian Penal 
‘Gode relates to a substantive offence and 
“any person aiding or abetting such offence 
would be. liable under s. 114 for the same 
offence if he were present at the time. the. 
offence took place. 

. I am unable to. agree with the. argument 
‘that e, 398 creates any offence. In; my-opinion 
it only. regulates the measure: of punish- 
ment when certain facts are found to exist 
in the commission of the substantive offence 
. which is robbery. The. word: “offender” 
“appearing in the section can refer only to 
‘the person who “is proved. to have .beén 
"armed with any  déadly weapon and not to 
‘any other who in combination with such 
person may "have committed robbery. Sed- 
‘tion 34 ofthe Indian Penal Gode has no. 
“application; in my opinion, in- -the construc- 
tion of s. 398. 
“ef the Calcutta High Court in  Bmperor.v, 
4Q =". | 


3 
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< ot nea 


l-agree with the judgment: 
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Ali Mirza ( (1) which; in my:opinion, sho uld: 


- be followed 1 in this. case. - > 
- I would, therefore, withdraw from: the. 


j ury that part of the second charge which 
' > falls under s. 114 of the Indian Penal Oode 


Tad with. s. 398, 
,N.A Order accordingly. 
ay 81 Ind. Cas. 800;- 51 O.. 265; A I. R. :1924- Cal, 
643; 25 Or. L. J. 1024. , 
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"BOMBAY HIGH COURT. 
^ acon Civin APPEAL No..296 : OF: 1926, 
September 29,.1927. . 
Preséjit: —Bir ‘Amberson Marten, Kr., 
Chief Justice, and Mr. Justice Orump. 
: OHINTAMAN -RAOJI NAIK 
| —PLAINTIFF—-APPELLANT , < 


> 7 > Versus. SN mee 

KHANDERAO PANDURANG --- 

THAKUR AND OTAERS—DRFENDANTA— - 

. i| RBSPONDENTS. | 

Limitation Act (X. of 1908), s. 10, Sch; I, Art, p5— 

Trust for - specific pur ‘poae—-Limitation—Art, 88, aps 
plicability ‘of. 

A Hindu widow handed - over ‘a certain sum of 


money to her brother in 1904 for the benefit and ` 


education of her sons. _ The brother: misappropriated 
.& portion of it. He died‘ in 1918 and ‘the widow 
gued his representatives in’ 1924 for an account and 
tefund of the portion of the amount not spent for the 
children. -The latter contended : that the. -Buit was 
barred by limitation; - 

Held, that s. 10 of the Tas cation Aet was appli 
Gable as’ there was an express ‘trust for a specific 
purpose “and that the. suit- was. nof. ‘time-barred. 

. 707, col. 1.]. 

` Article 98 -of Sch. I, of the. Limitation Act applies 
only to breaches of trust not covered by 8. 10 of the 


. Act, [bd . " 
Sacond ‘appeal from ‘a ' decision, ‘of the 


Assistant Judge at Thana, in Appeal No. 284 
of 1924, —— that of the. Subordi« 
mate J udge at 


"A Se et 


-gousiatad in part P certain: moneys coming 
"under a provident fund and certain other 
‘moneys. ‘Pandurang's widow. and: natural 
guardian of the children . kakak over thg 


— in Oivil Suit No, 64 
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moneya to bet brother Raojifor the benefit 
and edueation of the two boys. On the 
facts of this case as found in the lower 
Court it must be taken that Raoji applied 
part of this trust moneys for that purpose, 
but put the balance amounting .to Rs. 1,600 
. and upwards into his own pocket. He 
died in 1918. His representatives are 
called on to refund this balance and to 
account, and they set up limitation. In 
other words an apparently fraudulent trustee 
who has put trust money into hisown pocket 
is thus to escape by reason of lapse of time. 


jit is clear, however, that s. 10 of the 
Indian Limitation Act, 1908, prevents a suit 
brought against such a trustee, (provided 
he is a trustee for a specific purpose), from 
being barred by lapse of time, ‘he section 
provides:— n | 

*Notwithstanding anything hereinbefore 
contained, no suit against a person in whom 
property has become vested in trust for 
any specific purpose, or against his legal 
representatives. or assigns (not being 
assigns for valuable consideration), for the 
purpose of following in his or their 
bands such property or the proceeds 
thereof, or for an account of such property 
or proceeds, shall be barred by any Jength 
of time", NE 

It was said, to start with, that the property 
was not vested in Raoji. That, on the facts, 
isa hopeless argument.: It was based on 
-one answer which the widow gave in cross- 
examination, but as the learned Appellate 
Judge points out the answer has been an 
outcome of the ingenuity of the cross-examin- 
“ing Pleader in putting the words of the 
section into the mouth of the witness. The 
answer just previous to thisone was that 
the money was entrusted to Raojifor the 
boys. The word actually used in.the sub- 
sequent answer was malik, and as my 
brother Orump has pointed out, no doubt 
the lady thought that she was. being 
asked whether she constituted Raoji the 
. &bsolute owner of the moneys. Ofcourse 
phe did not. She had given it to him on 
trust for the boys. It is clear, therefore, 
that the money was "vested" in him. 
. Then was it vested for a specific purpose? 
“Was he, in other words, an express trustee? 
Olearly he was, The moneys were given to 
-him for the boys—for their benefit and edu- 
-cation. Jn this respect the case resembles 
that in Bhurabhai v. Bat Ruxmani (1), 


*. - (1) 38 B, 384; 10 Bom. L, R, 540, 


where a sum was handed over by a hus- 
band's-father to the keeping ofthe wife's 
father as a fund constituting her palla or 
dowry in accordance with the usual practice 
prevailing in the caste. That-fund was 
misappropriated by the lady’s father, and 
an action was brought to recover the same. 
It was held that the property was vested in 
him for aspecific purpose, I may also refer 
to Soar v. Ashwell (2) where a Solicitor to a 
trust got certain trust moneys into his own 
hands and misappropriated them. It was 
held there that he was in the position of an 
express trustee, and that under the English 
d no lapse of time would bara suit against 
im. 

Then it was argued that this suit was not. 
one for following trust money. It is un- 
necessary for us to consider the rulings in 
India as to the precise meaning of the 
expression, "following trust property", and 


as to whethera& different meaning ought to 


be given to whatis usually understood in 
England by that expression, for the de- 
cision I have just referred toin Bhurabhai 
v, Bat Ruxmani (1) was ons. 10 of the 
Indian Limitation Act of 1877, and as my 
brother Orump has pointed out, that section 
did not then contain the words which we 
have in the present section, viz., “or for an 
account of such property or proceeds". So 
wemay eliminate the wordsins. 10 as to 
following the trust property, and ‘confine 
ourselves to the question of an account of 
a trust property or the proceeds theres 
of. l 

Then if I understood the argument of the 
learned Pleader for the appellant correctly, 
he urged you ean only get an order for an 
account, and not for payment ‘of what is 
found due on taking that account. That 
again is an argument which cannot for one: 
moment stand. It is quite erroneous to 
suggest that the Court has power to direct 
an account, but at the sanie-time has not 
power to direct payment. Otherwise the 
whole object of the account would be 
frustrated, l 


Then it was said the proper Article to 
apply was Art.: 98 of the Indian Limi» 
tation Act, and that thereunder the 
period of limitation for making good out 


ofthe general estate of a deceased trustee 


the loss occasioned by a breaćh of trust 
was three years. But that is the case 


2) (1893) 2 Q, B. 390; 4 R. 602; 69 L, T. 585; 42 
pee ) Li -> i l Y 


> 
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of an ordinary breach of trust and not one 


covered as here by s. 10. Section 10 expressly . 


saya "Notwithstanding anything herein- 
before, contained”, 
you can apply Art. 98 you must: first get 
rid of s, 10. Heres. 10 clearly does apply. 
That being so, this suit was nót barred by 
time. | 

Inthe resultthe appeal fails, and is dis- 
missed with costs, | 


A. N, A, Appeal. dismissed, 


Consequently, before 


(02> 


ward. On the facts: it-would appear that .- 
the arbitrator had: two meetings of the. 
parties in 1920 within the first two months- 
or so of the reference, but tbat thereafter, 
nothing’ whatever was done except that. 
part of the property included inthe re- 
ference was divided up by agreement. be- 
tween the parties. Notwithstanding this 


long lapse of time the . arbitrator never 
. called the parties again before making 


his award; and he kept no notes of the. 


.' evidence in 1920 except some memoranda 


BOMBAY HIGH COURT. 
APP#AL F&OM ORDER No. 41 or 1926, 
September 29, 1927. 
Present:—Sir Amberson Marten, Kr., 
Chief Justice, and Mr. Justice Crump. . 
BHOGILAL PURSHOTTAM-—DREFENDANT 
No.l—AÀP?PPELLANT ` 


; ° ,VET8US 
OHIMANLAL AMRITLAL—Puaintire 
; — RESPONDENT. 
Arbitration—Long and unexplained delay in making 
award—Msconduct—Civil Procedure Code (Act V of 
1908), Sch. II, para. 15. 
. Unreasonable and unexplained delay on the part of 
an arbitrator in making an award amounts to mis- 
rey and is sufficient to vitiate the award. [p:7 08, 
col. 2.] - : ! 
Coley v. DaCosta (1) and Pestonjee Nussurwanjee v, 
Manockjee & Co. (2), referred to. 
Per Marten, 
to arbitrations does not necessarily or at all imply 
anything in the nature of fraud, but it includes failure 
to perform the essential duties which are cast on an 
arbitrator as such. [p. 708, col. 1.] . 
Appeal against an order of the Court of 
the Joint First Class Subordinate Judge at 
Ahmedabad, in Suit No. 1373 of 1925. 4 
Mr. R. J. Thakor, for the Appellant. 
Mr. H. V. Divatia, for the Respondents, 
JUDGMENT. me og 
Marten, C, J.—This is an extraordi: 
nary case, and one to which, in the view.I 
take, the learned trial Judge has ‘not given 
the care which itdeserves. The suit is one 
to have an award in an arbitration out of 
Oourt filed and a deeree.passed thereon. 
A startling circumstance in the case is 


~ 


that whereas the agreement for reference - 


(Ex. 28) wason September 11, 1920,'the award 
was not made till after five years viz. 
on October 6, 1925, Nor is-there any 
reasonable exousa for that delay put. for 


C.J.—The-word ‘misconduct’ in reference | 


about certain ornaments and accounts, Ha’ 
does not appear even to have given any ` 
notice to the parties that he was proposin 
to make this award, but .proceeded t 


execute this long document which in itself 


contains provisions which the appellant, 
defendant No. l,objeets to. . ; 

The mere statement of the above facts 
ab once raises the query in the mind -of 
any lawyer as to how.an award could be 
validly enforced after such an uncon- 
scionable and -unexplainéd delay. No case 
of this sort can be found in the books, 


"Nothing approaching it is within my own 


recollection even in India, The attention 
of the- learned Judge seems mainly to hava 
been diverted to other points in the case, 
viz, as to two stupid lies which defendant 
No. 1 told, viz., first, that he never signed 
the reference paper at all, and, secondly, 
that ifhe did, he at once abandoned the 
arbitration. The second: point, of course, 
would not really avail him, for, even if 
he purported to abandon the arbitration, 


.he could not do solegally unless good.cause 


was shown for taking. that course, -  . 
- Having disposed of those two pointsof 
fact, the learned Judge thus deals -with 
Issue No. 3 as to whether the long interval 
between the reference and the making 
of the award vitiates the award. He 
says i— ad 

"In the reference paper no date: wag ` 
fixed’ on or before which the arbitrator 
had to make his award, .The evidence of 
the .arbitrator shows that his award was 


delayed owing to the difference of opinion 


in the matter of partition of defendant No. 
2's house. No authority has been cited tg - 
show that long interval between.the re- 
ference and the making of the “award 
vitiates the award, -My finding, therefore, 
on issue No. 3 isin the negative", - 
As regards the, reason given by tha 


arbitrator, viz, that the parties themselveg 


were disputing shout the partition of & 
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particular house, it is really no excuse 
whatever. Itis-possible that this lay arbi- 
trator entirely misconceived at one time 
the real duties of an arbitrator, and 
thought that he was merely a negotiator 
to. bring the parties together and record 
an- agreement, if any, at which they 
should arrive. That is not legal arbitra- 
tion. His duty was not to negotiate, ‘but 
to decide. And the fact that the parties 
could not agree was no reason whatever 
why he should not perform his duty, viz., 
of deciding Yea or Nay how certain pro- 
perty should be partitioned so as to give 
it partly to A and partly. to B and so on. 
- Then a8 regards the learned Judge's 
observation about the absence of authority, 
I -would hæve rather thought that in -a 
strange case of-this sort authority would 
be required not. to show that the award 
could -not bé made, but to show that ‘it 
could be made, after this lapse of time. 

But itis necessary to-‘consider the matter 
rather more carefully than the learned 
Judge hae done, This being a mofussil 
arbitration -effected out of Oourt and‘ not 
in any suit, the matter comes under the 
Second Schedule to the Civil Procedure 
Oode,: para. 20. ‘Then para. 21 ‘provides 
that where the Courtis satisfied that the 
matter has been referred to-arbitration and 
that ani” award has been made thereon 
nd where no ground such as is mention- 
ed or referred to in para. 14 or para. 15 
åa- proved; the Court shall order the award 
to be filed and shall proceed to pro- 
nounce judgment according to the award. 
Paragraph 14 sets out certain grounds on 
` ‘which the Court may remit the award to 
the arbitrator, Paragraph 15 provides that 
an award is'not to be set aside except on 
‘certain grounds,one of which, viz., (a) is the 
“ corruption or misconduct of the arbitrator 
‘or umpire”. E^ MM 
. .Now, in réference to arbitrations we are 
‘familiar with the use of the word ' mis- 
‘conduct’. It does not necessarily or. at 
all imply anything in the nature of fraud, 
But it certainly may include cases where 
‘the arbitrator has failed to perform the 
‘essential duties- which are cast upon him 
‘a8 an arbitrator, 88 he is occupying a 
quasi-judicial position.’ Under English 


Arbitration Law for instance, it has been .- 


held to. be misconduct for an arbitrator to 

¿Béo one of the parties about the ‘case in 
the absence: of . the -other,and without 
potice to him, eem xg "x 


h. ss 
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Was there then misconduct within the ` 
meaning of para. 15 in the present case? 
It is quite true, as the learned: Judge . 
points out, that no time was fixed lere 
for the making of the award, but I take ` 
it that one of the commonest -terms which’ 
are implied by the Court in dealing with 
contracts of various sorts is to imply that 
in the absence ot an express term on this 
point the parties intended that the contract, 
whatever it may beshould be performed 
within a reasonable time. : 
the very purpose of : the parties in 
entering into the contract or arrange- 
ment may be entirely frustrated. So here’. 
I see no difficulty in holding that the 
intention of the -parties was that the award 
should bs made within a reasonable time. 

On the facts I would hold that it is clear 
that the award was not.. made within a 
reasonable time or’ anything approaching a 
reasonable time. Then doesthat imply in 
any way misconduct on the part of the 
arbitrator? If that delay is not explained ' 
in my judgment it does imply misconduct 
on his part, because it was- his duty to, 
make up his mind and ‘decide this dispute. 
It was his duty-to see prima facie that the 
proceedings were conducted with reasons 
able diligence, and if he so far failedin 
those duties thathe did nothing what- 
ever for some five years, then, in my 
judgment, he failed in material respecta 
in his ordinary: duties as an arbitrator, . 
That being so, in my judgment, he was 
guilty of misconduct within the meaning 
of para. 15, and, accordingly the award 
may he set aside. | 

"Now, the casà ia not entirely without 
authority as the learned Judge. seems ta 
think. ‘My brother Crump drew attention 
to auseful and important case, Coley v. 
DaCosta (1).. There there was an agree- . 
ment to go to arbitration on March 31, 
1886.. Nothing appears to have been done 
by the arbitrators beyond the fact that 
two or: thrée meetings were: held, and 
matters: so. continued till, December 8, 
1886, on, which date one.of the parties 
wrote withdrawing’ frem the arbitration, 
The point was whether he was entitled to 
do that, andthe Court held that he was, 
At page 207* Mr.-Justice Pigot-says :— 

“ The powers conferred by the Code upon. 
arbitrators are very great: dnd wethink © 
that a party has a right, :if -he chooses, to 
~ (1) 17°C. 800; 8 Ind. Dec, (N./&) 872. ~ i 
PaPe Ge SOC 
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insist upon it, that, once an arbitration: 
19 deeided upon, it shall be proceeded with 


With reasonableé'speed. There ia no doubt. 


that in the “presènt case thé delay that 
took place was in itself unreasonable, arid; 
being unexplained and not justified by any 
acts of the appellant, we hold that he 
had good cause under the circumstancés 
for -revoking this agreement. That being 
80, it was no longer. competent to the 
Court to order the agreement fo be filed 
under s. 523, and the proceedings were, 
‘therefore, invalid,” | a 
The Oourt relied there’ on a dictum of 
their Lordships of the Privy - Couneil in 
Pastonjee Nussurwanjee v, Manockjee: (2). 
That was an arbitration between two part- 
 ners. There was some delay in the appoint- 
ment of an umpire, and thatone of the 
parties gave notice calling on the arbitrators 
to make their award within ten days or else 
bo appoint an umpire. It was held that 
on the facts of that case the partner had no 
power to fix an unreasonably short time ag 
ten dáys for the arbitrators to make their 
"Award, On the other hand, tlie question 
of serious delay was ‘gone into, and at page 
131* the judgment of the Board. says :— 
“Tf nothing whatever had occurred, since 


the appointment of the arbitrators in June, | 


. 1864, and all matters between the appel. 
lant and. the respondents lad remained 
in exactly the same -position that they 
were.inatthe date of the ‘submission “to 
arbitration, their Lordships are disposed 
to: think, that this delay of the arbitra. 
tors would have justified the course which 
the appellant adopted. But in- truth the 
facts disclose a very different course of 
proceeding. In July, 1861, the arbitra- 
tora made their award in a very import- 
ant part of the matter in. difference. -They 
dissolved the partnership, and delivered 
up the business to the appellant, whọ 
has, since that time, carried it on alone, 
. and had done so for , & year prior 
to the letter of July 24, 1865." A second 
decision of the Arbitrators relative to the 
Ponany farms was made in May, 1865, and 
acquiesced in by both parties, the appel- 
lantand the respondents, . 
. “A notice to the arbitrators to make 
their award and to appoint an umpire 
in ten days, does not appear to their Lord- 
(2) 12 M. I. A. 112; 1 Ind. Jur. (N s) 69; 2 Snth. P. 
Os . 164; 2 Sar. P.O. J. 390; 10 W., R. 51; 20 E R 
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“year. If again we turn io 


" "of. Bombay, 


rog 


ships.to be sufficient time ‘given to, entitle 
the appellant to stop all further proceed- 


ings, and to cancel all further proceedings." 
_ There it will be observed the Board con» 


,Bidered that an unexplained delay of ap- 


prozimately a year would entitle one party 
to. withdraw from the arbitration. In the 
Calcutta case the delay was less than a 
what is reason» 


‘able in point cf time even in India, wa 


find that in the Indian Arbitration. Act, 


“1899, -which applies to the Presidency-town 
the time fixed for making an 


 award.is three months in the absence of ' 


-an agreement to the contrary and subject 
fo the time for making the. award being 
enlarged (see First Schedule," para. 3). Bo 
we get this much, therefore, as clear on 
the authorities, that an unexplained delay 
of even afraction of the time actually 


. occupied here would entitle ‘the parties 


to withdraw from the arbitration. 

Next as regards the arbitrator himself, 
-itis suggested in Russell on Arbitration, 
Tenth Edition, at page 197, that.an. arbi- 
.tràtor might be sued for breach of contract 

if he refuses to complete the reference and _ 


. make an award within & reasonable time, 


The passage runa:—. ` 
“It having been 
arbitrator can recover 
plied contract by the. parties to remuné- 
rate him. for his services as arbitrator 
it. would seem that he might be sued 
-as for a. breach of contract on his part if . 
“he refused to complete . the- reference and 
make an award in a reasonable time.” ... —— 
. „Ta the present. case it does not appear that. 
the arbitrator was working for, pecuniary 
reward. In fact we are told by the learn- 
ed Pleaders that the contrary is' the case. 
That being so, I take it that an action of 
the kind suggested would. presumably not 
lie against him. In. this connection I may 
refer to another case cited by my. brother 
, Crump, viz, Savlappa v. Devchand (3, a de- : 
‘cision of Sir Lawrence Jenkins and Mr, 
Justice Chandavarkar. There the suit was 
brought against the ‘arbitrator for. damages 
for his-fraud in collusion with one of the 
parties. The ground. mainly alleged for 
establishing the fraud was the delay in 
making theaward. But the Court negatived 
thecharge of fraud, and said (page 135*) :— 
"“ Butit is impossible to support a charge 

of fraud built on so flimsy a: basis : there ig 
(3) 26 B. 139: 3 Bom. L. R. 691. ` l i i 
“Page of 26 B.—[Ed.]] - 


established ‘that an . 
his‘ fees. upon. an im- . 


NE 
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no more reason to presume fraud than to 
presume negligence, andif there was only 
negligence, then admittedly the suit will 
‘not lie." 
“whether the arbitrator was workin g for re- 
‘ward, nor isit exactly clear how long the 
delay in that particular case.was. 


But be that as it may, it does not really 

, affect the precise point which we have to 
decide here. No doubt an important dis- 

tinction between the case of Coley v. Da- 

` ` Costa (1), and the present ease is that in 
the former the award had not been made, 

; whereas in the present case the award has 
‘been made. But we have to remember 
.that here the parties were all laymen, and, 
‘in my judgment, it is not fatal to the ap- 
' pellant that he did not give a formal legal 
-notice withdrawing from the arbitration. 
In my judgment, on the facts here, we 


. Still have it that the arbitrator failed in his . 


;, duty, and that consequently the award 
- ought not to be filed. 
Under those circumstances I need only 


. allude to other points on which the case 


might be put. I am by no means satisfied 
that the case here mightnot be put on this 


‘ground that by their conduct the parties, . 
- viz., the litigants and the arbitrator all real- : 


-ly abandoned the reference. But that was 
‘not the precise way in which the case was 
put in the Court below, and Ido not, there- 
. fore, pursue it. Nor need I gointo the com- 
. plaints as to the details of the award that 
have been urged before us. But oneor two 


‘I may notice in passing. The arbitrator ` 


has purported to direct that the appel- 
.lant should pay the debts and recover 
.the. outstandings, whereas, as has been 
. pointed out by his Pleader, it may be that 
. after this lapse of time all the outstandings 
“have become barred by limitation. Prima 
‘facie, then, it is most unfair that the arbi- 
-trator should thus allow five years to pass 
„as regards ordinary outstandings without 
doing anything. 


Then there are. several other objections 
"which have been urged before us, based on 
paras. 6 and 8 of the award. They are cer- 

tainly curious provisions: But we have not 


“gone into them,nor required the Pleader for ` 


the respondentsto deal with those points, 
"because in our judgment it is unnecessary 
‘so to do, having regard to the main point 
as regards the lapse of time. 

Under these circumstances I would allow 
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It does not, however, appear in that case. 
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the appeal, and discharge the order of the 
learned Judge and dismiss this application. 

As regards. costs, the appellant has de- 
liberately attempted to deceive the Courtby 
asserting matters which were clearly false 
to his own knowledge, viz., that he had not . 
signed the reference, and, secondly, that he 
had abandoned it at once. That being so, 
this is one of those exceptional cases where, 
having regard to his conduct, he should be 
deprived of all his costs. Our order as to 
costs will, therefore, be that each party do 
bear his own costs throughout. 

Crump, d.—EL agree. 


A. N, A. Appeal allowed. 





BOMBAY HIGH COURT. 
First Cryin APPEAL No. 141 or 1926. 
August 25, 1927. 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Crump. 
JAYAPPA LOKAPPA 
NARSINGANAWAR-DEFENDANT— 

APPELLANT n 


versus —. 
SHIVANGOUDA DYAMANGOUDA 


PATIL-—PLAINTIFF— RESPONDENT. 
Registration Act (XVI of 1908), s. 17—Security’ 
bond executed to Cowrt—Registration—Ezemptionm of 
judicial proceedings, scope of—Principal and surety 
—Surety bond—Strict construction—Benefit of doubt 
—Security bond to Court, validity and mode of 
execution of—Civil Procedure Code (Act V of 1908), 


'$. 145. 


A security bond executed to the Court by a surety 
for stay of execution under O. XLI, r.5 ofthe Civil 
Procedure Code is a step in judicial procedure and 
is, therefore, exempt from registration under s. 17 of 
the Registration.Act. [p 715, col. 1.] 

Ma Shwe Mya v. Maung Ho Hnaung (2) and 
Bindesri Naik v. Ganga Saran -Sahw (3), referred 
to. ga 
Nagaruru Sambayya v. Tangatur Subbayya (1), dis- 
sented from. i i 

A surety bond must be construed strictly and a 
surety cannot be held, liable except to the extent to. 
which he is clearly bound. The benefit of the doubt 
must be given to the surety. [p. 715, col. 2.] 

Per Marten, C. J.—The fact that a security bond is 
given to the Court and.not to a named individual 
does not render it void. [p. 716, col. 1; p. 717, col. 2.] 

Appeal from the decision of the First 
Class Subordinate Judge at Dharwar, in 
Darkhast No. 39 of 1925. 

Mr. A. G. Desai, for the Appellant. 


Mr. k. A. Jahagirdar, for the Respond- 


ent. . . 

JUDGMENT. Ar 
`- Crump, J.—The plaintiff instituted 
Suit No, 229 of 1917 in the Court of the 
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Additional First Class Subordinate J udge 
at Dharwar to recover possession of ‘a share 
ofone-third of certain. lands. Defendant 
No. 5 was the brother of plaintiff and sup- 
ported plaintiff's claim. The other defend- 
ants were members of the same family and 


it was alleged that defendant No. 6 had . 


been adopted by defendant No. 4, the 
widow of a deceased member named 
Basvantgouda. The properties in suit 
were watan properties, and plaintiff and 
defendant No. 5 claimed to be the nearest 
heirs under the law applicable to such 
property. The Court found that plaintiff 
and defendant No. 5 were the nearest heirs, 
and that the adoption ‘of defendant No. 6 
was not proved. Oonsequent upon these 


findings a decree was made giving plaint-, 


iffand defendant No. 5 certain shares in 
the suit properties. . A partition was direct- 
ed, and an order was made directing 
an inquiry as to the mesne profits due. 

Against this decree defendants Nos. 2, 4 
and6 appealed tothe High Court making 
plaintiff and defendants Nos. 1 and 5 res- 
pondents. An application was made to 
Stay execution ofthe deeree under O, XLI, 
r.9. On this the Court, on December 14, 
1920, passed an order in the ordinary form, 
"rule and ad interimstay". This implied that 
security was required from the applicants 
"for the due performance of such decree or 
order as may be ultimately binding upon 
them.” Order XLT, r. 5 (3) (c) This 
order was communieated to the District 
Judge of Dharwar by this Court's writ, 
dated December 14, 1920, and in reply the 
District Judge certified that security had 
been furnished. The writ refers to the 
petition of “Basangouda bin Mallangouda 
in Appeal No. 335 of 1920," and directs 
“that execution be stayed on duesecurity 
being furnished to the First Olass Subordi- 
nate Judge. Basangouda bin Mallangouda 
is defendant No. 6. The return is endorsed 


on the writ under date January 25, 1921, 


, and certifies that "the: appallant petitioner 
having furnished the requisite security the 
further proceedings have ‘beeen stayed." 
The surety was one Jayappa, now the 
appellant before us, and the bond executed 
by him was in the form laid down in Ap- 
pendix G. No. 2, of the Code. of Civil 
Procedure. Under it he makes himself 
liable to the extent of Rs. 4,000 On 
March 10, 1921, the Court made the follow- 
ing order “Rule absolute, costs costs in. 
the appeal”. 
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The bond is-in the following terms:. ... 
Ia the Oourt of the First Class Subordi- 
nate Judge at Dharwar. 


Suit No; 229 of 1917 ^ 
Shivangouda bin Dyamangouda Patil... Plaintiff 
versus 
- 1. Marewa wife of Mahalinga Gaudas; 
` 2, Somawa wife of Vibhadra Gauda . 
' Patil; 3, Basangouda Mallangouda 
Patil} 4, Basawa Gaodti wife of 
Mallangouda and others. ... ^ Defendants, 


To. | | 

The First Class Subordinate Judge'g 
Court at Dharwar. 

In this Jayappag Lokappa Narasingnavar 
residing at Lokur Taluka Dharwar states, 
by, this security bond passed: for staying 
the execution of the decree, as follows: — | 

In Suit No. 229 of 1917 plaintiff Shivan- 
gauda Dyamangouda Patil residing ‘at 
Lokur has filed a suit in this Court, 
against Marewa, Samawa, Basangouda and 
-Basawa and others. Thesuit was decided 
‘in plaintiff's favour on,March 27, 1920, and 
a decree was passed therein. And defend- 
ants No. 2 Somawa and No.6 Basangouda 
and Basawa Gadti filed an appeal in the 
High Oourt against the said decree. < 

The plaintiff who has got the decree in 


his favour filed ‘an application for execute : 


ing the said decree. : Defendant has applied 
for getting the execution stayed and he 
(awanige) has been ordered to furnish 
security. I, therefore, voluntarily become 
asurety to the extent of Rs. 4,000, by 
mortgaging the property mentioned in the 
schedula . ber 
agree that in case the decree of the.original 
Court is confirmed in appeal or reversed 
the said defendant (prativadeyu) will abide 
by the order and decree of the Appellate 
Oourt properly. Aud if he will have to 


annexed herewith. I hereby. 


t 


pay anything in accordance with thathe .. 


will pay the same and in case he fails to 
do so the amount that will have to be paid, 
accordingly should be recovered from the 
estate mortgaged by this writing. And if 
the said property does not cover the amount 
that will have to be paid I and my legal 
representatives will be personally liable, 
For this I have passed this security bond. .. 
Dated this day January 5,1921". - 
The High Court in appeal confirmed the 
decree of the lower Court with a variation 
which is immaterial for the purposes of the. 
appéal now before us. An inquiry was. 
then held asto the amount of mesne profits 
and these were assessed at Rs. 9,250, and 
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were held to. be recoverable from defendant 

- No; 2, -Defendant No. 2 failed to pay the 
amount and the. learned Judge directed 
-that execution for Rs, 4,000 should proceed 


. - against’ the surety Jayappa.- Jayappa 


appeals against this order. 

The appeal; raises the following ques- 
tions.. ^. | | mn f 
(1) Is the surety. bond invalid for want 
. of registration? ~- S. < 

(2) Is the appellant liable.for the decree 
except in so far as itis against defendant 
No. 60?  - Ee te re 

(3) How.and to what extent can. it be 
-enforced in these proceedings? - 

It is urged that the document requires 
"registration and that, therefore, it cannot 
affect the property or even be looked at 
as. evidence of transaction. ‘This point, 
therefore, stands in limine. 

.. Reliance is placed on Nagaruru Sambayya 

v. Tangatur Subbayya (1).: A number ‘of 
' other authorities have been cited bearing 
-moreor less. upon the point, but the first 
question ‘is- whether- certain decisions of 
their. Lordships of the Privy Council, to 
which I drew -attention in- -the -course of 
the argument, are, not’ decisive. upon the 
mattér. I shall; therefore, proceed . to 
‘discuss these first. I may, however, say 
here.that there is nò decision ofthis Court 
uponthe- point ‘and that according to the 
prevailing practice, so far as I am aware 
of it; such. bonds are.not registered. This 
document “purports or operates: to create 
or declare in the future acontingent right 
of the valueof more than Rs. 100. in -im- 
moveable property". It is, therefore, with- 
in the ‘scope of 5.17, sub-s. (1), of the 
Indian Registration Act, 1908. Itmay be 
noted that for the present purpose there is 
no difference between the ternis of this 
Act and those of the previous Act of 1877. 
Therefore, ordinarily the document under 
either Actis compulsorily registrable. In 
both Acts there isa special exemption in 
favour of “any decree or order of a Court 
orany award": The result of holding that 
such a document executed. as between a 
' surety and the Court is not exempted from 
registration either on -genéral principles 
or as falling within the special words cited 
would besomewhat embarrassing. What the 
precise result might be in view ofs. 49 is 

a question difficult to resolve, but the 
words ots. 17 are very wide and if they: 

apply to proceedings in Courts would cover 

.(1):31.M.:330; SM. L. T; 317. P 


` 
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a variety of documents and necessity might 
arise for recourse to the registration officé 
-at several stages ofa prolonged litigation. 
It is difficult to believe that the Legislature 
-intended any such result. It-seems reason- 
able to suppose that judicial proceedings 
in general are not within the scope ofthe 
Act. : Order XXL r. 34, of the Code of Civil 
Procedure, provides for the registration.’ 
of documents executed by: the Court, 
bút no direction: is to be found as to the 
registration of documents in “the form 
prescribed by Appendix- G, No. 2, as appro- 
-priate for'the purpose of O. XLI, r. 9, or 
indeed in any other case. Thé argument 
ab. inconvenienii:is certainly very- strong 
here. It would be most inconvenient in 
practice ifthe Judge were bound to register 
a variety - of documents such as this. 
-Some of the dimculties will be gathered 
from the decision in- Ma Shwe Mya v. Maung ' 
Ho Hnaung (2) a decision to which [shall . 
refer later. x: 2 

Noristhis view without support inthe . 
decisions of their Lordships of the - Privy 
Council. Bindesri Naik v. Ganga Saran 
Sahu (3) is a case decided with: reference to 
the provisions of the Indian Registration 
Act of 1877 which, as has been said, differ 
in no way. for the present purpose‘ from 
‘those of the Aet. of 1908: The question 
there. was whether. compound: interest 
should be allowed on certain mortgages and 
reliance was placed on-a number of peti- . 
tions for time made -by the mortgagors 
which contained admission that compound 
interest was due, It was argued for the 
appellants (the mortgagors) that under s. 17 
ofthe Act of 1877 no effect could be given 
to those petitions as they were not register- 
ed. The matter was fully argued - and, 
though: the decision was based on other 
grounds, Lord Watson in delivering - the 
judgment of the Board remarked as follows 
(page 15*):— — . GM Mu 

"Although, in. the view which “their 
Lordships take, the question whether those 
proceedings can be founded on, without 
their having been registered in terms of 
the Act of 1877, does not necessarily arise 
in this appeal, they think itright to add : 
that, having heard Counsel fully upon 

(2) 70 Ind. Cas. 937; 491. A. 395; 31M: L. T. 304:. 
A. I. R. 1922 P. C. 359; 17 L. W. 213; 37 O. L. J. 343: 
91.0. W. N. 533; 44 M. L. J. 732; 50 C. 166; 2 Bur. L.. 
J. 264 (P. C.). 2 

(3) 23 I. A.9; 20 A. 171; 2 C. W. N. 129; 7 Sar. P: C. J 
273; 9 Ind. Dec. (N. s.) 471«P. O.). " 


—*Pageof251.A.—[Ed.] ` 
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the point, they are. satisfied that the. pro- 
visions of s. 17. of the Act do not -apply 


to proper judicial proceedings, whether cona - 


sisting of pleadings filed by the: parties, 
or of orders made.by.the Court™ .. . - 
‘This dictum is general in its terms and 
not expressed to be. based on any specific 
provision of the Act. . It might indeed be 
difficult to bring such petitions -within 
the words “decree or order of the Oourt 
or-any award". | MORE. 
In Pranal Anni v. Lakshmi Anni (4) 
there had been 2 previous suit between the 
parties in 1885. That suit was brought to an 
amicable conclusion, and on January 16, 
1886, two documents were executed. One was. 
termed a. 'razinamah", the other . ‘‘agree- 
ment of union ". Neither was registered 
under the Act of1877. The "razinamah" 
alone was produced in the suit.. Both 
were relied upon in the second suit which 
came before the Privy Council in appeal. 
Lord Watson: again. delivered the judg- 
ment of the Board. As to the. razinamah 
the following passage may be-cited:fro 
pages 102-4* of the report:— . . 
“The second document executed by the 
same parties, the razinamah, was not 
registered in. terms of Act III of 1877;- but 
it. was produced in the suit of 1885;. its 
terms were considered in .a judgment 
delivered by .the Subordinate Judge of 
Kumbakonam on. March 31, 1886, and 
they were made.the foundation of an order 
passed by the learned Judge, the parties to. 
the document having concurred in moving 
` ‘that a decree may be . passed in accordance 
with the razinamah which they have 
presented under s. 375 of the Civil Proce- 
dure Act, after settling *. — 
“The razinamah ‘had incorporated with 
it-four schedules of lands, marked respec- 
tively A, B, O and D; schedule D containing 
a description of the lands which had been 
‘expressly excluded-from the suit of 1885, 
and of no. others. In the body of the 
document, the parties, first, set forth in 
detail the lands as to which they were.in 
controversy, in the suit of 1885,. and 
concluded by stating that they had agreed 
each to takeacertain share of these lands 
and their produce,‘in full satisfaction of . 
all claims within -the 15th of Panguni 
(27th March, 1886) next; and that both 
the parties shall bear their . respective 
(4) 26I. A. 101; 1 Bom. L. R. - 394;.22 M. 508; 3 C. 


W. N. 485; 9 M. L. J. 147; 7 Sar. P. O. J, 516; 8 Ind: Dec. 
{N. s.) 365 (P OC). |. |. md an Rc E 
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costs of, this suit': In.the.sécond place, the 
document set .forth as. follows :.*Remarks :- 
Not:. only’: have . we,. om. this date, entered 
into a union. agreement..in regard to the 
land, ete., -referred to in the. plaint in 
this. suit, and described | in schedule 
D .hereof,.and divided thereunder. the 
said. lands. into. two equal ‘shares pet. 


; ween -us, but a deed.of release: ‘has also 


been. taken from the. 7th ‘defendant's 
(present .appellant's).. guardian in’ re. 


linquishment of the: right possessed by 


‘the 7th defendant (present appellant) t 
the said half-share of lands’, : PE | nt), O 


`. “Ih. the. judgment- delivered by him-on : 


March 31,1886, the Subordinate- Judge, 
having the razinamah before him; treated 
the first part of it as the only portion ofthe 
contents of the document-with which he was 
desired by the. parties to deal; In giving 
effect to its terms, the learned J udge 
observed: ‘The 7th defendant (present 
appellant) is her only daughter (i-e. ‘of 
 Ramaswamy&. grand-daughter) and < she 
and the plaintiff have put.in -a razinainah 
in. respect to items: Nos. 1; 3; 5.and 7. 
“and a decree in-its terms.has been-passed ” 
It is admitted that items Nos. I, 3, 5"and 7 


"Specified by..the learned Judge, "were the 


lands claimed from. the.. present-appellant 
jin the suit. of .1885.: The learnéd Judge 
plainly did not understand -that--he:wag | 
‘asked by: the ‘parties either tó:- consider 
Or to give effect to the terms. of the 
compromise. -which the .parties ‘tiarrated 
‘by way. of remark, that they. had.made 
with respect to the lands.. contained in 
schedule D of the razinamah, which are 
the subject of this appeal; Accordingly 
the order passed by him did. not-inélude 
and had no reference to the lands"... ^ ` 
The distinction between thetwo docu- 
ments is -brought out in ‘the following 
passage (page 105-6*):—. |, RAUS 
"It is sufficiently obvious that,, in 
maintaining. that defence, the appellant 
can: derive no:aid from. the terms of: the 
agreement of union. The document haa 
not been registered -under the provigiong 
of Aet III of 1877; and, therefore, ' itg 
stipulations are ineffectual-in law to create 
in favour of the appellant, any, right. 
title, or interest to or' in the lands in 
dispute, i - 
“The razinamah was nòt registered in 
accordance with the Act of 1877: büt the 
objection founded upon its non-registration 


does not, in their Lordships’ opinion: apply 
A.—-[Ed.] ' i | 


. 
* 
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t^.its stipulations and provisions, in so 
far as these were incorporated with, and 
given effect .to by, the order made upon 
it by the Subordinate Judge in the suit 
of 1885. The razinamah, in so far as it 
was submitted to and was acted upon 


judicially by the learned Judge, was in 


itself a step of judicial procedure not 
requiring registration; and any order pro- 
nounced in terms of it constituted Tes 
judicata, binding upon both the parties 
to this appeal, who gave their consent 
to it. 

“Tf the parties, after agreeing to settle 


. the. suit of 1885 on the footing that they: 


were each to take a half-share of the lands 
involved in that suit, and also a half-share 
of the lands now in dispute, had informed 
the learned Judge. that these were the 
terms ofthe compromise, and had invited 
him, by reason of such compromise, to 
dispose of the conclusions of the suit of 
- 1885, their Lordships see no reason to doubt 
that the order of the learned Judge, if it 
had referred to or narrated these terms 
of cOmpromise, would have been judicial 
evidence, available to the appellant, that 
the respondents had agreed to transfer to her 
the moiety of land now in dispute. But their 
Lordships are unable to find that any such, 
course was taken, either in the razinamah 
orin the judicial order which gave effect 
toit. The razinamah merely referred, by 
way of remark, to the lands now in dispute; 
and the Judge was only asked to give 
effect to a° compromise which related to 
the lands then in dispute before him. 
This order, accordingly, merely concerns 
the latter, and has no reference whatever 
to the lands described in scheduleD of 
the razinamah. So far as regarded these 
lands, the compromise was notsubmitted 
to the learned Judge, but was deliberately 
left by the parties to stand upon their 
unregistered agreement of union." . 

The distinction drawn is that the “act 
of union" was not submitted to the Court 
and was not made the foundation of any 
order: the "razinamah"; was so submitted 
and an order was founded on it. It was thus 
“in itself a step of judicial procedure not 
requiring registration." 

In this ease too no reference is to be 
fouud to any special exemption created by 
the Act itself. As in Bindesri Naik’s case 
(3) the judgment rests on a broad general 
principle that the proceedings of Court do 


not. require registration. It is permissible 


Jo € 
re 
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to doubt whether the head-note in Pranal 
Annv’s ease (4) is not too narrowly expres- 
sed. 


It is surely no straining of language to 


hold that the security bond in the present 


case is "in itself a step in a judicial pro- 
cedure’. Plainly the order making the’ 


Rule absolute was founded upon it, and in 
my judgment it matters not thatit was 


submitted to the Court of the First Class. 


Subordinate Judge and not to the High 
Court, The Subordinate Judge certified 
that the required security had been fur- 
nished and the Judges of. this Court were 


seized of that fact when they made. their. 


order. 

But even if it be.supposed thatin the 
two cases cited their Lordships of the 
Privy Oouneil based their judgment on 


the expressed exemption in the Act, though’ 


they do not allude toit, the resultis the 
same. If those proceedings fall within the 
exemption why not the proceedings in the 
case before us? I am unable to see any 
real difference. All are steps in the proce- 
dure of the Court, l 

The question is further dealt with by 
their Lordships of:the Privy Council in 
Hemanta Kumari Debi v. Midnapore Zemin- 
dari Co. Ltd., (5). In that case a petition 
of compromise had been made in a previ- 
ous suit between the parties. The petition 


was not. registered. The whole was em- 
bodied in a decree, but as to one clause of. 


the petition the decree was not operative 
as that clause was : outside the scope of 
the suit, The question raised was whether 
that clausecould be put in evidence, 
was held that the special exemption in s, 
17, Sub-s. 2 (vi), applied inasmuch as there 
was & decree or order of the Court em- 
bodying the disputed clause. "Their Lord- 


It, 


~, 


ships refer to Pranal Anniv. Lakshmi — 


Anni (4) and cite a passage from Lord: 


Watson's judgment which has been set out 
above. They then say (page 248*) :— 

'" Section 375 and its effect were clearly 
under the consideration of the Board, and 
the judgment thus expressed showed that, 
merely regarding the question as a question 


of evidence and not as to the effect of the. 


decree on lands outside thesubject of the 
suit, such a document as that in the present 
case waen incorporated in a decree was 

(5) 53 Ind. Cas. 534; 46 I. A. 240;.22 Bom. L. R. 488; 
37 M. L.J.525; 17 A. L. J. 1117; 24 O. W. N.. 177; 


(1920) M. W. N..66; 27M. L. T. 42; 11 L. W. 301; 47 
0. 485 (P. O.). ! 6 


— ma 
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clearly admissible as judicial evidence. 
Though this judgment does not in terms 
refer tos, 17, sub-s, 2 (vi) of the Registra- 
tion Act, it gives full effect to the opinion 
that their Lordships have formed as to its 


interpretation. The decree in the presert, 


case is a decree which makes no difference 
whatever in its language between one part 
and another part of the compromise; it 


incorporates the whole; and it is, in other. 


words, a decree which, though affecting the 
Jands in the suit asa decree, incorporates 
-the whole of the agreement which led to the 
suit being compromised. For this reason 
their Lordships think that the registration of 
the agreement was unnecessary and that the 
decree is sufficient evidence of its terms." 

Now it is true that here the surety bond 
is not embodied in the Court’s order, but 
nonetheless the Court's order is based on 
the surety bond, and were the order writing 
out in extenso it would of necessity refer 
to the bond which had been made an 
exhibit in the- case, Thus in my judgment 
the matter is within the scope of the 
judgments of Lord Watson, if not directly 
covered by the case last cited. 

Reliance was placed for the appellant on 
Ma Shwe Mya v. Maung Ho Hnaung (2), but 
the point of registration was not -decided 
there. The bond was registered. The ques- 
tion was whether it had been validly 
registered. It was assumed that registration 

.was compulsory. The case was heard ex 

parte and the only point decided was as to 
‘the proper method of presentation. : At page 
397* their Lordshipssay. “The respondent 
was not represented on the appeal and their 
Lordships have accordingly not heard an 
argument in support of the validity of the 
bond". It would be wrong to rely on this 
decision as being in any sense an authority 
on the point before us. 

In my opinion it is a fair conclusion upon 
these authorities that, on the facts of this 
case, the surety bond executed by the 
appellant does not require registration. I 
am, therefore, unable to agree with the 
judgments of the Madras High Court in 
Nagaruru Sambayya v. Tangatur Subbayya 
(1). Itdoesnot appear that the decisions of 
the Privy Council set out above were cited 
or considered in that case. 

I now turn to the second point, Did the 
appellant undertake to be bound by the 
decree which might be passed against the 

appellants other than defendant No. 6? 
“Page of 49 1. A.—[Ed.] . -. ers 
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First Appeal No. 335 of 1920 was filed ty 
defendants Nos. 2, 4, and 6. The application 
forstay of execution describes the appli- 
cants as "Basangouda bin Mallangoüda and 
others", Basangouda is defendant No, 6 
It is carelessly drafted, In the preamble, in 
para, land also in the concluding sentence 
the plural “petitioners” .is used. In 
para. 3 the word “petitioner” appears in 
the singular, The affidavit in support is 
made by defendant No.6 and it sets out 
that execution proceedings were being 


taken against defendant No. 2. The Court's 


order "Rule, and ad interim stay" clearly 
meant, having regard to O. XLI, r. 5, that 
security must be given by the . applicant 


‘and the application must. be read as 


being, on behalf of all the appellants. 
But the Oourt's writ speaks of one peti- 
tioner only, viz, defendant No. 6. It 
was upon that writ that the surety 
bond came to be executed. The precise 
terms of the bond are set out above. A 


‘surety bond must be construed strictly 
_and upon a strict construction it appears 


that the appellant before us agreed to 
become surety for one defendant only. 
The word used is masculine and singular 
and as one only of the three appellants 
was a male,.the description can apply to him 
alone. Thatone defendant is defendant 
No. 6. Thus there is a very real doubt 
as to whether the obligation of the surety 
extends beyond the decree as against 
defendant No. 6. The result is unfortunate 
but, in my opinion, a surety cannot be held 
liable except to the extent to which he is., 
clearly bound. It is impossible. to say 
that the appellant knowingly undertook 
to be liable forthe decree which might 
be passed against the defendant: No. 2, 
That being so the attempt to hold him go : 
liable must fail. 

Marten, C. J.—This first appeal raises 
numerous questions which are far easier, 
to ask than to answer and which have not 


‘been adequately dealt with in the trial 


Court. The main questions are (1) whether 
the security bond, Ex. 11,. of January 5, 
1921, which was expressed to be given by 


the appellant surety Jayappa to the First 


‘Olass Subordinate Judge’s Court at Dhar- 
war in Suit No. 229 of 1917, requires regis- 
tration under the Indian Registration 
Act-and (2) whether this security bond 


can be enforced in the present. Darkhast 
either against the property thereby ex- 


pressed to be .mortgaged,. or against the 
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obligor personally or otherwise, and (3), if. 


“ao, in respect of whose default is the appel- 
lant surety liable. = 

, The present Darkhast is "No. 39 of 1925 
taken out in Suit No.229 of 1917. ‘That 


` wasa suit filed by the plaintiff Shivangouda 


` 


- dical person. 


"in the Court of the First Olass’ Sub- 


= oN 


ordinate Judgé at Dharwar against Mareva 
defendant No. 1, Somawa defendant No. 2, 
Bosangouda defendant No. 6, and Basava, 


defendant No. 4, and others. The suit was 


"decided in the plaintiff's favour on March 


97. 1920, and & decree was passed therein. 
Somawa defendant No.2 and Basangouda, 
defendant No.6, and Basawa, defendant No, 
4 filed an appeal ‘in the High Court against 
the said decree. The plaintiff, who got the 
‘decree in his favour, filed an application 
‘for executing the said decree. Thereupon 
an application was made to the High Court 
in which the petitioners were described 
in the title as ‘“Basangouda and others.” A 
Rule nisi was granted by the High Court 
‘for astay of execution on terms. Sub- 
‘sequently on the security being furnished 
‘that Rule nisi was made absolute. The 
“security in question is this’ bond, Ex. 11 of 
January 5, 1921. It is expressed to be given 
"tothe First Class Subordinate Judge's 
“Court at Dharwar. . ; pm 
"The. first point for considerationis whe- 
ther this bond required registration under 
‘the Indian Registration Act. I have had 


‘the advantage of reading the judgment of 


my brother: Orump on this question, and 
1 respectfully agree with his reasoning and 
conclusion that the Act does not apply 
here by reason of the fact that the bond was 
part of the judicial proceedings and incor- 


‘porated therewith. It follows, therefore, I 


think that s. 59 of the Transfer of Property 
' Act does not necessitate registration; for 


- registered" is defined to mean “registered 


under the law for the time being in force 
regulating the registration’ of documents”. 
Further, 88.5, 58, and 100 contemplate a 


‘transaction between two persons, but here 


the bond was to “the Court” and, as stated 
in: Raj Raghubar Singh v. Jat Indra 
Bahadur Singh (6) the Court is not a juri- 

This brings me to the next point, viz., 
that the security was given to. the Court 
and not to a named individual and is 
therefore void. Now the form is one taken 
from the First Schedule to the Civil Pro- 
- (6) 55 Ind. Cas. 550; 46 I. A. 228; 22 Bom. L. R. 521; 


-97 0. C. 212: 6 O, L. J. 682; 38 M. L. J. 302; 18 A. L. J. 
:963; 49:A. 1587 13 L. W. 82 (P. O.). "Ww ti 
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cedure Code, Appendix G, Form No. 2, but 
that form is headed “To (blank)" and is na 
doubt intended to be given toa named. 
individual. In Raj Raghubar Singh v. Jat. 
Indra Bahadur Singh (6) their Lordships 
of the Privy Council had to consider 4° 
case where the old Code of Civil Procedure 
was in force when -the suit began, but thé ' 
new Code of’ 1908 was in force’ when the 
application againstthe widow and sureties 
for the recovery of -mesne profits was 
started. ` There also-a security bond had 
been given to the Court, but no person was . 
mentioned in the instrument. After stat- 
ing at page 236“ that “there remains 8 
matter which has given their Lordships 
considerable trouble" and after holding that 
8. 145 did not apply because the lower. 
Court had construed the instrument as. 
giving only acharge upon property, and 
after holding that ss, 47 and 144did not 
apply, the judgment proceeded (page 237*):- ` 

“But the questions of their liability upon 
the instrument, whether they were personal- 
ly liable, and whether, in the events which 
happened, it had become applicable, were 
matters which they were entitled to have 
determined against them in a regular and 
authorized manner, The. contention for 
the appellants is that for this purpose there 
should have been a separate suit to enforce 
the charge, and that this must have been 
one according tothe procedure provided by 
B, 90 of the Transfer of Property Aet. 

“In order to see whether this is so their 
Lordships turn to the instrument iteelf, | 
For a proceeding under the Transfer of . 
Property Act there must be a mort- 
gagor and amortgagee. Their Lordships 
have toexamine whether in this case 
there is any mortgagee, any person to . 
whom the security. was given. Now, . 
no person is mentioned in the instrument. 
It recites the decree that the widow has 
been ordered to furnish ‘security, and 
then the declarants furnish security by | 
hypothecating their property. The form’ 
of an instrument such as this, in the 
absence of any special form being pro- 
vided by the Code, and there is no 
suggestion that there was any such form — 
provided under the Code then in force, 
must vary according to the practice of © 
the Court. It appears thatin the High. 
Court at Caleutta,.in instruments of this 
nature, the parties bind themselves to 
some named officer of the Court, and 


*Pages of 46 I. A.—[Ed.] 2 
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that, if the instrument has to be put in 
suit, either the 'officer sues, or he, under 
order of the Court, assigns the security 
to the party who wishes to avail him- 
self ofit; but this instrument does not 
purport to bind the sureties to -amy in- 
dividual officer or to anyone. Nu 

"It is suggested that they are bound tothe 


Court. But the!Court is nota juridical person, . 


It cannot be sued. lt cannot take property, 
and as it eannot take. property it cannot 
assign it. Ib remains, therefore, that here 


is an unquestioned liability, ‘and there  . 
must be some mode of ‘enforcing it,‘ and 


that the only mode of enforcing. it must 
be by the Court making an order in the 
suit upon an application to which the 
sureties are parties, that the property 
charged be sold unless before a day named 
the sureties find the money. This form 
ef procedure. is that to which the 
High Court of Allahabad ‘gave its 
sanction in the case of Janki Kuar v.Sarup 
Rani (1). - es ! "OR 
"Thenew Code of Civil Procedure, that 
of 1908, provides a special form of security 
bond to be given during the pendenoy of 
an appeal (Appendix G, No. 3). The form 
shows that it is intended to be given to 
someone and not to be a mere under- 


taking to the Court. Whether that some-’. 


one should be the other party or.an 


officer of the Court 


but with this form in use it is not 
likely that the difficulty: which sur- 
rounds the present case will . arise in 
future”. 


: Stopping there for a moment, unfor- 
tunately that very difficulty has arisen in 


the present case’ because the bond was. 


given to the- Court, as 1 have already 
stated, and not.to a named individual. 
238) their Lordships proceeded (page 
: “Tt appears to their Lordships that the 
proper way. of dealing with the present 
‘case is to consider that there are three 
steps: 1. The assessment ‘of the mesne 
profits to which the sureties need to be 
parties. 2. The construction of the in- 


strument determining that’ the property 


charged is liable as security in the events 
which have happened. | 3, 
that the property be sold unless the sureties 
pay. — E | p SERES 
ss? 174.99; A. W.N. (1895) 19; '8 Ind: Dec. (s. 8.) 


+ 
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is not made clear; 


The ‘order `. 
application is said to be based on s. 140 


*Page-of 46 L A, 7| Eo. ] 
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“It might have been more regular to 
take the first by itself......and to take the 
second with the third; but unlessit be 
that there is possibly some increase ‘of 
costs, no harm has been done. It is idle 
to talk of the proceedings: asif they had 
been taken beforea Court which had no 


"jurisdiction; and no serious objection was 


raised tothe form of procedure; nor can 
the. appellants point to anything which 
would show that justice has not been done 
to them. ; 
“In the. result, therefore, their Lord: 
ships think that except as to the matter 
of the personal liability of the appel- ` 
lants, the decree appealed. from isright”. 
They ..accordingly directed that the 
decree ofthe Subordinate Judge should 
be varied by substituting the words “the 
property hypothecated by the instrument of 
Becurity of September 16, 1902, is liable" for 
the words “the two sureties areliable".  . 
“ Theeffeet of that. decision was that 
the property hypothecated by the surety 
bond was held liable for the sums in 
question. The -result, therefore, was that 
in effect their Lordships -enforeed the 


-security bond given to the Court, Accords 


ingly, stopping there, it would : seem on 
the authority of that case that the pres 
sent ‘security bond could be enforced by. 
the Court against the property in. appro- 


priate proceedings. Zr l : 

An alternative view is that the words 
in the bond refer not to the- Court but 
tothe Judge forthe time bing occupying 
the position of the First.Class Subordinate 
Judge at Dharwar. That. view . presents 


obvious -difficulties particularly - having 


regard to what their -Lordships say at 


page 238", Having regard to the numerous 
changes which take place unfortunately 
amongst.the personnel ofthe Subordinate 
Judges, I can understand the practical 
convenience of a bond to the Court instead 
to an individual Judge by name. But 
an undertaking to the Court.is one thing, 
and could, I take it, be enforced by any 
Judge of the Court. to,.whom the action 
was assigned for the time being, A mort- 
gage to the Court as pointed out by theif 
‘Lordships is quite another, . TE mx 


The next difficulty is that the present 


ofthe Civil Procedure Qode. That sees 


tion provides that the .decree or ordef 


may be executed against him (the surety) 
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to the extent to “which he has rendered 
himself personally--liable in the ‘manner 
herein provided for the execution of 
decrees. Now in the above case of Raj 
Raghubar Singh v. Jat Indra Bahadur 
Singh (6) their Lordships of the Privy 
Council, as I have already pointed out 
took the view that s. 145 only applied 
if the sureties were personally 
and asthe instrument there only gavea 
charge onthe property, the section had 
no application; nor was it in fact relied 
on. A similar decision has been arrived 
at by. this Court in Gurushantappa 
`` Sangappa v. Gurava Madivallappa (8). 
That was a case where, pending insol- 
vency proceedings, a composition deed 
was arrived at between the creditors and 
the insolvent.. The appellant Gurushant- 
appa became a surety for the insolvent, 
and hypothecated his property as surety, 
and he also became personally liable. 
It was there held in effect that the per- 
sonal liability of the surety could be 
enforced as if it was for a money decree, 
and that then the - property in question 
could be soldin execution of that quasi 
money decree. Butin doing so the parties 
entitled to the benefit of the security 
bond, or the Court in their behalf, would 
only be in the position of unsecured 
creditors. Oonsequently, , supposing the 
surety had assigned his. equity of redemp- 
tion tothe third parties, then the mort- 
gage security could only be enforced in a 
separate suit. Thus Sir Norman Macleod 
says (page 606*):— : l 

“If, therefore, the surety has not disposed 
of the equity of redemption, the position 
is this, that the decree-holder, if he wishes 
to rely upon the mortgage contained in 
thesurety bond, must get a decree upon 
the mortgage before he can realize his 
Security. But heis not obliged to rely 
upon the security given him by the 
hypothecation of the property under the 
bond. He can. rely upon the personal 
liability of the surety and seek to attach 
the property on account of that personal 
liability. Thereby he only releases his 
own interest in the mortgage, and runs 
the risk of other claims , being made 
against the property either by persons 
entitled to later charges on it,or by other 
attaching creditors. However, that is a 

(8) 95 Ind. Cas. 696; 28 Bom. L. R. 603; A. T. R. 1926 
Bom. 279; 50 B. 339. 
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matter: which: the present respondent 
must consider for himself. At present 
we say that theorder made by the Judge . 
for sale of the property in question 
was right, and the « appeal must be dis- 
missed..." 


In the present case it does not appear `` 


that the surety has mortgaged or assigned , 
his equity of redemption. But the decree- 
holder, the plaintiff, does not wish to be : 
putto a separate suit to enforce, the 
charge given by thesecurity bond. His 
Darkast is framedin the alternative, and 
if necessary he contends that the security 
bond ereates a personal liability on the 
part of the surety, and that consequent- 
ly proceedings can be taken against him 
under s. 145 on that basis. The ‘two cases 
above cited are in his favour on that 
point. If, however, contrary to our view, 
the Indian Registration Act had applied, 
then on the construction of his particular 
bond a difficult question might arise as 
to whether the personal covenant was 
severable. Alternatively it was argued 
for the surety. that this was a contin- 
gent liability within the meaning of s. 32 
of. the Indian Contract Act, because it 
was dependent on the property charged. 
proving insufficient, and so, it could not . 


‘be enforced until the contingency happen- 


ed. But, in the view we take, Ineed not 
pursue this point. . 

I arrive then at the conclusion that the 
bond eould be enforced in appropriate 
proceedings against the property itself. 
The next main question then arises whe- 
ther the surety, the so called defendant 
No. 8 was liable for the default of de~ ` 
fendant No.6 only as he contends, or for 
that also of defendants Nos. 3 and 4, ag 
the plaintiff contends. I say ‘so-called 
defendant . No. 8," because the surety was 
not an original party to the suit. He 
has only been a party to the present 
Darkhast proceedings to enforce the bond 
he gave. Now the above question as to 
the liability of defendant No. 8 depends 
primarily on the construction of the bond 
itself taken in conjunction with the pros 
ceedings referred to in the body of: the 
bond itself. My mind ‘has fluctuated on 
the point, and thecase appears to me to 
be on the line. But, undoubtedly, there 
was carelessness in the application to the 
Court for a stay, and in the. subsequent 
orders that were made. I mean as to the 


person or persons for whom security wag 


- 
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to be given. Unfortunately for the plaint- 
18, this Oourt's writ of December 14, 1920, 
mentioned only one petitioner, viz, de- 


fendant No. 6: and the return to the writ 


by the District Judge or J anuary 25, 1921, 
ig to the like effect. Further, the bond 


given is more consistent in its language: 


with one petitioner and he ofthe male 
sex than with three petitioners of differ- 
ent sexes. In the result, I think, the 
benefit of the. doubt must be given to 


the surety. Accordingly lagree with my- 


brother Crump in- holding that the surety 
is not liable forthe default of the female 
defendant No. 2.. 

. In the result, therefore, this appeal will 
be allowed, and the order of the trial Court, 
set aside, and the Darkhast dismissed with 
- costs throughout including the costa of 

this appeal, ` 


AON, A. Appeal allowed. 


Lamm n] 
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BOMBAY HIGH COURT. 
. Olvin APPLIOATION FOR Revision No, 145 
or 1927.  - 
November 14, 1927. 
` Present:—Mr. Justice Madgavkarand Mr. 
Justice Patkar. 
MOTI JAGTA—A?PPLICANT 


I VETSUS E. 
INDURAI BHAURAI DESAI AND -otares 


a _ OPPONENTS. > ` 

Mamlatdars’ Courts Act (II of. 1906), 5.26 (bj— 
‘Has been the subject of previous proceedings,’ meaning 
of—Jurisdiction of mamlatdar in respect of matter 
pending in Civil Court, 

The words ‘has been the subject of previous pro- 
ceedings’ in s. 26 (b) of the Mamlatdars’ Courts Act 
eae pending proceedings in a Civil Court. [p. 720, 
coll] -- 

A mamlatdar has,. therefore, no jurisdiction to 


entertain a suit in respect of any dispossession, 


recovery of possession or disturbance of possession 
which is the subject ofa suit pending between the 
parties in a Civil Court. [p. 720, col. 2.] 


Application for revision. against an 
order of. the Mamlatdar, Godhra, in Pos- 
sessory Suit No. 13 of 1926, confirmed in re- 
vision by the Collector, Panch Mahals. 

Mr. k. W. Desai, for the Applicant. 

Mr. G. N. Thakor (with him Mr, M.H, 
Mehta), for the Opponents. 

JUDGMENT. 

Madgavkar, J.—The question in this 
application is whether the words “has been” 


in s. 26, cl. (b), of the Mamlatdars’ Courts ` 


Act include the word “is " or only refer to 
past proeeedings, The dispute between 
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‘of the opponents, 


revise the order of the Mamlatd 


^1g 


the present parties: was whether the peti- 


tioner was or was not a permanent tenant 
The petitioner brought a 
suitin the Civil Court for a declaratian that 
he was a permanent tenant with conse- 
quential reliefs. The opponents sued, sub- 
sequently and during the pendency of the 
civil suit, in the Mamlatdar’s Court for eject- 
ment. The Mamlatdar held that the peti- 
tioner was not a permanent tenant and 
granted ejectment. The petitioner applies 
in revision, and itis argued on behalf of 
the opponents that. the words “has been" 
cannot include a pending suit but only 
decided suit. | 

This contention is, in our 
able. Ina decided suit, the question as to 
recovery or disturbance of possession or 
dispossession would be res judicata, and no 
express clause such as s. 26 (6) would be 
necessary. It follows that the worda“ has 
been " are used to include present proceed- 
ings, that is to say, proceedings that are 
pending; and, therefore, apply to the pro- 
ceedings between the parties; and, in fact, 
s. 9, 1D. any case, gives the Mamlatdar a clear 
discretion to refuse ejectment. It cannot 
fora moment be supposed that the Legis- 


Opinion, unten- 


lature contemplated that proceeding in the 


final Tribunal to decide the question bet: 
ween the parties should. be allowed to be 
disturbed by proceedings before ‘a Tribunal 
whose powers are much more limited, such 
as the Mamlatdar, which is created to ‘pres 
vent resort to force and not to interfere 
with. the trial and decision by the Civil 
Courte. 

The order of the Mamlatdar was, there- 


‘fore, without jurisdiction; and the applica- 


tion must be allowed, the .Rule made abso- 
lute and the order set aside, without pres 
judice to the remedy, if any, of the oppos 
nents in the civil suit which is now pending, 
Patkar, J.—This is an application to 

| taar ina pose 

Bessory sult brought by the inamdara 
against the defendant on the ground that he 
wasa yearly tenant and that the lease tera 
minated on March 31, 1926, The defendant 
contended that he was a permanent tenant 
and was not liable to be. evicted by the 
plaintiffs ;namdars who are only alienées of 
the Royal share of the revenue.’ The Mam. 
la tdar awarded possession to the plaintiffs, : 
It is contended before us that the Mame 


latdar had no jurisdiction to entertain tha 
buit as the defendant-tenant had filed i 


Civil Suit No, 233 of 1928 on July 9, 1926, ton 
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. a declaration that he wasa permanent tenant 
and for an injünction against the inamdars 
restraining | them from disturbing him in 
his possession. 

“Ünder s. 26, cl. (b), of the 


in respect of any dispossession, recovery of 
possession or disturbance of possession, 
that has been the subject of previous 
proceedings, to which the plaintiff or his 
predecessor-in-interest was a party in a 


Civil Court. HN. 
.. Itis contended by Mr. Thakor on behalf 


of the opponents that cl. (b)of s. 26 does 
not apply to the present case where the, 


proceeding in the Civil Court 1s pending, 
but applies only' to previous proceedings 
which have terminated. I think that the 
words “bas been the subject of previous 
proceedings" would inelude pending pro- 
ceedings in, a Civil Court. If the proceed- 
ings. in a Civil Court have ended in a 
decree, the rights of the parties would be 
determined in the civil proceedings and 
the decision - would be binding on: the 
parties to the litigation. . It would not be 
necessary, in” my, opinion, to make any 
provision in. the. Mamlatdars’ Courts Act 


have ended iwa decrece.. . > - 


. In Ramchandra: v.^ Narsimhacharya (1) 
it was held that the Mamlátdar'e decision 
was. not” conclusive and thé plaintiff was 
entitled . to bring ` a second suit- under 
8; 9 of the’ Specific Relief Act. In 
Nagappa y: Sayad Badrudin (2) it- Was 
held that the Mamlatdar, had . jurisdic- 
tion to try a possebsory suit notwithstand- 
ing the fact that there were previous 
proceedings between. the parties under 
8. 145 of the Criminal Procedure Code. In 
order to.give effect to the view, overruling 
the above two cases, that the remedies 
under the Mamlatdars’ Courts Act on the 


one hand.and.the Specific Relief Act and | 


the Code of Oriminal Procedure on the 
other hand ‘should be alternative and not 
cumulative, s. 24 of Bill No. IV of 1905 
seems to have been drafted.- Section 26 as 
now enacted, enlarges the scope of a, 24 of 
the Bill and substitutes a proceeding in 2 
Qivil Court fora proceéding-under s. 9 of 
the Specific Relief Act as “proposed in 
p, 24 of Bill No. IV. of 1905. It is clear, 
. (1) 24 B. 251; 1 Bom. L. R. 600;. .12 Ind, Dec. (N. 8.) 
703 (F.-B.). | EX $ 
'. (2).26 B. 359; 3 Bom, Lu, R, 919, 

D A wae P t , = 


1 


) Mamlatdars' - 
Courts Act, no suit shall lie under the Act. 


with regard to the civil proceedings which 


-=-~ =-->- >» 


Court, and the defeated: party is generally - 
driven to bring a suit in the. Civil Court. . 
The procedure adopted by the jinamdars 

in this case was very unusual. They; 
brought a suit in the Mamlatdars.Court 

after they were sued -by the tenant. in: 
a Civil Court, Under the “proviso tos. õ.. 
of Act IL of 1906 itis discretionary with 
the Mamlatdar tó‘ refuse to exercise the- 
power under the Act if he is of opinion - 
that the case before bim would be more. 
Suitably dealt with by the Civil Court. 


The decision. in the Mamlatdar's ‘Court ` 


does.not finally decide the rights of the 
parties. Ifa Civil Court decides the rights ` 
ofthe parties, then clearly apart from 8, 
96 of Act IL of 1906 the Mamlatdar s Court 
would have no: jurisdiction to entertain a 
suit under the Mamlatdars’. Courts “Act. 
Under the proviso tos. 5 (1) of the Mamlat- 
dars’ Courts Act, discretion i$ given to the | 
Mamlatdar to refuse to exercise the power 
under the Act if he is of opinion that the 
matter would -be-suitably dealt- with by a 
Civil Court. . "ege id "EM 
: I think that s. 26, cl. (b), bars- the jurisdic-- 
tion of the Mamlatdar-‘when there. is a 
civil suit pending betweón the parties in. 
respect of any dispossession, recovery of. 
possession or disturbance of possession. 
think, therefore, that the ‘contention on 
behalf of the applicant is well-founded and 
thatthe Mamidtdar had no jurisdiction ‘te, 
entertain the present suit, ; © 

«lI would, therefore. make. the Rule 
absolute, reverse the decree ‘of the Mamldt- 


dar ‘and’ dismiss the plaintiffs suit with. 


costa throughout, 
j A, N, A, gh i 


- 
- 


Rule made absolute, : 


en tse 
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CALCUTTA HIGH COURT.. 
Civi, RULE No. 952 or 1927, 
November 29, 1327. 
Present;—Mr. Justice Mukerji. 
BANI KANTA MONDAL AND OTHER8— 
DEFENDANTS— PETITIONERS 

i versus 
HEMANTA KUMAR GHOSE 
AND OTHE&S—PLAINTIFF3— OPPOSITE- PARTIES, 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. $5 (ii) —Suit for damages for use and 
occupation —J urisdiction of Small Cause Court. 

The plaintif had obtained symbolical possession 
of certain land against the defendants. Litigation 
went on between the parties, and taking advantage of 
the said litigation the defendants continued in 
possession and took away the paddy that was standing 
on the land. They further ‘raised fresh crops and 
appropriated the same to their ownuse. The plaintiff 
susd for damages for use and occupation: 
` Held, that the damages claimed by the plaintiff 
were not in respect of any act amounting ‘to -a crimi- 
nal offence within the meaning of Chap. XVII of the 
Penal Code and that the suit was not, therefore, 
barred from the cognizance of Small Cause Courts 
by Art. 35 (it) of the Provincial Small Cause Courts 
Act. [p. 722, col. 1. 

UU Kunjo Behary Singh v. Madhub Chundra Ghose (1), 
relied on. 

. Abinash Chandra Sarkar v. Atul Krishna Bose (2), 
distinguished. 

Rule against the decree of the Court of 
the Sub-Judge, Khulna, having powers of 
a Court of Small Causes, dated the 
22nd April, 1927, in 8. C. C. Suit (Register) 
No, 28 of 1927. 

Mr. S. C. Bose and Babu Saroj Kumar 
Chatterjee, for the Petitioners. 

Mr. Sarat Chandra Roy Choudhuri and 
Babu Santi Kumar Roy Choudhuri, for the 
O pposite Parties. 

` JUDGMENT.—I am of opinion that to 
accede to the contention urged on behalf of 
the petitioners in this Rule would be to hold 
that all suits for recovery of mesne profits 
against trespassers are outside the cogniz- 
ance of Court of Small Cause. Schedule II, 
Art. 31 of the Provincial Small Cause Courts 
Act was construed by this Court prior to the 
introduction of cl. (ii) of Art. 35 in.the 
case of Kunjo Behary Singh v. Madhub 
Chandra Ghose (1) and a Fall Bench of 
this -Court held that such suits were 
cognizable by Courts of Small Causes. To 
find out whether the introduction of cl (ii) 
to Art. 35 inthe said Schedule has effected 
any change in the law it may uot be out of 
place to refer to what was said in that case 
by Trevelyan, J. He observed that suits for 
damages in- the nature of mesne profits were 
cognizable by a Courtof Small Causes even 


(1) 23 Q, 884; 12 Ind, Deo. (nisi) 5974F. -B ), 
40 


. BANI. EANTA MONDAL.U, SEMANTA KUMAR GHOSE. 
. under Act XI of 1885. It would require very 


-& decision of this Court 
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strong reasons to suppose that the introduc- 
tion of el. (ii) was made in Art. 35 with the 
object of unsettling the practice that has 
obtained in this country ever since the 
foundation of Courts of Small Causes, and 
indeed to those who are familiar with the 
history of thisclause itis well-known why 
and to meet what class of cases this clause 
was introduced. 

Turning now to the allegations gantal 
in the plaint upon which the plaintiff's 
cause of action is founded what is stated in 
paras. 6and 7 thereof isthis that the plaints 
fi had obtained as against the defendants 
delivery of possession through the Court on 
the 17th of November, 1924, that thereafter 
litigation went on between the plaintiff and 
tae defendants, and that taking advantage 
of the said litigation the defendants did not 
give up possession and continuing in such 
possession took away the paddy that was 
standing on the land on the said 17th of 
November, 1924,- and that thereafter they 
ilegally grew. paddy on the land in the 
year 1332 and appropriated the same to 
their own use and for that the plaintiff gued 
"for damages for use and occupation.’ 
These allegations standing by themselves 
would hardly make out à ease either under 
8, 379 of the Indian Penal Code or under 
B. 447 thereof. Othereleménts have got to 
be proved in order to establish a case of 
criminal trespass or of theft as against the 
defendants, lt might well. be that the 
defendants acted under ‘a bona  fidé 
claim of right, that although the Court had 
delivered possession of the land to the 
plaintiff they were not willing to part with ` 
their possession in view of such rights as 
they thought they had in the lands, and that 
after acting in that belief they did not give 
up possession but continued to be in 

occupation ofthe lands and to grow crops 
thereon and to ^take such crops as had 
actually bean grown by them and belonged 
to them; Edo not see how it can be said that 
the acts committed by the -defendants 
necessarily amounted to theft or criminal 
trespass.. My attention has been drawn to 
in the case of 
Abinash Chandra Sarkar v, Atul Krishna 
Bose (2) in support of the position which the 
petitioners have taken up, namely, that the 
allegations in the plaint, if established, do 


(2) 48 Ind. Cas, 678; ?8 C. L.J, 120; 20 Cr, 


L, J, 10; 
23.0, W. N. 385. Be 
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constitute a criminal offence, It will be seen. 
however, that there is a broad distinction 
between that case and the present one. The 
difference lies in this that in that case the 
complainant having obtained a decree for 
possession against a certain person had 
‘obtained actual possession of the land in 
respect of which the decree had been passed 
—actual possession in the sensein which the 
expression is understood in criminel law. 
Tam of opinion that the damages that have 
been claimed in the present suit are not 
for any act which would amount toany 
criminal offence within the meaning of 
Chap. XVII of the Indian Penal Code. We 
need not in ihe present case look at the 
exceptions contained in Ohap. IV of the 
Indian Penal Code for the determination 
of this question at all. I accordingly hold 


that the Small Cause Court had jurisdiction . 


to deal with this suit.  .. 

The Rule is, in my opinion, fitto be 
discharged and lorder accordingly. The 
opposite party will be entitled to costs, 

earing fee two gold mohura. 

AN. A. Rule discharged, 


CALCUTTA HIGH COURT. 
- OlvIL Rote No. 823 oF 1927. 
December 2, 1927. 
Present |—Mr. Justice Mukerji. 
KHANTA KAMINI DUTT— 
Pro forma DEFENDANT— 

PETITIONER 

versus 

ASWINI KUMAR DUTT ann orBERS— 

OPPOSITE PARTIES. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. SI— Sut for account’, meaning of— 
Suit for money involving accounting, uhether suit for 
account, i 

A suit for money againsta person who is alleged 
to have wrongfully realised monies dub to the plaint- 
if does not fall within the purview of Art. 31 of 
Sch. II of the Provincial Small Cause Courts Act 
Hiram decree for accounts is asked for. [p. 723, 
col. 1. i 

A suit in which accounting is involyed 
necessarily a suit for an account. [p. 722, col. 9, 

Kunjo Behary Singh v. Madhub Chundra Ghose (1), 
followed. , 

Rule against the decree of the Munsif, 
First Court, Dacca, exercising the powers of 
a Court’ of Emal] Cauter, dated the 
21st March, 1927,in B. C. C, Suit (Register) 
No. 1694 of 1926, 

Babu Mohendra Kumar Ghose, fer the 
Petitioner, 


is not 


RHANTA KAMINI DUTT J. ASWINI RUMAR-DUTT. 


‘appear to have 
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Babus Trailakhya Nath Ghose and Ama- 
rendra Nath Mitra, for the Opposite Parties. 

JUDGMENT.—The only ground on 
which this Rule has been igsued is that 
the Small Cause Court had no jurisdiction 
to try the suit in view of Art. 31 of the 
Second Schedule to the Provincial Small 
Cause Courts Act, - i 

There were two defendants in the suit, 
the defendant No.1 being the principal 
defendant and the defendant No. 2, the pro 
forma defendant. 

The plaintiffs claimed to recover Rs. 170. 
as house rent together with Rs. 10 for 
compensation against the defendant No. 1 
who wes thetenant in the house. The 
claim against the defendant No. 2 was 
worded thusin the plaint: If it appears. 
and is legally proved that the defendant 
No. 1 has in good faith paid to the 
defendant No. 2the rent claimed or the 
rent for any month then a decree may be 
passed against the defendant No. 2 fer 
such amount as may beso found to have 
been paid. ` - 

In the course of the trial the plaintiffs 
reduced their claim to 
2/3rd share of the rent, the defendant No. 
2 being entitled to the remaining 1/3rd. 
The defendant No.2 having admitted to 
have realised the rents and the learned 
Munsif having found that the defendant, 
No. 1 had made the payments in good 
faith, he passed a decree against the defend» 
ànt'/No. 2 for 2/3rds of the amount which 
he had realised. 


It is urged in support of the Rule that 
the suit in so far as itis against the de- . 
fendant No.2 isto recover the profits of 
immoveable property belonging to the 
plaintiff which have been wrongfully re- 
ceived by the defendant. That, no doubt, is 
Bo. But as pointed out by the Full Bench 
decision of this Court in the ceseof Kunjo 
Behary Singh v. Madhub Chundra Ghose (1) 
the only class of suits excluded by Art. 31 
are those in which the plaintiff claims an 
account of the monies which the defend- 
ant has received and to an account of which 
the plaintiff is entitled because the monies 
belonged to him (Per Petheram, O. J., $t 
page 889*). A suit in whieh accounting is 
involved is not necesgearily a suit for tc» 
count. Trevelyan, J., alco et page 8E0* cays 
“But the jurisdiction of the Small Caute 


_ (1) 23 C, 884; 12 Ind. Dec. (x. s.) 587, 
* Pages of 23 Ou [Ed] 
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Gourt:is, in  my.opiüion, only -excluded’ by: 
the, Aet. where such suit is a suit foran. 


account, that ia, a suit which seeks for a. 


decree, not for a definite sum of money 
but ordering. the defendant to account to 
the plaintif for monies received by him. 


/ MUJATPAR AHMAD V. KARIM mE 
- capsized on the way and the goods were lost. Th9. 


"n 


BUK8HA. ~ — 798- 


plaintiff sued for the price of the goods: 


Held, that the suit was governed not by Art. 30 or, 


ror but by Art, 
et, ui . 

Rule against the judgment of the Munsif, 
First Oourt, Sudharam (Noakhali), dated the 


36-0f Bch. I of the Limitation 


The machinery necessary for the putting in 29th April, 1927, in S. O. O. Sait No. 1436 
force of. that decree isof a kind with which Of 1926. | 


Small Cause Courts havé never been sup- 


plied, and it has always been the object of - 


the Legislature to confine Small Cause 
Oourts tosimple suits which are conclud- 
ed by the -first decres. 


against a person whois alleged to have 
wrongfully realised monies due to the 
plaintiff does not come within the Article. 


The plaintiff in a suit of the present nature 
can havea decree for money so long.as he. 
is able to prove what monies were so realis-. 


ed by the defendant. - | 


"The ground ofthe Rule, ia my opinion, . 


fails. In view of the limited character of 
the Rule it is not necessary for me to con- 
Bider whether on auy other ground the 
Rule may be supported, nor indeed haveI 
been asked to do so. ~ . : 
' The. Rule is discharged with costs—one 
gold .mohur. a 


A. NL A, Rule discharged, 


CALCUTTA HIGH COURT. 
Oivic RULE No, 959 or 1927. 
December 5, 1927. 

Present:—Mr, Justice Mukerji. | 
MUJATFAR AHMED-—PLAINTIFP | 
| —PsTiITIONER |. ; 


- versus 
KARIM BUKSHA AND 0OTHERS—DERENDANTS. 


— OPPOSITE PARTIES. | 


Limitation Act (IX of 1908), Seh. I, Arts. 80, 31, 86. 


—Uarrier conveying goods without passenger's permis- 
* ston—Loss of goods—Suit for price—Limitation, _ 

For the presumption of an implied contract to 
earry goods, delivery of the goods to the carrier so. 
as to enable the carrier to acquire lawful possession 
of the. goods forthe purpose of carriage; is an in-- 
dispensable essential. _ 

The plaintiff put certain goods on the defendant's 
ferry boat for conveyance and himself got on toit 
put finding that the boat was being overloaded got. 


own and wanted to take down hie goods. The- 


defendant refused -to allow him to dọ go, The boat 


A suit for an ace . 
count isa suit which seeks for discovery: 
in pursuance {of the decree." It is clear- 
from these observations that unless a decree - 
for accounts is asked for, a suit for money - 


Babu Jitendra KumarSen Gupta, for the 


Petitioners. 
Babu Akhil Chandra -Dutt,.--for the 
Opposite Parties. . 4 
JUDGMENT.—The only question 


which arises in this Rule is whether the 

plaintiffs claim is barred by limitation. 
Lhelearned Munsif has held that the suit 

is barred under Art.30 or 31 of the First 


“Schedule to the Limitation Act having 


been instituted more than one-year after 
thedate when the lossor injury took place 
or, when: the 
deliveréd. © 

Shortly stated the facts 


goods ought to have been 


which have not: 


à 


been controverted are that the plaintiff put : 
thé goods on the defendants’ ferry boat for : 
conveyance and himself got on to it. Other - 


passengers with their goods also did so. 


The plaintiff found that the ‘boat was being . 


overloaded and feeling it unsafe to. travel 


on it,he got down and wanted to take “ 


1 P 


down his goods but the defendants refüsed . 
to allow him to do so.. Notwithstanding ` 


the plaintiff's protest the boat started on its- 
journey with his goods and capsized on the : 
Ihe claim 

` is for recovery of price of the goods. j 


way and the goods were lost, 


. To give rise to those special privileges 


 orlíabilities which attach to transactions. 
“byor with carriers, the relationship as ^ . 
— between a carrier and his customer has to - 
- be firat established. There was admittedly . 


at 


A 


no express contract for carriage: and for - 


the carrier toacquire lawful possession of 
the goods for the purpose of carriage is the 
indispensable essential. It is difficult to 


E the presumption ofan implied contract to ` 
“arise, delivery of the goods so- as to enable 


see upon the facts set forth above that . 


there was any delivery in this case. 


The . 
- Article applicable to the case is, therefore, | 


not Art. 3J or 31 but Art. 36, and the claim - 


was not barred. : 


The other facts having been found in 


plaintiff's favour, the plaintiff is entitled to 


a decree. m 
The Rule is made absolute, 


The decree . 


ofthe learaed Munsif is set aside and the . 


plaintifi's suit is deereed with cosis in the ; 


i 
A 


Yah 
trial Court as well as in this Court. Hearing 


fee in this Rule is fixed at one gold mohur. 
ALN, A, Rule made. absolute. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER 
No. 246 or 1925. 
June 15, 1327. 
Present:—Mr. Justice Page and 
Mr, Justice Graham, 
Kumar BIRENDRA NATH ROY 
BAHADUR—APPELLANT 
l versus : 
TARINI KANTA ROY AND ANOTHER 
z — RESPONDENTS, 
Mortgage—Co-mortgagors— Decree against all —Re- 
demption by one—Decree for contribution charging 
shares of co-mortgagors—Charge, whether can be en- 
forced in execution. : i 
One of several mortgagors who redeems the entire 
mortgaged property by depositing the full amount 
due to the mortgagee under a decree obtained by 
the mortgagee ageinst all the mortgagors, and 
obtains a decree for contribution charging the pro- 
perties of the other mortgagors for the respective 
amounts due from them, is entitled to enforce his 
charge in execution.of his decree by sale of the pro- 
perties charged by the decree, without bringing a 
second suit to enforce bis charge. [p. 725, col. 2.] 
-Aubhoyessury Dabee v. Gouri Sunkur Panday (1) 
and Gobind Chandra Pal v. Kailash Chandra Pal (2), 
distinguished. | 
Appeal against an order of the Subordi- 
nate Judge, Rajshahi, dated the 24th March, 
1925. 


Babus Brojo Lal Chakrabarty and 
x atindra Mohun Chowdhury, for the Appel- 
ants. 

.Babus Krishna Kamal Maitra and 


Rabindra Nath Chowdhury, for the Re- 


spondents, 


" JUDGMENT. 

Page, J.—This is an appeal from an 
order of the learned Subordinate Judge 
of Rajshahi allowing the opposite party's 
objection to certain. properties being 
attached in execution of a decree, and 
ordering the properties to be released from 
attachment, Defendants Nos. 1 and 2 
mortgaged some properties including the 
property in suit to defendant No, 6 on the 
19th of May, 1912. On.the 26th of January, 
1914, the appellant purchased the properties 
Bet out in schedule ka in execution ‘of a 
mohey-decree against defendants Nos. | 
and 2, A mortgege suit was then brought 
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by the mortgagee to enforce his mortgage 
and some other property belonging to the 
mortgagors and subject to the mortgage 
was sold in execution.of the mortgage- 
decree. The appellant as tbe auction- 
purchaser of partof the property mortgaged 
comprised in schedule ka was anxious to 
save the property still unsold from being 
put up to auction in execution of the mort- 
gage-decree, and on the 19th September, 
1916, deposited in Court the full amount 
remaining due under the mortgage-decree, 
Thereupon the properties still unsold which 
had been subject to the mortgage were freed 
from liability to attachment under the 
mortgage-decree. Now, pursuant to the 
rights given to him unders. 95 of the 
Transfer of Property Act the appellant 
brought a suitto obtain contribution from 
the other owners of the mortgaged property 
freed from liability to the mortgagee. That 
suit was numbered 510 of 1919. On the 21st 
January, 1921, the contesting respondent to 
this appeal one Tarini Kanta Roy purchased 
Sarat Sundari Debi defendant No. l's 1/3rd 
share of property No. 2 in schedule ka. On 
the 27th July, 1923, a decree was passed in 
the contribution suit, and in order to obtain 
execution of that decree an application was 
presented by the appellant in respect of 
which the present appeal arises. The 
application was for leave to execute the 
decree. by eelling the properties of the other 
owners to the extent to which under the 
decree they were proportionately liable to 
contribution. One of those properties was 
the J/3rd share of property No. 2 of schedule 
ga which belonged to Sarat Sundari, and 
which had been purchased by Tarini. Tarini 
objected to «xecution being levied in 
respect of the property which he had 
bought from Sarat Sundari, and his 
objection was upheld by the order against 
which the present appeal is preferred, 
Tarini based his objection to execution 
being levied upon the share in the property. 
mortgaged thathe had bought from Sarat 
Sundari upon three grounds, The learned 
Vakil who appeared for the respondents 
urged that in the circumstances disclosed 
in the evidence, the Court ought to bold, 
whatever the legal position might be, that 
the appellant must betaken to have released 
the property in dispute from any liability 
to contribute towards the liquidation of the 
mor!gage-debt and the learned Vakil, while 
acn.itting that the release did not amount 
lo ap estoppel, claimed that it must be 
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held that the appellant had foregone any 
right which he might have'had to obtain 
contribution from Tarini's property. In my 
opinion, there is*no substance in this 
contention as will be seen as soon as the 
relevant facts are stated. It appears that 
the appellant was the holder of an interest 
in a jote under which the property was held 
a share of which was purchased by Tarini, 
and after Tarini’s purchase on the 21st 
January, 1921, Tarini went to his landlord, 
that is the appellant and asked him if he 
would allow mutation of names in his 
sherista. It was agreed that there should be 
mutation of names in the sherista upon 
Tarini paying a selami of Rs. 200 and four 
years’ arrears of rent. It is in those 
circumstances that the learned Vakil 
contended that the Court ought to hold that 
the appellant had agreed to forego any 
right that he might have in respect of any 
other charge upon the property. Itis quite 
obvious that no such inference reasonably 
can be drawn. Tarini purchased the share 
belonging to Sarat Sundari - with full 
knowledge -of all the facts, for he was a 
party to the contribution suit, and whether 
there was a charge or whether there was not 
'& charge as alleged upon this property it 
. was necessary that Tarini should obtain a 
-mutation of names:in the sherista, 
"was no evidence whatever to support: the 
contention that it was made a term of Ta- 
rini assenting to become a tenant and to 
-pay the sums-that ;I: have mentioned: that 
‘any other charge upon the property which 
the appellant might have should be releas- 
„ed. . That contention, therefore, fails. 
The learned Vakil further urged thatthe 
-appellant was in a dilemma. Either the 
‘decree in the contribution suit was a ‘persor~ 
al decree against the parties against whom 
-the decree was made, or it was a -decree 
granting a/charge upon the property for the 
amount for which the property was held 
liable to contribute. If it was merely a 
personal decree against the defendants the 
. property of the objector could not be attach- 


‘ed in execution. Ifit was a decree impos- 


ing a charge upon the’ property and ‘not 
merely for money, then, if could not be en- 
forced by way of sale in the present suit, 
but must ba made the subject of a second 
"suit. The ground upon which this conten- 
tion was based was that under O. XXXIV, 
-rr. 14 and 15it was clear that the Legisla- 
ture intended that before the mortgaged 


property was brought to sale the mortgagor, 
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or mortgagors if there were more than oney. 
should have an opportunity of redeeming 
the property before it passed by way of sale 
out of the hands of its former owner, and 
the learned Vakil in this connection refer- 
red to two cases: Aubhoyessury Dabee v, 
Gouri ! Sunkur Panday (1) and Gobind 


` Chandra Pal v. Kailash Chandra Pal (2), 


The learned Vakil for the appellant has 
contended that there is a difference be- 
tween a suit upon a mortgage which had 
developed in. the present proceedings and 
a suit upon a charge not amounting to a 
mortgage, which was the casein each of the 
two authorities to which the learned Vakil 
referred, Where asuitis brought against 
several co obligors upon a bond for the pur- 
pose of obtaining a declaration that there 
was a charge upon the property secured by 
the bond no doubt an opportunity should 
be given to the co-obligors to redeem the 
debt secured by the bond, and so to release 
the property. Butin the present case the 
ratio upon which it has been held in the 
decisions referred to above that it is in- 
cumbent to bring a separate suit is absent, 
for in the present case a mortgage suit was 
brought, and in that mortgage suit the co- 
mortgagors were each of them in a position 
in which if they elected to do so, they could 
redeem the mortgaged property by paying 
the mortgage-debt. The predecessor of 
Tarini, to theextent to which she was a 
mortgagor of the interest purchased by 
Tarini although she had the opportunity to 
do so, elected not to redeem the property, 
This opportunity having been given to the 
mortgagors and the appellant alone having 
availed himself of ths chance of redemp- 
tion open fto all the co-mortgagors now 
brings a suit for contribution, and, assum- 
ing that the decree was not a mere personal 
decree for money against the defendants, 
but also declared a proportionate eharge 
which attached to;the several properties, in 
my opinion, the two cases upon which the 
learned Vakil for the respondents relied 
sre inapplicable. ‘Ihe third contention 
raised on behalf of the respondents, there- 
fore, becomes material, namely, was thig 
decree a mere money-decree, or was it also 
a decree under which the several properties 
were proportionately charged with the 
amounts due forcoutribution ? The plaint 
in the suit has not been printed in the 
paper book, but reference has been made to 
(1) 22 O. 859; 11 Ind. Dec. (xN. s.) 568, 
(2) 40 Ind. Cas. 230; 25 O. L. J. 354, 
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dt, and it does not appear from the plaint 
(so far as we are in a position to understand 
it), that any specificclaim was made that 4 
charge should be laid upon the properties 
liable to contribution.. But in, order to en- 

- able us to understand the decree we have 
"beenreferred to the judgment in the suit 
which is in the printed paper-boox, and, in 
my opinion, it is clear beyond.doubt or con- 
troversy that the decree in the contribution 
suit did impose not merely a personal obli- 
gation upon the defendauts against whom 
the decree was passed, but also a propor- 


tionate charge upon the properties liable to . 


contribution. It is enough. to say that in 
more passages than one the learned Subor- 
. dinate Judge emphasises the importance of 
bearing in mind that "the liability attaches 
to the property and not to the person, and, 
as the mortgage charge is indivisible and 
attaches to the property, every person who 
holds the property. must contribute.” In 
‘dealing with issue No. 12, which relates to 
the relief to which the plaintiff is entitled, 
the learned Subordinate Judge specifically 
aetates that there is to be a charge upon the 
‘properties, and he takes the opportunity of 
specifically laying down the .contribution 
-chargeable to each of the several properties 
liable to contribute. The decree recites 
what the plaintiff's claim is, and after stat- 
“ingin detail the several sums which the 
plaintiff claims as payable by the owners 
of the several properties ‘respectively pro- 
‘eeeds to state that the plaintiff reserved a 
-Jien for the said sums on the respective pro- 
perties set.out in the schedule and held by 
the defendants. Coming to the operative 


part of the decree “it is ordered and decreed 


that this suit be decreed with costs," and 
- although no special reference is made to 
‘the word ‘charge, it is, to my mind, 
abundantly clear that the learned Judge 
by this decree declared and imposed a 
- proportionate charge upon the property 
‘Hable to contribution to be paid by each 
of the properties respectively. It follows, 
‘therefore, in my judgment, that the appli- 
cation for execution was well-founded, and 
` that the objection of Tarini was miscon- 
ceived. The order will be that the order 
-of the learned Subordinate Judge be dis- 
“ charged, that the objection of the respond- 
‘ent Tarini be dismissed, and thatthe ap- 


‘plication of the plaintiff-appellant for leave 


“to issue execution be granted. ‘The appeal, 
therefore, in this sense will be allowed with 
gosts in both the-Oourts—the hearing-fee 


NATMUDDIN BISWAS V. MAN) RUDDIN LABBKAB, 
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in this Court being assessed ab three gold 
mohurs. i 
The application 
costs. 3 
Graham, dJ.—lagree. - 4 
ALN. A. Appeal allowed : 
Application dismissed. 


is dismissed without 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREH No. 561 
oF 1925. 
‘May 10, 1927. 
Present :—Mr. Justice Cuming and 
. Mr. Justice Mallik. 
NAIMUDDIN BISWAS AND OTHERS 


—DBFExNDANTg — APPELLANTS 
"versus " 


MANIRUDDIN LASHKAR AND OTHERS— 
—PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, v. 8, 
O. XLI. r. L—Suit by tenant for correction of Record 
of Rights—Appeal by landlords—Abatement of suit as 
against one  appellant—A vpeal, competency of— 
Reversal of decree by Appellate Court in favour of 
dead person, legality of. E 
- Order XLI, r. 4 of the Civil Procedure Code cannot 
be applied to the case of an appellant whose appeal 
has abated by his death. [p. 727. col. 2.1 Us 

Protap Chandra Chatterjee v. Durga Charan Ghose 
(6). followed. 

Chintaman v. Gangabai - (4) and Somasundaram. 
Chettiar v. Vaithilinga Mudaliar (5), : dissented 


om. 
An order of abatement operates as a judgment to 
m "Pa extent asa judgment on the merits. [p. 728, 
col. 2. j 

Bhikaji Ramchandra v. Purshotam (9), .Subboyya v. 
Samindayyar (3) and Rahim-un-nissa Begam v. 
Srinivasa Ayyangar (9), referred to. 
Per Mallik, J.—Vor the determination of the ques- 


‘tion whether an appeal is competent after partial 


‘abatement, the true test is whether the appeal can 
be heard in the absence of the appellant who is 
dead and the question whether the appeal can be 
heard in his absence will depend upon the nature 
of the suit and the decree made. [ibid.] 

The tenants of a holding brought a suit for 
correction of an entry in the Record of Rights relat- 
ing to the amount of rent and obtained a decree in 
their favour. The landlords appealed but one of them 
died during the pendency of the appeal and the 


‘appeal abated as against him as his legal representa- 


tives were not brought on record : 

Held, that it was not open to the Court to apply 
the provisions of O. XLI. r. 4, Oivil Procedure Code 
and that the appeal could not be heard. [ibid.] 

Appeal against the decree of the Special 


Judge, Jessore, dated the Ist December, 
4924, reversing that of the Assistant Bett]e- 
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September, 1923. 
Babu Nakuleswar Mukherjee,for the Ap- 


-pellants. e | 
Babu Prafulla Kamal Das, for the Re- 
spondenta. 
JUDGMENT. 


. Cuming’, J.—The facts of the case out 
of which this appeal arises are these :— ^ 
In Khatian No. 128 the rent of the 
holding was entered as Rs.10. The plaint- 
ifs, who are the tenants ofthe holding, 
brought a suit under s. 108, Bengal 
Tenancy Act, on the allegation that the rent 
was really Rs. 7 and praying that the 
record might be corrected accordingly. 
The Assistant Settlement Officer held 
that the rent was Rs. 10 as entered in 
the Record of Rights and dismissed the 
plaintiffs’ suit. | s 
The plaintiffs appealed to the Special 
Judge. The SpecialJudge was of opinion 
that the rent was Rs. 7 and decreed the ap- 


eal, 

The landlord-defendants who are 4 in 
number appealed to this Court. 

Before the hearing of the appeal one 
of the appellants, defendant No, 4, died. 
His heirs have not been brought on the 
record and consequently the appeal, so 
far as he is concerned, has abated. 

The respondent now contends that as 
the appeal has abated with regard to one 
of the appellants, the whole-appeal must 
fail, because the right to appeal does not 
survive to the other three appellants alone. 
If they are allowed to appeal and are 
successful, the result will be that so far 
as some of the landlords aré concerned, 
the. rate of rent will be Rs. 7 and as 
regards otters Rs. 10. The contention, no 
doubt, is corract. See Kali Dayal Bhatta- 
charjee v. Nagendra Nath Pakrashi (1). 
“The appellants, however, argue that the 
‘three appellants who are still on the 
record can appeal and as regards the ap- 
pellant in whose case the appeal has abated 
the Oourt can apply the principle of 
O. XLI, r. 4. : 

His Oounsel contends that the three ap- 
'pellants on the record have appealed from 
the whole decree on grounds. which are 
common also to the 4th appellant and that, 
therefore, the Court can reverse, or vary 
^P oin in his favouralso. (Order XLI, 
r4). . 


y 94 Ind. Cas. 822; 240, W, N, 44; 30 Od. 


NAIMUDDIN BISWAS D, MANIRUDDIN LASHEAR, 
mentOfficer, Kotechandpur, dated the 15th - 


trary: 
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The first difficulty I have in. accepting 
this contention is that 1 -sannot imagin d 
that the Court can vary or-réverse a decre" 
in favour ofa person, who, is dead and n 
longer has any existence... So. far as, th? 
4th defendant is concerned, he is no longe? 
a defendant, for he is dead. Possibly he 
has some heirs but they are not on the 
record and so- are obviously not par- 
ties. Order XLI, r. 4 can haveno appli- 
cation therefore, A dead. person. is no 


longer a party to a suit in any capacity, 


No doubt, the death of an appellant does 
not cause the appeal to abate if the right 
to appeal survives, but this does not mean 
that any decree can-be passed in’ favour 
of the dead person. It merely provides 
-that his heir or representative may carry 
on the litigation if they so desire--and 
have themselves duly been made party. 
There isa further consideration which I 


think also makes. it clear that O. XLI, . | 


1. 4 can have no application. The appeal 
having abated so faras appellant No. 4 
is concerned, the rights between him and 
the respondents have been determined. 


As pointed out by Sargent, O, J.,in the 
case of Bhikaji Ramchandra v. Purshotam 
(2) an order of abatement is virtually..& 
decree as it disposes of the plaintiffs’ (in 
this case the appellants’) claim as complet- 
ly as if thesuit has been dismissed. This 
view was followed by tlie Madras. High 


Court: Subbayya v. Samindayyar. . (3). So 


long as the order of abatement remains it 
must be considered to have determined 
the rights between the parties. To allow 
an appellant whose appeal has abated to 
gain the advantage of O. XLI, r, 4 would 
resultin theanomaly that so far as that 
appellant was concerned there would be 
two decrees in the .same suit in existence 
at the same time; one in his favour. and 


-one against him. The conclusion to which 


I have no difficulty in coming is that 
O. XLI, r. 4, -cannot be applied to ‘the’ 
case of an appellant whose appeal has 
abated by his death. i 


No doubt there are decisions to the con- 
Chintaman v. Gangabai (4) and. 
Somasundaram Chettiar v Vaithilinga Muda- 


liar (5). The view, however, which I have 


/$) 10 B. 220; 5 Ind. Dec. (N. B.) 533. 
(3) 18 M. 496;5 M. L. J. 63; 6 Ind. Dec. (w.&) ` 


6. ` - 
(4) 27 B. 284; 5 Bom. L. R. 90, 
à) 41 Ind. Cas, 546; 40 M, 846; 6 P W. 258, 


veh 


taken seems ito have found favour with this 
Court : Protap Chandra Chatterjee v. Durga 
Charan Ghose (6). Clearly the appeal as it 
now stands is incompetent, for one of the 
necessary parties in whose absence the 
appeal could not proceed is not on the 
record. The appeal must, therefore, be 
dismissed as being incompetent. The re- 
Bpondent is entitled tohis costs. Hearing 
fee one gold mohur. 

Mallik, J.—The suit out of which this 
appeal arises was one under s. 106 of the 
Bengal Tenancy Act. The tenants were 
the plaintiffs in that suit. Their prayer 
was fora correction ofa certain entry in 
respect of Khatian No. 128 on the allega- 
tion that the rent of the holding was Rs. 7 
and not Rs. 10 as entered in the Record 
of Rights. The Assistant Settlement Officer 
who tried the suit held that the rent of 
the -holding was Rs. 1U and on that finding 
he dismissed the suit. On appeal the 
learned Special Judge found that the rent 
of the holding was not Rs. 10 but Rs. 7 
and accordingly he directed a correction 
of the entry as prayed for. The defendants- 
landlords have appealed to this Court. 

On behalf of the respondents a prelimi- 
nary objection has been taken that the 
appeal is incompetent. It appears that one 
of the appellants; defendant No. 4, died 
after the institution of the appeal to this 
Court and it appears also that his legal 
representatives have not been brought on 
the record. It was said that under O. 
XXII, r. 3 of the Civil Procedure Code, 
the result of thisis thatthe appeal has 
abated so far as defendant No. 4 is concern- 
ed and after that abatement the appeal 
does not stand properly constituted. To 
meet this contention a number of cases 
decided by Courts other than this Court 
‘were cited before us. Among them are the 
eases of Chandrasang Versabhai v. Khima- 
bhai Raghabhdai (T), Chintaman v. Gangabai 
(4), Ram Sewak v. Lambar Pande (8) and 
Somasundaram Chettiarv. Vaithilinga Muda- 
liar (5). These cases were decided on the 
principle laid downin O. XLI,r. 4, Code 
of Civil Procedure. Order XLI, r.4 rung 
thus: “Where there are more plaintiffs or 
more defendants than one in a suit, and 
the decree appealed from, proceeds on any 
ground common to all the plaintiffs or to 


(6) 9 0. W. N. 1061. 
(7) 22 B. 718; 11, Ind. Dec. (N. s.) 1061, 
(8) 25 A. 27; A. W, N. (1902) 171. 
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all the defendants, any one of the plaint- 
iffa or of the defendants may appeal from 
the whole decree, and thereupon the Appel- 
late Court may reverse or vary the decree 
in favour of all the plaintiffs or defendants, 
asthe case may be.” It was saidthat 
although defendant No. 4 had died and 
his legal representatives had not been 
brought on the record, the Court might 
proeeed to hear the appeal under O. XLI, 
r. 4. I do not think that this contention 
is sound. In cases falling under O. XLI, 
r. 4 the Court may reverse or vary the 
decree in favour of all the plaintiffs or -` 
defendants. . But in the present case that 
is not possible. The appeal has abated 
so far as defendant No, 4 is concerned, 
This order of ‘abatement operates as a 
judgment as between him and the respond- 
ents to the same extent as a judgment on 
merits: Rahim un nissa Begam v. Srinivasa 
Ayyangar (9). For the determination of 
the question whether the appeal is com- 
petent after partial abatement the true 
test seems to be whether the appeal can 
be heard in the absence of the appellant 
who is dead. Now whether the appeal 
can be heard in theabsence of one of the 
appellants will depend on the nature of 
the sujt and the decree made. In the pre- 
Bent case the suit was for. correction of 
a certain entry in the Record of Rights and 
the decree made was the correction of that 
entry from Rs., 10 to Rs. 7. The appeal, 
if heard, will have to be either allowed 
or dismissed. . There would be no difficulty 
in the case of dismissal. But considerable 
difficulty will arise in .casethe appeal is 
allowed, The figure Rs 7 will haveto be 
altered in the ease of the present appel- 
lents, but it will have to be kept intact so 
far as the beirs of defendant No, 4 are 
concerned. This, I need hardly say, would 
be an impossible position. I am, there- 
fore, of opinion that in the circumstances 
of the case the appeal cannot be heard 
in the absence.of the legal representatives 
of defendant No. 4. The result of- the 
partial abatement is that the appeal is 
imperfectly constituted and in the absence 
of necessary parties I donot think that 
we can proceed to decide the appeal on 
merits. In this view of the matter Iam 
supported by the decision inthe case of 
Kali Dayal Bhattacharjee v. Nagendra Nath 


iP 54 Ind, Cag. 568; 38 M.L. J. 266; 11 L, W. 
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Pakrashi (1); The preliminary objection 
must, therefore, be sustained and the appeal 
dismissed with costs. 

A-N, A, ' Appeal dismissed, 


CALCOTTA HIGH COURT. 
Orvit Reviston No. 35 or 1927. 
January 26, 1927. 
Present:—Mr. Justice Mukerji. 
NABU SAHU AND OTEHERS— PETITIONERS’ 
VETSUS : 
KAMDEV MAITY AND OTHERS— 
Opposite PanT:ES. 

C wil Procedure Code (Act V of 1908), s. 151, O. TX, 
O. XXT. rr. 100, 108—Anplication under O. XXI, 
r, 100—Ex parte ordo —Restoration under inherent 
powers, legality of—Inherent powers, exercise of— 
O. IX, Civil Procedure Code, whether applies to execu- 
tion nroceedings. . < 

Where there is no provision in the Civil Procedure 
Oode expressly providing for a remedy and none 
which prohibits a remedy being administered and 
such remedy is called for in order to do that real 
and snhstantial justice for the administration of 
which, it exists, the provisions of s. 151 may and 
should he resorted “to. [p. 730, col. 1.] 

A suit. contemplated by O. XXI, r. 103, Civil “Pro- 
cedure Code, is one which -may he instituted after a 
due and proper investigation of the matter in accord- 


ance with O. KAT, r. 100 of the Code and where the 


matter has not been so investigated but has been 
disposed of on default on the part of one or other 
ofthe parties, the remedy by way of suitis hardly 
a remedy forthe dismissal for default, and does not, 
therefore, stand in- the way of restoring the appli- 
cation under the provisions of s.. 151 of the Code. [p. 
729. col. 2: p.720, col. 1.1 

Order IX of the Civil Procedure Code is not appli- 
cable to annlicationas arising out of execution proceed- 
‘Ings. [p 729. col. 2.] > 


Sarat Krishna Bose v. Bisweswar Mitra (1), appli» 


ed. 
Revision against an order ofthe Munsif, 
. acond Conrt. Tamluk, dated the 13th 
November. 1926. 

Bahu Apurba Charan Mukherji, for the 
Petitioners. 


JUDGMENT.—This Rule is directed 
againat an order passed by the Munsif, 
Second Court. Tamlnk, on the 13th Novem- 
ber. 1926. The petitioners had applied 
under O. XXI, r. 100 ofthe Code of Civil 
Procedure in eonneetion with an execution 
case that was pending in the Court of the 
learned Munsif. The application was 
registered as a claim case and was taken 
up for hearing on the 2nd July, 1926, when 
the decree-holder not having appeared, 
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the petitioners’ claim was allowed, On thé 
22nd July, 1926, the decree-holder filed an 
application under O.IX, r. 13 ofthe Code 
of Civil Procedure for setting a:ide the 
aforesaid ex parte order and for the re- 
hearing of the claim case. The learned 
Munsif dealt with this matter on the 13th 
November, 1526. He came to be of opinion 
that there was some mistake somewhere in 
consequence of which the decree holder 
wes unable to appear on the day on which 
the claim case was heard. He held, how- 
ever, that O. IX of the Code of Civil 
Procedure was not applicable to applica- 
tions arising out of execution proceedings 
and in that view of the matter he wags 


“unable to give relief tothe decree-holder 


under the provisions of that Order. He 
thought that in obtaining the ez parte order 
the claimants bad not put the whole case 
before the Court and accordingly this wag 
a matter which called for the exercise of the 
Court's powers under s. 151 of the Code 
of QOivil Procedure. In this view of the 
matter he orcered the claim case to be 
restored to file. It is this order against 
which the present Ruleis directed. 

Now. in the judgment of this Court in 
Sarat Krishna Bosev. Bisweswar Mitra (1), 
to which I was a party, it was held ong 
discussion of the authorities. bearing upon 
the subject that O. IX of the Code of Civil 
Procedure is not applicable to applications 
arising out of execution proceedings and it 
was further observed that in cases where 
there is no remedy provided for by the 
Code when such an application is dismissed 
for default and there is nothing in the 
Code to suggest that no remedy should be 
given, the Court may very well in a proper 
ease resort to the provisions ofs, 151 of 
the Oode of Civil Procedure. On behalf 
of the petitioners it is contended that a 
remedy in this particular case is provided 
for by the. Code itself, inasmuch as an 
aggrieved party may institute a suit to 
establish the right which he claims 
in the claim case in accordance with 
the provisions of r.: 103 of O. XXTof 
the Code of Civil Procedure. That, no 
doubt, isso; but à suit contemplated under 
that rule is one which may be instituted 
after a due and propr investigation of the 
matter in accordance with r. 100 of O. XXI 
of the Code. Where the matter has not been 


(1) 103 Ind. Cas, 69; 31 ©. W, N. 576; 54 C. 405; A, 
I, R. 1927 Cal. 934. 
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bo investigated but has been disposed of 
‘on default on the part of one or other of 
the parties the remedy by way of suit ig 
_shardly a remedy for ‘the dismissal by 
‘default, but is merely a further step which 
“the law provides for all unsuccessful parties 
in such cases. J am accordingly of opinion 
-thatit cannot be said that the provision 
-with regard to suit to which reference has 
been madeon behalf of the petitioners in 
any way stands in the way of the applica- 
-bility of the provisions of s. 151 of the 
‘Code, In the case to which I have referred 
. -it has been laid down that where there is 
. *no provision in the Code expressly provid- 
. ing fora remedy and none:which prohibits 

‘a remedy being administered and such 


. remedy iscalled for in order todo that real 


and substantial justice for the administra- 
‘tion of which it exists, the provision of 
s. 191 may and should be resorted to. In 
this particular case the learned Munsif was 
of opinion that allthe facts had not been 
properly brought to his noticeand being 


—, 
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CALCUTTA HIGH COURT. 
APPEAL FROM rr ORDER No, 315- or 


9. 
July 27, 1927. | 
Present : —Mr. Justice Ouming and Mr. - 
| Justice Mukerji. - i 
UPENDRA LAL GUPTA AND OTHERS— - 
DEFENDANTS— APPELLANTS 


Versus a 
JOGESH CHANDRA ROY—PrAINTIFF— 
RESPONDENT., - Se m 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 29 
—Order of remand—Reasons expressed, whether bind- 
ing on Court hearing .appeal finally— Landlord and 
tenant—Permanent, heritable and transferable tenure 
— Rent, whether enhancible—Presumption of fixity of 
rent. M A tg HR: 
An order of remand madé under O. XLI, r.' 25, 
Code of Civil Procedure, decides nothing, -and the 
reasons that the Court gives for its support are given 
merely for its own” convenience for the purpose of 
the determination of the appeál under. O. ALI, r: 26, - 
Code of Civil Proéedure, and'for helping tlie lower 
Court to proceed rightly in catrying -out- the order. 


-The Court, either the' same or differently constituted, 


when determining the appeal finally, ‘has ‘ample ' 
jurisdiction to go back on the- views as expressed in 


‘of that opinion, he thought fit toexercise “the order of remand passed. under O. X I, r. 25 


i ; | of the Code, and it would fail in its duty if, in 

his pots under e. 191 of the K Code. deference to those views, which, no doubt, are, entitled . 
IIS e ces oe Sd asd: Mr eis “to the highest respect, it persists in oe EC Wed 

jearne unsif adopted appears to have itis satisfied that they are erroneous. '|p. 732, col. 
been this that it did not give the petition- 1.) eee ee ee cae 

_ ers an opportunity of being heard in con- __Gaendra Nath Roy v. Surja Kanta: Roy (2) ane 


POLTA ; à à -other cases, relied on. ` = 
nection with these proceedings. Ordinarily, There isno presumption that’ because a. tenure is 


that would have been a good ground for - permanent, heritable and transferable, its rent is fixed. 
--our interference. Butin view of the fact “On the other hand, unless there is something to 


i j | -indicate that the landlord has abandoned his right 
that be is the same officer who thought that .,. enhancement, such right must be -taken to exist 
the facts were not properly placed before -èvenïn the case of a permanent, heritable and trans- 


d n in view of the fact that after "ferable tenure. [p. ms an 2.] x kenai Debi 
&ll the whole matter will now be he -" Krishnendra Nath Sarkar v. Kusum amma Lem 
‘its merits in the .presence of d the (7) and Nirod Chandra Singha v. Harihar Chakravarti 


. ? 8 ) li d . - 
parties I donot think the case calls for the A a, and. Land Improvement- Co, Ltd. v. 
interference of this Court. E: 


'~Katyani Debi (1), explained. ; '» (Q 
^. For these reasons, I would discharge the _,, Bamasoondery Dassyoh v. Radhika Chowdhratn (8), 
Rule. ‘The opposite parties not having i 


distinguished. 
appeared there will be no order asto ` 
costs. | 


A, N. A. 


Appeal against the remand ‘order of 
the District Judge, Chittagong, dàled the 
6th April, 1925, reversing the decree of the: 
Munsif, First Court, Satkania, dated the 8th 
_ October, 1923. "1 
i Babu Surendra Nath Guha, for thè Appel- 
Jante. : s l 

Mr. Atul . Chandra Gupta and : Babu 
Nripendra Chandra Das, forthe Respord- 
ent. an, E ! 


. -Rule discharged. 


N 


P. l l JUDGMENT.. 

- T 2 = Mukerji, J.—The facts relating to 
ki the litigation which has given rise tothis  . 

appeal and the circumstapces under which -` 


- | 
~ 
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the-appeal has.come up for hearing before 
ug are as follows :— l 

The plaintiff instituted the suit for 
ejecting the defendants from a tenure after 
service of a notice to quit, and in the alterna- 
tive for enhancement of the ‘rent of the 
tenure either at the customary rate or up to 
such limit as the Court thinks fair and 
equitable. The defence was that the tenure 
was an etmam, and that it was held as a 
permanent tenancy at a fixed rate of rent, 
and that, therefore, the plaintiffs claim 
should be dismissed. l 
' The plaintiff's case was that the tenure 
was a temporary one bearing a rental of 
Rs. 12 and was created by a kabuliyat 
in 1212, M. E. (=1851). The trial Court 
held that the question whether the kabu- 
‘liyat was genuine or not was barred by res 
judicata and though it was inclined to hold 
thatitiwas genuine, it felt constrained to hold 
otherwise because it had been so found in 
a previous suit, It held that the tenancy was 
an etmam— which in the part of the District 
of Ohittagong .to which the suit relates 
means 8 permanent, heritable aud transfer- 
‘able tenure. The plaintiff'selaim for khas 
possession was accordingly dismissed by 
that Court and there it ended. 

On the question of enhancement of rent, 
"the defendants relied upon the presumption 
contained in s. 50 of the Bsngal Tenancy 
“Act, and also the further presumption 
based on the dictum of the Judicial Com- 
“mittee in the case of Port_Canning and 
‘Land Improvement Co. Ltd. v. Katyani 
“Debt (1) which is to the effect that 
‘where a tenure is proved to be perma- 
nent, heritable and transferable, the pre- 
‘sumption of fixity of rent must arise in 
favour of the tenant.  .- | 

The trial Court gave effect to the latter 
presumption and dismissed the plaintiff's 
“claim forenhancement. The District Judge 
.on appeal by the plaintiff appears to have 
‘ignored this presumption and was unable 
‘to give the defendants the benefit of the 
` presumption under s. 50 as it was not known 
whether the rent of the tenure created in 
1851 by the amalgamation ofthe two tenures 
that existed before was any different from 
the sum total of the rents of the latter. Being 
‘ofthat opinion the District Judge held 


. (1) 53 Ind. Cas. 522; 47 C. 2°0; 37 M. L. J. 578; 17 
` A. L. J. 1061; 1 U. P. L. R. (P. C 91; (1920) M. W. N. 
* 160: 34 O. W.N. 369; 11 L. W. 296; 46 I. A. 279; 22 
. Rom L. R. 437; 320. LJ, 1; 27 M. L. T. 185 
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that the rent of the tenuré was liable to 
enhancement, In that view he set aside 


the decreeof the trial Court and remanded 


the suit fora fresh decision on framing 
the relevant issues that would arise in a suit 
for enhancement.of rent. under s.7 of the 
Bengal Tenancy Act. He ` suggested 
the following issues:—Is there: any cus- 
tomary rent payable by persons holding 
similar tenures in the vicinity? If so, what 
is the customary rent? Ifnot, what is the 
fiirand equitable rent? ` What are the gross 
rents of the tenure-holder? 

The defendants then preferred the present 
appeal. It came on for hearing before a 
Division Bench of this Court. On the 14th 
June, 1926, that Bench made an order under 
O. XLI, r. 25, Oode of Civil Procedure. The 
Substance of the order then made was that 
the Munsif would, on giving the parties 


opportunity toadducesuch further evidence 


asthey might desire, record his findings 
on the following questions and then 
resubmit the records to this Court: Ist: 
Whether Rs. 12 the rent of the tenure 
represented the sum total of the rent of the 
holdings amalgamated in 1851, and whether 
the presumption unders. 50, Bengal Tenancy 
Act, arose in favour of the defendants: 2nd: 
Whether the presumption of fixity: of 
rent which arises from the fact that the 
etmam is a permanent, heritable and 
transferable tenure has been rebutted: 
and 3rd: What is the customary rate 
or what is a fair and equitable rent for the 
tenure. It waa indicated in the order that 
the onus of proving that the presumption 
mentioned in the 2nd question was on the 
plaintiff, and that the 3rd question need 
not be gone into if the Munsif found that 
i den not enhancible. ` 
e Munsif in an elaborate ju 

has held that the presumption a 
does not arise but that the other presump- 
tion, namely, as to fixity of rent which arises 
from the fact of thetenure being permanent." 
heritable and transferable has not been 
rebutted. On these findings, there was no 
necessity for him, under the terms of the 
remand order, to go into the 3rd question 
and he has not done so. The appeal has 
-o come up before us for final determina- 
ion 

On these findings of the learned Munsif ` 
the appellants contend that there should 
be an end of the plaintiffs suit. The 
respondent, on the other hand, con- 
tends that there is. no presumption, 
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either in fact or in law, that because a 
tenure is permanent, heritable and trans- 
ferable, its rent is fixed; or, in other words 
that theremand order made by this Oourt 
was misconceived and the enquiry into 
question of fixity of rent as based on this 
presumption has been useless, To this 
contention the appellants rejoined that 
inasmuch asa Division Bench has already 
held, rightly or wrongly; that there is such 
a presumption, that finding or decision is 
conclusive as between the parties to the 
appeal and it cannot be re-opened. This 
position, however, cannot be seriously 
maintained in view of a long course of 
decisions of this Court: Ganendru Nath 
Roy v. Surja Kanta Roy (2), Hiatunnessa v, 
Kailash Chandra Saha (3), Honuman Das v. 
Gursahay Singh (4), Official Assignee of the 
Calcutta High Court v. Bidyasundari Dasi 
(jand Kamini Kumar Deb v, Durga Charan 
Nag (6). An order of remand made under 
. O. XLI, r. 25, Oode of Civil Procedure, 
decides nothing, and the reasons that the 
Court gives for its support are given 
marely for its own convenience for the 
purpose of the determination of the appeal 
under O. XLI, r. 26, Code of Civil Proce- 
dure, and for helping the lower Court to 
proceed rightly in carrying out the order. 
The Court—either the same or differently 
constituted— when determining the appeal 
finally, has ample jurisdiction to go back 
on the views as expressed in the order of 
remand passed under O. XLI,r. 25, Qode 
of Civil Procedure, and indeed it would 
fail in its duty if, in deference to those 
views, which, no doubt, are entitled to the 
highest respect, it persista in them, although 
it is satisfied that they are erroneous. It 
is necessary, therefore, to consider the re- 
spondent’s contention on its merits. 


The presumption, it must be noted, has 
no foundation in any Statute Law and 
indeed seems to be in conflict with general 
principles, such as are recognised in 
numerous authoritative decisions. It rests 
entirely upon a dictum ‘of the Judicial 
Committee in Port Canning and Land 
Improvement Co. Lid. v. Katyani Debi (1) 
which runs in these words: “Ordinarily 


(2) 15 Ind. Cas. 39: 17 C. W. N. 462. 
3) 17 Ind. Cas. 224; 16 O. L. J. 259. 
4$ 91 Ind. Cas. 700: 18 O. L. J. 181. 
(5) 5t Ind. Cas. 700; 24 C. W. N. 145; 30 O. L. J. 


428. 
^ (8) 71 Ind. Oas. 392; 37 O, L, J, 122; A.L R, 1923 
Cal, 521, 
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ihe two admitted characteristics (meaning, 
heritability and transferability : which were 
the two admitted characteristics in that 
case) would create a presumption in favour 
of the tenant, and throw on the plaintiff the 
onus of showing that thetenure is want- 
ing in the characteristic of fixity of rent." 
The decision of their Lordships in that 


.case, however, did not rest on this presump” 


tion but, on the other hand, ‘proceeded in - 
spite of it and throwing the onus on the 
defendants, the tenante, asis clear from the 
passages which follow. Though, thus 
obiter, the dictum was treated as laying 
down a principle well: worth acceptance 
and the order of remand -made by this 
Court was based on it. A later pronounce- 
ment of the Judicial Committee in the case 
of Krishnendra Nath Sarkar v. .Kusum 
Kamini Debi (?),.however, seems clearly to 
militate against the correctness of the 
dietum. No such presumption was relied 
on inthatcase, though ib should have been 
if the dietum was correct, and, on the other 
hand, the effect of that decision is to hold 
that unless there ie something to indicate 
that the.landlord abandoned his right to 
enhancement, such right must’ be taken 


to exist even in the case of a permanent, 


heritable and transferable tenure, In the 
case of Nirod Chandra Singha v. Harihar 
Chakravarti (8) it has been pointed . out 
that the dictum was meant to apply to 
the special circumstances of the case, 
namely, that the land was letout for pur- 
poses of reclamation, that for some years 
from the commencement of the tenancy no 
rent was payable, that there was a pro- 
gressive scale of rent for several periods 
prescribed thereafter and that there ‘was no 
provision for any different rent for any 
It has been pointed out 
that in view of these special circumstances 
the last of the series of rents so prescrib- 
ed was held as being intended to have 
been fixed in perpetuity. However that 
may be the dictum inits broad form in 
which it is laid down can no longer be 
treated as authoritative. The appellants 
seek to justify tbe correctness of the 
dietum by reference to the decision of the 
Privy Council in Bamasoondery Dassyah v. 


(T) 100 Ind. Cas.93; 51I. A. 48; 450. L.J. 305; 
(1927) M. W. N. 41; A. I. R. 1977 P. O. 20; 52 M. L-J. 
412: 54 O. 166; 310. W. N: 514; 25 L. W. 631( P. O.). 
, 58 Ind. Cag. 867; 24 Q. W. N. 874; 32 OL, J, 
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Radhika Chowdhrain (9). That decision 
relates to the rights of a zemindar holding 
under a perpetual settlement to enhance 
the rent of his rent. paying lands, and 
deals with taluks within the meaning of 
the 5lst section, and ryott and other under- 
tenures provided forin the 49th section 
ofsithe Bengal Regulation VIII of:1793. 

The decision has very little bearing 
on the present case. The plaintiff in 
ihe present case is the holder of a 
Noabad taluk in respect of which the 
Government stands in the same position 
as an ordinary zemindar: Nazir Ahmad 
Choudhury v. Secretary of State for India 
(10). The etmam has not been proved to 
have existed-from the time of the Perma- 
nent Settlement so as to attrectthe opera- 
tion of s, 6 of the Bengal Tenancy Act. 
The dictum being out of the way, the 
rent must be held to beenhancible and 
the issues necessarily to be decided in 
order to deal with the question of en- 
hancement will accordingly have to be 
gone jnto. 

. There was: one contention advanced on 
behalf of the appellants at the time when 
the appeal was heard by the former Divi- 
sion Bench. It relates to the form of the 
remand which was made by the learned 
District Judge. This contention was reserv- 
ed for consideration till now. The re- 
spondent concedes that itis not necessary 
to send the whole case down to the trial 
Court, but that it will be sufficient if the 
necessary issues are framed and sent to the 
trial Court for decision—the procedure that 
is contemplated by O. XLI, r. 23, Civil 
Procedure Code. This contention must be 
upheld, 

. We accordingly allow theappeal to this 
extent that we affirm the decision of the 
learned District Judge that therent of the 
tenure is enhancible and while setting 
aside the order of remand passed by him 
in the form in which it has been made, 
direct that he do lay down the necessary 
issues, including the three issues already 
framed by him, and send them to the 
trial Court for its findings, and on receipt 
of the findings from that Court, finally dis- 
pose of the appeal. 

"We think that in the events that have 


(0) 13 M. LA. 248; 4 B. L. R. P. 0. 8; 13 W. Ri P. C. 
11; 2 Suth, P. C. J. 293; 2 Sar. P. O. J. 524; 20 E. R. 
541 


(10) 69 Ind Cas. 74; 26 C. W, N, 913; 35 O. Ls J, £80j 
AT, R. 1922 Cal, 327, 
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happened, all the costsin this appeal will 

be borne by the parties for themselves. 
Cuming, J.—1 agree. 


A. N, A. Appeal allowed. 


CALCUTTA HIGH COURT. 
Civit Revision No. 1048 or 1926. 

; January 26, 1927. 
Present;—Mr. Justice Mukerji. 
SATISH CHANDRA DE SARKAR 
— PETITIONER 
VETSUS 
RAKHAL CHANDRA SAHA AND OTHERS 
—OrPosiTE Partixs. 

Civil Procedure Code (Act V of: 1908), s. 115, 
O. XXI, r. 920—Error on question of limitation, whe- 
ther ground for revision—Application for setting aside 
sale—Auction-purchaser impleaded after limitation— 
Maintainability of application—Auction-purchaser, 
whether necessary party. : 

An erroron a question.of limitation is not neces- 
sarily such an,erroras would bring the case within 
the purview of s. 115 of the Civil Procedure Code. |p. 
735, col. 1.] 

‘Obiter.—An application under O. XXI, r 90, Civil 
Procedure Code, is not incompetent merely because 
the auction-purchaser is not made a party therein 
till long after the prescribed ‘period of limitation for 
such an application has expired. All that is required 
by the law is that before the sale can be set aside 
or confirmed, notice of the application has to be served 
upon the auction-purchaser. [p 734, col. 1.] 

(Case-law discussed. | 


‘Civil revision against an order of the 
Additional District Judge, Dacea, dated 
the z3rd January, 1926, affirming that of 
the Munsif, Narainganj, dated the 3lst 
October, 1925. i 

"Babu Suresh Chandra Talukdar, for the 
Petitioner. l 

Babu Kanaidhan Dutt, forthe Opposite 
Parties. 


JUDGMENT. —This Rule arises out 
of an application under O. XXI, r. 90 of 
the Code of Civil Procedure which was 
filed on behalf of the judgment-debtors 
on the 4th April, 1925, in connection with 
a sale that had taken place on the llth 
January, 1922. In the application as 
originally filed the auction-purchaser was 
not made a party. He applied on the 
Sth September, 1925, to be madea party 
to the proceedings and on that day an 
order was made to the {effect that he 
should be made a party. The application 
was dealt with on its merits by the 
learned Muneif of Narainganj who on the 


` i T 


ne 


. the 30th October, 1925, set aside the sale 
and directed 
steps for re-sale of the property. From 
. this order appeals were preferred by the 
judgment-debtors as well as by the 
. auction-purchaser and the result of these 
appeals was that the learned Additional 
District Judge of Dacca affirmed the order 
which the learned Munsif had passed. 
The auction-purchaser had now moved 
- this Court and obtained the.present Rule. 
The question which arisesin this Rule 
is whether .the application under O. X XI, 
r. 90 ofthe Code of Civil Procedure was 
competent inasmuch as the auction- 
purchaser was not made a party therein 


till long after the prescribed period of 


limitation for. such an application had 
expired. 


was of opinion - that there was no analogy 
between the addition of a party in a 
suit and. that in an application under 
O. XXI, r. 90. of the 
'eedure and that it would not have 
mattered in-the least ifthe name :0f the 


auction-purchaser was nof mentioned in ` 


the application. In his opinion all that 
is required by the law is that before 
the sale can be. set aside or confirmed, 
the notice of the application has to be 


served upon the auction-purchasér and. 


that such notice should be given by the 
Court whether the applicant does or does 
not pray therefor. Upon a consideration 
. of the relevant provisions of the Code, I 
` am inclined to sgree with the learned 


Munsif.in the. view that he has taken.” 


conflicting decisions 
the 


There are, however, 
on this point in 
In the 


Sumitra Kuer v. Damri Lall (1) that. the 
auction-purchaser is a necessary party to 
an application to set aside an execution 
pale, and where he is not made a party 


within the time allowed by the law for. 


making the application, the application 


cannot beentertained. The Patna High- 
Court, however, ina very recent case has. 
taken a contrary view. A Division Bench. 
ofthat OCourt-in the case of Ilswardas. 
Marwari v. Biseswar Lal Marwari (2) over- 


ruled the contention that was put forward 


on behalf of the auction-purchaeer to the 


(1) 62 Ind, Cas. 61; 2 P. L. T. 336 


T. 336, | 
(2) 94 Ind. Cas. 31; (1926) Pat, 82; A. I, R. 1926. ( 


Pai. 266; 7 P, L T, 532, 


the decree-holder to take’ 


Thé question raised is one not 
free from difficulty. The learned Munsif - 


Code of-:Civil~ Pro- ` 


different Courts. ` 
Patna High Court Mr. Justice. 
Ross, sitting singly held in the case of 


sinter oaRDRA bu datam o. badat dmaNpfia bata: 107 Í. O. 1926 — 


effect that it -is necessary to have the 
parties. affected by the application as: 
parties to the application and. held that 

the whole objecte of r. 92, O. XXI, is. to’ 
provide that no adverse order .be passed 

in the absenceof the persons affected by 

the order and that in one sense all the 

decree-holders and the auction-purchaser.” 
are to be treated as being parties to the 
proceeding inasmuch as their names are 
already on the record, The learned Judges, ` 
purported to follow another decision of.. 
the same Court -in the case of Bibi 

Zainab v. Paras Nath (3). The Bombay 

High Court has. held definitely in the 
case of Ganesh Bab Naik.v. Vithal Vaman 

Mahalya (4) that ina case under O. XXI, 
r.59 of the Code of Civil Procedure to: 
which the same considerations would 

apply, although: the . ‘auction-purchaeer, 
was a necessary party for the. determina- . 
tion ofthe question which . would arise. 
under O. XXI, r. 920f the Oode of. Civil: 
Procedure an application ‘in which he . 
was not madea party but which was. 
filed within thirty days. was not bad on the- 
ground that he was not made a party. 
therein. Thesame view appears to have. 
been taken in Oudh [Abdur Rahman v.: 
Har Narayan Das (5)), There is a decision’ 
ofthe Allahabad High Court under the, 
Code of 1882 in. which a contrary view. 
was taken. That is the case of Al 
Gauhar Khan v. Bansidhar (6). It may be: 
pointed out that this decision was by Mr... 
Justice Burkitt sitting alone. Sofar as ` 
this Court is concerned there is no case. 
on the point reported in any of the 
authorised reports. There are, however, . 
two unreported decisions one in the case-of 
Ajiuddin Ahamed v. Khoda, Bux Khendkar. 
(7) and also & decision in Civil Rule No. 950. 
of 1923 in whichit has been held ihat; 
an application under O. XXI, r. 90 of the; 
Code of Civil Procedure though made. 
within the period of limitation prescribed: 
for such an application is bad if the: 
auction-purchaser .has not been made a... 
party therein, These two decisions, - 
therefore, take a view contrary to that, 


(3) 15 Ind. Cas. 430; 4 P. L. T. 491; 1 Pat. L. R, 361, 

2 Pat. 800; A. I. R. 1924 Pat. 37. g 
4) 19 Ind. Cas. 475; 37 B. 387;-15 Bom. L. R. 244, 

Ib 68 Ind. Cas.238; 90:L,J. 2117; 4 U. P.L. R- 
(O. 72; A. I. R. 1922 Oudh 129; ^^^ et, 

.(8) 15 A. 407; A. W, N. (1893) -173; 7. Ind. Dee, ` 
X. 6.) 981. : 
(1) 50 Ind, Qas, 5, ii n: | 


107 1, Ô. 1928 ` 
which the learned Munsif has taken and 
were it not for the reasons which I am 
about tostate and on account of which 

do not consider this case to be 
one which calls for. | 
would have ‘been necessary for me to 
follow these two decisions although I 
may say,asI have already said, I do 
not agree with them. I may state here 


that for myself I am inclined to take the- 


same viewofan application like this as 
was taken of an application under s, 105, 
Bengal Tenancy Act, in the case of 
Birendra Kishore Manikya Bahadur v. 
Ambika Charan Dutta (8). The considera- 
tions which weigh with me ih not inter- 
fering with the order that has been 
passed are, firstly, that an error on a 
question of-limitation is not necessarily 
Such an error as would bring the case 
within the purview of s. 115 ofthe Code 
of Civil Procedure; secondly, the auction- 
purchaser in the present case is the 
Sadar Naib of the decree-holder and was 
looking after the execution proceedings 
all along on behalf of the decrée-holder 
as appears clearly from a vakalatnama 
which was -filed in the execution pro- 
ceedings on behalf of the. decree-holder 
and to which my attention has been 
drawn; and, thirdly, the findings of the 
Courts below on the question 


tion and generally on the question of the 
proceedings held in connection with the 
sale clearly goto show that a fraud was 
perpetrated on the judgment-debtors by 


the decree-holder and presumably also in. 


collusion with-the auction-purchaser who 
is but an officer of the decree-holder. 
In such a case as this merely because 
there has been an error on the part of 
the Munsif with regard to the view that 
may 
aforesaid, if really there has been any 
error at all, Ido not think this isa fit 


case in which this Court should exercise - 


its powers of revision, 

Iam accordingly of opinion that this 
Rule should be discharged but I would 
make no order astocosts. ` H 

A. N. A. Rule discharged, 


(8) 97 Ind. Cas. 142; 43 O. L.J, 501; A. I, R. 1920: 


Cal, 1037; 31 C. W, N. 860, 
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our interference it ` 


of the. 
service of the processes and sale proclama- . 


be taken on the question of limitation - 
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CALCUTTA HIGH COURT. 
AvPEAL FROM APPBLLATE DEO&EE No. 1141 

. OF 1924, 
November 25, 1926. 
Present:—Mr. Justice Suhrawardy and 
. Mr. Justice Cammiade, ~ 
ATAHARCDDIN TALUQDAR 
AND ANOTSER-—PLAINTIFFs—A PPELLANTS 
versus 
MURARI MOHUN DUTT AND OTHERE— 
DEFENDANTS— RESPONDENTS, 
- Bengol Tenancy Act (VIII of 1885), s. 155— Breach. 


of covenant against alienation—Suit for ejectment— 
Notice to tenant, whether necessary—Landlord and 


, tenant—Abandonment of tenancy—Tenant remaining 


im possession as sub-lessee, effect of. 

Section 155 ofthe Bengal Tenancy Act applies to 
all cases of breaches of conditions which create 
forfeiture of tenancies and render the tenant liable to’ 
ejectment, including breaches of conditions restrain- 
ing alienation. ' l 

Afiladdi v. Satish Chandra! Banerji (3), followed. | 

Dwarika Nath Roy v. Mathura Nath Roy (2), dis. 
tinguished and dissented from. 

A tenant does not cease to be a tenant within the 
Meaning of s.155 of the Bengal Tenancy Act by: 
merely committing an act in breach of the terms of. 
the tenancy. WE. 

A landlord is not entitled to treat a holding as 
abandoned where the tenant alienates ‘his tenancy- 
but remains in possession as a sub-lessee, without 
repudiating the tenancy; — ., 

Monmatha Kumar Roy v. Josada Lal Podder (4), 
Separjan v. Ramdeb Rai (5) and Madar Mondal v. 
Mohima Chandra Mazumdar (6), followed. 

Appeal against the decree of the Subor- 
dinate Judge, Second Court, Backergunj,-_ 
dated the 27th February, 1924, modifying 
that of the Munsif, Fifth Oourt, Barisal, 
dated the 18th November, 1922. 


Babus Abinash Chandra Guha and Bhup, 


endra Nath Das, for the Appellants, 


Babu Asitaranjan Ghosh, for the Res 
spondents, 


. JUDGMENT. 
Suhrawardy, J.—Ina lease exeeuted 


. by defendant No.4 in favour ofthe land-- 


lords whose interest has now devolved. 
upon the plaintiffs, creating a miras karsha 
there was a covenant that if the tenant 
transferred the holding without the land- 
lord’s consent the landlord would have’ 
the right ofre-entry. In 1326 defendant. 
No, 4sold the holding to defendant No. 1 
who purchased it in the benami of defend-- 
ant No. 2. Thereafter the plaintiffs’ 
brought the present suit for recovery of 
khas possession of the holding on theground 
of breach of the covenant. and also of. 
abandonment. The defence was that de- 
fendant No. 4 was not aware of the stipu- 
lation in the lease and that she had a 


- 
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permanent transferable interest in the hold- 
ing. The most important question raised 
at the trial was whether the plaintiffs’ suit 
was maintainable in view of s. 155, Bengal 
Tenancy. Act. There was alsoa denial of 
abandonment inasmuch as defendant No. 
4 had taken asub-lease from the purchas- 
er (defendant -No.1) of the holding in 
suit. The Munsif found both the points 
in favour of the plaintiffs and gave them 
a decree. Onappeal the learned Subor- 


dinate Judge has reversed the findings of: 


the Munsif on these two points and dis- 
missed the plaintiffs’ claim for khas pos- 
session allowing them a decree declaring 
theirtitle to the oshat nimhowla and mira- 
sijara claimed by them and further dec- 
laring that defendant No.4 had no right to 
transfer the holding in suit. 

The plaintifs have appealed and it is 
argued on their behalf that the view of law 
taken by thelearned Subordinate Judge 
on the two vital points raised in the 
case, viz, the application of. 153, Bengal 
Tenancy Act, and the abandonment by de- 
fendant No. 4 are erroneous. 


“With regard to the first point, the ques- 
tion that falls for determination is whe- 
ther & case of breach of covenant giving 
the right ofre-entry to the landlord is 
covered by s. 155, Bengal Tenaney Act, and 
makes it compulsory on the landlord in 
buing on the covenant for recovery of khas 
possession to serve anotice upon the ten- 
ant under that section: That a covenant 
which gives the landlord the right of re- 
entry on the tenant transferring the hold- 
ing is subject -to the -provisions of the 
Bengal Tenancy Act cannot be doubted. 
It has been held that even if there be such 
& covenant under which the landlord ean 
take possession ofthe holding without the 
intervention of the Court, heis unable to 
do so by virtue ofs. 89, Bengal Tenancy 
Aet,  Buddhimantu Pramanik v. Sarat 
Chandra Banerjee (1). Section 155, so far 
88 itis relevant to the present purpose, 
says that a suit for ejectment of a tenant 
on the ground that he has broken a con- 
dition on breach of which he is, under the 
terms ofa óéontraet between him and the 
landlord, liable to ejeciment, shallnot be 
entertained unlees the landlord has served, 
in the prescribed manner, a notice on the 
tenant specifying the particular breach 
complained of prima facie and giving their 


EU G Ind, Qas, 147; 13 C, lu, J, 812,- 
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natural meaning to the words of the sec- 
tion itis clear that whenever a landlord 
Sues for ejectment ofa tenant he is bound 
to follow the procedure laid down in s. 155, 
Bengal Tenancy Act. «But on the authori- 
ty of the decision in the ease of Dwarika 
Nath Roy v. Mathura Nath Roy (2) it is 
argued that where atenant holding under- 
a lease covenanting against alienation sells 
the tenancy he ceases to be a tenant and, 
therefore/s. 155, Bengal Tenancy Act, is not 
applicable in his case. The high authori- 
ty of the decision has made it incumbent 
upon me to look very closely into the law 
and the reasoning which induced their 
Lordships to hold the view expressed there- 
in. With very great respect, I do not find 
anything either in s. 155o0rin the general 
law to hoid that because a tenant commits 
&n actin breach of the terms ofthe ten- 
ancy, he ceases to be a -tenant within a 
meaning of s. 155. -He.continues to bea 
tenant until he is-declared by a Court of 
Justice that he has forfeited his tenancy 
and is liable to be ejected. (Section 89, 
Bengal Tenancy Act). The view taken 
by one of the learned Judges in that case 
seems to be otherwise, but the wording of : 
8. 155 is so general and clear that it cannot 
be questioned that the application of the 
section does not depend upon the nature 
of the covenant the -breach of which is 
complained of butit applies to every case 
where the landlord sues .the tenant for 
ejectment even though on the allegation 
that he has forfeitea his tenancy on account 
of the breach of a covenant in the lease, 
It isnot necessary to dwell further upon 
this point because the ratio decidendi of 
the case Dwarika Nath Roy v. Mathura 
Nath Roy (Z) is not applicable in the 
present case. The learned Chief Justice 
held thatthe purchaser from a tenant 
under disability .as regards transfer is a 
trespasser and, therefore, he cannot rely on 
8. 199, Bengal Tenancy Act, which is not 
applicable to one in his position. Mooker- 
jee, J., based his judgment moreon this 


fact than on any other. He observes: 
"In the -casce before us it is, in my 
opinion, plain that no title passed to 


the first defendant by the execution sale, 
the landlord has not waived forfeiture 
by receipt of rentor otherwisé,and the 
forfeiture must be held to have taken 
efiect from the date of sale, The firat 


Pi 84 Ind, Cas, 833; 210, W.N. 177; 24 GL J, 
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defendant. thus cannot’ take advantage of 
B., 155, Bengal Tenancy Act, „adhe is nöt 
a tenant but & trespasser. ` "The original 
tenants are quite content with the decreas” 
for ejectment and de not claim to be 
relieved against forfeiture.” This view - 
does not commend itself to me- inasmuch 88 : 
the plaintiffs sué for recovery for pòs- 
aessión atid they must proveeven in thé 
presence. of a trespasser that they have. 
obtained the right to recover possession 
by following’ thé’ proċedura da laid down 
in law. In view of . the facts of the 


present case weneed not consider this 
The defendant No: 4, 


question further. 


the original tenant, has appeared in 


his. suit and objected to the plaintiff's rec 


covering possessior of the holding. In this 


connection we prefer fo follow the ruling ' 
in the case of A/filaddi v. Satish Chandra- 


Banerji (3) where the learned Judgés held 
that 8. 155, Bengal Tenancy Act, applies 
to every case Of breach such as breach of 
covenant against alienation, In this view I 
am of opinion. that the view taken by the 
learned Subordinate Judge that thé plaint- 
ifs’ present suit’ is barred under s, leb, 
Bésngal Tenancy Act; is correct. 


With regafd tothe second question, that 
is, abandooment, the Subordinate Judge 
has found that defendant No. 4is still in 
possession of the land; shé wassued for rent 
by the plaintifis for a period after the trans- 
fer and ` there is mno | evidence that 
there was any repudiation of the 
tenancy by defendant’ No. 4, 


ment in law. With regard tothe second 


ground as- regards the suit for rent, he is 


not quite precise. The sale by defendant 


No. 4 was on the-22nd Kartick 1326 andthe. 


suit for rent was for the-yéars 1323 to 1326 
Pous; There was an overlapping:of a few 
months only and there is nothing to show. 


thatthe plaintiff weré aware of thesale by 


defendant No. 4to defendant No, before 
they' brought: the rent suit. The other 
ground seems to nie on the authorities to 
support the viewof the lower Appellate 
Court. 
: Lal Podder (4) it is said that a landlord is 
not entitled to treát a holding abandoned 
where, the original tenant isin posseseion 
83.8 sub lessee wi ithout some act of repudia- 


(3) 34 Ind. Cas. 497; 99 a T J, 40. 
(4) 77 lad. Oas. 551; 28 C. W, N, 300: A J R, 1924 
Dal, 617, 
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Oa these: 
grounds he held that there was no abandon-, 


In Monmatha Kumar Ray v. Josada . 


. q87 

tion of tenancy by bini. Ta am not prepared. 
to accept the view without further considera- 
tión ds it would seém that the véry fact of 
thé. tenant transferring the wholé of thé 
holding toà stranger and attorning to him. 
is sufficient evidence of repudiation of 
tenancy under the original landlord. But 
Tam not at present: disposed to differ from. 
the view taken in- that case and thé other 
cases which it has followed. I imtist, there- 


. fore, hold thatthe judgment of thé lows? 


Appellate Court ia substantially’. correct 
and must be upheld, The dppéal is dis: 
missed withcosts: . 

Cammiáade, J.—The fndiug.of the 
Subordinate Judge regarding the status of 
tie defendant who has transferred’ his 


. interéat ig that that defendant's - interest 


was'a non-transferable occupancy holding, 
The case haa beén argued before us on that, 
footing: both sides: having accepted’ that 
finding. The suit was.instituted by the 
plaintiffs for ejectment of both the transferor 
and the transferee from the land-of the 
holding. The quéstión is how sich dject™ 
ment may be effected. The grounds on 
which the ejeetniehtis prayed for áré, firstly,: 
that there was & breach of- covenant against: 
alienation in which there is a proviéd . 
for fe-entry by thé landlord; secondly, 
that’ thé tenant has’ abandoned: thé holds 
ing. With regard to the relief sought, cn’ 
the first ground the: question is whether’ ox 
not the vendor iBetill to be considéred á 


‘tenant for the purpose of the suit for eject> 


ment, In the first.place;the - provisions of 
B 155, Bengal Tenancy Act, undoubtedly 
relate toall cases of: breaches of conditions 
which create forfeiture of tenancies and 
render the tenants liable to ejectment and, 
therefore, covenants restraining áliénation 


- must be heldtobe included within thé scope 


of the section. A further consideration ig 
that the tenancy. being an occupancy 
holding unless the relationship of landlord: 
and tenant is determined by some act on 
the part of the contracting: parties or by 
operation of law that relationahip cónlinues 
and the vendor must, theréfore, bé a‘ tenant 
till heis ejected under the provisions’ of 
B. 155, Bengal Tenaiey' Act. For ihésg , 


 re&són8 I aw entirely in. agreement with 


the view expressed by a Bench of this: Court’ 
in Afiladdi v. Satish Chandra: Banerji. (3), 


‘In that case also: asin. the present one the - 


tehint who-had sold the holding which was 
álso ám occupancy holding bad remained in 


possession hy taking a sub-lease from big . 


798. 

vendee; and-it: seems to me, specially in 
_cases of this nature, that there can be no 
doubt that. the notice required by e. 
155.(l) is- necessary before a [tenant can 
be ejected. In the case of Dwarika Nath 


: ` í Roy.v. Mathura, Nath Roy (2) it appears that 
.. " ‘the tenants had vacated the land and took 
. . no interest in the result of the suit for 


ejectment; and, therefore, as the purchaser 
who was the only contesting party was a 


trespasser, as far as he was concerned, no. 


notice was necessary. 

_The other.ground on which ejectment lias 
béen sought cannot be supported, on the 
rulings, of this. Court.in various cases: 
M onmaiha Kumar.Ray v. Josada Lal Podder 
(4), Separjan v.. Ramdeb Rai (5) and Madar 
In all these cases it has been held that there 
& ‘non-transferable occupancy holding is 
Bold by the raiyat who after transfer takes 
sublease from the vendee and continues 
in possession, there isno abandonment of 
the land and there is nothing in the mere 
act oftransfer to show any intention either 
to abandon the holding or to repudiate 
the relationship of laádlord and tenant. 
.. This being the view held by this Court 
in various cases, we are bound to follow that 


view. I accordingly agree with my learned . 
- brother that this appeal must be dismissed 


with costi. =~. =. 
ANA... ‘Appeal dismissed, 
a 55 Ind; Cas, 360; 24-C. W, A HT. "n p 
6) 33 O, 531; 8 O, L, J, 343, 
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-CALCUTTA HIGH COURT. 
^ Orvir, Runs No. 1481 or 1927. 
December 20, 1927. 
Present; —J ustice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justice 
: .. Graham, | 
. In re K. €: BONNERJEE, OFFICIA 
: » RECEIVER TEK 
x eceivers—Staius and powers of Receiver appointed 
- by. Court—Officer of Court—Acquisition ae land 
belonging to 2dol—Sutt by shebaits for administration 
of estate—A ppointment-of Receiver—Power of Receiver 
to get compensation money deposited with President 
of Improvement Tribunal—Compensation money; whe- 
ther vests in acquisition Court. 

A Receiver, when he seeks to take possession of 
the subject-matter of the litigation under an order 
of- Court does not claim as a representative or agent 
i [pia to the suit but as an officer of the Court, 
` p A || co t fe ` : 


t 


(s In ve K. O; BONNERIES. 


ondal v. Mohima Chandra Mazumdar (6). . 


Harihar Mukherjee v. Harendra Nath-Mukherjee (1) 
and Jagat Tarini Dassi v. Naba Gopal Chaka (2), ` 
referred to, ' DE MF 

Although an idol may be regarded as a juridical 
person capable of holding properties, itis only true 
ii an ideal sense, and the right of management and | 
possession is vested in the*shebaits. [p. 740, col: 1.] - 

A suit for declaration of shebaitship, for ad- 
ministration of the debutter estate and for setting . 
aside alienations of -the idol’s properties is 8 suit in 
which the idol is interésted even though it is nof 
formally made a party to the suit. [ibid.] - 

Jagadindra Nath Roy v. Hemanta Kumari Devi (4), 
relied on. i A < 

The compensation money representing the estate of 
an incompetent person partakes of the nature of real ` 
property and does not lose its character as such be- 
cause it has been transformed in shape. [ibid.] ee 

Mrinalini Dasi v. Abinash Chander’ .Dutt (5) and 


to. . . 
Section 32 of the Land Acquisition Act does not 


vest the acquisition-Oourt/ with such power over the ` 
acquisition money as to empower it to retain the . 
money in its possession in'spite of the direction of a . 
competent Oivil Court. |p. 740, col. 2] -. 

Rule against an order of the Court of 


the President of the Calcutta Improvement | » 


Tribunal, dated the 23rd August, 1927: 
Mr; Bipin Chandra Mallik and Babu Kust ` 


. Prasun Chatterjee, for.the Petitioner. 


Suhrawardy,d-—this application in 
revision is by the Official Receiver.of this 
Court against an order of the President of 
the Calcutta Improvement Tribunal by 
which the learned President refused to 
make over certain Government promissory 


‘notes held in his Court tothe petitioner. . 
. In the circumstances of the case there is 
' no opposite party and we had to hear this 
"matter ex parte. 
‘est consideration to the. facts of this 
. edge and to the observation made by the 
learned President” in his judgment. The 

facts are that a portion of the premises 
“No, 28, Giri Babu's Lane,in Calcutta be» - 


We have given our earn- 


longing to the débutter estate of certain 
idola was acquired under, 
Acquisition Act ¿and the compensa- 
tion thereof was deposited with the ' 
Calcutta Improvement Tribunal. under s. 
31 ofthe Act. Thereafter some- of the 
shebaits ofthe said idols instituted a suit 
in the Original Side of this Court against 
certain persons fora certain declaration ` 
which will be more particularly mentioned 
‘later.- In that suit an application was made 
by the plaintiffs for-the appointment of 
a Receiver and the Court appointed the 
Official Receiver as Receiver in the suit , 
with all the powers with which a Receiver 
can be vested under O, XL, 7, 1, Civil 


Kamini Debi v. Promotho Nath Mukerjee (6), referred - - 


the Land... 
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Procedure Oode. The Receiver thereafter 


applied tothe President of the Tribunal. 


that the Government securities represent- 
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a -Raceiver appointed: by.. tha Court ia-not , 


ordinarily the representative or agent of 
either party in the-administration of the 


ing the compensation money awarded in~.trust. .Bat his appointment is for. the 


respect of a portion of the debutier pro- 
perty acquired might be made over to him. 


Tae learned President on certain con- 


siderations has refused to make 
thesecurities to the petitioner. Before. 
proceeding further it- is necessary to 
observe tthat the order appointing the 
petitioner as, Receiver ran in the follow- 
ing: words: “ And it is further ordered 
- that the said Receiver bealso at liberty 
to withdraw the securities representing 
the compensation money in respect of 
. premises No. 28, Giri Babu's Lane and de- 
posited with the Tribunal ofthe Improve- 
ment Trust Caleutta, and the interest ac- 
crued due and 
Since the learned President has declined 
to part with the securities in spite ofthe 
order ofthis Oourt, the matter has assum- 


over 


ed an importance which demands very | 


careful consideration by us. The main 


grounds on which the learned -President - 


has refused to make over the securities to. 
the petitioner may be summed up 


suit ia a person competent to alienate. 
the land within the meaning of. s. 31 of 
the Land Acquisition Act I of 1894 or a 
person entitled to act under s. 3, proviso 
(tu) of the Act; (2) That the suitin the 

igh Oourt is a suit between parties claim- 
“ing to be shebaits to which the idols are 

not parties either in name or in substance ; 
“and, therefore, the properties which belong. 
to idols should not be made over.to the 
Receiver appointed in. such a suit; (3) 
"The order of the High QOourt appointing. 
the petitioner to be the Receiver cannot 
deprive the Improvement Tribunal of.the 
statutory right which it has under the Act. 
of retaining the money, under O. XL, r. 1 
(2). and the order of appointment of the 
Receiver cannot operate so as to remove 
from its possession or custody the property 
as noparty to the suit hasa present right 
Bo to remove, : 

As regards the first ground it is ‘clear 
ón theauthorities that the view expressed 
by the learned President is not tenable in 
the circumstances of the present'case. As 
has been held. in the case of Harihar. 
Mukherjee v. Harendra Nath Mukherjee (1) 


(1) 6 Ind, Ong, 410; 87.0, 784; 18 O, La J, 252, 


to accrue due thereon.” .. 


thus: , 
(1) The Receiver isonly a trustee forthe . 
parties to the suit, and no party to the. 


. 9] O. W, 1063; 54 


benefit of all parties and he holds the pro- 
perties for the benefit of those ultimately 


found to be therightful.owners ; and re- 
lianee has been placed on. the decision in 


Jagat Tarini Dassi v. Naba. Gopal. Chaka . 


(2) where itis laid down that the Receiver 


is. the representative of the Court and may . 


be deemed to be right arm of the Court 
in exercising jurisdiction invoked in such 
eases for. administering. the property. bea 


cause the Court ean only administer through. 


a Receiver. The learned Judges further: 
observed that, no doubt, in some cases the . 
expression is used thatthe Receiver may. 


be considered asa representative of.the / 


parties to the suit but this only in the- 
sense that as against an adversae claimant : 
his title does not stand higher than that. 


is founded the provision in O, XL;r. I (2), 
Civil Procedure Code, Ia Harihar Mukher- 
jee's case (|) the question was whether the 


. of the parties to the litigation ; and upon. 
this "notion of the.character of the Receiver. 


Receiver appointed .by the Ocurt could - 


take possession of thé property without a 
Succession Certificate.: It was held that a 


Rsceiver when he:seeks to: take possession : 
of the subject-matter of the litigation under : 


‘an.order the Court is nota person who 
-claims to be entitled -to the effects of a des 


ceased person under the Succession. Certi. 
ficate Act, 1889, aid he is in-no sense à 
representative of.the deceased person but 


is merely entrusted by. the Court. with. 
certain power overthe estate for tempo- ' 


rary purposes,” The decision: in- ‘Radha 


. -e- 


Binode Mandal v.: Gopal Jiu Thakur (8): 


resta on the fact that there the suit wag 
for declaration of plaintiffs’ title as she- 


baits in which the idol was not interest-. 


ed. ; 
This brings us to 
of the nature of the suit. in : the High 


a. consideration ` 


Oourt which is eonneeted with thesecond . 
ground on which the learned’ President's: 
judgment is founded. The suit. in the: 
High Court as appears from -a perusal of ` 


the plaint is no doubt. for a declaration 


that the plaintiffa and some of the defends. x 


- 


(2) 84 0. 305; 5 O. L. J- 270. 

(3) 101 Ind Cas. 873; 541, A. 238: A 
28; 29 Bom..L. R. 941; (1927) M. W. 
J, 605; 26 L. W. 85; 53 M, .L.. J, 123; 
0.770 (P, Q), 


I. R. 192 
N. 448; 4 


Ha 


29 A, 


. J, 081 Em 


740 


ants are shebaits “of-theidol. But there are 
also two prayers in the plaint which are 
relevant for our present purposes. - The 
prayer (o) is to. this effect: “ If necessary 
the said debutter estate be administered 
by and under thedirection of this Hon'ble 
Court", and, (p), "if necessary a scheme 
be framed forthe proper performance of 
the worship of the Thakur.” It is conceiv- 
bble that in view of these prayers this 
Court appointed the Recéiver and authoris- 
ed: him to take possession ofall the debut- 
ter properties including the promissory 


notes in the hands of the Improvement: 


Tribunal. In the suit the plaintiffs further 
prayed that certain unauthorised aliena- 
tions of the idol& properties might be set 
Aside. Considering. the entire scope of the 
Buit itis dificult to hold that the idols 
were not interested in the suit, As has 
been observed by. their Lordships of the 

udicial Committee in Jagadindra Nath 
Royv. Hemanta Kumari Devi (4) that 
although an idol may be regarded as a 
juridical person capable-of holding proper- 
ties, it is only true inan ideal sense ;but the 
fact remains that the possession and manage- 
tent-ofthe dedicated prope belong to 
shebaits; in other words though. the idol is 
the owner of a property but being incom- 
petent to manage it, the right of manage- 
ment and possession is vested in the shebaite, 
The. suit is for the benefit of the idols 
though a portion of it relates to matters 
personal to the plaintiffs. Weare told that 
all the other properties .belonging to the 
idols have been taken podsession of by the 
Receiver. There appears to be no reason 
why the promissory notes which are in the 
possession of the Tribunal should not be 
taken. possession of by the Receiver as a 
part. of the debutter estate, As has been 
held in Mrinalini Dasi v. Abinash Chander 
Dutt (5) the:compensation money represent- 
ing the estate of an incompetent person 
part&kes of the nature of real property and 
does not lose its character as such because 
it has been transformed in shape. The 
money in the hands of the Tribunal, there- 
fore; is a portion of the debutier property 


which would have come into the possession. 


of the Receiver under the direction of the 
Court if it were not acquired under the 


(4) 31 1. A; 203: 32-0, 189: 8 C, W. N. 809; 6 Born, 
t. Ri 765; 1 A. L, J, 585; 8 Sar. P. O. J. 698 (P. 
a Oas, 608; 110, L. J, 533; 14 0, W, N, 
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Land Acquisition Act. See also Kamint 
Debi v. Promotho Nath Mukerjee (6), 

As to'the third ground under s. 32 of the 
Land Acquisition Act the acquisition Court 
is not absolutely vested with the compensa- * 
tion money. Iltisapparent that possession 
of the Receiver is the possession of the Court: 
and the money if made over to the Receiver 
wil remain in custodia legis. The law 
does not vest the acquisition Court with 
such power asto retain the money in its 
possession in spite of the direction of: 
&competent Civil Court, Taking all these 
facts into consideration I am of opinion 
that the order of the learned President of 
the Improvement Trust should be set aside 
and that he be requested to comply with: 
the order of this Court by making over the 
money to the petitioner. This Rule is 
made absolute. l l 

Graham, J.—l agree and desire to- 
add-only a few words, "TheRule was issued 
atthe instance of the Official Receiver to 
show cause why: an order of the President of 
the Caleutta Improvement Trust Tribunal 
rejecting the application of the Official 
Receiver to withdraw certain: securities 
deposited with the Tribunal under-s. 3l 
ofthe Act should not be set aside and an 
order made directing the delivery of the 
said securities: to. the petitioner, The 
learned President of the Improvement 
Trust Tribunalin refusing- the application 
proceeded mainly upon the ground: that he: 
was. precluded. "by the terms of the Statute 
(Land Acquisition Act I of 1894) from 
acceding to the application, and he has. 
referred in support-of the view ‘taken by 
him to certain provisionsof the Act. He- 
has held that.the Receiver standsin the 
shoes of the parties and represents them, 
and that that being so hecannot have any- 
greater power than is possessed by the 
party whom he represents. The‘ learned 
President has. perhaps. not considered- 
sufficiently. the. fact that a Receiver by his: 
appointment.does-not become therepresentas 
tive of the party, but is an officer and: 
representative of the Court which appoints: 
him. Indeed he.. is frequently spoken- of- 
as "the hand of Court" andis-merely in: 
possession of the property on behalf 
of the party who may be ultimately de-. 
clared to beentitled thereto. One or other’ 
of the parties must eventually be: declared: 
to be entitled tothe securities. in question, 
or at all events to retain possession of them, 


(6) 10 Ind. Cas, 491; 39 C, 33; 13-0, L, J. 697, 
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A Receiver appointed by the Court is 
merely a temporary ‘custodian ofthe pro- 
perty on behalf of the Court, and holda 
"them for the benefit of the party successful 
in the litigation, He cannot deal with the 
properties in any way without the consent 
and approval of the Court, so that no 
apprehension need arise that the interest 
of either of the contesting parties is likely 
to suffer in any way by reason of his tempo- 
rarily retaining possession of the' proper- 
ties. For these reasons and also in view of 
the order madeon the OriginalSide of thia 
Oourt by Mr. Justice Pearson I agree with 
my learned brother that the order which has 
been made by the President of the Improve- 
ment Trust Tribunal cannot be sustained 
s that this Rule should be made abso- 
ute. l 
A. N. A, Rule made absolute, 


a 


CALCUTTA HIGH COURT. 
. APPEAL FROM APPILLATE Drogen No. 1856 
oF 1925. 

December 7, 1927, 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., 
and Mr. Justice Graham. 
MAHENDRA NATH BISWAS — 
PLAINTIFF—APP&LLANT 

VETSUS A 

OHARU CHANDRA BOSE AND ANOTHER 

—DEFENDANTS— RESPONDENTS, 

Co-owners—Adverse possession—Ouster, what con- 
stitutes. 

Every case between co-owners with regard to the 
question ofadverse possession must be decided on 
the virum facts of that case. [p. 741, col. 2; p. 742, 
col. 1. 

Exclusive possession in assertion of a title in- 
consistent with the existence of co-ownership is 
enough to entitle a Court to deduce ouster. [p. 7 42, col. 
1 


“Ayennessa Bibi v. Sheikh Isuf (1), followed. 

A person cannot be a  tenant-in-common 
with a person whom he never recognised as a co- 
tenant and whose existence he was not aware of. 
[ibid.] 

Appeal against the decree of the Addi- 
tional District Judge, 24 Perganas, dated 
the 27th of April, 1325, affirming that of 
the Offieiating Subordinate Judge, Second 
Court, 24 Perganas, dated the 9th of June, 
1923, 

Mr. Hemendra Nath Sen, (with him Bábu 
Gopendra Nath Das), fox the Appellant, 


MAHENDRA NATA BISWAS V. CHARU GHANDRA BOSE, 


111 
Babus Rupendra Kumar Mitra and 
Ajendra Nath Dutta, for the Respondents, 
JUDGMENT,—This appeal may be 
disposed of on the short ground that the 
plaintiff's suit as‘ framed'is not; maintain- 
able unders. 42, Specific Relief Act. The 
plaintiff claims the land in the suit as aage 
sharer with the .defendants. The defend- 
ants deny that they were ever the plaintiff's 
co-sharers and say that the propertiés 
belonged. to them by transfer from the 
rightful owner. The plaintiff brought the 
present suit for declaration of his title to 
the properties in suit and for confirmation 
of possession, The trial Court found all 
the issues relating to title and possessión 
against the plaintiff and dismissed the suit, 
The learned Additional District Judge 
has not gone into the question of title but 
on his findingon the question of limitation 
he is of opinion that the suit is not. main- 
tainable. He has found that the plaintiff 
was never in possession, either actual or 
constructive, of the properties in suit and, 
therefore, the present suit which is brought 
“under s. 42, Specific Relief Act, is not main- 
tainable. The learned Advocate who ap- . 
pears for the appellant argues that the 
view taken by the learned Judge on.the 
question of limitation is wrong and that 
as he is a co-sharer the possession of the 
defendants should be presumed tobe his 
possession; in other words he was in pos- 
session ofthe properties in suit through the 
defendants. Various objections can be 
taken to this contention: (1) The plaintiff in 
his plaintadmits that thé defendants were 
claiming the entire moveable and inmove- 
able properties on the strength ofa Will 
and Probate. It is said that this conduct 
ofthe defendants has only clouded hig 
title, but the facts cannot be conceal- 
ed that the defendants were in posseg- 
sion in their own right to the exclusion of 
all others including the plaintiff. If the 
defendants were possessing the properties 
on the strength ofa Will they were certainly 
possessing them as against the plaintiff, if 
he hadany title to them. (2) The learned 
Additional District Judge's finding on the 
question of limitation does not appear to 
be erroneous in law. The Will under which 
the defendants are in possession is dated 
1892. The present suit was brought in 
1924. For so many years the defendants 
were in possession in their own right 
derived under the Will. Every case be- 


- tween co-owners with regard to the question 


Te 


of adverse postession must be decided on 
‘the particular facts of that case. Admit- 
ting that the plaintiff was ever a co-owner 
his exclusion from this property for sucha 


. length of time under a title inconsistent 
‘with the title seb up by the plaintiflis | 


enough to entitle the Courtto deduce from 
"jtthat there was an ouster of the plaintiff 


from the properties. Ayennessa Bibi v. - 


, Sheikh Isuf (1). (3) The principle of posses- 
 Blon between co-owners is that every co- 
owner is .a tenant-in-common and that 
-` possession of a tenant-in-common - is not 
adverse to his co-tenant. But 8 person 
. cannot be a tenantin-common with a 
"person whom he never recognised 8s a 
'eo-tenant and probably had no knowledge 
of his existence. Since 1892 the defend- 
ants have been in possession of.the 
"property in their exclusive right. They 
`’ never regarded the plaintiffas a co-sharer 
'" anditis possible on the case they have 
"proved before the trial Court that they 
were. not aware even that he was their 
co-sharer. l E 
. The plaintiff was out of possession at the 
. 1imeofthe institution of the suit.. That 
'- being so, the case comes within the purview 
of the proviso tos. 42, Specific Relief Act, 

' and is not. maintainablein its present form. 
' It may be noted that the plaintiff describes 
“the suit in the plaint a8 one for declaration 
of title and has affixed, necessary . Court- 
fees for such a suit. 
ingly fails and is dismissed: with costs. 
TAN, Ai oo ` Appeal dismissed, 

(1): 14 Ind. Cas. 722; 16 C. W, N, 849. 


: CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decres No. 74 
or 1926. 
January 4, 1928. a 
Present:—Mr. Justice B. B. Ghose and Mr. 
Justice Cammiade. ` l 
MOHAR ALI—PLAINTIFF—A PPELLAN 
versus 
ABDUL KARIM SARKAR AND OTHERS— 
DErFENDANTS— RESPONDENTS. 
Usurious Loans Act (X of 1918), ss. 3, L—High 
rate of interest — Power of Court to interfere. 
Where the rate: of interest is high a Court can 


give relief under s. 3: of the Usurious Loans Act 
without considering whether the lender was in & 


~ = te = z 


" position to dominate the will ofthe borrower or not, 


TR MOHAR ALI v. ABDUL KARIM SARRAR. - | 


. annual resta. 


The appeal accord- ` 


107 I. O. 1928. + 
The rate of interest may, by itself, be sufficient evi- | 
dence that a transaction is substantially unfair. |p. - 
742, col, 2.] W Co pee 

Appeal against the decree of the Subordi-.. 
nate Judge, First Gourt, at Tipperah, dated 


-the 30th January, 1926, ^. - 


Babus Upendra Kumar Roy, Monomoliàn , 


' Banerjee and Ramendra Chandra Roy; fer" 


the Appellant. _ , 


Babu Sdsadhar Roy (Sr.), for the Respond» ; 


enis. à í 


JUDGMENT.—This is one of the 
most preposterous cases which shows that 
itwas absolutely necessary to enact some- , 


‘thing in the nature of the Usurious Loans: 
‘Act, 1918. In 


this. case. the principal 
defendants borrowed Rs. 400 on mortgage 
of properties which admittedly are very 
valuable. The interest charged was Rs, 7-8. ` 
per cent, per mensem which would come up 
to nearly 100 percent. per annum with. 
The result is that within 
4 years, as the Subordinate Judge observes, 
Rs. 400 principal swelled up to- over 
Rs. 7,500. The Subordinate Judge says the | 
rate is monstrous, we unhesitatingly endorse 
that opinion. Mr, Roy for the assignes of 
the mortgagee whois the appellant before 
us contends that that is the usual rate of 
interest in that part of thecountry. If 
that is so nothing can bé more deplorable 
than the fact asserted, and in every such ~ 
case the Oourts. would be justified in 
rigorously applying the Usurious Loans: 
Act in that part of the country, when- 
ever such a course is justified. The evi-' 
dence,- however, does not satisfy us that 
that is the usual rate of interest in that 
part of the country, for ' mortgage- bonds, 
The pro forma defendants who were the 
original mortgagees are, no doubt, very 
hard  money-lenders and they exacted 
usurious rates of interest in other cases 

as they have proved themselves, The 

Courts ought to be alert in allowing them 

interest in cases which are brought before 

the Court when usurious rates of interest 

are claimed by them. We have nothing 

to add to the judgment of the Subordinate 

Judge in this case except to point out that 

it is unnecessary in such cases to consider 

whether the lender was in a position to 

dominate the will of the borrower. Where 


the rate ofinterest is high the- Court may 


proceed to give relief under 8.3 (1), cls. (a) - 
and (b) read with the explanation to the 
proviso in el. (d) where it is stated that 
interest may, by itself, be sufficient evidence 
that.. the, transaction -was- Bubetentially 
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unfair, In our opinion nothing can be more 
unfair than 100 per cent. interest with 
annual rests where there is sufficient 
security for the debt. , 
Thenext point argued on behalf of the 
appellant is that he comes within sub-s. (4) 
ofs. 3of the Usurious Loans Act, 1918, in- 
asmuch as the plaintiff was a bona fide 
transferee from the original mortgagees. 
To assert such a proposition seems to bea 
mere effrontery. To say that they were not 
aware that the rate of interest was uncon- 
Bcionable seems to us to be absurd. Then 
again he purchased the mortgage-bond 
for Rs. 2,000 when the actual amount due on 
‘the bond was over Rs. 5,000. Was he not put 
upon an enquiry why the mortgagees were 
selling their interest at such a loss? The 
absurdity of the position taken up appears 
from the very statement of the fact. 
This appeal is, therefore, dismissed with 


costs. Weassess the hearing-fee at ten 
gold mohurs. 
A, Ne As Appeal dismissed. 


dos uu mec Costes] 


CALCUTTA HIGH COURT.. 
APPEAL FROM APPELLATE DEOREE No. 19)4 
oF 1925. 

December 22, 1927. 
Present:—Mr. Justice Mukerji. 
MANMATHA NATH SARKAR—PLAINTIFF 

—-A PPELLANT 
versus 5 
DEBENDRA NATH SAMANTA ANDOTHERS 
—DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 107— 
Enhancement of rent—Decree of Settlement Officer, 
binding nature of—EHirroneous decision, whether bind- 
ing on Civil Court. 

A decree of a Settlement Officer in proceedings under 
s. 105 of the Bengal Tenancy Act operates as a Civil 
Oourt decree and cannot be treated as a nullity even 
if it happens to be erroneous. 

S paa Mohan Ray.v. Asutosh Mukerji (1), fol-. 
lowed. 

Appeal against the deerce of the Third 
Subordinate Judge, Midnapore, datel the 
llth of May, 1925, mcdifying that of the 
Muusif, Fourta Oourtat l'amluk, dated the 
6th of December, 1924, - ^ ^ 


MANMATHA NATH SARKAR 4. 


. Settlement Officer and that 


Lu 


DÉSHNDRA NATH SAMANTA. -743 


Babu Pyari Mohan Chatterjee, for. the 
Appellant. "d" pii per 

Babu Apurba Charan Mukherjee, for the 
"Respondents. S l 


JUDGMENT.—This appeal arises out 
:of a suit for recovery of arrears- of rent. 
The plaintiff elaims rent at the rate of 
Rs. 13-3-15 gandas with cesses and damages, 
His claim was based upon a decision- 
under s. 105 of the Bengal Tenancy Act. 
The defence was that the rate of rent 
was Rs. 12-6-44 pies only. The learned 
Munsif decreed the suit at the rate at 
which the plaintiff laid his claim with 
costs and interest and from that decision. 
the defendants having preferred an-appeal 
the decree of the trial Court was modified’ 
the plaintiff being given a decree. only 
at the rate which was- admitted on be- 
half of the defendants. The substance of the 
decision of the learned Subordinate Judge 
is that the lands which formed the subject- 
matterof the suit consisted of undivided 
‘shares of parcels of homestead lands which 
did not constitute a holding andin respect 
‘of which norent could be settled by the 
-Settlement Officer under the provisions of 
-g, 105 of the Bengal “Tenancy Act, The 
learned Judge also was of opinion that 
certain matters which should have béen 
‘taken into consideration in determininga 
fair and equitable rent for the lands 
had not been taken into account by the 
there were 
grounds whieh stood in’ the way of “any 


.enhancement.being made ..in, respect of 


‘the rent of the ldnds. For these reasons 


' the Subordinate Judge took the view that- 


the Sattlement Officer. had no jurisdiction 
to make the order that he did under 
s.1050f the Bengal Tenancy Act and that, 
therefore, the order was a nullity and 
was not binding on the parties. The 
plaintiff who has preferred this appeal 
challenges the correctness of the view 
whichthe learned Subordinate Judge has 
taken as aforesaid. lam clearly of opin- 
ion that the appellant’s contention should 
succeed. I can put my reasons in no 
better words than what have been used 
by the learned Munsifin his judgment in 
this case. Th3 learned: Munsif has 
observed thus: “A decree ins. 105 pro- 
ceedings opera‘es as Civil Court decree 
(vide s. 107) and there cannot be any 
doubt thatthe Settlement Officer who en- 
hanced the rent here had jurisdiction to 
try the case under s, 105, Bengal Tenancy, 
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Ast brought by the plaintiff against the 
defendant. Even if the Court made a 
mistake, the Court had jurisdiction to 
decide wrong as wellas right and if the 
wronged party did not take the course 
prescribed by law to set the matters 
right the decision, however wrong, can- 
not be disturbed now. Soin any case the 
decision under e, 105 proceedings must 
be taken to be binding on the parties”, 
‘This view is amply supported by the 
decision of this Court in the case of 
:Dharani Mohan Ray v. Asutosh Mukerji (1). 
The learned Subordinate. Judge seems 
. fo have been underan entire misconcep- 
tion as regards the true meaning of the 
word ‘jurisdiction... What amounts to 
absence of jurisdiction -in circumstances 
such asthese and under what circum- 
stances a decree passed by a competent 
- Court may «amount to a nullity as being 
passed without jurisdiction have been 
clearly explained in a very recent decision 
of this Court inthe caseof' Ishan Chandra 
Banikya v. Moomraj Khan (2). 

For the reasons given above, I am of 
opinion, that this appeal should be allow- 
ed, the decree passed by the learned Sub- 


ordinate Judge set aside and thatof the. 


trial Court restored and I order accord- 
ingly; but there will be no order for 
costs in this Court or in the Court of Appeal 
below. | 

A. N. A. | Appeal allowed. 
à C) 82 Ind. Cas. 396; 40 C. L. J. 34; A. I. R. 1924 Cal. 


0 : ms 
(2) 97 Ind. Cas. 770; 45 O, L, J. 24; 300. W, N, 940; 
A. I. R. 1926 Cal. 1101. 
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CALCUTTA HIGH COURT. 
APPZAL FROM APPELLATE DECaEE No, 483 
l oF 1925. 
December 19, 1927. 
Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, KT., and 
Mr. Justice Graham. 
HARA CHANDRA MANDALC-—PLAINTIFF— 
l ÅtPELLANT 
versus 


MOHANANDA MANDAL AND OTHERS— 


DErENDANTS— RESPONDENTS. 

Vendor and purchaser —Suit by purchaser against 
trespasser—Trespasser, whether entitled to question 
bona fides of sale or adequacy of consideration— 
"Paper transaction’, meaning of -Transaction found 
to be sham—Order for refund of price, whether 


proper 
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A sued B and C for recovery of possession of 
certain properties alleging that he had purchased the 
eee from C and prayed that if C was found to 

ave had no interest at the time of the purchase the 
price paid might be dgcreed to him. B pleaded 
that he had purehased the same properties from 
C's predecessors-in-title long before the.alleged sale 
to A. C contended that'he had validly transferred 
the properties to A. The lower Appellate Court 
found that the sale set up by B was untrue, and that 
the sale set up by A was a mere ‘paper transaction 
created by C to enable A to bring the suit, and, 
while dismissing A’s suit for possession, directed that 
the amount admitted by C to have been received 
from A should bé refunded to A. In second ape 


peal: 

Held, (1) that B, being a trespasser, was not entitled 
to challenge the validity of the sale to A on the 
ground that it wasa mere ‘paper transaction’ or was 
for inadequate consideration; [p. 746, col. 1. 

(2) that C having admitted that he had sold the 
properties and received the price therefor and A 
having admitted that he had purchased the properties 


and paid the consideration therefor, there was no 


principle of law under which C could be com- 
pelled to return the purchase-money to A, |p. 746, 


col. 2, 

Lai Achal Ram v. Raja Kazim Husain Khan (1), 
applied. 

Kamini Kumar Deb v. Durga Charan Nag. (2), exe 
plained. 

Appeal against the decree of the Subor- 
dinate Judge, First Court, Dacca, dated the 
18th of November, 1924, affirming that of the 
Munsif, Fourth Court, Dacca, dated the 28th 
of May, 1923. : 

Babu Bimal Chandra Das Gupta, for the 
Appellant. 

Babu Kanai Lal Saha, for the Respondents. 

Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar. 

JUDGMENT. 

Suhrawardy, J.—This appeal arises 


' out of a suit by the plaintiff for recovery of 


possession of a certain piece of land said to 
have been purchased by him from defend- 
ants Nos.3,4and 5. The plaintiffs case 
was that the land belonged to three bro- 
thers Raj Mohan, Nanda Mohan and Deba 
Mandal. After the death of Raj Mohan and 
Deba Mandal their shares were inherited 
by the defendants Nos, 3 and 4, the Sth de- 
fendant being one of the brothers. The 
defence of the principal defendants was 
that the property belonged to Raj Mchan 
alone and that he had transferred it to the 
defendants before his death. During the 
progress of the suitin the trial Court the 
plaintiff added an alternative prayer to his 
plaint, namely, that if it was found that 
his vendors had no interest in the property 
the price paid by him to them might be 
decreed against them. The defence of the 
vendor defendants was that the lend he- 


“1071. O. 1928 


longad to ths three brothers and that Raj 
Mohan did not sell the land to defendants 
Nos. 1 and 2as alleged by them. but that 
they had sold the land to the plaintiff: and 
consequently a decree for refund of pur- 
chase-money should not be made against 
them. Judhistir, defendant No..3, further 
gaid that the entiro purchase-money as men- 
tioned in the kobala was not paid to him 
and aportion of it was stil unpaid. The 
Munsif in the trial Court held upon an ex- 
@mination ofthe evidence that the case for 


defendants Nos, | and 2 was true and that. 
the property belonged to Raj Mohan alone: 


who had sold it to the defendants as alleg- 
ed by.them. On appeal the learned , Bub- 
ordinate Judge found that the. property 
did not belong to Raj Mohan alone that it 
belonged to all the three brothers jointly, 
and that the kobala propounded by the de- 
fendants was not executed by Raj Mohan 
and was not a genuine document. After 
entering this finding against the defend- 
ants the learned Subordinate Judge went 
on to discuss the merits of.the plaintiff's 
case and remarked that the consideration 
of the three kobalas from the defendants 
Nos. 3, 4 and 5 though they had equal 
shares was not the same. He, however, 


does not question the genuineness of the 


plaintiff's kobalas but records an opinion 
about them inthese words: “In my opin- 
ion, all these kobalas were mere paper 
transactions and they were created to en- 
able the plaintiff to bring this suit. Ifthe 
plaintiff really intended to purchase this 
land, he would have paid Rs. 200 to Judhistir. 
I, therefore, find no reason to decide the 
question of title in plaintiff's favour." In 
the result he confirmed the decree of the 
Munsif which was to the effect that the 
plaintiffs suit should be dismissed and 
that the amount admitted by defendants 


Nos. 2, 4 and to have been received from. 


the plaintiff should be returned to the 
plaintiff by the defendants. I regret that I am 
unable to follow the reasoning of the learn- 
ed Subordinate Judge in this matter. He 
findsthat the defendants’ kobalas were not 
genuine. The defendants are, therefore, 
trespassers and he holds that the plaintiff’s 
kobalas are genuine but says that they are 
paper transactions created in order to en- 
able the plaintiff to bring this suit. It is 
difficult to understand what the learned 
Subcrdinate Judge exactly means by using 
the words ‘paper transactions.’ This is 
one of the instanees where expressions are 
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loosely used without attaching proper 
legal significance to them.. The reason that 
the Subordinate Judge gives for helaing 
‘that the plaintiff's.kobálas are paper trane» 
actions is that they were created to enable 
the plaintiff to recover possession of. land 
from the defendants, If that is the idea 
with which the documents were-created I 
do not see why they should be called paper 
transactions. The vendors admit that they 
sold the property and the purchaser claims > 
that he has purchased this property, That 
being so, it is difficult to imagine any cir- 
cumstance which would enable the Court 
to say that the documents were paper trans» ` 
actions. In the case of Lal Achal Ram v, 
Raja Kazim Husain Khan (1) their 
Lordships of the Judicial Committee held 
that where the plaintiff suing in ejéctment 
claimed under a transfer from the-trua: 
owner the deed of sale containing an 
untrue statement as.to the’ payment of 
the purchase-money, but being otherwise 
reasonable in its terms, and affirmed and 
acted upon by both: vendor and purchaser, 
and neither champertous nor contrary to 
publie policy, it operated as' a present 
transfer to the plaintiff giving him a gcod 
titleon which it was competent for him 
to sue, unless the defendants succeeded 
in, proving that the transfer was not 
merely voidable but absolutely void.. The 
present cate seems to me to fall exactly 
within the principle enunciated by their 
Lordships. It is a suit against a treg- 
passer who has no right. to retain posses- 
sion ofthe property as against the true 
owners of it. The true owners are de- 
fendsnts Nos. 3, 4 and 5. They ray that 
they had sold the property to the plaintiff 
and the plaintiffin virtue of that transfer 
—it does not$ matter whether the entire- 
consideration money was paid for the 
transfer—brought the present suit against 
the defendants who had no right to 
retain possession of it in the presence of’ 
his vendors. Insupport of thé~ view of 
the Court below reference has been 
made to the- decision in the case of 
Kamini Kumar Deb v. Durga Charan Nag 
(2) where it has been held that if a 
document is fictitious the principle of the 
decision in Lal Achal Ram's case (1) does 
not apply. Though I consider that the 

(1) 32 I. A. 113; 27 A. 271; 9 O. W. N.477; 80, Qf. 
155; 15 M. L. J. 197; 8 Sar. P. O. J. 772 (P. O), 


(2) 74 Ind. Cas, 392; 37 C L.J: 122; ALI R, 1993 
Cal. 921, ose - 
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jaw as broadly enunciated in that judg- 


ment is an inroad upon the principle un- 


‘derlying the decision of the Judicial Oom- 


- passers, 


- 


‘plaintiff relied was without 


mittee in Lal Achal Ram's case (1), I do 
-‘not think that the considerations which 
influenced é 
. Kumar's case 


their Lordships in Kamini 
(2) to hold against the 
document:;sr^ presentin the present case. 


‘In Kamini. Kumar's case (2) thereis no 


finding that the defendants were tres- 
In fact on the § statement of 
the facts of that case it is evident that 
they had some ostensible right to the 
possessionof the lands in suit there, It 
has not beenfurther found that the person 
who- had title.to the land supported the 
plaintiff's title either, in the plaintif in 
his own rightor in the . plaintiff as the re- 
.presentative of the true owner, The con- 
tention of the^ defendants in that ease 
was that the conveyance upon which the 
any con- 
sideration and passed no right. It may 
be said that a transaction without any 
consideration is void and, therefore, falls 
outside the decision in Lal Achal Ram's 
case (1). In the present case there was 
consideration, though inadequate accord- 


ing to the Subordinate Judge upon which . 


plaintiff's title was well founded. If the 
consideration is inadequate the vendors 
may have the right to avoid the transac- 
tionorin other words, it renders the 
transaction voidable. If the whole of the 
purchase-money is not paid to one of 
the vendors he has the right of an un- 
paid vendor under the law. But any 
question that may arise between a vendor 
and a vendee with referenee to the trans- 
action is outside the competence of atres- 
passer to challengethe validity of the sale 
on any such ground. 

Now,thereason which the Subordinate 


Judgehas given to hold that the kobalas - 


are paper transactions is that they are 
ereated to enable the plaintiff to bring the 
suit. Admitting theobject to be as stated 
by the Subordinate Judge I do not find any 
reason why the plaintiff cannot maintain 
the suit. The vendors, defendants Nos. 3, 4 
and:5, had the right to maintain the guit. 
The plaintiff under those transaetions is 
either their agent or benamdar: in either 
capacity he is. entitled to maintain the 
guit. Then again under the decree 
passed by the Subordinate Judge the 
amount of consideration received by de. 
fendants Nos. 3,4 and 5 has been decreed 
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against them, The vendors admit- thai 
they have sold the -property and receive 
the price therefor and the purchaser says. . 
that he has purchased 
consideration forit, I fail to seeon what 
principle of law the vendors 
compelled in these circumstances to re- 
turn the purchase-money. In my opinion 
on the findings arrived at by the ` 
Subordinate Judge the plaintiff is entitled 
to succeed. 
The result isthat this appeal is allowed, 
the decree of the lower Appellate- Court 


“set aside and the plaintiff's suit decreed 


with coste throughout. EN 


Graham, J.—Iagree.. | | 
A, N. A. l Appeal allowed., . 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE J)BOREE 
No. 1837 oF 1925.  - 
. December 21, 1927. 

Present :—Mr. Justice Mukerji. 
RAMA NATH NASKAR AND OTHERS 
—DEFsNDANTS—-APPELLANTS ` 
versus 
TARAK NATH BANERJEE AND OTHERS 

PLAINTIFFS — RESPONDENTS. f 
Civil Procedure Code (Act V of 1908), 0. XLI, v. 28, 
O. XLIII, r. (1) (u)—Order of remand under inherent 
powers, appealability of. +. 
An order of remand in the exercise ofthe inherent 
powers of a Court for the ends of justice is not 


appealable. [p. 747, col 1.] : 
Appeal against the decree of the Third 
Additional District Judge, 24-Perganas, 
dated the 7th of April, 1925, modifying that 
ofthe Munsif, Second Court at Baruipore, 
dated the 22nd of May, 1923. 
M. Syed Nasim Ali, for the Appellants 
Babus Apurba Charan Mukherjee and 
Panchanon Ghosal, for the Respondents. 
JUDGMENT.—The decree of the 
lower Appellate Court which has given ` 
ris2 to this appeal is divisible into two 
parts. The first of these paris is the 
decree for arrears of rent that has been 
awarded to the plaintiffs. The second part 
of it relates to the question of enhancibility 
of the existingrent. Tne appeal to this 
Court is dirested againstthe second part 
aforesaid and is confined to the relief 
whieh the plaintiffs claimed for enhance- 
ment of rent, :The. trial Court decreed the 


it.and paid the `. 


can be `. 


ahi t 
} 
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sult at the existing rate 


that Court. The: lower Appellate Court 
has confirmed the decree for arrears of rent 
‘with the modification that instead of 124 
per cent. as damages, damages 

esn: awarded at 25 percent, 
the prayer for 
the order. that has  beea 
the lower Appellate Court 
‘decree of the trial Court is to be set aside 
and the case remanded for a fresh decision 
of the question in the light of such further 


As regards 


made by 


.evidence as the parties may think fitto. , 


adduce. The order in question appears to 
me to be one which is not one of those 
orders of remand from which an appeal 
. would lie under the Code of Civil Proce- 
dure. It is an order which the learned 
 dudge evidently thought fit to pass in the 
exercise of its inherent jurisdiction and for 
the ends of justice. I am, therefore, of 
opinion that no appeal would lie from this 
-decision and that the present appeal must, 
therefore, on that ground be dismissed. - 


. I have been asked by the learned Vakil 
. for the appellants to treat the nemorandum 
of appeal as an application under s. 115 


of the Code of Civil Procedure. I have. given . 


the matter the consideration that it deserves 


but I am unable to say that the reasons 


which the learned Additional District Judge 
- has given for making an order would not 
justify the same, 
would perhaps not entirely agree with the 
view which the learned Additional District 
Judge has taken at ‘least as regards the 
form ia which he has made the order. 
That, however, is a different matter. . On 


the whole I am unable to hold that the: 


order, such asit is, calls for the interference 
of this Court under the provisions of 8. 
. 115 of the Code of Civil Procedure. 


The learned Vakil for the appellants has 
brought to my notie» the fact that settle- 
- ment operations are in progress in the 
District to which the case relates and that 
in view of the provisions of s. 111 of the 
BengalTenancy Act the further trial of the 
guit that has been ordered by the learned 
Additional District Judge should be 
stayed. This, no doubt, is a matter that 
has.gotto be considered but I would leave 
it to the trial Court to determine whether 
the section to whichI have just now referred 
- je.applieable undexthe circumstances and. to 
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of rent with 
damages at 124 per cent, The prayer for 
enhancement of rent was dismissed by: 


have" 
enchancement of rent. 


is that the: 


Speaking for myself, I - 


Roy), fox the Appellante. 


r 


"b 


pass such orders as regards this matter as 


it may consider proper to pass. | 
“The .appeal is dismissed but in the cir- 
cumstances there will be no order:as to 
costs.  - a ae a 


CAN, AY Appeal dismissed. 


~ 
- > eel = 
as * 


- CALCUTTA HIGH COURT. 
." APPEAL FROM ORIGINAL DEOREE | 
- No. 227 oF 18925. `. 
MEM December 8, 1927, .- | 
Present:—Mr. Justice B. B. Ghose and 
. -` Mr: Justice Cammiade.:. . - 


ANNADA BANDHU DAS AND OTHERS 
200550. —DEFENDANTS — APPELLANTS ~ 
MPO versus © ~ 
: AMBICA CHARAN BHATTAOHARJEE 
|o — PLAINTIFF AND ANOTHER 
^ —Qo-PLAINTIFF—HRESPONDENTS. 
' Administrator—Alienation by administrator for 
purposes unconnected with administration, validity of 
— Probate and Administration Act (V of 1881)—Hindu 
Wills Act (XXI of 1870), s. 2—Succession, Act (X of 
1865), s. 269—Powers of administrators of Hindu Wills 
before 1881. hun ee f aa 
Before the passing of the Probate. and Adminis- 
tration Act, 1881, an administrator acting under the 
Hindu Wills Act had the same authorily agan exe- 
cutor under s. 269 of the Succession Act, - which 
was made -applicable to Hindus by 8.2 of the Hindu 
Wills Act. [p. 748, col. 2; p. 749,col.l.] .. E 
An executor or administrator has no absolute 
power to dispose of property ofthe deceased for pur- 
poses not necessary'fór the administration of: the 
estate. [p. 750, col 2.] APT 
Corser v. Cartwright (2), Solomon v. Attenborough 
(3) and Attenborough v. Solomon (4), applied. 
Preonath Karar v. Surja Coomar Goswami (1), 
distinguished. AE i 
Where a. Hindu widow who had taken out Letters 
of Administration of the estate of her deceased hus- 
band granted a permanent lease of property belonging 
to the estate describing herself as the widowof the 
deceased, without legal necessity, and for purposes 
unconnected with the administration of the estate, and 
the lessee was not even aware of the fact that Letters 
of Administration had been granted tothe widow: ` 
` Held, that the lease was not binding on the estate 
and, that the reversioners were entitled to recover 
possession of the property after the -death of the 
widow. [p. 751, col. 1. i l - 
Appeal against the decree of the Officiat- 
ing Subordinate Judge, Second Court, 
Chittagong, dated the 15th of September, 


925. ` a 
Dr. Sarat Chandra Basak (with him Babus 
Chandra Sekhar Sen and Nikunja Behari 


-— 
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- Babus- Jogesh Chandra Roy, Narendra 
umar Das, Nripendra Chandra Das and 
Jagneswar Majumdar, for the Respond- 


ents. - 
JUDGMENT. 

Ghose, J.—This is an appeal by some 
of the defendants, that is, defendants 
Nos. 7, 10, 16 and the representatives of the 
original defendant No. 14, against the 
‘judgment and decree of the Subordinate 
Judge, Sécond Court, Chittagong, dated the 
15th September, 1925. The suit was origin- 
ally brought by the plaintiff No.lonly by 
making the plaintiff No. 2 a pro forma 
defendant who was subsequently transferred 
on hisown application to the category of 
plaintiffs. These two plaintiffs claimed 
the property in suit as the reversionary 
heirs of one Bhabani Das Bhattacharja who 
died in Oetober or November 1874 leaving 
a widow Bama Sundari him surviving. 
Bhabani had previously executed a Will 
dated the 28th July, 1874, by which he had 
appointed several executors. The executors 
renounced their executorship and the widow 
applied for Letters of Administration with 
the copy of the Will annexed which was 
granted to her onthe 8th of February, 1875. 
It appears that on the 6th May, 1879, the 
widow Bama Sundari executed two per- 
manent leases in favour ofone Gour Hari 
Das (Choudhury), the predecessor- in-interest 
of defendants Nos. 7 to 15 and the pro- 
perties covered by these two leases are the 
only subject matter of dispute in thia 
appeal. The Subordinate Judge has made 
a decree for possession in favour of the 
plaintiffs making the defendants liable 
for mesne profits. From that decree these 
defendants have appealed to this Court. 

—. The history after the grant of the Letters 
of Administration is that the agnates of 
Bhabani Das oppressed his widow in 
.various ways so that she was obliged to 
leave the family dwelling-house of her 
husband and had to go to live in her 
father'sresidence. In September, 1899, she 
applied to the District Judge for permission 
to -sell certain properties. This permission 
was refused and in that order the District 
Judge made certain observations about the 
revocation of the Letters granted to her. 
In November 1899 two of the executors 
applied for Letters of Administration with 
the Will annexed of Bhabani Das and the 
plaintiff No. 1 also made a similar applica- 
tion. In the meantime on the 28th September, 
1899, Bama Sundari sold her right to all the 
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properties tothe predecessor in-interest of 
defendants Nos. 1 to 6. The learned District 
Judge granted Letters of Administration 
to one of the executors named Kebal 
Krishna Bhattacharji. On appeal the High 
Court set aside that order, and the result 
was that the original grant to Bama Sundari 
was not interfered with. In September 
1906 Bama Sundari brought the properties 
covered by the two pattas of 1879 to sale 
after having obtained a decree fof rent. It 
will be noticed that this was after she had 
parted with all her interest in the pro- 
perties left by her husband. The disputed 
properties were purchased by the predeces- 
sor-in-interest of the defendants Nos. 16 
to 19, who has been found to be a benamidar 
of the original lessee Gour Hari. Bama 
Sundari died on the 10th January, 1921, and 
this suit was brought by the plaintiffs to 
recover possession of the properties left by 
their materna] unele Bhabani Das, of which 
the properties subject to the aforesaid 
leases are now the subject-matter of thig 
appeal. The ground urged by them isthat 
there was no legal necessity for permanent 
leases, The Subordinate Judge in hig 
judgment discusses various points and has 
come to the conclusion that the leases were 
not granted for legal necessity, He has 
further held that the widow had only limit- 
ed powers of alienation as administratrix 
and has not the power before the passing of 
the Probate and Administration Act, 188], 
to grant permanent leases without’ the 
sanction of the District Judge. He has also 
held that the transaction entered into by 
the widow in granting permanent leases was 
not abona fide one. He appears to have 


-been of opinion that the selami which was 


said to have been paid to the lady before 


“the Sub Registrar was not actually received 


by her, but that there was only a show of 
payment. In that view he has decreed the 
sult. 

The first contention on behalf of the 
appellants is that the Subordinate Judge 
has misread the law as regards the powers of 
an administrator governed by the Hindu 
Wills Act before the passing of the 


Probate and Administration Act as stated 


in Phillips and Trevelyan’s book on Hindu 


Wills (2nd Edition, page 225) by omitting a 


‘not’ in the quotation made by him. This 
istrue. Theirargument is that before the 
passing of the Probate and Administration 
Act, an administrator acting under the 
Hindu Wills Act bad the same authority as 
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an executor under s, 269 of the Indian 
Succession Act which was made applicable 
to Hindus by s. 2 of the Hindu Wills Act. 
Section 269 of the Succession Act of 1865 
runs thus: “An executor or administrator 
has power to dispose of the property of the 
deceased, either wholly or in part, in such 
manner as he may think fit.” I am of 
opinion that the Subordinate Judge was 
wrong in his viewof the law as regards the 
powers of an administrator under the Hindu 
Wills Act before the passing of the Probate 
and Administration Act of 1881. Whether 
the leases are binding on the plaintiffs or not 
will depend on other considerations and the 
matter will be dealt with later on. 

“The next point urged is that in any 
view of the ease under the terms of the 
Will, it should be held that the widow for- 
feited her right to succeed to the pro- 
perty by the sale of all her properties in- 
herited from her husband on the 28th 


eptember, 1899, and that the plaintiffs were 


entitled to come in as heirs under the 
Hindu Law on that date; and the suit 
having been brought in January 1924 was- 
barred by limitation. With regard to this 
point.we are of opinion that the appellants’ 
argument cannot be sustained. Even 
assuming that-the sale would work & 
forfeiture of. the right of the widow, which 
we are not prepared to hold, there is no 
subsequent disposition of the property 
under the Will and the-result' would be an 
intestacy.- The widow was the heir under 
the Hindu Law and she would be entitled 
to hold the property as the heir of the testa- 


tor Bhabani Das under any circumstance: 


whenu there was: no gift over under the 


Will; and so long as Bama Sundari was: 


alive, the plaintiffs would have no? title to 
the property left by Bhabani. 

The first point is& more substantial one 
and requires careful consideration. lt is 


contested on behalf of the respondents that 


Bama Sundari did not give the permanent 
leases of the property in question in the 
courseof theadministration of her husband's 
estate, and, therefore, the powerconferred 
upon an administrator under s. 269 of the 
Succession Act of 1865 does not come into 
play, Letters of Administration were grant- 
ed to herin 1875. The finding of the Sub- 
ordinate Judgé is that there were no debts: 
to'be paid by the administrator. It was 
not necessary for the administrator to 


alienate the property for the purpose of 


administration; nor does it appear that-the 
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administration had not already come toan 
end atthe time when the permanent leases 
were given. The leases, therefore, granted 
by the lady were not granted by her as 
administratrix but should be. taken as 
granted by her asa Hindu widow and not 
being supported by legal necessity are not 
binding on the plaintiffs. It is further 
argued that on the finding of the Sub- 
ordinate Judge that the leases were not 
bona fide they are not binding on the plaint- 
ifs under any circumstance, ; é 


The lease Ex. B (15) shows the reason | 
why it wasgiven. The other lease, we are 
There the 
lady describes herself as the widow of 
Bhabani. It is stated that the istemrari. 
mokarrari kaemi daemi patta was given. for 
the purpose of her husbaud's Gaya sradh, 
for the expenses of her residence at Benares 
and other necessary expenses. . These are 
matters which cannot be held to be for 
the purpose of the proper administration of 
the estate of her deceased husband, and 
she does not describe herself in granting 
the leases as administratrix nor does it any. 
where appear that the lessee was aware that 
she was given Letters of Administration of 
her husband's estate. 

I apprehend that the powers given to am 
executor under s. 269 of the Succession Act: 
of 1865 werefor the purpose of conversion. 
of the testator's estate: into money. for the 
payment of debts tothe creditors and for 
the facility of division of. the legacies, 
The powers granted under that Act were 
the same- for all cases of “administration,. 
whether the testator died after leaving & 
Will or died intestate. Where it is clear: 
that no: debt has to- be paid. and .no 
legacies - have to be. divided, it would 
be difficult to say that an .adminis- 
trator has an unlimited power. of sale for 
his own purposes: No authority in point 
has been cited at the Bar with regard to 
any restriction on the exercise of-the power 
of an executor or administrator under s. 269 
of the Succession Aet, but as that section 
was taken from the Haglish Law, I think 
it is permissible to refer to English gus 
thorities in order to explain the nature 
of the power, which I shall presently do, 


It was contended by Mr, Chandra Sekhar 
Sen in reply that the fact that the lady’ 
did not describe herself. as administrator 
did. not affect the right of the lessea 
and he relied on the ease of Preonath Karan 


m : 
v. Surja Coomar :Goswami-(1) where- the 
Court held that the fact that the vendors 
“did not describe themselves as administra- 
tora but described themselves as heirs did 
not affect the case, because either as ‘ad- 
' ministrators or as heirs they were entitled 
to sell, though as heirs they could not sell 
anything more than their own shares. 
This would beapplicable only to the case 
of bona fide purchasers who had no know- 
ledge that the money was’ to be ‘applied 
otherwise than for the payment of the testa- 
tor’sdebts. [See Corser-v. Cartwright (2) 
referred to in the above case.) In Soloman 


. v. Attenborough (3) one of two executors 


without the knowledge of his co-executors 
pawned artieles of plate belonging to the 
testatore estate with certain pawn-brokers, 
who had: no notice that he was not “the 
absolute owner thereof, and he misapplied 
the money advanced upon them forhia 
own purposes.. At the date of the pledge 
all the testator'8 legacies and debts so far 


as they were known had been. paid, but the’ 
residuary estate had not been completely. 


realised ‘and distributed.. On the death of 


the pledgor the transaction was discovered, 


and an action was brought by his co-execu- 
tor and a new trustee against the pawn- 
brokers to recover the plate. The Court 
of Appeal held; reversing the trial Court, 
that inasmuch as: the pledgor had not 
‘purported to’ act as executor, and the 
defendants had no notice that he was exe- 


cutor, the latter had-no title to the plate: 


and must deliver it up to the plaintiffs, The 
House of Lords affirmed the decision on. 
appeal on the:ground that the proper in- 


ference from the facts was that the execu- 


tors at the time held the pla‘e not as execu- 
tors but as trustees and, therefore, the 
deceased executor had no power to ‘pledge 
. the plate: Attenborough v. Soloman (4), In 
Ricketts v. Lewis (5) it was. held that an 
administrator has no power to mortgage 
lease-holds of an. intestate under leases not 
containing repairing covenants.in order 
to raise money for repairing the property. 
And such a mortgage will beset aside as 
against a mortgagee who has notice of the 


' (1) 19 C. 26:9 Ind. Dec. (N. 8.) 464: 
B (1876) 7 H. L. 731; 45 L: J. Oh. 005. 7 
(3) (1912) 1 Oh. 451; 81 L. J. Oh. 212; 106 L. T. 87; 
56 B. J. 270; 28 T. L. R. 225. l 2 
(4) (1913) A. O. 76; 82 L. J, Oh. 178; 107 L. T. 833; 
- J. 76; 29 T, L. R. 79, , 
S (1882) “A Oh, 745; 51 L, J. Oh. 837; 46 L, T, 308; 


' t ' 


. "ANNADA BANDHU DAS V, AMBICA OHARAN BHATTACHARJHE, ^ .107 L.O.1928 — 


purpose for which the money is raised.. 


Fry, J., (as he then was) observed: ‘What 


authority had the administratrix to raise. 
money for the purpose of repairing. the.. 


property? It may be that she was liable.to 


repair by virtue of covenants in the lease, . 


but having regard to the length of the 
terms and the fime when they were grant- 


a1 that does not appear probable, andthe ~ 


onus of proving that there was such a 
liability is on the- mortgagee, and he has 
not discharged it. It comes then, shortly, 


to this, that at the date of the mortgage 


Mrs. Lawis did not require the money for 


any purpose which it was- her duty to’ 
. perform as adminisiratrix, and that.she did . 


require it. for the purposes of her own 
bedeficial enjoyment." ji 
. Applying the principles 
these cases there cannot be any doubt, in 


my judgment, that the leases in dispute . 


cannot be sustained.. There was no debt 
to pay offthe testator; the lessordid not 
purport to grant the leases as administra- 
trix, she did so rather as the, widow of 
Bhabani Das: the lessee does not appear 
to have any knowledge that Letters of-Ad- 


“ministration had been granted to the lessor, 


there was clear notice in the lease to the 


lessee that the money was required for 


purposes quite different from what it was 
the duty of the lessor to perform as an ad- 


ministratrix, all these circumstances estab- 


laid down in 


PN 


lish that the leases are not binding on `` 


the estate left by Bhabani Das, even. 
assuming that the lessee did actually: pay. 
the premium to the lady as stated. in the, 
leases. An executor or administrator does 


not appear to have aecording to the law an . 
absolute power to dispose of the property. . 
of the.deceasedifit is not necessary for 


the purpose of administration of the estate, 
but a bona fide purchaser, may be protects 


ed in certain cases where a transfer is nof — 


^ 


for that purpose. ` 5 xo ! 
There can be no doubt that. she could 
make alienations for necessity as a Hindu 


widow. But the Subordinate Judge haa. 


found that there was no necessity for 
such alienation and no attempt-has been 
made to show that that finding is incorrect, 


[tis further argued on behalf of the res ` 


gpondente that the Willitself does not give 
a free power of alienation’ by way of 
leases even to the executors. Paragraph 


(3) of the Will says: “In caso it becomes. ` 

necessary to grant, any permanent leases. 

to tenants, the exscutors shall be. com, 
2o x 


At Vs 
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petent to grant them under the signature 
. of my wife, and at the end of each year, 
they shall submit and explain an account 
of the income and expenditure to her.” 
i3 urged that it cannot be- reasonably said 
that when the executors: had renounced, 


the widow would according to the Will . 


itself, get an unfettered power of making 


alienation by way of permanent leases by . 
taking Letters of Administration with the : 


Will annexed. Iam not quite sare that 


if it was necessary for the purposeof ad- 


ministration the widow could not grant a 
permanent lease by reason of these pro- 
visions. But on the grounds already stat- 
‘ed- we are of opinion that the leases which 
were granted by the lady were granted by 


owner of a widow's estate as heir of 
Bhabani, and, as such, not being support- 


entitled to recover. possession after the 
death of the widow. - 


On these grounds the appeal must - be. 


dismissed.with costs. > l 
Cammiade, J.—1 agree. "e š 
A, N.A, ` Appeal dismissed, 


? anar 


CALCUTTA HIGH COURT. 
APÉNAL FROM APPELLATE DEOREZ No. 1537 
' a : oF 1925. P. 
.. ^ December 21, 1927. -> `` 
: Present: —Mr. Justice Mukerji. 
. .NIBARAN CHANDRA SIKDAR. 
© —PLAINTIFF—APPELLANT .: 
Po ENDE. versus KE. mE 
=- “ABDUL, HAKIM AND OTHERS— 
DEFENDANTS—RESPONDENTS.  . 
vr. 1—Review—Revised | decree .confirming original 
decree 
decree, competency of—Landlord and tenant—Assign- 
ment by landlord—Possession, whether transferred 
ipso facto as against tenant. TP l $5 
' The effect of allowing an application for review” ig 
to vacate the decree originally passed, and the decree 
that is subsequently made on ‘the review, even if it 
does not modify the decres originally passed; is a new 
decree superseding:the original one; and it is, there- 
fore, open to a party to prefer an appeal from the 
decree passed on review even if it does not in any way 
modify the decree originally passed. [p. 752, col. 1.] 
Basheshar Nath v. Ram Kishen Das’ (4), followed. 


A mere assignment or transfer is not sufficient to- 
put the assignee or transferee in possession as against. - 


persons claiming to hold under the assignor or 
transferor. [p 752, col 2] 7^ ° , ^ | 
Appeal against the deoree of the Addi- 


tional Subordinate Judge, Chittagong, 


- NIBARAN OHANDRA SEKDAR V, ABDUL HAKIM.. | 


It 


without modification —Appeal from revised - 


-- Rakshit, 


dated the 7th of March, 1925, reyerein g that 


of the Munsif, South Raozan, dated the 9th 
-of August, 1923. ou M l 


,. Babus “Krishna ^ Kamal Moitra and 


' Rabindra Nath Choudhury, for. the Appel- . 


lant. .- - 
Babu Narendra 
“Respondents. MEC 
 JUDGMENT.—Tnhe suit which has 
“given .rise to this appeal was "instituted 
"by the plaintiff for declaration of title and ` 
recovery of khas possession of certain 


Kumar Das,. for. the 


lands, | "m 
- -The lands comprised of- two .plots,—the 


southern portion of Cadastral Survey:Plot 


e 


No. 3315 and the whole of Oadstral Survey 


“Plot No. 8316. The plaintiff's case was that 
her in the exercise of her right as- the ' as tna 


the lands. originally belonged to his. father . 


in ryott right and comprised aholding held 
- under one Nobo Ohandra Saha, that the said 
ed by legal necessity, the reversioners are. 


‘Nobo Chandra Saha sold up the holding at 
a rent sale, and that one. Ramesh Chandra 
“Rakshit purchased it at the said sale and 
let it out to the plaintiff in ` dar-vyoti 
interest on the 23rd April, 1920, that the 


.- "defendants dispossessed him in August, 


1920, upon which he instituted asuit under . 
s. 9of the Specific Relief Act but was 
‘unsuccessful therein’ and hence the suit, 
The case of the defendant No.-1 was that 
Oadastral Sarvey Plot No. 3315 was held by ` 


- 


hisfatherindar-ryoti rightunder one Sarada 


. Oharan Sikdar who in 1917 also mortgaged 


-his ryoti interest to the said defendants’. 


. father.” The case of the defendant No, 3 
.was that Oadastral Survey Plot No. 3316 


belonged to certain "persons, that under a ` 
partition and a transfer subsequently-máde 


 itcame to be owned in #yoti right by the 


defendant No. 3, and that he settled it.in 


4 


>  - dar-ryoti tothe defendant No. 1. 
Civil Procedure Code (Act V of 1908), O. XLVII, . : 


The-Muhsif decreed the suit; but tha - 
Subordinate.Judge on appeal has dismiss: 
ed it. MEME LM SE 
The Subordinate Judge has found. that . 
the documents showed that one Noboa 
Chandra Saha having obtained a decrég — 
for arrears of rent against the plaintiff's 
father Ratanmani put the holding up to 
sale and Ramesh ‘Chandra Rakshit pur. 
-chssed it at such sale in 1900, that in 1906 


r 


' Barada Charan Sikdar sold his interest in 


the lands to Ramesh Ohandra Rakshit, and 
‘in April, 1920, plaintiff obtained a settle- 
ment thereof from the said Ramesh Chandra 
He was of opinion that there. was 
nothing. to show who this. Nabo Ohandra 


Saha was or whether he was thesole land: . 


1 
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lord and whether Ratanmani was the sole 
tenant, and that there was no explanation 
why Sarada was not made a party in the 
rent suit which Nobo Ohandra Saha institut- 
edthough Sarada along with Ratanmani 
were recorded in Cadastral Survey Records 
as the tenants in respect of the two plots 


Nos 3315and 3316 which werealso described ° 


therein as one holding with the defendant 
No. I's father as & korfa tenant under them. 
On the whole he was of opinion that the 
rent-decree and the sale wasa shady and 
suspicioustransaction. He, however, decided 
the appeal on the. ground of limitation 
holding that the suit failed as neither the 
plaintiff nor his lessor Ramesh was in 
possession within 12 years before the suit. 
lt is this finding on the question of limita- 
tion that is challenged on behalt of the 
plaintiff who has preferred this second 
appeal. 

. "To thé maintainability of the appeal a 
preliminary objection has been taken on 
behalf of the respondents. It is pointed 
out on their behalf that this appeal was 
filed on the 21th June, 1925, that prior to 
filing the appeal the plaintiff had filed en 
application for review on the 30th April, 
1925, before the Subordinate Judge and the 
application for review was allowed on the 
14th September, 1925, the result being that 
the appeal was again heard and on the 20th 
January, 1926, a frésh judgment was deli- 
vered by which the original judgment was 


held to stand good andafresh decree was 


prepared and signed on the 27th January, 
1926. It is urged that the present appeal 
is'in the circumstances not maintainable. 
The appellant, on the other hand, urges 
that by the order granting the application 
for review the Subordinate Judge merely 
kept his original judgment “in abeyance", 
as he expressly said in his order passed on 
the 14th September, 1925, and that when by 
the judgment ultimately passed on the 28th 
January, 1926, and the decree prepared and 
signed on the 27th January, 1920, the 
original judgment was held to stand good, 
the appellant is competent to attack the 
original judgment and the original decree 
in this appeal. In my opinion the effect of 
allowing an application for review is to 
vacate the decree originally passed, and the 
decree that is subsequently made on the 
review, even if it does’ not modify the 
decree originally passed, is a new decree 
superseding the original one. For this 
view that I take, Ido not find any authority 
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directly or clearly in point. The case of ' 
Kanhaiya Lal v. Baldeo Prasad (1) was one 
in which: the former decree was modified 
in important particulars on the review; so 
also inthe easeof Brjjbast Lal v. Salig Ram 
(2) there was a modification. In the case of 
Pyari Mohan Kundu v. Kalu Khan (3) it is 
said at page 1016*, thatif the application 
for review is successful the appeal cannot 
D and Kanhaiya Lal v. -Baldeo 

rasad (l) is quoted in: support. The 
decision of the Lahore High Couit in 
Basheshar Nath v. Ram Kishen Das (4) is , 
perhaps the only authority which may be 
cited as fully supporting my view. 

In the circumstances I think it proper to 
record my views on the merits of the appeal 
on which also I think the appeal must fail, 
The argument on the meritsis that as the 
defendants cannot claim any higher rights 
than those of under-ryots, and inasmuch as 
Ratanmani’s and Sarada’s names were 
recorded as ryots inthe Cadastral Survey. 
Records, and because the defendants cannot 
dispute the purchase by Ramesh of 
Ratanmani's interest at the rent sale and of 
Sarada's interest by private purchase, or 
challenge the lease granted by Ramesh to 
the plaintiff, it should be held that the 
under.ryoti tenancy which was at one time 
held under Ratanmani and Sarada still 
continues and, theréfore, the possession of 
Ramesh and also of the- plaintiff is 
established. In other words, it is contended, 
that the relationship as between ryot and. 
his under-ryots not having been determined 
even though no rent may have been paid 
or received, Ramesh must be held to have 
been in possession and- so the plaintiff, 
This argument. assumes that & mere assign- 


ment or tradsfer is sufficient to put the 


assignee or transferee’ in. possession as 
against persons claiming:to hold under the 
assignor or transferor, a proposition which 
cannot be seriously put forward: In my 
opinion, the finding of the Subordinate 
Judge on the question of -posgession is . 
a question of fact and should be viewed 
as such, : 

The appeal fails and is dismissed with . 
costs, 


A. N. A. , Appeal dismissed, . 
9 28 A 240; A. W.N. (1905) 265. ` 

2 14 Ind. Cas. 472; 34 A, 282; 9 A. L; J. 183, 
(3) 41 Ind. Cas. 497; 44 O. 1011. — 

(4) 54 Ind, Cas. 966; 140 P. R. 1919. 

* Page 0144 O,—! Ed. | 
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LAHORE HIGH COURT. .” 
SECOND CivinL APPEAL No. 1160 or 1927.- 
November 29; 1927. is 


Present: —Mr. J ustice Tek Chand, '- 
KHURSHID HAQ —DerRNDANT— - 
APPELLANT ‘ : 
.- versus. . > 
E RAM DITTA MALL- PLANTIER ; 
; RESPONDENT. 


Negotiable Instruments -Act (XXVI of 1881), . 8. $02 
Pro- note silent as to interest—Interest from date of 
note, whether can be awarded. 

The liability on a promissory note payable on 


demand ‘arises from the date of the note from-which ' 


date. limitation begins to run and not- from the, date 
ón which a demand is made for payment, “and, 
therefore, where such a- note is silent às tò interest, 
interest is claimable- under 8. 80 ofthe Negotiable 
Instruments Act at, 6 per cent. from the date of the 
note. 

Pramroz Eduljee . Dinshaw ` ve Mahomed -Essa 6, 
followed. 

- Best v. Haji M uhammad Sait (1), dissénted from. . 
' Second appeal from a decree of the Dis: 
trict Judge, Gurdaspur, dated the 12th of 
Mareh, 1927, reversing that of the Sabor- 
dinate J udge, Second odd 


catod the-5th of July, 1926, 


j ` Mr. Mehr Chand Mahajan, ior the Appel, 
ani, 
` Mr. Fákis Chand, for the is Respondent. ^ 


-- —- a s 5; 


and pa the suit Tuk on 
appeal the learned District 


earefully going through the evidence and 


examining the ‘story set up, by the defendants 


. appellantin all its -aspects, came to, the 
conclusion that -he had failed to ` prove 
that the pro-note had been executed with- 
Out consideration, Mr. Mehr. Ohánd for 
the appellant -has- 
finding but he has been unable to point 
out any substantial -error in. procedure 
which’ would justify . interference by 
this Court on: second . appeal. 
therefore, be held that the defendant has 


failed-to, prove that the pro-note was withe .. 


out consideration, 

. Tae second. point urged by. Mr, Mehr. 
Ohand is thatin the pro-note.no rate.of 
interest is mentioned and as the, plaintif. 


48 
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.88. correct 


Gurdas pur, 


Judge, -aftr ` 


tried. to attack this- 


It must, 


| 288 


has. failed : A próve “that -he — any 
"demand. from the defendant before the 
‘institution of the -suit—no interést was 
legally payable. In. gupport .of his con- 
‘tentions he relies ou a: décision of the 
Madras High . Qourt. reported: as Best 
v. Haji Muhammad Sait. (1). "Thére are). 
no -doubt, certain - observations. in that 
ruling. which’ support -Mr, . Mehr . Ohand's 
conténtion, but so .far-às I-am aware. the 
.view taken theré has never been accepted 
-by this or~ any other Court. 
The ‘question was recently considered “by 
&.Division . Bench: i the:. DE High 
Court in. 'ramroe . s Dinshaw. Ny 


yw Ae. Q 


the | note ' from Sis. Pig E ‘time “of: 
limitation begins to run and not from 
the date on which a demand is made for 
payment. Where, therefore, such a note is 
silent as to interest, interest is claimable 
-under s. 80 of the Negotiable: Instrumenta 


. Act at 6 per cent. from the date of the - 


note, Following this. ruling I hold that 
the learned District: Judge was right in 
allowing plaintiff ` interest .at 6 per cent, 
from the date of pro-note till realization. 
No further point was-urged. The appeal 
fails and is dismissed with dosts, __ 
RB LL Appeal n 
A. N, A.” j NES 74 


- 


(ay 23 M. 18; 8 1nd. Dec. (x. s,) 407 
(2) 94 Ind Cas. 21; 50 B. 200; 28 Bon, X jn 141; A. 
I R, 1926 Bom. 241, | 


oo 
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LAHORE HIGH COURT. 
OrvıL REVISION PETITION-No. 740 op 1927. 
(Fo&wsRLY O1WIL APPEAL No. 1428 or 1927), 

November 23, 1927, : 
— 7 Présent: —Mr- Justice: Tek Ohand. ` 
BUN J BEHARI LAL--DEFÉNDANT No. 1 
M Lm 


"anat MUBARIK. BEGUM AND 
ANOTHER-TH&OUGH Musammat MUBARIK. 
BEGUM--PraiNTIFFS—MUHAMMAD 
MUN IR KHAN AND Oras DEFENDANTS 
— RESPONDENTS, de 
* Civil Procedure, -Code. (Act V of 1908), 8. „jólin 
function, ‘principles governing grant. -of—Order under 


inherent powers, appealability of- 
: When the jurisdiction `of a Gourt under. B 151, 
Oii Procedure qon is. invoked for granting. an 


t 


454 
njunction ` and itis; called upon to act ex debito 
justitia, it is. necessary for the plaintiff to establish 
a strong prima facie case and to show that -if the 


‘Injunction asked for is not granted, irreparable in- 
jury or inconvenience would result. - [p. 755, col. 1.] 


Firm of Manohar Lal-Mahabir Pershad v. Firm of. 


Jai Narain-Babu Lal (1), referred to. 
. An order passed under 8. 151, Civil Procedure Code, 
- is not appealable.;[ibid.] 


Petition for- revision of the order of the 
Subordinate Judge, First Class, Ludhiana, 
dated the 18th February, 1927. 

Mr. Fakir Cliand, for the Petitioner. 

Ed M uhammad Tufail, for the Respond- 


M UDGMENT.—In order to clearly 
understand thé .points. involved in this 
appeal itis necessary to state a few. pre- 
liminary facts. The relationship of the 
parties will appear from the following pedi- 
gree table :— : 


NI 
| Zahur, 
Begum. 
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On the 10th of October, 1922, Muliam- 
mad Munir mortgaged a house with, dee 
féndant No. L, 


pait against him for recovery of the amoun 


t 
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He having failed to :make. 
payment in &ccordancee with the terms of: 
the mortgage the mortgagee instituted a 
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due to him and a preliminary" decree was 
passed in his favour on the 12th' of. - No- 
vember, 19:4, for Rs. 12,427-lo which was 
made final on the’ oth of June, 1925. In 
execution of this decree the ` mortgaged 
property was sold by public auction on the 
18th of March, 1926, to: the decree-holder 
for Rs. 5,000 only. To this sale the judg- 
ment-debtor raised a number of objections 
which were after lengthy enquiry dismiss- 


ed by the. executing Court and the sale -` 


confirmed on the. 28th .of. May, 1926. 

Muhammad  Munir, judgment- debtor ap- 
pealed to this Court -against the order of 
confirmation but the appeal was rejected by: 
Colastream, J.; on the 5th of October 192v. 

After the dismissal of. this. appeal the 
decree-holder applied tor being put in 
possession of the property which he had. 
purchased at the auction-sale, but before 
any proceedings could be’ taken on this - 
application, the judgment-debtor's wife .. 
Musammat Mubarik Begum and his sister's . 


daughter Musammat Aisha Begum,.a minor | 


14 years old, instituted the present suit 
for a declaration that the property sold to 
the decree-holder was owned by them 
under a Will purporting to have been exe- 
cuted by Musammat ,Hamida Begum, 

mother of Muhammad Munir, judgment: 
debtor, on the 10th of June, 1906, On the 
same day an application. was presented 
in the Oourt -praying that proceedings 
in execution of the. decree passed in . 
favour 0f the. decree-holder against 
Muhammad Munir may be stayed, - It was 
not stated under what provision of law. the 
application was.made, On this application : 
the Senior Subordinate Judge has issued 
a temporary injunction staying delivery of 
possession to defendant No.1 pending the 
disposal of the suit instituted by Musammat 


-Mubarik Begam &nd Aisha Begum. 


Against this order granting the tempo-. 
rary injunction the decree-holder has prei 
ferred a miscellaneous. appeal . under O, 
XLIII, r. 1. 
the respondents urges that no appeal lies 
as the lower Court, in granting the injunc« 
tion, has acted under s. 151 of the Civil 
Procedure Code, Mr. Fakir Chand for the 
appellant replies that .the lower Court. 
has really. issued the injunction under O; 
XXXIX, r, 1,and an appeal is competent, 
He further prays that, in case. it be held 
that the order in question is not appealable, 
the memorandum’ of ` appeal may be 
troatad ag one for ud ín 


i 


Mr. Muhammad Tufail for | 
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In order to decide whether .the appeal 
is competent, itis necessary to determine 
under what section the lower Court pur- 
ported to act. 
judgment of thé learned Senior Subordi- 
nate Judge granting the temporary in- 


junction is a rambling document and it is © 


not easy to find out under what section the 
learned Judge purportedto act. The judg- 
ment is. written in such a way that it 
eannot besaid where the recital of the 
. arguments of Counsel ends and where his 
own decision begins. The difficulty. is 
enhanced by the fact that in the applica- 
tion filed by ‘the plaintitfs on the 23th of 
November, 1926, ib was not stated under 
` what section the applicants were moving 
the Oourt, nordid the Court insist upon 
a compliance by the parties with the in- 


structions repeatedly issued by this Court © 


that every application presented by a party 
must clearly give the provision of the 


law under which the party seeks to apply. 


The. observations of the learned Judgein 
the penultimate paragraph of the judgment 
are not mutually. consistent. but I gather 
from the very last sentence of that para- 


graph where. the Court has expressed the. 
opinion that the injunction in this case. 


was' legally issuable "under s.- 151, Civil 
Procedure Code" that he intended to act 
under that section, Orders passed under 
8, 151, Civil Procedure Code, are admitted- 
ly .not-appealable, and I must accordingly 
sustain the: preliminary objection urged 
by Mr. Muhammad Tufail and hold that.no 
appeal lies, be ee 

“But while: I hold that no appeal lies I 
am ofopinion. thatthe circumstances . of 
this case are such as to justify interference 
-by this Court onthe revision side. The 
lower Oourt has, as already: held, issued 
the injunction under 3, 151, -Oivil - Proce- 


dure Oode, but in doing so it has entirely, 
overlooked the principle which should be. 


kept in view by a Court in taking action: 


under that section. It is well-settled that. 


when the jurisdiction of the Oourt is in- 


“ voked under :that section and it is called: 


upon to aet ex debito justitia, it is neces- 


sary for. the plaintiff to establish a strong 
| prima facie case and show that if the in- 


Junction asked for is not granted, irrepar- 


able injury, or inconvenience would result, . 


The ruling of the Letters Patent Bench; 

[Firm of Manohar Lal-Mahabir Pershad v; 

Firm of Jai Narain-Babu Lal (1)], which 
(1) 55 Ind, Cas, 403; 9 Lah, L, J, 283, ... 


KUNÍ BEHART LAL; v, MUDART BEGUM. 


It is unfortunate that the. 


` perty in question 


958 


has been referred to by the lower Court 
itself, lays down clearly these propositions. 
The lower Court has not applied its mind 
to this aspect of the’ case. The respond- 
ents’ Oounsel has candidly’ expressed his 
inability to. make out such .a case. from 
the materials on therecord. On the other 
hand,.he-concedes that when:the mortgage 


-Buit against the husband of plaintiff No. 


-l was pending and protracted procéedings 
in execution of.the decree passed thereon 
‘were going on the plaintiffs ‘didnot in- 
tervene and assert that they possessed any. 
rights in the house, but that as soon as 


;"the judgment-debtor. had: exhausted all, 


his tactics in delaying the execution: of 
the decree, and the sale had been cónfirm- 
‘ed, plaintiff No..1 who is the judgments 
‘debtor's wife-and plaintiff No. 2, who is a 
minor relation of his, at once instituted 
the suit and applied: for grantof a tem- 


porary injunction to stay. delivery of pos- 
-gession to the. decree-holder. .. The: plaint- 


‘iffs’ suit: was based mainly on a Will pur-. 
“ported to have been executed on the90th 


of June, ‘1906, by Musammat Hamida’ 


Begum, mother of the judgment-debtor and 
in para. 5 of the plaint.it was stated that’ 
in a decree obtained against Ahmad Shah 
‘(father of the judgment-debtor) this Will 
had. been set-up but had not been accepta 
éd- by the Oourt, Oa: these ` recitals 
in thé plaint'it was absolutely ‘necessary 
for the plaintiffs -to make outa strong 
ease before tlie jurisdiction of the Courts . 
"under 8.151, Civil Procedure Oodde,. could. 
-be, invoked, but.as already’ stated, it is. 


;&dmitted-that such a case cannot be made 


-out on the record a8 it stands at present. , 
. A, theréfore, accept the petition for 
‘revision, .56t aside the. order of. thé lower 
Court and discharge the injunction issued : 
staying. delivery of possession of the pros 
to the decree-holder, ` 
Having regard to all the circumstances of 
the case the parties shall bear their own. 
‘costs in both Courts, WE 
‘I wish to make it clear that. nothin 
‘contained in this judgment is-to-be taken’ 
as in any way affecting the rights of the” 
parties on the merits of the ‘suit; which 
are yet to be enquired into and adjudicate- ` 
ed upon by the lower Court; syr 5 70077 
Bop. o SS ow Order setiaside,. `- 
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. | LAHORE HIGH COURT. 
First Civi APPEAL No. 2811 oF 1920. 
2 December 1, 1927. i 
- Present:—Mr. Justice Broadway 
i. — -. &nd Mr. Justice Jai Lal. 
-AGYA BINGH—DzrENDANT— APPELLANT 


- |: TeT8u8 sts 
S; SUNDER SINGH—PraINTIFE— 
E o __.. RESPONDENT. a 
‘,, Civil- Procedure Code (Act V of 1908), ss. 2, 104— 
` Court Fees Act.(VII of -1870), Sch. I, Art 1, Sch. II, 
Art. 1l—Order filing or refusing to file. award, whe- 
‘ther decree—A ppeal—Court-fee—Arbitration—Refer- 
énce of disputes relating to partnership accounts— 
Power of arbitrator to decide -dispute as to -assets— 


Award—Direction to- transfer -all title-deeds, - whether, 


vague. € MP : 
“An order filing ‘én award.or refusing to file an 
award in.an arbitration without the intervention of 
the Court is neither a decree nor an.order having 
the force of, a decree, and an appeal-from such an 
order need not, thefefore, bear ad valorem Court-fee 
under Sch. I, Art: 1 ofthe Court Fees Act but is to be 
stamped as an appeal from an order not having the 
` force of & decree.under Sch. JI; Art. 11 of that Act. [p. 
101,601.2.] = "i.v. EC E. 
` Gauri . Shankar v. Anant. Ram, (D, Dharam 
.Da& v. Ajudhia -Pershad (2), Hari Mohan Singh v. 
Kali Prosad Chaliba (3) and Ghulam Khan v. Muham- 
mad Hassan (4); distinguished. ME MP 
Sarwan Pande y. Jagat Pande (5), applied. 
: In a reference to arbitration of: disputes relating to 
partnership accounts with & view to the dissolution 
of a partnership;.it' is open to the arbitrators to 
decide any disputes that might arise during the course 
of the investigation into the partnership affairs as to 
whether or not any particular contract of property 
belonged to i formed part of the partnership asseta. 
, col. 1. vM DS. 7 ) 
. Shamlal v. Parshotam Das (6), relied oh. 
“An award cannot.be held to be invalid ‘for want 
of finality merely because it directs-one party to 
transfér -or endorse to another ‘all the title-deeds and 
securities . relating to certain ' properties. without 


ppectiying particularly what those deeds are." If in. 


he course ofthe execution of the decree passed in 
terms of thé award any question arises as to whe- 
ther or not a particular’ title-deed- -relatés to the 
properties referred to, the question can be settled by 
the-execution Court, [p. 758,-col. 2.] dE ONDES 
First appeal: from the decree of the 


- a 4 


the.3ist August, 1920. _ ; ile 

. Lala Sardha. Ram, R.: S., Lala Badri Das, 
E B, and Mr. Hem Raj, for the -Appel- 
ant; - ^ . : e um AE 

; . Messre.-Man. -Singh and Kishen Dial, for 

“the Respondent; . Z2 


Senior Subordinate Judge, Delhi, dated. 


s., : . .-§UDGMENT, > 
Broadw&y,dJ.—Two per&ons Sunder 
Singh and Agya' Singh, were carrying on 
business 488 contractors in partnership, 
About the 20th May, 1925, they decided to 
` Bnd this partnership and referred the 
questions arising between them to the 
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arbitration of Sardar Bahadur Singh, who 
had to go into, the question of dissolution 


of thé partnership and into the accounts.. — 
The arbitrator gave his award on the 5th |. 


July, 1925, subsequent to- which Sardar 
Sunder Singh filed an application in the 
Court of the- Senior Subordinate Judge, 
Delhi, for. an order that‘the.award should 
be filed and: made a rule ôf Court. On 
ihe 30th August, 1926, an order was passed 
directing that thé award be filed and A 
decree was drawn up in tlie terms of- 
the said award Agya Singh then prefer- - 
red an ‘appeal to this Court attacking the 
order directing that the award be filed 
and paid a Court-fee of Rs. 10 on the 
memorandum of ‘appeal, -At:the hearing ` 
of this case a preliminary objection was 
taken by Mr.’ Man Singh; on. behalf of 
the respondent Sunder, Singh, to. the 
effect that the “appeal was insufficiently 
stamped’ inasmuch as Art. I of Gch..I 
of thé Court Fees Act was applicable. 
Under that. Article the Court-fee prescribed 
is an ad 1alorem ‘one, Mr. Man Singh in 
support of his contention referred to Gauri . 
Shankar v. Anant’ Ram (1), That was a 
decision of my own sitting alone, A Te- 
ference to my-judgment in that.‘csse shows 
that the point now before the Court wasinct 
decided. by me,- The proceedings in that 
casà were under para. 16-(1) of the Second 
Schedule, Civil Procedure Code; and .I 
held there that the .appeal.-did not fall 
within the purview of s, 104:(f), Civil 
Procedure Code: Reference.had been made 
in the course of the arguments in that 
cas: to Dharam Das `v. Ajudhia 
Pershad (2) and Hari Mohan Singh v. Kali 
Prosad Chaliba (8) and Mr. Man. Singh 
referred to these two authorities." Now both 
these cases dealt with the old Code. . In. 
Dharam Das v. Ajudhia Pershad (2) ib . 
was held that inasmuch as Art. 18 of the: 

Second: Schedule of the: Court Fees Act did 
not apply, the only Article applicable was 
“Art. 1 of Séh; I of the Court. Fees Act, 
fixing an-ad valorem: fee.in the ease. The 
question was not discussed at any length © 
by the Judges deciding, the case and Hari 
Mohan Singh v. Kali Prosad Chaliba. (3) -is | 
really. more in.point.. There it was held 
by a Division Bench of the Caleutta.High ' 
Court, following Ghulam Khan v, Muhama 


` (1) 94 Ind, Cas: 646:.A. LR. 1996 Labi 408, |- 
(0B, R. 1881, O 0000 00 o7 
B BOlh- 7 s ls 
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mad Hassan (4) that an order having the 
force of a decree is in fact a decree and.it 
was, therefore, held that the. fee payable 
wasan ad valorem ong. Ghulam Khan v, 
Muhammad Hassan (4) was a case decided 
ultimately by. their Lordships of the 
Judicial Committee who state at page 182* 
as follows: “The decisions of the Indian 
Courts on those provisions are so conflict- 
ing that it may. be useful to state general- 
ly the conclusions at which their Lord- 
ships have arrived on some of the disput- 
ed points brought to their attention in the 
course ofthe argument." They then pro- 
cesded to lay down certain definite con- 
clusions and the third one is as follows :— 

“Where the agreement of. reference. is 
made aud the arbitration itself takes place 
without the intervention of the Court aud 
the assistance of the Courtis only sought 
in order to. give effect to. the award...... 
Proceedings described as a suit and 


registered as such must be taken in. 
order.to bring the matter—the agreement 
to refer-or the award as the case may be—. 
under the cognizance of the Court. That. 


is or may be a litigious proceeding cause 


may be shown against the application and, 


it, would seem that the order made there- 
on is a decree within the meaning of that 
ooo as defined in the Civil Procedure 

0 e," 

Now, it seems to me that their Lord- 
ships held that an order directing the 
filing ofan award in circumstances such 
as existin the present cass fell within the 
definition of the expression “ decree " as 
defined inthe Civil Procedure Code, that 
was then in force. A reference to that de- 
finition and the definition ofthe term or 
expression ‘decree’ as found in the exist- 
ing Oodeare different in material particu- 
-Jars. There it was specifically laid down 


that. an order specified in s. 588 of the. 


“old Code is not within this definition. A t! | 
: eight-annas, and the memorandum of appeal ` 


reference to s. 588 shows that an order 
filing an award or refusing to file an award 
ia an arbitration without the intervention 
of the Court was not made appealable. It 
follows, therefore, that such an order fell 
within -the . definition of the expression 
“ decree " and the necessary consequences 
followed. In the present Codes. 2(2) de- 
fines a decree and specifically states that 


(4) 29 O. 167; 29-1. A. 51; 6 O. W. N. 226; 12 M. L. 


J. 77; 4 Bom. L. R. 161; 8Sar. P. C. J. 154; 25 P.R.. 


1902 (P. C.). 
*Page of 29 O.—[Ed.] : 
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the expression shall-riot include (1): any 
adjudication-.from:-which an: appeal-lies.ag 


an.appeal from an orde? y. whiles, 10£ of. 
the ‘(Jode (new).in. sub-s. 
ally provided for’ an appeal against. an 


(f). spacific- 


order filing or refusing to filean award in 
an arbitration without the intervention of : 
the- Court. In these. circumstances - it 
appears to me that the order in the pres». 
sent case. is not and cannot be. regarded 
asa decree-and, therefore, the remarks of 
their Lordships of the Judieial Committee 
in Ghulam Khan v: Muhammad Hassan (4) 
do notappear to me.to be applicable, .. ` 
Mr. Man Singh on this. being. pointed. 
out to him admitted that the order in this 
case was not a decree but contended that: 
it was an order. having the force of a 
decree. He was, therefore, unable. to cite 
any authority in support of his contention 
and lam unable myself to see how an. 


order of this nature can have the forceof 
. & decree and. I would, therefore, hold that. 


for the purposes of Oourt-fees an appeal. 
from an order unders. 104 (f), Civil Pro- 


‘cedure Code, would be governed. by Art. 


ll of the Second Schedule of the Court 
Fees Act. In this view Iam-supported by 
Sarwan Pande v. Jagat Pande (5)a° Divi- 
sion Bench of the Allahabad High -Oourt: 
to be found printed in 103 Ind. Oas, 315.: 
At page 316 their Lordships say:—- | 
“In our judgmentthe Court. below was 
wrong in holding that the memorandum’ 
of appeal was not sufficiently stamped. It. 
is to be noted that an appéal is allowed’ 
by s. 104 (f), Civil Procedure Code, against’ 
an order filing or refusing to file an award 
without the -intervention: of the Court.: 
That being so, the present applicant was 
entitled to file an appeal against the order- 
of the learned Munsif, ‘by which he ordered : 
the award to be made a rule of’ the 
Court. The appeal being against an order . 
the requisite: Oourt-fee stamp was: of: 


being stamped with a Court-fee stamp of 
that value, was sufficiently stamped. and ` 
the appeal ought to have been heard on: 
the merits." a 


I would, therefore, .disallow the pre- 
liminary objection and holding that the 
memorandumof appealis sufficiently stamp- 
ed proceed to hear the case on the merits. 

Turning to the merits of the case, Mr. 
Sardha Ram for the plaintiff, Agya Singh, 


(5) 103 Ind, Oas.. $15; 25.A.L. J. 741, Ps 


LH 


‘contended that the agreement to refer to 
Brbitration dated the 20th May, 1925, did 
"not contain any reference to matters which 
the arbitrator decided, namely, the ques- 
‘tion as.to what contracts weré joint and 
what were not joint was not referred to 
the arbitrator, nor was the question as to 
the. immoveable property of. the partner- 
ship. The agreement to.refer is to be 
found translated at page 5 of the printed 
paper book from lines 14 to 22. This 
‘translation Mr. Sardha Ram has admitted 
to becorrect,: A reference to this shows 
"that the terms of reference were very wide. 
It recites that the. parties to this appeal 
"had been carrying on work as contractors 
in partnership for a considerable period and 
` had decided to end the partnership business 
but that for -certain reasons, not given, 
they were- unable to dissolve the partner- 
.ship: amieably.: They, therefore, referred 
their mutual disputes which related to the 
settlement of partnership accounts to Sardar 
BahaduriSingh, Sub-Divisional, Officer who 
was to be the sole arbitrator and whose 
decision on the matter was to be binding on 
both, . àù , l 

It appears that the arbitrator went into 
the question as to whether certaia con- 
tracts -were partnership contracts or. not, 
and. also dealt with certain immoveable 
~ properties which he found belonged to the 
partnership. It appears to me that there 
- was nothing either irregular or improper 
in what the arbitrator did. In order to 
arrive at a propersettlément of the part- 
nership accounts it seems to me that it 
was necessary forthe arbitrator to ascer- 
tain first what the assets and liabilities 
of the partnership actually were, and 
jn order to discover this it was obviously 
necessary for him to decide any dispute 
that might arise during.the course of 
his investigation into the partnership 
affairs as to whether or not any particular 
contract or property belonged to and formed 
part of the partnership assets. In this 
view I am supported by Shamlal v. 
Parshotam Das (6). I would, therefore, hold 
‘that there is no force in this objection and 
that the agreement to refer to the arbitrator 
the settlement of the partnership ac- 
‘counts necessarily included a reference of 
all the disputes that might arise during 
the arbitration proceedings as to what pro- 
` perty was to be taken into account. Had 
- .'(6).58 Ind. Cas. 585; 42 A. 277; 18 A. L. J. 241; 2 
U.P; L. R. (A) 104.. - , | 
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there been -any -moneys belonging to. the - 
partnership in Banks or deposited . with - 
other persons it.is obvious they would 
have been and ought to.have been included 
in thedistribution and, therefore, I consider 
that the arbitrator rightly included in his 
distribution theimmoveable property which 
admittedly belonged to the partnership. `. 


.. Next it was urged that the arbitrator had 


been guilty of corruption, This matter was 
put in issue and decided against the appel- 
lant by the Court below. The' charge of 
corruption is based on the fact that while 
the award was given on the 15th July, 1925, . 
the arbitrator had on the 29th June, 1925, 
deposited a sum of Rs, 20,000 in the Punjab 
Sind Bank at Amritsar. Admittedly there 


is no direct connection between this de-  - 


posit and any malpractice on the part of ' 
the arbitrator. We are, however, asked to 
presume that this payment was the result 
of a bribe or illegal renumeration given to - 
It has not been 
pointed out to us that the arbitrator bad 
no private means of his own, and I think 
it would be unfair to raise the presumption 
contended for.: f i 

Next it was urged that the award was 
bad for want of finality, inasmuch as by 
cl. 5 of the award the appellant was direct- 
ed to transfer or endorse the separate title- - 
deeds and documents aud other valuable 
securities in favour of thé respondent. It 
was contended that the arbitrator should 


“have drawn up a list of all the doéuments 
referred to. 


Inasmuch as the arbitrator 
decided, rightly or wrongly, that the re- 
spondent was entitled to all the properties 
represented by these title-deeds and valu- 
able securities, and as far as can be made . 
from the agreements advanced at the Bar, 
there is no doubt, as to what these title- 
deeds and valuable securities actually were, 
Iam unable to see that the award is bad 
on this account, If in the course of the 
execution of the decree passed in terms of 
the award any question arises as to whe- 
ther or not a particular title-deed refers to. 
property which belongs to the partnership 
the question ean be settled by the Execut- 
ing Court. The decree itself would to my 
mind be specific enough. 

. Finally, it was urged that the arbitrator 
was wrong in administering a special oath 
to the respondent. It appears that the 
oath was administered at the instance of the 
appellant and this objection, therefore, . 
scarcely appears to be within his. powers, * 


D 
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In any event the arbitrator has solemnly 
stated asa witness of the appellant, that 
the statement was made by the respondent, 
on the oath as required by the appellant 
and he filed the recbrd of the statement 
made which he said had been signed by 


-both appellant and respondent. The ap- 


pellant went into the witness-box after the 
arbitrator had given his evidence and did 
not deny his signature nor contradicted 
the arbitrator's statement. I must, there: 
fore, hold that there is no substance in this 
objection. -> 

I would, therefore, dismiss this appeal 
with costs. l 
. Jai Lal, J.—l1 agree. 


R. L. Appeal dismissed, 
A. N. A. 
LAHORE HIGH COURT. 


CRIMINAL APPEAL No. 787 or 1927. 
November 25, 1927. 
Present:— Mr. Justice Tek Chand. 
KHANA AND ANOTHER—ACOUSED— 
APPELLANTS ' 
i VETSUS | 
EMPEROR-—RsSsPONDENT. ` 

Criminal trial—Sentence—Enhancement of sentence 
in revision, grounds for. 

The mere fact that the High Court asa Oourt of 
first instarice would have passed a heavier sentence 
is not by itself a sufficient ground for enhancing a 
sentence in revision especially when the sentence 
passed by the trial Magistrate is a substantial one. 

- Empress v. Chuni Lal (1) and Emperor v. Budha 
(2), relied on. 

Appealífrom the order of the Magistrate, 
First Class, exercising enhanced powers 
under s. 30, Oriminal Procedure Code, 
Shahpur at Sargoda, dated the 29th June, 
1927. ` 

Mr. M. L. Puri, for the Appellants. 

Mr. Mulk Raj, for the Government Advo-. 
cate, for the, Respondent. ' l 

JU DGMENT.—The appellants, Khana 
and Dosa, have been convicted of an offence 
under s. 304, Part II, Indian Penal Code,’ 
forhaving eaused the death of one Sapa- 
hiya, a blind old man, 60 years of age, and 
have been sentenced each to undergo 
rigorous imprisonment for five years. 
They have now appealed and the Crown 
has filed an application for enhancement of 
sentence. . 

[His Lordship after dealing. with the 
appeal by the accused proceeded as fol- 
lows:— | RS 
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As to the sentence Mr. Malk Raj for the 
Crown has strenuously urged that in view. 


.of the unprovoked nature of the azsault 


on a helpless, blind old man, the maximum 
sentence of seven years, which could be 
‘passed by. the learned- trial Magistrate, is 
the appropriate sentence in a case like 
After fully considering the matter 
Iam, however, of opinion that no. adequate 
grounds have beenshown for my interfering 
on revision with the sentence passed by the 
Magistrate.’ The principles upon which 
this Court acts as a Court of Revision in 
such- applications were enunciated in the 
well-known case of Empressv..Chuni Lal (1) 
and, have been recently reaffirmed by 
in Emperor v. 
Budha (2). The mere fact that I myself 
sitting as a Oourt of the first instance 
would have passed a heavier sentence is not 
by itself a sufficient ground for interference 
especially when the sentence passed by 
the trial Magistrate is a substantial one. 

I, therefore, dismiss both the appeal filed 
by convictsand thé petition for enhance- 
ment of sentence on behalfof the Crown. 

R. L. Appeal and application dismissed, ' 


A. N. A. B 

(1) 7 P. R. 1889 Cr. ; 
- (2) 49 Ind. Oas. 772: 7P. R.1919 Cr.; 20 Or. L. J, 
212; 48 P. L. R. 1919; 8 P. W. R. 1919 Or, ` | 
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LAHORE HIGH COURT. 
MrisCELLANEO08 First Oivit ÁrPsaL No. 954 
- OF 1927. 

December 2, 1927. 

Present :—Mr. Justice Zafar Ali. 
Musammat LACHHMI BAI AND ANOTHER— 

APPELLANTS ; 

versus ` 

DIWAN OHAND— RESPONDENT. 

. Guardians and Wards Act (VIII of 1890), s. 25 (1) 
—Application for custody of minor—Matters to be 
considered— Welfare of minor. 


An order under s. 25 (1), Guardians and Wards Act 
cannot be made bit for the welfare of the minor and 


_in considering what will be for the welfare of the 


minor regard must be had to the age, sex and 
religion of the minor and where thé minor is old 
enough to form an intelligent preference that must 
also be taken into consideration. [p. 760, cols 1 & 2. 
Sarat Chandra Chakarbati v. Forman:(1), followed. 
Miscellaneous first appeal from an order 
of the District Judge, Shahpur at Sargodha, 
dated the 21st March, 1927/ 9th April, 
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Ch. Zafar Ulla- Khan, for the Appel- 
lanie e ru 


anta... 0o s | | | 
Dri Gokal Chand: Narang, for? the Re- 
pondent. :. . p uc ue INE 


: SUDGMENT.—This is: an. appeal 
‘against: an:order ‘made by- the. District 
Judge of: Sargodha - under.sg.:25 -of the 
-Guardians and-Wards-Act. The minor in 
question named: Kushalya is a grown. up 
girl who.in-company~.with her’ mother and 
8 younger sister left the roof of. her father 
Diwan ‘Chand and. eloped with a Muham- 
madan neighhour of the name-of Ghulam 
Yasin, He took-them off to Lyallpur-wheré 
‘he was prosecuted for. kidnapping, etc., and 
it is stated-that he-has been convicted and 
sentenced to imprisonment for one year. 
In. :that -case Musdmmat Kushalya. was 
examined .by-Dr. R.. T. Wells, Civil Sur- 
geon of Lyallpur, as to her age, and his 
opinion which he recorded on ' the: 30th 
March, 1927,-was that she was. between. 15 
and. 18 years of age—probably nearer.18 
than 15: He further found: that she was 
about five months pregnant. While .the 
kidnapping case was pending at_Lyallpur, 
Diwan Ohand made an application. to the 
District Judge of Sargodha to be appointed 
guardian ‘of the persons of her daughters, 
The District Judge fixed the 29th April, 
1927, for hearing the application and 
ordered that notice. thereof should go to 
the wife of Diwan Chand who was one of 
the respondents. Before that date, i. e., 
on the 8th April, Diwan -Onand filed an- 
other application..withdrawing the pre- 
vious one and praying for immediate ac- 
tion under s. 25 ofthe Act for the restora- 
tion of Musammat Kushalya to his custody. 
The girl who. was: previously in the judicial 
lock-up.at Lyallpur had been released 
therefrom ànd madeover by the District 
Magistrate of Lyallpur to two Muham- 
madan gentlemen to produce her: when 
required to do so. On the 9th April the 


4 
=. 


Distriet Judge ofSargodha made an order- 


under 8. 25 to the effect that the 
girl should be handed over to her father 
Diwan Ohand. It-is against this order 


that Musammat Kushalya and her mother: 


appeal and it is contended on their behalf 


that an order under cl. (1) of s. 25 cannot. 


be made but "for- the welfare of the minor" 
that in considering "what will be for the 
welfare of the minor" regard must be had 
to the age, sex and religion of the minor 


as laid down in cl. (2) ofs, 17 of the Aet, -. 
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that Musammat Kushalya is old. enough. tà 
form an intelligent preference which.should 
«be considered and that. having: regard to 
the age of Musammat Kushalya and the - 
fact that she has becbme a Muhammadan 
‘and has married a Muhammadan- and has 
‘borne him a-child she should not becom- : 
polled to return to her.-father's- custody. 
This argument is unassailable, In Sarat- 
Chandra Chakarbati v. Forman. (|) where 
a minor Hindu. over the age of sixteen, 
who had. embraced Ohristianity. and left 
the house ofhis elder brother by whom he 
had -been. maintained --and -brought up, 
appeared to be well able to take care of 
and provide for himself, and . preferred .to 
be left as he was and had sufficient mental 
capacity to judge what was best for him- 
self, the Court refused to make any order 
upon an applieation by the brother. for 
his custody and guardianship. 

In the present case it has not yet been 
definitely proved what Musammat Kushal- 
ya's ageis. According -to-medical-opinion 
referred to above she is about 18. Her 
father's allegation is that she: issbcut 14 
but it has not yet been proved that. the 
entry in the register of births on which he 
relies, relates to Musammat  Kushalya. 
She might have already attained majority 
or may attain it after only a few months. 
She and her mother have been living with 
strangers for many months and there is 
nothing to show that she is not happy 
where sheis, The learned District Judge 
must take into consideration all these facts 
andifhe should consider it necessary he 
may make an enquiry: as to the age of the . 
girl and may als» ascertain her wishes. 
before making .an order under s...25. I, 
therefore, set aside the order under appeal 
directing that further proceedings, if neces- 
sary, may be taken in the light.-of the 
observations made above. l "- 

R. L. i Order set aside. 


A. N. A. i 
mo 12 A. 213; A. W. N. (1890) 80; 6 Ind. Dec. (N. s.): 
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LAHORE HIGH COURT. 


.- ORIMINAL Appnar, No. 375 07.1927. 7. 


:.-.  ,» November.29, 1927, m 

. Present: —Mr. Justice Tek Ohand and: | 
: s Mr. Justice Coldstream.. ~ |: 

THAKAR SINGH AND OTHERS-—ÀUDOUSED— 
p es APPELLANTS es i 


so c0 7 versus. 7 - 
-' - : HMPEROR—ResponpEnt,, 4 
. Evidence Act (I -of 1872), ss. 145, 157—First Tn- 
formation Report, evidentiary ‘value of. : i 
The statement of a person recorded by the Policé 
as & First Information Report can be.proved only to 
corroborate that person's evidence ih Court under 


m 


the provisions ofs. 157, Evidence Act, or to impeach 


` bis credit by cross-examination under sg. 145 of the 


Act. It cannot be used ‘as substantive evidence 
against the maker who is subsequently charged with 
the offence. [p. 763,601. 1.] | 
| Harjixv. Emperor (1), xeferred to. E - 
. Criminal appeal from the order of the 
Sessions Judge, Amritsar, dated. the 14th 
March, 1927. -. : M 
Diwan Pindi Das, R..B.,.for the Appel- 
lants.. E | A P : 
Mr. Sundar Das, for the Government 
Advocate, for the Respondent. 
.JdUDGMENT.—On the afternoon of 
the 23rd September, 1976, Puran Singh Jat 


` 


of Jati Umra in Tarn Taran Tahsil report- 


- ed at the Police Station of Vairowal, some 


five .kos from his village, that his uncle 


Harnam Singh had been killed in hia village 
by Kirpa Singh, Atma Singh and Thakar 
Singh. His story was that Thakar Singh's 


wife had come across the lane from her. 


house in the morning to search for a cup 


of her own which she believed to be in pos-, 
session of Musammat Kisso, Puran Singh's. 


mother, The two women had quarrelled 
and abused each other and Harnam Singh 


had remonstrated with both of , them.’ 


Musammat Harnam Kaur went off home in 
rage, threatening reprisal by her men-folk. 
At mid-day when Harnam Singh, attended 
by his sister-in-law Kisso, -was bathing in 
the lane in front of his house, Kirpa:Singh 
and his cousin Atma Singh, armed with 
spears, and'Thakar Singh, Kirpa Singh's 
brother, carrying a lathi; came to the house 


and abused him and Musammat Kisso for 


having insulted Harnam Kaur. - Kirpa 
Singh drove his spear into Harnam ‘Singh 
who died of his wound. The assailants 
then ran away. 


After reciting this story Puran Singh. 


added that before leaving his village to 
come to the Police Station he had. heard a 
rumour that Kirpa Singh, Atma Singh and 


Thakar.Singh had, after killing Harnam 


THARAR SINGH 9, BMPEROR,, 
"Singh, also murdered their cousin Narain 
Singh, the adoptive father of Kirpa Singh, 


Harnam Singh's house). 
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in order “to save their skins.” - 
While this story was being recorded by 


the Police, Thakar Singh, one of the. men . 


accused and a' /Lambardar of Jati Umra, 
arrived at the Police Station with- Bhan 
Singh another Lambardar ‘and told. hig 
story. This was that Musammai Man Kaur, 
Puran Singh's aunt, had come to Narain 
Singh’s house: and stolen a cup and wag 
making off with if when Harnam Kaur 
snatched it from her. Musammat Man Kaur 
ran off towards her house (that is to ‘say, 
Shortly afterwards 
Harnam Singh, his brother Laclihman 
Singh, his nephews Puran' Singh . and 
Ichhar Singh and two'other men Dasaundha 
Singh and Santa Singh had' come to Narain 
Singh'shouse enraged at Musammat Harnam 
Kaur's accusation of Musammat Man Kaur. 
A dispute arose and Puran- Singh had 
killed Narain Singh with hisspear, "Thakar 
Singh explained that he had been informed 
of all this when he was working in his . 
fields, a EE ACER SAEC 
. The Police accepted Puran Singh's ver- 
sion and challaned Kirpa Singh, Atma 
Singh and Thakar . Singh who were pro- 
ceeded against in two separate trials on 
charges of murdering first Harnam Singh 
and then Narain Singh. ik. 

In the case relating to the “death of 
Harnam Singh ‘thé prosecution produced : 
three eye-witnesses, Puran Singh (P. W. ` 
No. 3), Banta Singh (P. W. No. 4), whose 
sister-in-law is engaged to Puran Singh's 
brother, and Musammat Kisso to Support: 
the story told by Puran Singh in his First. 
Information Report. Bhan Singh (P. W. 
No.9) the Lambardar who had accompanied 
Thakar Singh to the Police Station was 
also called as a witness. He was not ex- 
amined for the prosecution, the Public Pro- 
secutor stating that he had nothing to do 
with the present case. In cross-examina- 
tion Bhan Singh contradicted the prosecu- 
tion story and gave an account similar to 
that which was subsequently put forward. 
in defence by the witnesses produced by 
the accused. | 

Puran Singh's and Santa Singh's evi. 
dence was that Santa Singh whose house 
was at a little distance from Harnam Singh 
had come to the latter's house.to borrow &. 
saddle from Puran Singh. Musammaz - 
Kisso was pouring water over Harnam 
Singh outside the gate of the house. Puran 


. 163 Ve 
Singh and Santa Singh heard the three 
accused abusing Harnam Bingh and Baying 
that they would have revenge for the abuse 
given to’ Musammat Harnam Keur. Puran 
* Bingh and Santa Singh went to the door 
and saw the accused armed a8 already 
stated. Thakur Singh cried out ‘strike, 
I will be responsible" and Kirpa Singh 


drove his spear into Harnam Singh's 
body. Puran Singh searched in vain 
for: the chaukidar. The Lambardars 


Mit Singh and Bhan Singh refused to 
-help him. So he and Santa Singh started 
for the Thana taking with them only 
. Lachhman Singh, the dead man's brother. 
Oa the way they picked up Sundar Singh 
Lambardar of Sahnsra who went with them 
to Vairowal. On their way Dasaundha Singh 
caught them up and told them that the 
three accused had killed Narain Singh. 
The evidence of Musammat Kisso (P. W. 
No. 5) was that the three accused’ came to 
Harnam Singh's house while she was help- 
ing Harnam Singh to wash his head in the 
lane outside the havelt door. They began to 


abuse Harnam Singh who turned towards 
said “strike him and 


them, Thakar Singh 
we will see what will happen" whereupon 
Kirpa Singh drove his spear into Harnam 
Singh's heart. She believed that the accus- 
ed had come to be revenged because she 
had refused to allow Harnam Kaur to search 
her house for a cup which she had lost. 
. Musammat Man Kaur corroborated Musam- 
mat Kisso's story about the quarrel between 
Musammat Kisso and Musammat Harnam 
Kaur over the cup. The medical evidence 
proves that Harnam Singh had died of a 
penetrating wound which had pierced his 
heart. 
The accused denied their presence at the 
spot and called witnesses who supported 
their plea of alibi and also corroborated 
Bhan Singh's version of the affair. This ver- 
sion which, unlike the report made by 
Thakar Singh at the Police Station, account- 
ed for the death of both Harnam Singh and 
Narain Singh, was as follows:— . ' 
. Musammat Man Kaur, Puran Singh's 
aunt, had come to the house of the accused 
in the morning when Musammat Harnam 
Kaur, Thakar Singh's wife, was absent. 
Oa returning to her house AMusammat 
Harnam Kaur missed a cup. She went to 
Harnam Singh's house and searched for 
it there. Musammat Kisso and Musammat 
Man Kaur who were in Harnam Singh's 
house quarrelled with and abused 
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her. When she was returning to Narain 
Singh's house Harnam Singh, Puran Singh, 


Dasaundha Singh, Lachhman Singh, Icbhar . i 
Singh and Santa, Singh came running . 


after her - armed. with ~ spears and 
sticks and a takwa, and began -to abuse 
her. Narain Singh came out of his house 
to interfere and Harnam 
spear at Musammat Harnam Kaur who ran 
into the house, ` Narain Singh gnatched the 
spear from Harnam Singh and stabbed 
him with it. Then Sante 
ed by Dasaundha Singh and Iehhar Singh 
struck Narain Singh with the back of hia 
takwa, and Puran. 
Singh wounded him with their spears. 


. Musammat Harnam Kaur raised an alarm. 


People gathered and Harnam Singh's party 
ran away leaving both bodies outside 
Narain Singh's door. 
came Harnam Singh’s body had been re- 
moved to near his house. 

This was the evidence of. Musammat 
Harnam Kaur (D. W. 
nesses, namely, Mit Singh one of the Lambar- 
dars (D. W. No. 2), Gurmukh-Singh (D. W, 
No. 1), Harnam Singh (D. W. No. 3), bro- 
ther of Bhan Singh, Sarmukh Singh 
(D. W. No. 6) 
and Hakam Singh (D. W. No. 17) son of Mit 
Singh, who professed that they had seen 
the death of Harnam Singh and Narain 
Singh, were produced to corroborate it. Mit 
Singh, Gurmukh Singh and Harnam Singh 
declared that they were returning together 
to the village from their fields when they 


Singh aimed his: 


No. 10) and six- wit- ` 


Singh, encourag~ . 


Singh and Lachhman - 


Before the Police ' 


AA 
* 


Vir Singh (D. W. No. 9) © 


heard an uproar coming from Thakar - 


Singh’s house and got there in time to see 
Musammat Harnam Kaur run into her 
house, Harnam Singh was thrusting at her 
with his spear when Narain Singh seized it 
and used it against Harnam Singh who fell 
down dead. Harnam. Singh's party. then 
killed Narain Singh. Sarmukh Singh saw 
all this from the roof of his house and then 
went and told Thakar Singh in the fields 
what had happened. lsbar Singh (D. W. 
No. 5) on hearing à noise went to the roof 
ofan adjoining house from where he saw 
Harnam Singh's and 
lying in front of Thakar Singh’s house. 
Bhan Singh and Mit Singh Lambardars, 
Gurmukh Singh, Hakam Singh, Harnam 
Singh,Sarmukh Singh and Tahl Singh were 
present 
saw Lachhman Singh and Puran Singh 
running away with their spears in their 
hands. Jhanda (D. W. No. 7) à chaukidar 


Narain Singh's bodies. 


On.descending into the lane he 
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front of Thakar Singh's house before the 
Police came, .He put two sweepers.to.watch 
it and went away to prepare fodder for the 
Police.. In his absence Harnam ‘Singh's 
body was removed to the front of Harnam 
Singh's house. E 
' The learned Sessions: Judge’ agreeing 
with the assessors believed Puran Singh's 
Btory and convicting Kirpa Singh, Atma 
Singh and Thakar Singh sentenced them 
all to death. - They have appealed and the 
sentences of death are before us for con- 


frmation under s. 374 of the Code of Ori- ` 


minal Procedure, We have heard Rai 
Bahadur Pindi Das who appears for the 
appellants and Mr. Sundar Das who opposes 
the appeal on behalf ofthe Crown and we 
have carefully considered and weighed the 
evidence on both sides. i 
ap 

The learned Sessions Judge appears to 
have attached considerable importance to 
two matters in deciding that the prosecu- 
tion story was true:—First the fact that 
Narain Singh was an older and weaker man 
than Harnam Singh, and, secondly, the 
difference between the defence story as told 
by the witnesses in the Court and the story 
told tothe Police by Thakar Singh which as 
already noted offered no explanation of 
Harnam ‘Singh's death, We do not, how- 
ever, know that Narain Singh was weaker 
than Harnam Singh and the First Informa- 
tion Report by Thakar Singh cannot be 
used as substantive evidence against. him 
in this case. The statement of a person’ 
recorded by the Police as a First Informa- 
tion Report can be proved to . corroborate 
that person’s evidence in Court under the 
provisions of s. 157 of the Evidence Act or 
to impeach his credit by cross-examination 
under s. 145 of the Act provided that the 
procedure there prescribed is observed. 
But Thakur Singh was not a witness. The 
law on this point is clearly laid down in 
the judgment of Harji v. Emperor (1) to 
which the learned Judge's attention was 
drawn atthe trial. In the preseft case it 
. is also to be observed that the report by 
Thakar Singh was hearsay and even if he 
“had been in the witness-box and not in the 
dock could only have been used to dis- 
credit him had he stated at the trial that 
his informant told him something different 
from what he reported at the Police Station. 


(1) 45 Ind Cas. 273; 4 P. R. 1918-Cr.; 19 Or. L. J. 
513; 131 P. L. R. 1918. De 
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of the village, caw ‘both bodies lying in 
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The report could not,-of ‘course, be 
proved to discredit Sarmukh Singh. No 
attempt was made. to prove ‘that: Sar- 
mukh Singh had made a statement to 
Thakar Singh in the fields different from 
the statement Sarmukh Singh himself made 


“On solemn affirmation in Court. ` 


Disbelieving the prosecution story and 
finding it not proved that Kirpa Singh 
struck the blow which killed Harnam Singh 
or‘that he was abetted or.instigated by 


'either of the other two appellants we accept 


their appeal and setting aside the sentences 
of death acquit Kirpa Singh, Atma Singh 
and Thakar Singh. i 

- EL | 


Appeal allowed. 
A. N. A. 


LAHORE HIGH COURT. 
. URIMINAL REVISION PETITION No. 1592 
i or 1927. ` 
December 20, 1927, 
Present: —HMr. Justice Jai Lal. 
MUHAMMAD BAKHSH AND ANOTHER— 
AoousED — PETITIONERS 


versus 
,.EMPEROR-— RESPONDENT. . 

Practice—Counsel's right to argue, limits of. 

So long as a Counsel is not guilty of unnecessary 
repetition or of irrelevant arguments he is entitled 
to present hisclient’s case as he thinks best and it 
is no ground for a Judge to decline to hear him or to 


. cut short his argument merely because he ig. ex- 


pected by the superior courte to turn outa certain 
amount of work within a fixed time.  [p. 764, col. 1] 


Petition for revision of the order of the 
Additional District Magistrate, Amritsar, 


- dated the 22nd August, 1927, affirming that 


of the Magistrate, Second Class, 
dated the 29th June, 1927. 

Mr. Mohsin Shah, for the Petitioners. 

JUDGMENT.—Notice was issued in 
this case on the ground that it was allleged 
by the petitioners, which allegation was 
supported. by an affidavit of the Counsel, 
who appeared for them before the lower - 
Appellate Court, that Counsel was not allow- 
ed to argue the appellants’ case by the 
Additional District Magistrate. | 

An.explanation has been submitted by 


Amritsar, ` 


.the Additional District Magistrate from 


which it appears that proper Opportunity 
was given by the lower Appellate Court to 
the Counsel. Thére may be a difference 


of opinion as to the sufficiency of the oppor- 
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tunity given between the Counsel and the 
Oourt, but-having regard to the explanation 
of the Additional District Magistrate, I 
^ must hold that there is no substance in the 
complaint:. Tha lower Appellate Court has 
discussed the evidence produced in support 
of the prosécution case and agreeing with 
the trial Court has held the guilt of the 
petitioners- proved, Iam unable to arrive 
at a different conclusion in these proosed- 
ings, : - 

- The petition for revision is, therefore, dis- 
missed. 


"The petitioners were released. on bail 
pending the disposal of the petition. They 
must surrender to their bailand serve out 
thé remaining sentence awarded to them. 
Though I have accepted as correct the 
version of the Additional District Magis- 
trate as to what happened inthis case, I 
desire to point out to him that,as appears 
from his explanation, he holds an opinion 
about the respective positions of the Bench 
and the Bar which, tosay the least of it is 
peculiar; he relies in support.of his view 
upon an extract from some extra-judicial 
remarks made by a learned Judgeof another 
High Court without regard to the context 
or the occasion on which it was made. He 
apparently entertains exaggerated notions 
as to the alleged tendency of a class of legal 
practitioners to waste the time of the Oourts. 
The learned Additional District Magistrate 
must bear in mind that so long as he is not 
guilty of unnecessary repetition or of 
irrelevant arguments a Counsel is entitled 
to present his client’s case as he thinks best 


and itis no ground fora Judge to.decline 


to hear him orto cutshort his argument 
merely because he is expected by the Sup- 


erior Courts to turn out a certain amount of 


work within a fixed time. . , 
R. L, e Petition dismissed. 
A. N. A, 


LAHORE HIGH COURT. 

. ORIMINAL APPEAL No. 1112 or 1927. 
December 16, 1927. 
Present:—Mr. Justice Broadway and 
Mr. Justice Tek Ohand. 

SUBA-—ACCDSED—ÀPPELLANT ` 
versus 
EMPEROR- RESPONDENT. 
. Penal Code (Act XLV of 1860), s. 302—Blow aimed 
atone killing another—Offence—‘Transferred malice’, 
docirine of. l ' 
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Where a blow aimed at one person lights -upon 
another and kills ‘him, the offence committed by the” 
assailant is the same as it would-have been if the 
blow had struck the-intended victim. [p. 765, col, 2.] 


: Queen v. Phomonee Ahyn (1), referred to. ; -> 
- .Oriminal appeal from the order of the 


Sessions Judge, Multan, dated-‘the 8th 


September 1927. 


Mr. Nihal Singh, -for the Appellant. i . 
The Government Advocate, for the Re- 
spondent, TE us ai, : 


A JUDGMENT. 1: 

Tek Chand, J.—The appellant, Suba, 
an Indian Christian of Ohak No. 68/10 R, 
has been convicted by the ‘Sessions 
Judge, Multan, under s, 302, Indian Penal 
Code, for having committed- the murder 
of Musammat Fini, of the same. village 
and has been sentenced to death. Hé 
has appealed and the record is also before 
us under s. 374, Criminal Procedure Code, 

The facts are very simple. The wed- 
ding of a daughter of Labhu Ram Jhiwar 
(P. W. No. 2) was being celebrated in the 
village and on the.evening of 8th May, 
1927, & number of women had assembled 
in the courtyard of- Labhu's house and 
were singing. Among those present were 
Musammat Barkati, the wife of the appel- 
lant, and Musammat Fini deceased, a 
woman 18 years of age, who had been 
married to Tabu (P. W. No. 5).. ‘The appel- 
lant came to Labhu's house and asked 
his wifeto go back to her own house as 
the children were crying. She. said that 
she would go after a shorttime. He re- 
peated his: request three times-but she: 
gave the same reply. . He accordingly went 
back. Aboutan hour after, he returned 
to Labhu's house witha toka in his hand 


.and again asked Musammat Barkati to go 


along with him. She replied that she 
would goafter the sweetmeats had been: 
distributed. He repeated his request and 
she said “go and I will come.” On this’ 
he got excited and struck the toka at 
Musammat Barkati, but she evaded it by 
ducking her head and the blow struck 
Musammat Fini, who was sitting close to 
Musammat Fini lost conseiousness 
at once and about lOiP. m. she was taken 
to her own house. On the third - day she ` 
was removed to the hospital at Khanewal 
and on the 12th her statement (Ex. P-D) 
was recorded.by Altaf Hussain, Sub-Divi- 
sional Officer. She remained in the hospi-. 
tal till her death on the 15th of-May. 

The post mortem examination was con-: 
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ducted by Dr. S. C. Lal (P.W: No, l)who 
. found the following injuries on her body. 


(1 An ineised wound on the left side 
of the head- above the temple cutting’ 


through the skull, , 

(2) A granulating incised wound on the 
leftforearm. .: U | - 

(3) An incised wound on the left ‘thigh 
skin deep. -` aE 
(4) A fresh incisėd 
of thé right elbow, 
_ The witness expressed the Opinion that 
ieàth was due to an abscess in the brain 


wound on the bend 


following upon a compound: fracture of. 


the skull caused by injury No. 1. It was 
found that theskull had a cut under the 


wound 3i inches long-and there was also: 
piece of bone lying em-- 


&...&rhall- loose 
bedded in a small thin blood clot on the 
Outer surface of thé: dura. The. witness 
was of opinion that this injury (No.1) had 
been caused by.a direct blow struck with 
a fair amount of force; but ‘that the other 
injuries were of a simple nature and: were 
probably caused by the falling, of the 
chopper from théassailant's hand “on the 
body of the victim.. Gen ee ; 

| The main facts of the story. are fully 
established by the: evidence-of Labhu.Ram 
(P, W. No: 2): and = Musammat Jhandi 
(P. W. No. 3) and the dying declaration of 
Musammat Fini (Ex. P-D) recorded on 
the 12th. May. Both thèse witnesses are 
absolutely disinterested personsand: Counsel 
could. ‘not- urgé anything against their 


veracity, [tis not necessary to: discuss 


their-evidencé at length as the appellant 
in the grounds of appeal which he sub- 
mitted“ to this- Oourt from Jail practically 
admitted all the facis; ‘After describing 
his first viéit:to Làbhu's house, hé states. 
that as Musammat- Barkati had not ré- 
turned to the house after having pro- 
iised to'dó &o;he felt much’ excited and 
made a search for a: lathi but as he 
could not find one he Picked up a ‘toka 
atid left for Labhü's housé ŝo that he 
might. fetch ‘her after holding out tliréats 
to her,- On her réfusing ío return lie 
got. still moré excited and wis about to 
strike her witha back side -of the toka 
when L&bhü camé behind him and seized. 
him;- In-the course `of the struggle “he 
tried to-strike his wife with the back side 
öf the toka but‘-she -escaped‘and it hit 
| viv ina Fini deceased -with ` the sharp 
pide, me 3 ih 
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Lone d ee. uae Odes 
“Ib will be seen that the appellant's ver- 
sionof thé occurrence differs from that of 
the prosecution in one particular only, viz., 
that he suggests that he aimed a blow 
at his wife with the back side of toka 
but that Labhu seized him and in the 


‘struggle Musammat Fini was hit.. There 


is, howéver, no reason to suppose that the 
prosecution witnesses have not told the 
truth on this point. The nature of the 
injury caused to the head puts the matter 
absolutely. beyond doubt that the appel- 
lant struck the blow with blade of the 
toka with considerable ‘force. The sole 
question to be decided is whéther on these 
facts the appellant has been rightly convict- 
ed under 5: 302, Indian Penal Code. There 
is no doubt that’ the appellant had no 
intention to cause the death of Musammat 
Barkati but at the: same time, it is clear 
that he attacked her with a heavy lethal 
weapon in such a manner that he must ké 
presumed to ‘have known that he was likely 
to cause such bodily injury as would 
result in death. If, therefore, Musammat 
Barkati had not ducked her head and the 
blow had struck her, thé appellant would 
have been .guilty-of an offence under s. 802; 
Indian Penal Code, The fact that Musam- 
mat Barkati evaded the: blow. and it fell 
upon the. unfortuhaté woman, Musammät 
Fini, who was sitting next to her, -does 
not in any way afféct the "guilt, Such 
& case is provided for in-s. 801, Indian 
Penal Oode, which “embodies á well.estab.. 
lished principle of criminal jurisprudence: 
based on the doctrine of “transferred 
malice," If is settled law that Where a 
blow aimed at.. on` person lights upon 
another and kills him, the offénce | commit- 
ted by the assailant is the same as it 
would have been if the blow had struck 
the intended victim. The- case is very. 
similar to Queen v. Phomonee Ahun (1) 
where the accused aimed &' blow With a 
sharp.dao to B but instead of kiling B 
it Struck the child iñ his arms and killed 


itand it was held that the offence was óf 


murder punishable under s. 301, Indian 
Penal Code, OPE 

For the foregoing. réasons I am of 
Opinion that the conviction under 8. QU2, 
Indian Penal Code, ‘must bé maintained. 
But I think that the circumstances of 
the casé are such that thé lesser penalty 


Should be imposed: on the appellant. ‘He did 


notstriké the ‘blow with the intention of 


E (1) 8 W, R Or, 78, r 
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killing his wife and had been provoked 


by her repeated refusal to go home and. 


take care- of the children, I would, there- 


fore, commute the sentence to one of. 


transportation for life, 
“ Broadway, J.—1 concur. 
R. L. 


ANAS Sentence commuted, 





LAHORE HIGH COURT. - 
OnrImINAL Revision Petition No. 1545 
‘oF 1927. i 
December 9, 1927. : 
Present:—Mr. Justice Addison. 
SOBHA MAL AND aANOTHER—ACCUSED 
l —PETITIONERS ~ 
Versus 
EMPEROR- RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 408— 
Acquittal—Conviction (on same facts for another 
offenoe, legality of. i f 

Where an accused has once been acquitted he 
cannot be convicted on the same set of facts for 
an offence different from the one with which he 
was charged and acquitted. 

Petition for revision of the order of the 
Additional ` District Magistrate, Multan, 
. dated the 10th May, 1926, modifying that 
of the Magistrate, Sscond Olass, Lodhran, 
dated the 28th January, 1926. 

Mr. H. D. Bhalla, for the Petitioners. 

“ JODGMENT.—A complaint against 


the petitioner for erecting a small portion ` 
of their new building on public land was: 


preferred by the Small Towns Committee 
of Kahror. It was under s. 447, Indian 
Penal Code. 
petitioners were acquitted under the provi- 
sions of s. 247, Criminal Procedure Code. 
On the same facts the Oommittee decided to 


institute a fresh complaint but to change. 


the section to 491, Indian Penal Code, The 
petitioners have been sentenced after trial 


dn the new complaint to Rs, 10 fine each, 


under s. 38 of the Small Towns Act, the 
maximum: penalty under that section being 
Bs. 20. Itis clear that a conviction could 
have been had under s. 38 of the Small 
Towns Act on the first complaint. That 


being so, the petitioners could not be tried: 


laid down in s. 403, Criminal 


again, &8 | | UI 
I accept the petition, set 


Procedure Code. 


aside the convictions of the petitioners, 


dnd direct that the fines, if paid, be re- 
funded. S 
Ero 


Petition accepted, 
= &i Ny As E - 
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LAHORE HIGH COURT. 
ORIMINAL ÁPPEaL No. 981 or 1927. 
. January 3, 1928. à 
Present :—Mr..Justice Fforde and . 
Mr. Justice Jai Lal. 
HAYAT AND OTHERS —ÁÀCCUSED. 
—APPELLANTS . 


versus l 
EMPEROR— RESPONDENT. 


Criminal trial—Cross-cases—Use of evidence in one 
case as evidence in the other, illegality of—Criminal 
Procedure Code (Act V of 1898), s. 162—Statements’ 
before Police, proper use of. 

It is illegal to use as evidence in a case evidence 
led in another case which was not recorded in the 
presence of the accused. [p. 7677col. l.] ^ > 

Allu v. Emperor (1) and Madat Khan v. Emperor 


(2), followed. T 

Statements made by prosecution witnesses before’ 
the Investigating Police Officers cannot bé used except 
for the limited purpose specified in 5.162 of the - 
Criminal Procedure Oode, - [p. 768, col. 2.] 


Oriminal appeal from. an order of the 
Sessions Judge, Mianwali, dated the 30th 
August, 1927. 

Mr. Ram Chand Manchanda, for the Ap-: 
pallante. 
' Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. ME 


JUDGMENT. . 
Jai Lal, J.—On the 15th of February, 
1927, at the village Silwaa-in the District 
of Mianwali there was 2 serious fight be- 
tween two parties in which injuries were 
réceived by Hussain, Musammat Bhagan, 
Akbar, Azam, Sher and Dalil on one side, | 
and Muhammad son of Tana and Sikan-; 
dar on the other. Hussain died asa result 
of the injuries received by him and con- 
sequently members of both the parties were 
gent up for trial to the” Court of the 
Sessions Judge, Mianwali. They .were 
tried with the result that 8 men of.ona 
party, which may for the sake of brevity: 


“be called the party of Darhal, were con- 


victed for having taken part in the fight. 
Out of these Zaman was convicted under 
s, 302 of the Indian Penal Code and sen- 
tenced to death, while the other convicts 
were sentenced to various terms of impri- 
conment, Of the .other party, 4. e. the 
party of the Silus, two men named Akbar, 
son of Azam and Sher son of Muhammad -` 
were convicted under_s. 324 of the Indian 
Penal Code and sentencsd to two’ years’ . 
rigorous imprisonment each. The convicts - 
on both sides have appealed to this Oourt- 
and the cass of Zaman is also before us 
onthe question of confirmation of the sen« 
tence of death, ` «d 
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At the outset the learned Counsel, who 
appeared for the convicts belonging to the 


Darhal party,raised an objection that the. 


trial in this case was conducted by the 
learned Sessions Judge in a manner which 


is not warranted by law and thatin con- 


‘sequence his clients have been seriously 
prejudiced. What appears to have happen- 
ed isthis. Ostensibly two.separate trials 
were held in respect of the accused of 
each party. The trial of the accused of 
the Darhal party was held first. After 
the entire evidence against them had been 
recorded by the learned Sessions Judge 
the assessors apparently desirad that they. 
would like to hear the evidence in the 
cross-case before giving their opinion. in 
the casein which-the evidence had bean 
recorded. The Sessions Judge considered 
this request to be reasonable and directed 
that the case be put up with the cross- 
case and that the opinion of the assessors 
be recorded after the evidence in that case 
had been heard. He thereupon proceeded 
to record the evidence in the ercs3-case 
and then heard.the arguments in both the 
cases, and thereafter recorded the opinion 
of the assessors and then. proceeded to 
judgment. He wrote one judgment in both 
the.cases and an examination thereof shows 
that he did not .kéep the evidence record- 
ed in each case separate. but made use of 
the evidence recorded in the cross case in 
arriving at his conclusions about the mat- 
ters in controversy between the parties in 
the first case, jx 

: I will give illustrations what the learn- 
ed Sessions Judge has done by quoting 
from hisjudgment. One matterin eontro- 
veray was whether there was previous 


enmity between the two contending par- 
ties or whether it was a sudden fight be-. 


tween them. The learned Sessions Judge 
makes the following remarks :— 


. "The previous enmity ^" * ME 


is admitted by both the parties (vide 
Hayat accused as P. W. No, 2, in the 


Gross-case and Sher, P; W. No. 9, a Silu, 


in the main ease) _ 
Hayat accused as P. W. No, 2 in the cross- 


case has stated that about a:year or two. 


ago .Ramzan son. of Musa and he. himself 


with some other men found Hussain de- 


and gave him a 


e! 


thrashing * . l 
ar, P. W. No; 17, has now professed his 
oae of this previous incident but he 


ceased cutting their erop 
T e 


waa confronted under, 162 of the Orimi- 
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nal Procedure Code with the statement 
which he made to the Police and in which 
he himself related this incident asan eye- 
witness. I have, thérefore, no doubt that 
previous to the main incident an alterca- 


‘tion did take place between Hayat, and 


Dalilin Raja'safeld* — ., * 


. Then with regard to.the actual incident 
there were two versions and in arriving 


"at his conclusion about them the learned 


Sessions Judge remarked :— The fact 
that the whole. of this story about Dalil's 
party coming ‘up to Chah Muhammadwala 
and then following Hayat and Muhammad 
son of Tana through the fields in pursuit 
is entirely baseless "became clear when 
Hayat -accused as P. W. No. 2 and Muham- 
mad son of Tana as P. W. No-5 were con- 
fronted unders. 162, Oriminal Procedure 
Code, with what.they stated to the Police. 
What Hayatstated to the Police (vide Ix. 
D O) was * * .*," Then follows 
what Hayat had stated before the Police. 
Again, “ Umar, D. W. No. 2, in the main 
case also.confronted with his statement 
before ihe Police (Ex, D-E) which also 
showed that his present version was differ- 
ent from what he had stated originally 

» * * ". The judgmentof the 
learned Sessions Judge is full of similar 
instances of quotations from the evidence 
in the eross-case when discussing the guilt 
of the accused in the first case and vice 
versa, and from the statements made before 
the Investigating Police Officers, "which 
were brought on the record, under s. 162 . 
of the Criminal Procedure Code, . - 

It will thus beobserved that the learned 
Sessions Judge has committed several ir- 
regularities, In deciding one case he bas 
not only used the evidence led in the other 
case and which was not recorded in the 
presence ofthe accused, but has contra- 
vened the express provisions of:s. 162 of - 
the Criminal Procedure Code, which pros 
hibit the use of the statements made be. 


fore the Investigating Police Officers exe 


cept in the limited purpose of contradict-. 
ing the.testimony ofthe prosecution wit- 
nesses produced at the trial, He has used | 
the statements made during the investi. 

gation and proved in the cress-case ag. 
substantive evidence’ in the  first.case, 
There is absolutely no sanction in law for 
such.a procedure. The opinion of the aga 
sessors was influenced by material which 
could not be ‘legally considered at all and 
the conclusions. of. the learned. Sessiong. 


a” 


T— 
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ja the casés b u y 
. fjeed by law in several ‘particulars. In 


' geparately—as in 


based on irrelevant: and inad- 
The contention of the 
that 


Judge are 
inissible evidence. 
learned Counsel, therefore, has force 


his clients have been seriously prejudieed 


by the manner in which the learned Bes- 
sions Judge has ‘dealt with the case. 

In the present case there are graver ir- 
fegularities than-existed in Allu v. Em- 
peror (1) where the trials of the accused 
in two: cross-cases were held to be illegal 
and the cases ‘remanded -for fresh trial. 
What happened in these cases was that, 
after the-prosecution evidence in one case 
had been finished, the: accused and their 
Counsel statéd that they wanted the pro- 
secution witnesses inthe cross-case treat- 
ed as- defénce-witnesses in their case. 
Then the cross:case was taken up and after 
the prosecution evidence hád been record- 
éd the accused in that case were asked 
whether they wanted to call witnésses for 
defence; they said, no, but added that they 
wanted the evidence of three prosecution 
witnesses in. théother case to be treated 
as defence evidence -in their case, The 
Arguments were then heard and after the 
opinions of the- asséssors.had been record- 
ed judgmeit-was pronounced. Fforde, J., 
&xpresséd himself ae follows as to the 
marner in which those trials were -conduct- 
< «Ig iny.ópinion the procedure ‘adopted 
before us is wholly unautho- 


(though the two ‘sets of 
Aceused wére.inténded to have been tried 
law they -were bound to 
be—the modé in which they were actually 
tried was in substance a joint trial. Only 
prosecution, evidence appears on each re- 
word; speeches of Oounsel were réserved 
till the close of both cases, the assessors 
ware not ‘asked j 


the first place, 


to give .their findings 
antil both- cases : bad been: "closed; and 
only one set of findings’ was recorded in 
respect of both and,: finally, one compo- 
site judgment was delivered. MET a 
—'* In all penalmatters the utmost strict- 
néss in procedure must beobserved. Where 
the mode in which a criminal trial is to 
bà conducted is, as it is in India, regulat- 
öd by:Statute, a departure from the autho- 
rized procedure can itself only. be sanc- 


tioned by a -statutory provision. There is 


no such sanction 
which have taken place in.the course of 
P D 15 Ind, Gas. 980; 4 Lah, 376; A, I, R. 1924 Lah, 
40 i 0 Lah, Lids 103; 25 Or, La Ji 68, x P 
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the trial of these two cases. * EV omn 
Finally the learned. Judge held that 
the trials being prohibited in the mode in 
which they were conducted were, therefore, 
ilegal. These. observations. apply with 
greater force-to the circumstances of the 
present case because a.procedure somewhat 
similar to that in the reported case was 
adopted.therein with, this difference that 
in the present.case there is not even the 
consent of the accused and the Counsel 


to the unauthorized..precedure. and use = 


has been made as. substantive evidence.of . 
statements made before the: Investigating’ . 
Police:Officers. © > v, > CE 
. Reference may also be. made .to Madat > 
Khan. v. Emperor (1) in which their Lord- 

ships of the. Privy Council, advised, His 
Majesty that special leave +o.appeal should 
be granted. because of the. apprehension ' 
that it might turn out thatevidence. which 
was given in one.trial had been improper- 
ly imported into-a quite ...separate trial: 

In that case there were two separate trials l 
in two cross- cases but they were dealt with 
in one judgment by the Appellate ‘Court, . 
When the case was finally. discussed before. 
the Judicial Committee on its-- merits it ' 
turned out that. tho apprehension mentions l 
ed above was- not well-founded- because in - 


spite of there being one:judgment.in two ,- 


Gases the Appellate .Oourt had kept: the. . 
evidence in both separate :and it did not 
appear that the evidence. recorded in --one. 
case was used as evidence- in. the other. 
The appeal was finally dismissed by their’ 

Lordships -but.the reasons given for grant» . 
ing special.-leave. to appeal show. thatif . 
the apprehension alluded to aboye had 

turned-out to be , well-founded: the cons — 
victions would probably have. been set 
aside. ~ : co ek RY To KE. 
- In my opinion, therefore, the manner in 

which the -learned Sessions, Judge has. 
dealt with the two, cases is not warranted . 
by ‘any ‘sanction oflaw and the trials in. 

these cases were illegal. Il would, there- ` 


' fore, accept these appeals, set aside the. 


Convictions of the appellants in both cases 
and order a ré-trialof the appsllants in the.. 


‘manner provided by law. 


` I wish to make. it clear. that this. ordet: 
does hot authorize. the re+trial of those of 


` (9) 100 Ind. Clas, 126; 8 Lah.103; (1927) M. W.-N; 
68; A. IR. 1927 P. O. 26; 31 O: W. N. 393; 28 P.L; 
R. 167; 52 M. L, J.-441; 28 Or, L. J. 25426 Le Wy 
724; 29 Bom, LR, 184,49 0, L 3:408; TAL Cr -R, 
OPO) S. 2 9. ee 
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the accused, who have been acquitted by 
the Sessions Judge. _ : 
Fforde, J.—1I agree. Do 
Mob we Convictions set aside, 
A. N. A. .. 


LAHORE HIGH COURT. e 
SEOOND CiviL ÁrPsaL No. 713 or 1927, 
December 21, 1927. 

Present: —Mr. Justice Dalip Singh. 
„NATHU LAL AND oTHERS—PLAINTIFEFS— 
APPELLANTS 
- : versus ` 
NUR MUHAMMAD AND OTHERS— 
DEFENDANTS —RESPONDEATS, . 
A ga to bury the dead, acquisition 
of. 
- An -easement to bury the.dead is not known to law 
and cannot, therefore, be acquired by prescription. 
Mangat Ram v. Siraj-ul-Hasan (2) und. Gopal 
Krishna Sil v. Abdul Samad Chaudhuri (3), relied on. 


Second appeal from a decrée of the. 


Court -of the Senior Subordinate Judge, 
with enhanced appellate powers, Rohtak, 
dated the 30th November, 1926, reversing 
that of the Subordinate Judge, Fourth Class, 
Jhajjar, District Rohtak, dated the 23rd 
June, 14268, 

Mr, Shamair Chand, for the Appellants. 

Mr. Basant Krishna, for Mirza Jalal- 
ud-din, for the Respondents, 


JUDGMEN T.—The plaintifs in this 
Case sueda person Nazir for possession of 
five biswansis of land alleging that Nazir 
had recently buried a relative of his in this 
plot of land which belonged to the plaint- 
iffs. Nazir pleaded his own possession first 
but later on certain butchers of Jhajjar 
town applied to be made parties in the 
case alleging that the butcher community 
were in possession of the piece of land and 
had: been using it as graveyard. Nazir 
supported them, Aftersome dispute the 
Court ordered that Noor. Muhammad and 
Abdul Razzak should represent the butcher 
community and the remaining butchers were 
ordered to be notified by proclamation 
under O.I, r. 8 of the Civil Procedure Code, 
For some reasons or others, however, when 
the suit was decreed it was decreed against 
Nazir and against 11 other persons who 
had applied to be made parties on behalf 
of the butchers. Ismail, oneof these persons 
had died during the pendency of the suit 
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and no legal representative of his had ever 
been -brought on the record presumably 


because only Noor Muhammad- and Abdul 


Razzak were considered to be partiés to the 
suit as representing the entire butcher 
community. The defendants appealed mak- 
ing. Ismail also one ‘of the appellants 


. although he was "dead and the learned 


District Judge dismissed the plaintiffs’ suit 
holding that though the plaintiffs were 
admittedly ownersof the land in dispute 
which was waste land yet the revenue entries 
from 1879 to 1924 showed that the butchers 
had been continuously in possession and, 
therefore, that the butchers were entitled to 
remain in possession as the conditions under ` 
which they had got possession and. could 
cease tohave possession were not known, 
there. being only a reference to the cons 
ditions in theexhibit of the jamabandi entry 
which had been put on the record. 

The plaintiffs have appealed to this Court 
and the first question was whether the death 
of Ismail had made any difference.: Counsel 
for the plaintiffs had applied to bring the 
legal representatives of Ismail on to the 
record but he. withdrew this application 
on the ground that Ismail was not a 
necessary party on the authority. of Udmi 
v. Hira (1), Oounsel for the respondents 
had nothing. to urge against this when 
Counsel for appellants withdrew his appli- 
cation “and, therefore, the appeal proceeded, 

Counsel for the appellants urges that the 
learned District Judge is wrong in saying 
that the orderof the Tahsildar correcting 
the revenue entries passed on the 18th of 
March, 1924, was made behind the backs 
of the present defendants or without call- 
ing upon them to show cause, There is 
nothing in the copy to show ‘this and the 
copy refers to the fact that this change 
"was made in falsa am. Further the learned 
District Judge omitted to consider that 
‘the defendants had not :pleaded. adverse 
possession in the trial Court but had only 
claimed.a title by prescription to bury 
their dead. As held. in Mangat Ram v. 
Siraj ul- Hasan (2) following Gopal Krishna 


‘Sil v. Abdul Samad Chaudhuri (3) thereis 


no such easement known to law, “Further 
the learned District Judge' does not. find. 
that the defendants are in.adverse posses- 


1) 60 Ind, Cas. 111; 1 Lah, 582; 2 Lab, L. J. 
(3) 18 qnd. Cas. 182; ATR, 1924 Dah, 468; 6 Lah, 
J E 


y* 


i (8) 06. Ind. Clas, 640; 34 Q, JIN J, 318, l 
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sion buthe finds that the defendants are 
in possession on certain conditions and it is 
not known whetherthese conditicns have 
been fulfilled or whetherthere has been a 
breach of those conditions, but-where the 
plaintiffs establish their title it is for the 
defendants to prove how that title is 
limited gua possession. The learned Dis- 
trict Judge further found that the present 
plaintiffs had purchased the land with full 
knowledge ofthe revenue record entries, 
Thereis nothingon the record to show that 
the plaintiffs had any knowledge of these 
entries or their predecessors-in-interest had 
any such knowledge. But bethatasit may, it 
seems to me that the sase of the defendants 
in the trial Court was simply one of a right 
acquired by prescription and as there is no 
such right and as the plaintiffs have proved 
their title the plaintiff were entitled to 
succeed. 

I, therefore, accept the appeal and restore 
the decree of the trial Court with costs 
throughout. 


A, N, A, - Appeal accepted, 


LAHORE HIGH COURT. 


Cryin Revision Pretrrion No. 411 oF 1827, . 


January 10, 1928. 
; Present :—Mr. Justice Addison, 
` DINA NATH AND ANOTRER— PLAINTIFFS 
— PETITIONERS 
VETSUS 
BIR SINGH AND OTHERS—DEFENDANTS— 
. RESPONDENTS, 
Punjab Tenancy Act (XVI of 1887), s. 77—Suit for 
poon -against co-tenant—Jurisdiction of Civil 
Curt. 


A suit for possession by an occupancy tenant 


against a co-occupancy tenant as such is cognizable 
by a Civil Court even though the latter happens to 
be one of the landlords. l 


Petition for revision ofan order of the 
District Judge, Hoshiarpur, dated the 2nd 
April, 1927, affirming thatof the Subordi- 
nate Judge, Fourth Olass, Hoshiarpur, dated 
the 9th June, 1926. 

Mr. Fakir Chand, for the Petitioners, 

Mr. Sundar Das, for the Respondents. 

JUDGMIZENT.—The plaintiffs and one 
Lalu were joint occupancy tenants of land. 
According to the plaint the tenancy was 
partitioned between them and an area of 
951 kanals 93 marlas was allotted to the 
plaintiffs, Though the plaintiffs claim to 
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have been in possession of this area yet 
the khata entry continued to show joint 
possession of all the occupancy tenants in 
the Revenue Records: Lalu died and was 


succeeded as heir by one Lal Chand, who | 


is also one of the proprietors of the land. 
Lal Chand’s name was mutated in the 


Revenue Records in place of Lalu's the , 


occupancy holding still being shown to 
be possessed jointly. The plaintiffs’ case 
is that this Lal Chand has taken possession 
of the area allotted to them in his capacity 
of occupancy tenant. 
sued in the Oivil Courts for a decree 
against him for possession of the land in 
question, and in thé alternative they have 
prayed that, if this cannot be granted, 
they should be given their proper share 
of the whole khata. The two Courts below 
have held that thisis agcase of disposses- 
sion of an occupancy tenant by a landlord 
and that the suit is, therefore, cognizable 
by. the Revenue Oourts, Against this 
finding this revision petition has been 
preferred, 

It is quite clear that the case of the 
plaintiffs is that Lal Ohand, one of the 
occupancy tenants, has dispossessed the 
plaintiffs, who are the other occupancy 
tenants. It isnot their case that they have 
been dispossessed by the landlords though 
the occupancy tenant in question is one of 
the landlords. It is obvious that he does 
not represent the body of landlords. The 
suit is against him alone in his capacity 
of a joint occupancy tenant in the same 
khata with the plaintiffs. As such it is 


‘clearly cognizable by the Civil Courts. 


In the circumstances I accept the revision, 
set aside the order of the Oourts below 
and direct the Subordinate Judge Fourth 
Olass, to receive the plaint and proceed 
with the suit in accordance with law. | 

R, L, Petition accepted, 


They have, therefore, . 


Ng 
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LAHORE HIGH COURT. : 
ORIMINAL Revision Patrrion No. 1544 - 
oF 1927, j 
December 16, 1927. ` 
Present:—Mr. Justice Jai Lal, 
MUHAMMAD ALI AND ANOTAER—ÅCCUSED 
PETITIONERS 
Tersus 
EMPEROR-—RszsPoNDENT. l 

Police Act (V of 1861), s. 29—'V iolation of duty,’ 
meaning of—Mere neglect, whether offence. 

The expression “violation of duty" as used in s. 29, 
Police Act, connotes something more than mere non- 
performance of duty. It may, under certain ‘circum- 
stances, include illegal omission but such oniission 


must be of some positive duty imposed by law and : 


it is the duty of the prosecution affirmatively to prove 
what, under the circumstances disclosed, a person who 
isalleged to have been guilty of violation of duty 
should have done and that he wilfully, failed to do 
that. [p. 771, col. 2; p. 772, col. 1.] 

Every negligence does not amount to violation of 
duty as violation implies a certain amount of: volition. 
ip. 772, col. 1.] a 

Petition for revision of an order of 
the Sessions Judge, Ambala, dated. the 
12th August, 1927, modifying that of the 
Magistrate, First Class, Ambala, dated the 
22nd July, 1927. a 

Mr. Muhammad Amin, for the, Peti- 
tioner. | 


JUDGMENT.—These are ; two peti- 
tions in revision of-the order dated the 
12th August, 1927, of the Sessions Judge 
of. Àmbala whereby he upheld the con- 
viction of .the petitioners under s. 29 of 
the Police “Act and sentenced each to a 
penalty of two months' pay. The petitioners 
are two Oonstables of Police employed in 
the District of Ambala. Muhammad Ali 
petitioner was directed by the Sub-Inspect- 
or to arrest one Qutbu who had been sus- 
pected of theft and to produce him before 
the Sub-Inspector, Muhammad Ali arrested 
the suspect and’obtained the assistance of 
Wali Muhammad Oonstable at ithe thana 
of Bilaspur, and was escorting him to the 


place where he expected to find the Suba. 


Inspector. He was, it appears, riding a 
mare while the Constable Wali Muhammad 
was actually holding the handcuffs of Qutbu: 
There -were some other persons’ with this 
party who apparently. had been deputed to 


‘accompany these Constables by a lambardar - 


at their request.. 
escaped, . . - 2 

The petitioners were sent “up; for trial 
and wera found by the Magistrate guilty 
of having:intentionally allowed: Qutbu to 
pscape, On.appeal the Sessions Judge had 


In the way the prisoner 
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- viction. 
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disbelieved the testimony of the prosecu-' 
tion witnesses and has acquitted -the peti- 
tioners of the offence of having intention- 
ally allowed the prisoner to escape. He 
"how convicted them of being 
guilty of a “violation of duty" inasmuch as, 
according to him, they were guilty of 


'- negligence in permitting the prisoner to 


escape. . The following. extract from the 
judgment of the learned Sessions Judge is 
an indication of what facts he was prepar- 
ed to find. a 

. "In my view the only important ground óf. 
appeal is the fifth, that there is no evidence 
on -the record to prove that the escape of 
Qutbu was due either to negligence or 
intention on the part.of the ‘appellants. 
The Chamar witnesses gave a story which 
appears to be improbable............ In my 
opinion this evidence is clearly false and 
the Chamars have concealed the true facts 


‘or.else did not accompany the party at 
‘all, Had the appellants intended to.permit 


Qutbu to escape it-is most improbable 
that they would have-asked Gami lambar- 
dar to furnish three Chamars to accompany 
these NANG I can only conclude, therefore, 
that the appellants never intended ta 
allow. Qutbu toescape, The only question 
remains whether they permitted him to 
escapé negligently.” As already stated-there 
is no evidence at all of the actual manner 
of escape but the Ohamars have said that 
Muhammad Ali was riding a horse and 
that Wali Muhammad’ was_ holding the 
handcuffs. In default of any explanation. 
by the appellants. as to - the actual manner 
of escape, I think it should bé held that 
the escapes was due to the negligence of 
the two appellants forhad Muhammad Ali 
been on the look out he could have chased 
the man being on horse-baek: and had 
Wali Muhammad been on the look out he 
would not have lost hold of the hand-: 
cuffs.” i 

The'learned Judge then discusses the 
question whether ‘negligent, sufferance of 
escape" is an offence under s..29 of the 
Police Act and after answering it in the 
affirmative on the ground that it- falla 
within the expression "violation of. duty". 
as used in. that section upheld the .con- 
. Now. I have. earefully considered the 
question: of interpretation of the expression 
"violation of duty" as used in s. 29 of the 
Police Aet and am- of opinion that it 
connotes something more. than mere Rone- 
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performance of duty. The word ‘violation’ 
implies something more than mere omission 
to ‘perform a duty. It may under certain 
circumstances include ‘illegal omission’ but 
such omission must be of some positive 
duty imposed by law and it. is the duty 
of the prosecution affirmatively’ to prove 
what, under the- circumstances disclosed, 
& person who is alleged to have been 
guilty of violation of duty should have 
done and that he wilfully failed to do that, 
In this case the learned Sessions Judge 
has convicted the petitioners. merely on 
what appears to me *o be an assumption 


that it was for them to establish -the cir-- 


cumstances under which Qutbu escaped 
from their custody. ES 

The circumstances may and probably do 
raise an inference of negligence but then 
Iam not prepared to hold that every 
negligence amounts to violation of duty. 
In my opinion violation implies. a certain 
amountof volition on the part of the 
accused. The facts found in this case did 
not raise any presumption of the existence 
of any consciousness on the part óf the 
petitioners that they were breaking any 
rules that governed themin the matter of 
escorting of the prisoner. The negligence 
‘was not wilful. After a careful considera- 
tion of the circumstances of .the case I 
have arrived at the conclusion that the 
facts disclosed do not fall within the 
ambit of s. 29 of the Police Act. 

Accepting his petition I set aside the 
conviction of the petitioners and direct 
mn the penaltyif paid be refunded to 
them, - 


R L. Petition accepted. 


LAHORE HIGH .COURT. 

OniMINAL Revision CasEg.No..1786 oF 1927. 

December 16, 1927. 
Present:—Mr; Justice Dalip Singh. 
G. P. 0. HOLMES—Accusep— PETITIONER 
"M . versus’ . z 
EMPEROR— RESPONDENT. NE 

Penal Code (Act XLV of 1860), e: 2260-B— Resistance 
to lawful arrest— Intention, necessity of. . 

An offence under s. 225-B, Penal Code, is committed 
only when the resistance to arrest is intentional.’ A 
person who makes the resistance not knowing that 
he-is being, oris about to bo, arrested. cannot, there-. 
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fore, be convicted of an offence under the said section, 
[p. 772, col, 2.] - Pc et 
Case reported by the Sessions Judge, 
Ambala with his No. 776-G of 31st Octo- 
ber, 1927. à 44 
Facts appear from. the following report 
of the Sessions Judge:— l 
" REPORT.—On Sunday, 22nd May, 
1927, at Kasauli the. accused G. P. O. 
Holmes came out of the Church after the. 
service and as the’ Military Church Party 
were preparing to move off he took up a 
position in the centre of the road near 
the Church gate and he began to preach in 
a loud voice and obstructed the departure 
of the military party. The District Magis-. 
trate ordered the arrest of the accused 
under s. 118, Cantonment Act. The 
European Inspector of Police, Mr. Phillips, 
being in plain clothes ordered Sub-In- 
spector Kuldip Singh to make the arrest. 
The latter went up to the accused. and 
took him by the hand and tried to remove 
him but he struggled,’ With the help of a 


Head Oonstable Zakka Husain and Ber- ^: 


geant Grundy he then removed the accused 
to a benchon the side ofthe road where 
he sat and continued shouting. Captain 
Hapburn then came up to the accused 
because he was delaying the marching 
off of the Church party and succeeded in 
persuading the accused .to go down a side 
road.’ Captain Hepburn accompanied him 
fcr some way and’ then advised him to go . 
home. Sub-Inspector Kuldip Singh then 
followed the accused and informed him 
that he had been arrested and ordered hira 
to come to Police Station, The accused . 
then turned and went back with the Sub- 
Inspector to the Police Station without 
any further trouble, The Magistrate has 
held that during the episode at the Church 
gate Sub-Inspector Kuldip Singh arrested 
the accused by placing his hand upon 
him and saying in Urdu, “I arrest you" 
‘and that by continuing to struggle after 
his arrest had thus been effected the ac- 
cused committed an offence under s. 225-B; 
Indian Penal Code. - E 


An offence under s.. 225.B, Indian Penal 
Code is committed only when the resista 
ance to arrest is intentional; that can only. 
be when the person who makes the ree 
sistance knows that he is being or is about. 
to be arrested. l 

In the case under consideration the whole 
trend of the- evidence strongly suggests. 


‘that the accused had no understanding of 
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ihe fact that he was being arrested but 
supposed that he was merely being pushed 
aside to allow the troops to march away. 
That statement of the accused himself to 
the Magistrate was also to the effect that 
he had no knowledge of any arrest of 
himself at the Ohureh gate but that he 
was arrested later on his way home and 
that he offered no resistance to that arrest. 

The trend of the evidence referred to 
above is apparent from the following ex- 
tracts;— | 


Mr. Phillips Inspeotor (P. W. No. 1. 


"Kuldip Singh caught the accused by the 


Armand said ‘I arrest you.” — . 

Sergeant Grundy, P. W. No. 2: “I 
never heard the Sub-Inspector utter the 
words. ‘I arrest you.” 


I and the Sub-Inspector caught hold of. 


the accused and ‘tried to remove him. He 
was still preaching when sitting on the 
bench. He was very much agitated. He 
was swinging his arms about and nearly 
knocked me over, ` >ù : 

Zakka Hussain, Head Constable P. W. 
No. 3 "The Sub-Inspector took the ac- 
cused by the hand and said ‘I arrest you, 
He said it in Urdu." 

Sub-Inspector Kuldip Singh, P. W. No. 
4: "I placed my hand on the accused and 
said ‘Holmes Sahib I arrest you,’ -but he 
took no notice owing to his excitement, 
His arrest was ordered after he started 
preaching." | 

Oaptain Hepburn D. W. No. 1.“I should 
not say that the accused intentionally 
wished to resist the Police as he was en- 


gtossed in his message to the public. © 


‘Ihe reason why I went up to the accused 


was because he was delaying the march- `’ 


lug off of the Church party and I thought I 
could persuade him to move out of the 
way. I think the accused was sitting on 
the bench on the side of the road when I 
went up to him, He continued’ to speak 
loudly. It was I who suggested that the 
accused be taken down the road. I had 
no idea that the accused had been law- 
fully apprehended, otherwise I should not 
have interfered. I was ten yards away 
when the Police went up to Mr. Holmes 
ia the first instance outside the Church." - 
. The accused in his revision' petition 
had laid particular stress on the evidence 
of Captain Hepburn. ! 

Io my opinion, itis clear from the evi- 
dence that the accused was so engrossed 


in his preaching that he continued to- 
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preach even when forced on to a bench 
by the side of the. road and that he was 


in a state of considerable excitement, In 
Such a condition it is very probab!e that 


the words “I arrest.you" spoken by the 
Sub-Inspector in Urdu:made no impression 
on his attention and: that he attributed the 
handling, which hereceived from the Police 
Officer to:a desire to move him out of 
the way of the troops rather than to an at- 
tempt to arrest him. E 

. lt is recommended that the conviction . 
of G. P. C. Holmes under. s. 255- B, Indian 


"Penal Code, be quashed and that the fine 


be remitted. The fine has not yet been 
paid. The imprisonment in default of pay- 
ment has-been undergone. 

. ORDER.—Tne case has been referred 
by the learned Sessions Judge. The ac- 
cused was convicted under s.  225-D, 
Indian Penal Code, and sentenced to pay 


.& fine of Rs. 50 and in default to suffer one 


month's simple imprisonment, i 

For the reasons given by the learned 
Sessions Judge I agree in thinking that the 
intention which constitutes the essencé of 
the offence under s. 225-B has not been 
proved against the accused. He has already 
undergone the imprisonment in default. I 
accept the reference and quash the'convic- 
tion and sentence, 


R, L. Iievision accepted. 


LAHORE HIGH COURT. 
CRIMINAL MisOELLANEOUS PETITION 
No. 251 or 1927. 
January 6, 1928. 
Present :—Mr, Justice Agha Haidar. 
MUHAMMAD AZIM alias MALLU 
AND OTSEKS—ACCUSED—PETITIONEES 
Versus z : 
NIAZ MUHAMMAD —COoMPL4INANT— 
RESPONDENT. a 
Criminal Procedure Code (Act V of 1898), s. 526— 
Apprehension that Magistrate would, not give effect to . 
certain legal objecttons—Transfer.. i 
A case cannot be transferred on the sole ground that 
it is apprehended that in the ultimate judgment 
which the Magistrate would deliver in the case he 
would .not give effect to. certain legal objections 
which might be taken at the trial. 


Petition, under s. 526, Oriminal Procedure 


.Qode, for transfer. of: the case from the 
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Court of the Magistrate, First Olass, Hissar, 
tosome other Court of competent jurisdic- 
tion in the district or in any other district. 

Mr. Niaz Muhammad, for the Petitioners. 

Mr. Ghulam Mohy-ud-Din, for, the Re- 
gpondents. 

ORDER.—This is an application for 
the transfer of a case which has been pend- 
ing in the Court belowfor a very long time. 
Under my order dated the 18th November, 
1927, acopy of the affidavit and the appli- 
cation for transfer was sent to the Magis- 
trate concerned and also to another Magis- 
trate whose name unfortunately seems to 
have been dragged in the application. 
Both these Magistrates have submitted very 

full and satisfactory explanation. I may 
observe that the case was originally filed 
in the Court of a Tabsildar, it was transfer- 
red tothe Court of Sardar Bishan Singh, 
Magistrate, The applicants now desire to 
get the case transferred once again from 
the Court of this Magistrate to that of some 
other Magistrate. The affidavit read along 
with the explanation submitted by the two 
Magistrates does not make out a sufficiently 
strong case for my taking the extreme step 
of ordering the transfer of the case from 
the Court -of the Magistrate where it is 
pending. It is urged by Mr. Niaz Muham- 
mad, the learned Advocate for the peti- 
tioners, that his clients have been already 
acquitted ofthe same or similar offences 
with which they are now charged and that 
under the provisions of s. 403 they cannot 
be tried again on the same set of facts. 


The Magistrate has not so far recorded his | 


judgment. If this point has any substance 
there is not the slightest doubt that the 
learned Magistrate would give effect to it. 
But I have never heard of any application 
for transfer being successfully made simply 
because it is apprehended that in the ulti- 
mate judgment which the Magistrate would 
deliver in the case, he would not give effect 
toa cartain legal objection which might 
be taken at the trial. Asstated above no 
substantial ground has been made out and 
the affidavit of Mr. Muhammad Sharif, the 
gentleman who is mentioned in my order 
dated the 18th of November, 1927, is not 
forthcoming although Mr. Niaz Muhammad 
gave me to understand that Mr. Muham- 
mad Sharif would give his affidavit in sup- 
port of the incident mentioned in para. 3 
(d) of the application. The case has been 
hanging on for a very long time and it is 
time now that it should come to an end so 
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far as this Magistrate's Court is concerned, 
I reject this application and at the same 
time order that this case should be dis- 
posed of at the earlier possible opportunity. 
BR. L. * Application rejected. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 931 oF 1927. 
January 5, 1928. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Agha Haidar. 
GHULAM RASUL alias PATHAN 
AND OTHERS—ACCOSED— : 
APPELLANTS 
versus 
EMPEROR- RESPONDENT. 


Evidence —Circumstantial evidence as basis for con- 
viction—Deceased last seen alive with accused— 
Guilt, whether established—Penal Code (Act XLV of 
1860), s. 802. 

In order to justify the inference of guilt, the 
Circumstantial evidence, where ‘here is no direct 
evidence, must be incompatible with the innocence 
of the accused and ineapable of explanation upon 
any other reasonable hypothesis than that of hig 
guilt. (p.175, col. 2.] 

The circumstance that the deceased was last seen 
alive in the company of the accused, though it 
raises a strong suspicion against the accused is not 
sufficient to establish his guilt beyond doubt. [ibid.) 


Oriminal appeal from an order of the 
Sessions Judge, Jhelum, dated the 16th 
August, 1927. 

Mr. Nanak Chand, for the Appellants. 

Mr. Mackey, Government Advocate, for 
the Respondent. 

JUDGMENT.—On the morning of the 
17th March, 1927, at about 7 a. M, the 
corpse of one Juma, an Awan of the vil- 
lage Saroba in the District of Jhelum, was 
found lying on the Railway line about a 
mile from the village. The medical wit- 
ness, who performed the post mortem ex- ` 
amination, has deposed that the deceased 
had sustained several contused wounds, 
including a contusion 3” wide round the 
neck, and that his death was due to stran- 
gulation. . 

Three persons, namely, Ghulam Rasul, 
his father Lal and his brother-in-law Sher, 
have been convicted of the murder of 
Juma; and have each been sentenced, 
under 8.302, Indian Penal Code,to tran- 
sp rtation for life. There can be no doubt 
that the person or persons who killed 


107 Y. 0. 1928 


Juma by strangling him committed the 
offence of murder, but the question for 
determination is whetber the guilt of the 
prisoners has been established beyond rea- 
sonable doubt. . 

There is evidence to the effect that Juma's 
wife Musammat Bhari Sahd contracted a 
liaison with Ghulam Rasul, and that the 
latter was anxious to marry her. He had, 
therefore, an adequate motive to get rid 
of the husband. But it is doubtful whe- 
ther his father would help him in murder- 
ing aninnocent person in order that he 
might be able to marry the woman. 

Coming now to the evidence dealing 
with the commission of the crime, we find 
that there isno eye-witness of the affair, 
and that the case for the prosecution rests 
entirely upon circumstantial evidence. 
Apart from the motive referred to above, 
the following circumstances have been re- 
lied upon by the learned Sessions Judge 
in support of his finding against the pri- 
soners : l 


(1) Oa the night ofthe 16th March, 1927, 


Ghulam Rasul went to Juma's house in 
order to fetch him and the two left the 
house together. ; ; 
_ (2) Shortly afterwards Juma was seen 
in the company of Ghulam Rasul and the 
other prisoners. 

(3) An about midnight, the prisoners 
were seen dragging a person near the Rail- 
way line. 

While there is sufficient evidence to prove 
the facts that Ghulam Rasul fetched Juma 
on the night in question from his house, 
and thatthe. deceased was subsequently 
seen in the company of the three prison- 
ers, weare not prepared to hold that the 
third circumstanca mentioned above has 
been established. It isto be observed that 
Waris, who deposes to the fact of drag- 
ging, did not disclose. his story to the 
Police until three days after the night in 
question ; and that Ahmad -Din, who, he 
gays, was with him at that time, has nob 
been examined asa witness to corroborate 
his testimony. Waris also states that he 
informed his cousin Taja of what he had 
seen near the Railway crossing but Tajatoo 
has not beenexaminedas a witness Ia these 
circumstances, the testimony of W aris, un- 
corroboratedasit is byany other evidence on 
therecord,is wholly insufficient to prove the 
eens circumstance deposed to by 

im. 
The case for the presecution depends 
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practically upon the solitary circumstance 
that Juma was last seen alivein tue conr 
pany of the prisoners ; but that circu- 
mstance, while raising a strong suspicion 
against them, cannot sustain their convie- 
tion. It has been repeatedly laid down 
that inorder to justify the inference of 
guilt, the circumstantial evidence, where 
there is no direct evidence, must be in- 
compatible with the innocence of the ac- 
cused, and incapable of explanation upon 
any other reasonable hy pothesis than that 
of his guilt. We do not think that the 
two circumstances proved in this case 
exclude every reasonable hy pothesis other 
than that the death of Juma was caused 
by -the prisoners. They are not incompati- 
ble with the theory that the prisoners had 
parted company with Juma before he was 
assaulted and that, as he was in the habit 
of going out at night in order to commit 
theft in the fields of other persons he was 
done to death while he was attempting to 
commit theft. Be that asit may, there is 
absolutely no direct or circumstantial evi- 
dence to show that the injuries which re- 
sulted in the deathof Juma, were caused by 
one or more of the prisoners. 

For the aforesaid reasons we hold that 
the guilt of the appellants has not béen es- 
tablished, We accordingly accept their 
appeal, and setting aside the conviction and 
the sentences direct that they be released 
forthwith. 


R.L. Conviction set aside, 


LAHORE HIGH COURT. 
OaIMINAL Ravision OASE No. 809 oF 1927. 
January 14, 1928. . 
Present:—Mr. Justice Addison. 
EMPEROR-—CoxPLAINANT —PSTITIONER 
versus 


KHAIRATI LAL—AooUsED — RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 499, 
562 —mbezzlement—Sentence— Letting off accused on 
probation of good conduct —Revision —Interference. 

Although in a case of embazzlement usually a sen- 
tence of imprisonment should be passed, where the 
trying Magistrate has given the accused the benefit 
of s. 5:2, Criminal Procedure Code, the High Court 
will not interfere with his order in revision especi- 
ally after the lapse of a long time. (p. 778, col. 1.] 

Emperor v. Partab Narain (1) Ábdul v. Emperor 
(2), Emperor v. Jinga Gamaji (3) and Emperor v. 
Mathro (4), referred to. 
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Oase reported by the Sessions Ju ge, 
Delhi, with his No. 400 of 1927. i 

FAOTS appear from the following report 
oe of the Sessions Judge:— 


.. REPORT.— The accused, on conviction 
“by Unaudhri Surat Singh, exercising the 
_ powers of-a Magistrate of the First Olass, 

in the Delhi District, was sentenced, by 

. order, dated 22nd February, 1927, under 

- 8. 562, Oriminal Procedure Code, to be 
released on probation of good conduct 
on his entering into a bond in a sum of 
Rs, 5,000 with one surety, in order to 
‘appear and receive sentence when called 
. upon to do so’ during a period of two years 
. from that date and in the meantime to 
keep the peace and be of good behaviour. 
The facts of this case are stated at 
length in my judgment in Oriminal Ap- 
peal No, 65 of 1927, decided to-day. Briefly 
stated, the respondent Khairati Lal, while 
acting as Cashier and Accountant in the 
Delhi Branch of the Firm of Messrs. Sulzer 
Bruderer & Co., committed criminal breach 


of trust in respect of a sum of Rs. 3,949.- 


Actually, the shortage was Rs. 6,141, but 
for the purpose of a single trial the 
Magistrate charged the respondent in respect 
of Rs. 3,949 only. The case appeared to 
me to beamply proved and the respond- 
ent's appeal has been dismissed. ` ` 

The question of sentence was considered 
by the trial Magistrate, who wrote : 

“The offence under s. 408, Indian Penal 
Code, is not compoundable and the execut- 
ing of a pro-note by the accused and 
creating a civil liability on himself does 
not absolve him of the criminal liability. 
However, the intention ofthe prosecution 
can be inferred from such proceedings. 
Mr. Stark detected the deficiency on llth 
July, entered into a civil contract, received 
a sum of Rs. 4l by way of part payment 
and allowed the accused to continue to 
handle eash and hold charge of godown 
up tillthe 28th August, 1926, the day of 
accused's arrest. All these factors go to 
show that Mr.-Stark did not want anything 
else from accused but the replenishing of 
the money found short. Accused is a 
young man and a first offender. He hag 
lost a good job, the like of which he cannot 
have again. Heis described by Mr, Stark 
himself as a high caste Hindu and of 
a respectable family. Mr. Stark's negli- 
gence in not checking the accounts even 
ence and his loose control over his. ataff 
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tempted the unlucky accused to misappro- 
priate the money, the responsibility of 
which he readily took upon himself-.by 
executing Ex, P O pro-note and. acting 
upon it by re-paying Rs, 41 towards it. 
From this I cannot but conclude that 
accused's intention to misappropriate the 
money was temporary. He was responsible 
for the cash in his. charge. He has -kept 
thei fair cash account very faithfully and 
has done no fabrication. -All this goes 
to show that accused was feeling his res- 
ponsibility and was inclined to admit the 
misappropriation, if: detected, before he 
had made up the deficiency. To his ill- 
luck something prevailed upon Mr. Stark 
and moved him to launch the present 
prosecution on 28th August, one and a 
half months afterwards. lam afraid Jail 
punishment wil| not have any beneficial 
effect on the accused because his association 
with criminals will create criminal ten- 
dencies in him, Jail which Jooks very 
dreadful to persons of respectable families 
wil no more appear assuch tothem if 
once they have been there and associated 
with criminals whom they cannot avoid. 
For these reasons I do not propose to send 
the accused to Jail but apply the principle 
of locus penitentie to him, and order that 
he shall be released funder s, 562, Criminal 
Procedure Code, on probation of good 
conduct on his entering into a bond in & 
sum of Rs. 5,000 with one surety in order 
to appear and receive sentence when called 
upon to do so during a pericd of two 
years from this date and in the meantime 
to keep the peace and be of good beha- ' 
viour". 

There is hardly a word of this with 
which I agree, except where mere facts 
are mentioned. To speak of “Mr. Stark’s 
negligence innotchecking the accounts even 
once and his loose control over his staít" 
as tempting “the unlucky accused to mis- 
appropriate the money " is, I maintain, to 
look at the affair from the wrong point of 
view. The very fact that the appellant 
was at once the cashier and the accountant 
made it all the more incumbent on him 
to keep a careful watch in the interests of 
his employers, from whom he gained his 
livelihood. The executing of the pronote 
cannot be described asa virtuous act on 
his part. The Magistrate, again, is wrong 
in concluding that the ''aecused's inten- 
tion to misappropriate the money was 
temporary.” I have shown in my judgment 
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in the criminal appeal that thé appellant 
indulged in a prolonged and systematic 
career of embezzlement, appropriating more 
and more as time went on and conceal- 
ing the shortage by alse entries when- 
ever he had to hand over charge before 
going on leave. The fact that Mr. Stark 
gave him a locus ponitentic has nothing to 
do with the administration of criminal 
justice. Mr. Stark was merely compound- 
ing a felony, and it cannot with reason 
be described as the 
that Mr. Stark should have eventually 
decided to prosecute. 

Khairati Lal is à Brahman, 36 years old. 
He is described as being of good family. 
He is a first offender. The Magistrate 
styles him asayoung man, but that is 
hardly accurate. Even if his birth and 
Status be taken into consideration, it is, 
I maintain an abuse of the provisions of 
8, 062, Oriminal Procedure Code, that a 
crime ofthis magnitude, extending over 
so long a period and committed with de- 
liberation and guile, should be treated in 
the way thatit has been treated by the 
Magistrate. I would press strongly for a 


‘substantive term of imprisonment; with ` 


or without fine, and I forward the records 
to the Hon'ble Judges of the High Court 
for orders. mE 

Mr. Raj Krishna, for the Government Ad- 
vocate, for the Petitioner. : 

Lala Moti Sagar, R. B., for the Respond- 
ent, 

ORDER.—kKhairati Lal, a Brahman of 
Delhi, aged about 36 years, wasconvicted 
under s. 408, Indian Penal Code, of 
embezzling Rs. 3,940 while acting as a 
Oashier and Accountant of the Delhi Branch 
of a piece good firm. For reasons given 
by the Magistrate he was released under 
8. 962, Oriminal Procedure Code, on pro- 
- bation of goods conduct on entering into 
a bond of Rs. 5,000 with one surety for 
two years: The learned Sessions J udge 
has dismissed his appeal and has referred 
the case to this Court for enhancement of 
the sentence, asin his opinion in this case 
a substantive term of imprisonment, with 
. or without fine was necessary. 
` Khairati Lal joined the: firm about 1921, 
He seems to have started his defalcations 
in December, 1924 and he embezzled the 
. amount mentioned in the charge between 
that -date and October, 1925.- After the 
latter date the defaleations continued. 
They were detected on the llth J uly, 1920. 
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‘The fair cash book was-properly kept but 


he evidently did not desire to 


appellant's ill-luck.. 


interference on revision 
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a 


the rough cash’ book was not in order. 


, Both were kept by Khairati “Lal, It was 


Owing to carelessness on the part of 
manager in not comparing the cash book 
with the cash balance that the' defalcations 
were possible, When the manager on: the 
lith July, 1220, first detected the. offenca’ 
( prosecute 
Khairati Lal. Instead of doing so he got. 
à promissory note for the “amount and 
Khairati Lal in faot repaid Rs, 41as the 
first instalment. Oa the 98th of August, 
1926, the manager changed - his mind and 
institüted criminal proceedings. The trial 
lasted from September, 1926 to` the 22nd 
February, 1927.. It was thus nearly a 
year ago when the order under s. 962, 
Oriminal Procedure Code, was passed. ' 

: The - learned Counsel appearing for 
Khairati Lal did not coritest, the finding of 
the Oourts below that he was “guilty, but 
he urged that the discretion vested in the 
Magistrate should not be set aside at this 
lóngth of time even though I was of opinion 
that this was a case in which a ‘sentence of 
imprisonment , should have been passed. 
Ib was held in Emperor v. Partab Narain 
(1) that it was not.a sufficient, ground for 
n that a person 
given the benefit of- the section in question 
was discovered later to be a previous 
conviel. In Abdul v. Emperor (2) the 
Punjab: Chief Court refused to interfere . 
with an order passed under s. 569 in the 
caseofa conviction under s. 457, Indian 
Penal Code, which was an offence of a 
serious nature, though at thattime 8. 457 
did not fall within s. 562. In Emperor y, 
Jinga Gamaji (3) a servant, who had stolan 
gold and silver ornaments and who had 
been convicted under s. 381, Indian Penal 
Code, was given the benefit of this section 
and the High Court refused to- interfere,- 
The maximum sentence under s. 381 is the 
same as under s. 408, namely, seven years, 
while these offences are of a similar nature, 
. In. my opinion this was a serious case, 
Khairati Lal was in a position of trüst and 
failsd therein. The defaleations went over 
a fairly long period. Nevertheless s. 562 
certainly applied in every respect except 


(1) 88 Ind. Cas. 1054; A. I. R. 1925 Oudh 673; 20. 
W. N. 593; 26 Or. L. J. 1278. l | 

(2) 6 Ind; Cas. 639; 19 P. W. R. 1910 Or.: 11 Cr. L. 

389 | 


J. 389. | 
(3) 86 Ind. Cas. 70; A. I. R. 1925 Bom. 192; 27 Bom, 


L. R. 111; 26 Or. L. J. 694, 
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the circumstances in which the coffence was 
committed. Though these circumstances 
were such that imprisonment might well 
have been given I do not think that 
it would be proper to interfere with the 
Magistrate's discretion at this length of 
time. It would not be in the interest of 
justice to send him to Jail now. The Sind 
Judicial Commissioners [Emperor v. Mathro 
(4)| refused to interfere in a case somewhat 
Similar to the present except that in the 
case before thema great part of the stolen 
property had been recovered at the 
instance of the accused, & consideration 
which they took into account. In this 
caseibis obvious that Khairati Lal wished 
to repay and started to do so. Heralso 
gave a promissory note which was accepted 
in the first instance. Taking all theabove 
circumstances into consideration, though 
I agree that usually imprisonment should 
be given in ‘cases of embezzlement, I 
must decline to interfere in the present 
case and 1 direct the records to be returned. 

The revision petition put in on behalf 
of Khairati Lal was not pressed and is 
dismissed. 

R, L, Application dismissed. 


(4) 92 Ind. Cas. 693; 27 Or. L. J. 309; A. I. R. 1926 
Sind 101; 20 S. L. R. 7. 
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LAHORE HIGH COURT. 
CRIMINAL Revision Casm No. 1757 or 1927, 
January 6, 1928. 
Present:—Mr. Justice Harrison. 
ALAM AND OTHERS— ÁCCUSED—PRTITIONER3 
versus 
EMPERO R-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 204— 
Summoning accused piecemeal, legality of. 

There is nothing either irregular or improper ina 
Magistrate first issuing process for one of the 
accused and then changing his mind and issuing 


process for all the accused before taking further 
evidence. [p. 779, col. 1.] 


Case reported by the District Magistrate, 
Gujrat, with his No. 1550 of 1927. 
FAOTS appear from the following report 
of the District Magistrate:— 
 REPORT.—Alam, Sardara, and Musam- 
mat Baima applicants file an application 
against the order of Ohaudhri Ranjha 
Khan, Magistrate First Class, dated 30th 
August, 1927, summoning them as accused 
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to answer a complaint filed by one 
Mahanda unders. 353, Indian Penal Code, 
in which complainaut stated that Musammat 


‘Fatima aged 13-14 years is his daughter, 


that two months previously the. accused 
kidnapped her from his guardianship and 
are keeping her for illicit intercourse. That 
a report was made to the Police and the 
accused promised to give back the girl - 
but subsequently declined. After record- 
ing the complainant’s statement the Oourt 
issued process against Raja accused alone 
under s. 363, Indian Penal. Code, on l5th 
August, 1927. On the next day of hearing 
(30th August, 1527) Raja accused did not 
appear in Court and the Court ordered 
warrants ‘to issue against the other three 
accused, 

So far as I can see the order of the 
Magistrate was not justified by any evidence 
before him, When he issued the order 
summoning the present applicants he had 
no further evidence than the statement of 
complainant which had been made before 
him on i5th August, 1927. On that date (15th 
August, 1927) the Magistrate saw cause only 
to summon one of the accused. The Magis- 
trate has given, as his reason, for issuing 
the summonses against the other accused, 
that it appears that they are abetting Raja 
accused but this reason is not based on any 
evidence. The action cf the Magistrate in 
first. summoning one accused only on 15th 
August, 1927, and later on 30th August, 1927, 
summoning three others without recording 
any furtherevidence against them seems 
arbitrary and not in accordance with the 
procedure laid down ins. 204, Criminal 
Procedure Code. I cannot find any definite 
provision in the Code prohibiting a Magis- 
trate from summoning accused persons at 
any stage inthe case, but it is ‘desirable 
that a ruling should be obtained on this 
point, as theprocedurein the present case 
seems objectionable. I, therefore, accept 
the application for revision and under s. 438, 
Criminal Procedure Code, forward the case 
to the Hon'ble Judges of the High Court 
for their orders. 

Malik Muhammad Amin, for the Peti- 
tioners. D 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Reepondant. 

ORDER.—A complaint : was lodged 
under ss. 363,303/109, Indian Penal Oode, 
against four persons. The Magistrate 
examined the complainant ‘and issued a 
bailable warrant for one accused only 
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namely, Raja, who was said to ba the 
principal offender. Onthe date fixed for 
hearing that warrant was found to have been 
returned with thereport that the accused 
had disappeared with the girl. The Magis- 
trate thereupon ordered warrants to issue 
for the other three accused. 

The cass has been referred by the District 
Magistrate of Gujrat on the ground that 
the second order appears to him to be 
arbitrary and inasmuch as no further note 
was recorded after the first order had been 
passed the procedure was not that contem- 
plated in s. 204, Oriminal Procedure Code, 
As I understand it the view taken by the 
District Magistrate is that it is irregular 
or illegal for a Magistrate toissue process 
piecemeal forthe various accused persons 
in a complaint case unless he has taken 
some further evidence before issuing the 
second order. I do not think there is any- 
thing either irregular or improper in a 
Magistrate first issuing process for one and 
then changing his mind and issuing process 
for all the accused and here the Magistrate 
gives his reason, which may be good or 
bad, but anyhow isareason. He thought 
the disappearance of principal accused 
pointed tothe truth of the whole story as 
told by the complainant and without any 
further waste of time, he proceeded against 
ali the accused. 

Ido not think any reason has been shown 
for interference, and I dismiss the applica- 
tion for revision. 


R. L, Application dismissed. 


LAHORE HIGH COURT. 
CRIMINAL MiSOBLLANEOUS PETITION 
No. 255 or 1927. 
January 13, 1928. : 
Present: —Mr. Justice Zafar Ali. 
RAM DIY A AND OTHSES—AÀCCUSED 
—PErITIONERS 
versus 
EMPEROR--RESPONDENT. 

Practice—Criminal trial— Conducting trial on public 
holiday, propriety of—Transfer of case—Criminal 
Procedure Code (Act V of 1898), s. 526. 

It is highly objectionable on the part of a Magis- 
trate to commence a trial ona gazetted public 
holiday and to examine all the prosecution witnesses 
on such day. 

Where a Magistrate did so in compliance with the 
request of a Police Officer : 
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Held, that there was sufficiént ground for transfer 
inasmuch as th» astof the Magistrate was sufficient 
to crəate an impression inthe mind of the accused 
that he would not have a fairand impartial trial, 


Petition for transfer of the case from the 
Court ofthe Magistrate First Olass exercis- 
ing enhanced powera under s. 30 of the 
Oriminal Procedure Code, Rohtak, to some 
other competent Magistrate for disposal. 

Mr. D. C. Ralli, for the Petitioner. 

Mr. Abdul Rashid, Assistant Legal Re- 
membraucer, for the Respondent. 

ORDER.—This is an application under 
8. 926 of the Code of Criminal Procedure for 
the transfer of a case which is: now pending 
in the Oourt of Sardar Dilbagh Singh, 
Magistrate First Class at Rohtak, ~ 

As appears from the record of the case, 
the petitioners are charged with an offence 
punishable under s. 304, Indian Penal Oode, 
They were produced before the said 
Magistrate for the first time on the 4th of 
October, 1927, which was a public holiday. 
He proceeded to record evidence because a 
Police Officer asked him to do so. After 
examining one witness he adjourned the 
case to the next day 1.e., the 5th of October 
whieh was also a publie holiday being the 
Dushera day and he examined the remain- 
ing witnesses on that day. 

It was highly objectionable on the part 
of the Magistrate to commence the trial on a 
gazetted public holiday and to examine all 
the prosecution witnesses ona public 
holiday. As he did so in compliance with 
the request of a Police Officer, it wag 
sufficient to create an impression in the 
mind of the accused that they would 
not havea fair and impartial trial at hig 
hands. 

I, therefore, accept this application and 
direct the District Magistrate to send the 
case to some other Magistrate subordi- 
nate to him who may be competent to 
try it, ° 


Re. L. Application accepted, 





LAHORE HIGH COURT, - 

SECOND OrvIL AePEAL No. 2304 or 1997. 
December 15, 1997. 

Present:—Mr. Justice Zafar Ali. 

NUR KHAN AND OTHERS—DEFENDANTS 
—APPELLANTS 
versus 
FAQIR ABDULLAH AND ANOTHER 
—PLAINTIFF8— RESPONDENTS. 
Limitation Act (IX of 1908), Sch, I, Art. 152 —8Suit 


~ 
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for possession —Plaintiff alleging possession and dis- 
noasession—Onws of possession within 12 years—Land 
remaining uncultivated for certain harvests, effect of, 
on -defendant's  possession—Jamabandi—Entry as 


- tenant, meaning of. 
Where ina suit for possession the plaintiff alleges 
ossession and dispossession the onus of proving that 
fie has been in possession, within 12 years of the suit 
lies on him even though the defendants are entered in 
yevenue papers as tenants. ' 
- Where a person is shown to have been in posses- 
sion of land for a number of years, the mere fact 
that the land was not cultivated during certain 
haryests does not make him out of possession during 


that period. 
The fact that a person isentered as a tenant in 
' ths jamabandi merely. shows that he is not the 
owner and that he is in cultivating possession 
thereof. It does not necessarily show that he is in 
possession with the permission of the owner. 


Second appeal from a decree of the Dis- 
trict Judge, Mianwali, dated the 16th June, 
1927, reversing that of the Subordinate 
Judge, Fourth Olass, Mianwali, dated the 
25th April, 1927. 

— Mr. S. R. Laul, for the Appellants. | 

Mr. Ghulam .Mohy-ud-Din,: for the Re- 
spondents. 

JUDGMENT.—The land in suit about 
4 kanals in area was allotted to plaintiffs on 
a partition which was effected in 1910 and 
the jamabandi of 1911-12 shows that they 
were in cultivating possession thereof in 
that year. It appears, however, that they 
. were dispossessed by the defendants in Rabi 
1913. In the jamabandi of that year the 
dsfendants were entered as tenants under 
the plaintiffs, but it is nobody's case that 
tte defendants occupied the land with the 
permission of the plaintiffs. In a jamabandt 
a person who ‘isnot the owner of the land 
but is in cultivating possession- thereof is 
shown as a tenant-at-will because there is 
no column therein for describing him asa 
trespasser. There are columns for owners 
and tenants only. From Rabi 1913 the 
defendants haveall along been in possession 
the present suit was instituted on the 6th 
October, 1926, thatis more than 12 -years 
after dispossession, The trial Court, there- 
fore, dismissed the suit as barred by time. 
On ‘appeal the learned District Judge 
decree the suit holding that the defendants 
were tenants under the plaintiffs upto 19th 
March 1915 on which date the Patwari 
made a note in the crop-inspection 
register that they were in possession as 
trespassers, but the plaintiffs have now 
here stated that the defendants had been in 
occupation upto March, 1918, as tenants 
under them. ‘Their case was that the 
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defendants had taken unlawful possession 
of the land. As the -plaintiffs allege - 
possession and dispossession the question ^ 
that was rightly put im issue was "whether 
thè- suit was -within time", The- onus of 
proving that they had been in possession 
within 12 years before suit lay upon the © 


' plaintiffs but they failed to discharge it. 


If the land remained uncultivated for two 
harvests, that is Rabi 1915 and Kharif 1916 
itcannnt be said that it wis not in the 
possession of the defendants for that 
periol. They continued to be in possession 
from 1913 though they omitted to cultivate 
the land for those harvests.. The case is on. 
all fours with that reported. as Mian 
Muhammad v. Sharaf Shah, (1). I, there- 
fora, accept the appsal and reversing the 
judgmentiand deeree of the lower Appellate 
Court restore that of the trial Court. 
The plaintiffs to pay the defendants’ costs 
thoughout. i 


`R. L. 
A. N. À. - Appeal accepted, 
(1) 89 Ind. Cas. 687; I Lah, Oas..558. 





LAHORE HIGH COURT. 
Crvin MISORLLANEONS Partition No, 576 
oF 1927. 
l IN 
CIVIL APPEAL No. 1233: or 1927. 
January 13, 1928. 
Present :—Mr. Justice Tek Chand. 
D, JOHNSTONE, NOTARY PUBLIO or 
-  LAHORE-—DEFENDANT—PETITIONE& 
versus ` 
Musammat JAN BIBI—PLAINTIFF AND 
C. P. GUPTA —DEFENDANT— RESPONDENTS. 
Civil Procedure Code (Act V of 1908),. O. XLI, r. 6 
—Appeal—Stay of execution—Decree-holder mot poss ` 
sessed of property, whether ground for stay of execu- 


tion. 
The bare fact that the decree-holder is a woman 


possessed of no property is no ground for staying 
execution of the decree during the pendency of 
an appeal. Appellant's interest can be sufficiently 
safeguarded by the respondent furnishing security 
for restitution. i 

Petition, under O. XLI, r. 5, Civil Pro- 
cedure Code, for stay of execution proceed- 
ings in the lower Court pending the de- 
cision of the appeal case noted above 
by the High Court. 

Original Suit No. 162-1 of 1925 decided 
by the Subordinate Judge, Second Class, 
Lahore dated the 22nd February, 1927. 

Mr. Ram Lal Anand, for the Petitioner. 

Mr. J. G. Sethi, for the Respondents. 

ORDER.—The _ plaintiff-respondent, 
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Musammat Jan Bibi, has obtained la money 
decree against the defendant-appellant, 
carrying future interest at Re. 1 percent. 
per mensem. She having applied: for ex- 
ecution of the decree éhe appellant has 
moved this Court to stay execution. on the 
ground that the decree-holder is a woman 
possessed of no property. This, however 


is no ground forstay of execution. The: 


appellant's interests can be amply safeguard- 
éd by taking security for restitution from 
the respondent. ; ' 

Accordingly I direct that Musammat Jan 
Bibi, plaintiff-respondent, shall execute the 
decree under appeal only after she has 
furnished: security to the satisfaction of 
‘the lower Court for the refund of the 
decretal amount together with interest at 
Re. 1 per cent. per mensem, in the event of 
the appeal being accepted. 

There will be no order as to 
to-day 's hearing. 

R. L. 


costs of 


Order aceordingly. 
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LAHORE HIGH COURT. 
SECOND Civit APPEAL No. 834 oF 1923, 
| April 28, 1937. | 
Present:—Sir Shadi Lal, Kr., Ohief Justice, 
| and Mr. Justice Jai Lal. 
DAYA RAM AND oTBERS— DEFENDANT S-a 
ÁPPELLANTS 


^ Versus We die 
HARCHARN DAS—Ptatntirr GAURI 
DIAL AND ANOTHE R—DRFENDANTS— 


RESPONDENTS. 

Hindu Law—Joint family—A lenationi by father — 
Absence of legal necessity—Suit by son to set aside 
alienation—Alienee,. whether entitled to refund of 
consideration, - A 

A Hindu son.is entitled to: get a decree setting 
aside an alienation, by his father of’ joint family 
property, which has not been effected for legal neces- 
sity or for the payment of an antecedent debt, with- 
out any condition bsing imposed upon him to refund 
the consideration paid by the alienee to the father. [pe 
781, col. 2.] . l | 

Badami v. Madho Ram (2), Kali Charn v. Jaggu (3) 
and Sreenivasa Aiyangar v. Kuppuswami- -Aiyangar 
(9), followed. TE 

Koer Hasmat Rai v. Sunder Das (1) and 'Amir vi 
Kahan Chand (4), dissented from. l - 

Second appeal from a decree .of the 
'Additional District Judge, Hoshiarpur, 
dated the 18th January, 1923. pie sv 


Lala Moti Sagar, R S , Messrs. Mehr Chand ` 


Mahajan and Hargopal, for the Appellants, 
Messrs. Jagan Nath Aggarwal and' Badri 

Das, for the Respondents, GE 
JUDGMENT.—This appeal arises out 

gf anaction brought by a member of-a. 
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joint Hindu family - governed by the 
Mitakshara Law to impeach a sale of the 
co-parcenary property made by. his father. 
The District Judge, concurring with the 
Court of first instance, has held that the 
alienation was not for legal necessity or 
for payment of the antecedent debts of 
the father; and whilefinding that the whole 
of the consideration passed he: has granted 
& decree setting aside the alienation. 

- The vendees have preferred a second 
appeal to this Court, and- the question 
debated before us is whether the plaintiff 
should, before recovering - the property, 
refund the purchase money unless he: shows 
that the money was raised by the father 
for immoral or illegal purposes.. The con- 
tention urged by the appellants:is sup- 
ported by the judgment of à Division Bench 
of the Caleutta High Court in Koer Hasmat 
Rai v. Sunder Das (1), but that ruling has 
not been followed by other High Courts. 
The rule laid down by this Court is to the 


effect that the: decree in favour of the son 


should not beconditional on his refund- 


ing to the vendeesthe amount paid by them . 
to the father, vide Badam v. Madho Ram . 


(2.  Tothesame effect is another judg- 
ment of & Division Beneh of this Court, 
vide Kali Charn v. Jaggu (8). There are 
no doubt observations to the contrary in 
the judgment of Amir v. Kahan Chand (4) 
but it appears that thejudgment in Badam 
v. Madho Ram (2), was not brought to the 
notice of the learned Judges who decided 
‘that case, The Madras High Court also 
has dissented from the doctrine laid down. 
by the Oaleutta High Court in Koer Hasmat 
Rai v. Sundar Das (1), and has affirmed the 
rule that a son is entitled to get a decree 
setting aside the alienation of the joint 
family properly without any. condition 
being imposed upon him to refund the 
consideration paid by the alienee .to the 
father, vide Sreenivasa Aiyangar v, Kuppu- 
swami, Atyangar (5). ~ 

. The balance of the authorities is opposed 


to the contention raised by. the appellants, . 


and weare not prepared to dissent from 
the rule laid down by this Court in Badam 


l (1) 110.396; 10 Ind; Jut. 26; 5 Ind. “Ded. (v &) - 
1098, 


(2) 66 Ind.:Cas. 19; 2 Lah. 338; -A. I.R. 1922 Lah, 
924]. me) 
| È er Ind. Cas. 89. | 


4) 73 Ind. Cas, 818; A. 1. R. 1023 Lah; 255; '5 Lali, ' 


L. J.431.- 
_ (5) 64 Ind. 
MW. N. 680, 


Cas, 698; 44 M, 801; “14 L, Wy 78; (1821) - 


bak ; 
` 
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v. Madho Ram (2). We accordingly dismiss 
the appeal with costs. 


aA, Appeal dismissed. 


LAHORE HIGH COURT. 
Srconp CIVIL AprPEAL No. 2648 or 1926. 
November 19, 1927. 
. © Present :—Mr. Justice Tek Chand. 
RALLA RAM—DEFENDANT— APPELLANT 
— — versus 
MUHAMMAD AYUB KHAN-—PLAINTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 68 
——Execution of decree—Attachment —Objection dis- 
allowed-—Suit by objector—Burden of proof. 

'* Where an unsuccessful objector to attachment 
of property in execution of a decree institutes a suit 
under O. XXI, r. 63, Civil Procedure Code, the onus 
is upon him to prove’ that the- order of the Executing 
o is wrong, and that the property belongs to 

m. " 
Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 31st 
August, 1927, reversing that of the Sub- 
Judge, Fourth Class, Rawalpindi. 

Mr. Shamair Chand, for the Appellant. 

Mr. Feroze-ud-Din, for the Respondent. 

JUDGMENT.—The defendant-appel- 
lent having obtained a money decree 
againstone Abdul Aziz proceeded to attach 
certain goods-ina shoe-maker’s shop work- 
ing under the name and style of Muham- 
mad Ayub Khan and also certain money 
which was due by the Military Depart- 
ment to the said shop. The judgment- 
debtor’s brother-in-law Muhammad Ayub 
objected to the attachment alleging that 
the judgment-debtor had no interest in 
the property attached and thathe was the 
sole owner thereof. The Executing Court 
allowed the objection in part and held 
that one half of the attached property 
belonged to the objector, but that the 
other half belonged to the judgment- 
debtor, `- 

Thereupon the objector Muhammad Ayub 
instituted the presént suit under O. XXI, 
'*, 63, Civil Procedure Code, for a declara- 
tion that one half ofthe property, against 
which attachment was allowed to continue 
belonged: to him ‘and that the judgment- 
debtor Abdul: Aziz had nothing to do 
with it, The suit was originally decreed by 
the trial Court, but was dismiesed by the 
District Judge on appeal. In second appeal, 
Mr. Justice LeRossignolset aside the decree 
‘of the District Judge on the ground that it 


. proceeded partly upon inadmissibleevidence . 


.. pad remanded the case to the trial. Oourt 
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for a fresh decision after giving the 
defendant-decree-holder an opportunity to 


produce evidence in rebuttal of the plaint-- 


iff’s case. 
After remand freeh évidence was led and 
the trial Court dismissed Muhammad Ayub's 


' guit holding that he had failed to dis- 


charge the onus which lay upon him to 
prove that he wasthe sole owner of the 
attached property. This judgment was set 


aside on appeal by the learned District. 
Judge and the defendant has preferred a 


second appeal to this Court. - 

In deciding the case the learned District 
Judge seems to have. assumed that the 
onus of establishing that the judgment- 
debtor Abdul Aziz was a partner with 


Mohammad Ayub plaintiff in the shop of. 


Mohammad Ayub Muhammad Khan lay 
upon the decree-holder defendant and he 
has decided the case on that basis. lt is 
hardly . necessary to point out that this 
view of the law is clearly erroneous. The 
objector Mohammad Ayub had failed in 
the Executing Court so far as his objection 
in respect of one half of the property which 
isnow in dispute andit was he who ‘had 
instituted the present suit under O. XXI, 


r. 63. Therefore, the onuslay upon him. 


to provethat the order ofthe Executing 


Court was wrong. Farther this suit had. 


been dismissed by the trial Court and he 
had appealed to the District Judge and for 
this reason also the onus lay very- heavily 
on him to show that the. trial Court's 


judgment was wrong and his contention - 


correct. As the question of onus is of 
vital: importance in this case, especially in 
view of the fact that the learned District . 
Judge has held that much value could-not 
be attached to the-oral evidence produced’ 
by either side; his finding cannot. be sustain- 


ed and must be set aside. 


The learned Counsel for the respondent 
yeferred to the. order of Mr. Justice 
LeRossignal dated the4thof February, 1926 
remanding the: case and contended that 
after the remand it lay upon the defendant- 
appellant to disprove the plaintiff's conten» 
tion. This, however, is a wholly erroneous 
reading of that judgment. The learned 
Judge could not and did not shift the 
onus when only a part of the evidence had 
been heard, and after remand the trial 
Court rightly dealt with the case as if the 
onus was on the plaintiff. . l 

Both Counsel have brought to my notice 
certain documentary evidence which hag 


- 


r 
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not been referred to by the District Judge 
in his judgment and Mr. Shamair Chand 
prayed that this Court should go through 
the evidence and come toan independent 
finding. But I cannot accede to this re- 
quest. The learned District Judge should 
re-hear the case and decide thecase on the 
‘entireevidence on the record bearing in 
mind that the onus lies on the plaintiff to 
prove his contention. . 

I accordingly accept the appeal, set aside 
the judgment and decree of the District 
Judge and remand the case to him for 
re-decision in accordance with law. Court- 
.fee will be refunded and other eosts will be 
costs in the cause, n. 

G, A. Appeal accepted. 


eee e i 
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LAHORE HIGH COURT. 
CRIMINAL MISOBLLANEOUS PETITION 
No. 219 or 1926. 

February 10, 1927. 
Present:—Mr, Justice Jai Lal, . 
AMAR NATH-—AcCUSED—PRTITIONER | 

1S ^. . Versus | 
EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s, 526— 
- Transfer, policy of law relating to—Expression of 
opinion on same facts in previous case, whether ground 
- for transfer. . 

The policy of law relating to transfer of criminal 
cases is to inspire confidence in the minds of 
accused persons in the administration of justice and 
in the integrity of the Magistracy. The superior 
- Courts are expected to have due regard to the 
susceptibilities of the accused persons and if they 
are satisfied that there are reasonable grounds, that 
is, grounds which a reasonable person placed in the 
position of an  aceused person considers to be 
sufficient, for entertaining an apprehénsion that the 
accused will not have a fair and impartial trial in 
the Court of, a Magistrate then an order for trans- 
fer should be made. [p. 784, col. 1.3 Hen 

The mere fact that in & previous case against other 
“accused under the same section and ‘almost on 
identical facts the Magistrate ‘convicted the accus- 
` ed then before him is no ground for transferring a 

case. [p. 784, col. 2.] - | Mw 
. .Joharuddim Sarkar v. Emperor (4) and Rajani 
Kanta Dutta v; Emperor (5), followed. 
Badan Singh v. Emperor (1), Chandramani Sarma 
- v. Kunja Rendi (2)8nd Emperor v. Hargobind (8), 
distinguished. NM 

Petition, under s. 526 of the Oriminal 
Procedure Code and s. 107 of the Govern- 
. ment of India Aet, for transfer of the case 
irom the Court of the Magistrate First 
Olass, Lahore, to any other Court of compe- 
tent jurisdiction. a i | 

Mr. Bhagat Ram Puri, for the Petitioner. 

Diwan Ram Lal, Assistant Legal Remem- 
-prancer, for the Respondent, | 
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_ with certain entries which were to be dig 
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. ORDER.—This ts an application under 
s. 026 of the Criminal Procedure Code, for 
transfer of a case under 5. 477-A of the 
Indian Penal Code pending against the 
applieant in the Court of Lala Nand Lal 
Manchanda, Magistrate First Class, and is 
made on the ground that in a previous 


‘case against others under the same sec- 


tion and almost on identical facts the 


Magistrate convicted the accused then be- . 


fore him and sentenced them to- various 
terms of imprisonmentand, therefore, that 
the Magistrate having already expressed 
an opinion on the merits of thé case the 
applieant does not expect an independent 
expression of opinion 
in thiscase. This was the only ground 
urged before me, the other grounds of the 
application having -been abandoned, 

It appears that the applicant Amar Nath 
was a. Director, of the. Amritsar National 
Bank Limited whichjhas gone into liqui- 
dation. Asa result of investigation. held 
during the liquidation prceeedings it was 
decided to prosecute the Directors and 
others connected with the management of 
the Bank under s. 477-A for preparing 
a false balance sheet and for making 
wrong entries in the statutory report, 
The applicant, it is alleged, absconded 


-but the others were tried. and convicted, 


He has now been apprehended and senį 


zup for trial under s. 477-A for preparing 
-a false balance ' sheet 


and for making 
wrong entries“ in the statutory report 
before the same Magistrate. The question 
that I have now to -decide is whether 
by the mere factthatthe Magistrate hag 
in the ease of other persons held on the 
evidence then produced - before him that 
the balance sheet was false and that the 
entries in the statutory report were wrong 
debars him from trying the present ape 
plicant. It is not denied that evidence in 
this case wil mainly be .tké same that 
was produced inthe previous cases though 
it may be possible for the present accused 
to raise pleas in his defence which 
were not raised by the accused-in the 
previous cases. My attention has not 
‘been drawn: to any passage in which 
the Magistrate in his previous judgments 
directly dealt with the case of the. appli- 
cant or expressed a definite opinion against 


. bim. Jt wes at the same time inevitable 


that the name of Amar Nath should 
incidentally be mentioned in connection 


E 
' 


'ü 


M 
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'eussed in those cases, On the facts, there- 
fore, I hold that the Magistrate has not. ex- 
“pressed- any definite opinion” any where 
“in the previous cases against Amar Nath 
' directly, though there is no doubt that 

dhe facts of the previous cases and this 
_.ease are practically identical and that this 
case will: have to be decided mainly on 
‘the same prosecution evidence. A large 
number of authorities were cited on both 
sides." So far as the principles underly- 
- “ing the transfer of criminal cases: from 
the Courts of Magistrates are concerned 
there appears to be. no controversy. The 
‘policy of the law is to inspire confidence 
in the minds of the accused persons in 
-the administration of justice and in the 
‘integrity of the Magistracy. The superior 
.Qourts are expected’ to have due regard 
-to the- susceptibilities of the accused 
'persons and if they are satisfied that 
‘there are reasonable grounds, that is, 
grounds which a reasonable person 
placed in the position of an accused per- 
son considers to be sufficient, for entertain- 
ing an apprehension that? the accused will 


not have a fair and impartial trial in the 


ourt of Magistrate then 8n. order for 
Ede should be made. It 18- the ap- 
plieation of this principle that is the.sub- 
fect of controversy. in the case before me, 
Counsel. for the applicant ‘cited the case 
of Dhanna Lal v. Crown (Criminal Mis- 
cellaneous No.: 146 of 1925) ia whieh 
Zafar Ali, J., transferred. à case from the 
Court of a Magistrate under almost identical 
- circumstances. The full facts of that case 
are not mentioned in the judgment of the 
learned Judge in view of the faet that the 
Counsel for the Crown was unable to say 
‘that the apprehension on the part of the 
accused person was unreasonable. Moreover, 
in that case the Magistrate in his former 
: judgment had expressed the opinion that 
-there was ample evidence -against the 

atitioner for transfer of the case. This 

y no means is the case in the present 
ease; In Badan Singh v. Emperor (1) a 
case was transferred from the Court of 
the Magistrate ashe ‘had on 8 previous 


oacasion expressed his opinion against the : 


ecused who was the petitioner for transfer 
aad in Chandramani Sarma v. Kunja 
Rendi (2) the 
an opinion. on 
mother. case | 
ET evidence in the subsequent case 

(1) A. I R. 1924 Lah, 257; 5 Lah, L, J, 920,. 

5 o. W, N, 824, 


the defence evidence in 


. AMAR NATH v. BMPFROR, ` 


and: such evidence. was pro- . 
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between thesamie parties-which was sought 
to be transferred from bis Court. Order 
for transfer was made in this case also. 
The facts in both: these cases are dis- 
tinguishable from the present case. 

On the other hand Emperor v. Har- 
gobind (3), Jaharuddin Sarkar. v. Em- 
peror (4) and Rajani Kanta , Dutta v. 
Emperor, (5), appear to be authorities 
against the applicant, The first of these 
judgments related to two cross-cases of riot, 
in which the Magistrate having disposed of 
.one of the cases commenced the trial of the 
second. An applieation for transfer was 
made onthe ground that in the first case 
the Magistrate having expressed an opinion 
unfavourable to the accused in thesecond : 
case was not competent to try the latter ' 
case. The application for transfer was., 
dismissed. In the second of the cases cited 
above the facts were identical with those : 
of this case. It appears that some of the 
accused had already been convicted on the 
game evidence by the Sessions Judge before 
theremaining accused were placed. before 
him for trial and convicted by him. An’ 
objection was taken before the Appellate 


-Court that the Judge having expressed an 


opinion on the evidence in a previous case . 


“was not competent to try the second case, 
"The objection was overruled.: The only | 


distinction that it may be possible to draw 
between that case and the case now before 
me is that. in that case there was no: 
application for transfer made to the High 


. Court but an objection to the competency 


of the Sessions Judge to take cognizance of 
the case was taken on appeal. On page 719* . 
of the report, however, the learned Judges 
-held that an application for transfer under . 
the circumstances mentioned would have 
been rejected. In the last of the cases cited 
above it was held that the .mere expression 


-of opinion. against the accused on other 
- evidence in another case does not debar a . 


Magistrate from trying a criminal ‘case 
against the same. accused. In my opinion 
I would not be exercising a sound discre- 
tion, if I were’ to transfer ihe present 
case merely because the Magistrate has. 
on a previous occasion tried other cases — 
‘against other accused on similar evidence 


- and convicted them. 
Magistrate had expressed `- 


I must, therefore, dismiss this application, 
B. L. ` | Application dismissed, 
(3) 12 Ind. Cas. 652; 33, A. 583; 12 Or. L. J. 564, 

(4) 81 C. 715; 8 O. W. N. 910; 1 Or. L. J. 804. 

(5) 3 Ind. Cas. 88; 36 O. 904; 10 Or. Lid; 244. - 
*Page of 31 O.—(Hd.] mae Fhe ier ar 
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MADRAS HIGH- COURT.. 
SECOND Civin APPEAL No. 470 oF 1924, 
November 2, 1926. . 
Present:—Mr. Justice Reily.. .  . 
© VELU PILLA L AND, 4NOTHER—PLAINTIFFS | 
Nos. 2 AND 3—APPELLANTS | 
. versus ' A 
Tus SECRETARY or STATE FoR 
INDIA iN COUNCIL THROUGH THE 
COLLECTOR or MADURA AND OTHERS | 
— D8FENDANTS— RESPONDENTS, l 
I Inam—Service inam—Resumption by Government on 
ground of land having been dissociated from office in 
fact, legality of. 

Where the Government.resume aservice inam, the 
motive of the Government in making the. resumption 
and their conduct after the resumption do not affect 
"Ed legality or illegality of their action. ,[p. 786, col. 


Where a land which had been granted'in inam by 
the Government for proper service in & temple is 
found to have been for a long time entirely dis- 
sociated from the office for the support of which it 
had been granted and no. part ofthe income of the 
Iand was going towards the remuneration of the office- 
holder, which had to be provided.otherwisé. by. the 
temple trustee and the service did not” continue to 
be performed according to the conditions of the 
E within the meaning of rule III (1) of the- Inam 

eB: C ros < : 

Held, that it was open to the Government to resume 
the inamand that such resumption was not illegal. 


[ibid] ;-—o- dM z 
~ Shankarlal Tapidas v. Secretary of State for India 


(1) and Secretary of State for India v. Gulam Maha-' 


boob Khan Saheb (2), distinguished, x" 
Second appeal against the decree of the 

Court of the First Additional Subordinate 

Judge, Madura, in A. S. No. 24 of 1922, 


. preferred against.that. of the. Court of- 


the District Munsif, Madura, in O. S. No. 
82 of 1920. ` | Ei a 
Mr. K. Rajah Iyer, for the Appellants, 
The Government Pleader, for: the Re- 
Bpondents. - A 
JUDGMENT.—This suit relates to an 
inam granted. for the support of the piper 
ofatemple at Madura. Defendant No. 12 


held -the office until 1892, when he was. - 


dismissed. Plaintiff No; 1 was then ap- 
pointed by the trustee of the temple and 
. held office until 1914; .After him: plaintiff 
No. 3 held office for about 2 years; and 


. Bince 1916 plaintiff No. 2 has-held the office. 


In 1916, about 3 months after plaintiff No. 2. 
“ eame -into office, the Government. resumed 
“the inam, granted pattas forthe’ inam land 
to the personsin possession of it and.order- 
“ed that the assessment collected on-:the 
land should. be -paid to the piper in office 


for the time being, so long'ashe did his: 


work satisfactorily. In this suit plaintiffs 
Nos, 1 to 3 pray ‘for a 


60- o 


“able. 


declaration that the: 


= -- 
t AS r 


s 


transfer of the land by the. Governinent 
from inam to ayan:is illegal and invalid 


‘and for the recovery of the land from the ° 
‘defendants in. possession. The: suit wa 


dismissed: by the District: Munsif. . Plaint- 
iff No. I died while the suit was before the 
‘District Munsif, Plaintiffs Nos.- 2 and: 3 


-appealed; but the Subordinate. Judge con- 


firmed the District Munsif's decree. 
iffs Nos, 2 and 3 again appeal, ee -. . » 

The extract from the Inam . Register of 
1863 contained in- Ex: . XII shows that the 
4nam was a permanent hereditary grant and 
that it was then confirméd under Rule III (1) 
of the Inam Rules (Rule III(2) appears te 
a misprint) that is, it was to be continued so 
longastheservice continued to be performed. 
‘according to the conditionsof the grant. It 
appears: that defendant No. 12 alienated 
the whole of the inam land; and it has been 
-found that plaintiff No. .l.was.never in 
‘possession in any way during the 22 years 


Plaint- 


‘he held the office, from 1892 to 1914, nor has 


‘either plaintiff No. 2 oriplaintiff No;.3 ever 
“been in possession. .'Itis contended for.the 


` plaintiffs that the -resumption.of the inam 


by the Government in 1916 was: illegal, 
because, though the -office-holders - were 
out of -possession of the inam land; the 
‘piping service was being done. The argu- 
ment is that it is no concern of ithe Governa - 
‘ment who gets the benefit of the inam. or 


: who does the piping service: so long.as the 


«service is done satisfactorily by. anyone 
in the. world, the. Government cannot 
resume the inam, Two cases are quoted in 
Bupport of this. position viz. Shankarlal 


* -Tapidas v. Secretary of State for India (1), 


and. Secretary of State for India v. Gulam 
Mahaboob Khan Sahib (2). The Bombay 
case is not similar to thiscase and-turned 
on the construction of a Bombay Act and of 
the sanad concerned. In Secretary of State 
for India v. Ghulam Mahboob: Khan Sahib 
(2) it was found that the objects of the trust ` 


, were being substantially carried out with. 


the income of the trust property and that, 


-therefore, the resumption of the inam om 


account of some alienation was. unjustifi« 
In the present case no part. of the : 
income of the inam land-had been devoted to: 


- the object of the grantfor at least 24 years, 


before the. resumption. Plaintiff No. X 
during the whole period he was piper.got' 
his remuneration, not from the inam. land,. 
1) 51 Ind. Cas. 910; 43 B, 583; 21 Bom. L: R, 668, . 
oH Ind, Cas, 36%; 42 M, 673; 9 I4 W, 587; 37 M, La, 
J. T1; 0919) M, Wa Ne 73047 


om oem 
i 
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but from à salary paid to him by the 
. temple trustee, and so 'did plaintiff No. 3. 


Plaintiff No. 2, it appears, has-received also ' 


the assessment on the inam land sinceits 
resumption by the Government, who acted 
in the matternot for their own benefit but 
in the interests of the office. The [motive 
of the Government in making the resump- 
tion and. their conduct after the resump- 
tion, however, do not affect the legality or 


illegality of their action. But I agree - 


with the learned Government Pleader that, 
when the Government found that for a long 
period the inam -land had been entirely 


dissociated from- the  cffiee for the sup- . 


‘port of which: it had been granted and 
that no part of the income of the. land 
was going towards the remuneration of 
the office-holder, which had to be provided 
otherwise by the temple trustee, the 
service did not continue to be perform- 
ed -according to the conditions of the 
- grant within the meaning of Rule III (1) of 
the Inam Rules. It is to that rule that the 


plaintiffs appeal, and it is unnecessary for - 
menow to consider the force or validity of | 


the Board's Standing Order No. 54. 1 agree 


with thefinding of the lower Courts that : 


the resumption of the inam was not illegal. 
That is enough to dispose of this 
appeal. But I may mention that plaint- 
iff No.1, for whom no representative has 
been brought on record, appears to have 
“had noright to maintain this suit as he 
was out of office long before the suit was 
instituted. Moreover it appears. that, 
though he belonged tothe inamdar family, 

- he was not the next in succession to defend- 
ant No. 12 and did not- succeed to the office 
but was appointed to it by the temple 
trustee; and apart from that it also appears 
that it was at hisinstance-that the resump- 
‘tion proceedings were started. Plaintiff 
No. 3 was -out of office before the suit was 
instituted, and is is not now suggested that 
he:had any right to maintain it. The suit 
is now pressed only for plaintiff No. 2. He 
is connected with plaintiff No. L by having 
-married plaintiff No. I's brother's grand- 
. daughter but does not appear- to belong in 
any way tothe inamdar family. Exhibit N 
&hows that he was appointed by the temple 
trustee on probation in August, 1316, and 
was confirmed in April, 1917. He has no 
claim to hold the office by hereditary right 
and for that reason alone cannot’ maintain 
“this suit. -Apartfrom that the plaint.ehcws 
j hat-the plaintifs Nos, 2 and 2. professed to 
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base their right on a “Will and settlement © 
and other documents executed .and left in 
their favour by the lst plaintiff" which. 
could have -given them no- such right. 
None of the plaintiffs, therefore, had any 
right to maintain.the suit, 

The appeal is dismissed with costs—2 
sets, one for defendant No. land one for 
the other contesting defendants. 

Y. N. V. . .Appeal dismissed. 


- 
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MADRAS HIGH COURT. . 
Civit MISOBLLANEOUS APPEAL No. 
194 oy 1926. -> 
August 3, 1927. 


Present :—Mr. Justice Madhavan Nair and 


: Mr. Justice Curgenven. 

 RAMAPPA NAIDU AND ANOTHER— 
PETITIONERS Nos. 2 AND 3— 
APPELLANTS 
^o c2 YONGUS -- ~ > 
LAKSHMANAN.CHETTIAR 

i AND: OTHERS—HESPONDENTS. > 3 
Will—Constructton—Provision for erecting choultry | ' 
and carrying on worship—Balance of income to be 
utilised for family purposes—Properties, whether 
absolutely dedicated to trust or merely burdened with 
trust—Provincial Insolvency Act (V of 1920), 8. 4— 


Properties burdened with trust, whether vest in 


Official Receiver. - ug 

A Hindu, by his Will, enjoined his son to build a. 
choultry to instal the Kula Deivam in it for the | 
purpose of family worship, and to conduct a charity, 
meeting the expenses from the income of the pro- ` 
perties. The pattafor the properties was directed 
to be transferred in the name of the deity worshipped 
in the choultry.. There was a further provision to 
the effect that the testator's son and his heirs "from 
generation to generation according to the rule of 
primogeniture should, without alienating the pro- 
perties in any manner, enjoy them paying sircar 
kist therefor and conduct the charity and utilise the 
balance of-the income for family purposes." The ' 
last sentence of the Will contained a provision that 
the testator’s son was to inherit all his.other pro- 
perties. It did not appear there were any other pro- 
perties given to the son, but it was found that the ' 
expenditure for the charities even on a lavish scale 
could not consume any ,considerable- portion of the 
income and avery large part of it would be left-in- : 
tact for the enjoyment of the family : 

Held, on & proper construction of the Will, 

(1) that the dominating purpose and intention of 
the testator in executing the Will wasto provide for 
the members of his family, the maintenance and 
conduct ofthe charity having only a subsidiary im- 
_[p. 789, col. 2. ] l 0 
\2) that the properties covered by the Will were ng > 
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properties absolutely dedicated to a trust but were 
only properties burdened with a trust;  [ibid.| 

(3) that on the adjudication of the son as insolvent, 
the properties vested in the Official Receiver for the 
benefit of the creditors.  [ibig.] 


Appeal against an order of the District 
Court, Negapatan, dated the 31st March, 
1926, in I. A. No. 661 of 1924, in I. P. No. 
10 of 1924. i 

Mr. C. S. Venkatachariar, for the Appel- 
lants, 

Mr. S. T. Srintvasagopalachariar, for K. 
S. Desikan, for the Respondents. 

JUDGMENT.—This is an appeal 
against an order passed by the District 
Judgeof East Tanjore under s. 4 of the 
Provincial Insolvency Act declaring that 
the properties forming the subject-matter 
of this appeal would vest in the Official 
Receiver for the benefit of the creditors. 

The dispute relates to about 68 acres and 
odd of property which belonged to one 
Chinnaswami Naidu. He died leaving a 
Will in favour of his son in which, gene- 
rally speaking—we willrefer to the con- 
tents of the Will in detail later-—he called 
upon his son to maintain a choultry and 
carry on in it the worship of their family 
deity meeting the expenses from the 
income of the property, with liberty to 


utilise the balance of the income for 


family purposes, Hisson became an in- 
solvent. The children of the insolvent, 
the appellants before us, maintain that 
these properties are trust properties, while 
the Official Receiver and the creditors con- 
tend that the properties belongedto the 
insolvent with a charge for carrying out 
the trust mentioned in the Will. If the 
properties are dedicated to a truat absolute- 
ly, it is clear that the Official Receiver 
cannot claim them ; on the other hand, if 
the properties are only burdened with a 
trust, they would vest in the Official Re- 
ceiver for the benefit of the creditors. The 
question, for our decision, is whether the 
properties covered by the Will, Ex A are 


trust properties or whether they are pro-. 


perties belonging to the insolvent with a 
charge for carrying out the trust mentioned 
in the Will. 

The answer to this question depends 
upon the correct construction of the Will, 
Ex. A. It runs in the following terms: 
* On the site which is situate to the north 
of my shoo and house and for which I 
have performed the manai muhurtham 
ceremony, my son Gopalakrishnan, shall 
with the stones, tiles and timber in my 
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possession, construct a choultry spending 
an amount to the extent of Rs. 40) from 
and out of the outstandings set out in sche- 
dule A, and instal in the aforesaid choultry 
the picture of Sri Gopalakrishnan, now kept 
and worshipped by me in the house as 
Kula Deivam (family deity). The Monyam, 
the Karnam and the Tahsildar will be 
pleased to transferthe patta for the nunja, 
punja, etc, properties of the value of 
Rs. 8,300 set outin schedule A in the name 
ofthe said deity Gopalakrishnaswamiar, 
after my death, and my son Gopalakrishnan 
and his heirs from generation to generation 
according: to the rule of primogeniture, 
shall, without alienating the properties in 
any manner enjoy them paying sircar kist 
therefor and conduct the charity men- 
tioned in schedule Oandiuntilise the balance 
of the income for family purposes, If 
there be several heirs to my son, the seniors 
shall enjoy the aforesaid properties and 
after deducting the amount for charity and 
sircar kist, distribute the balance of the 
income amongst the heirs according to their 
shares, and shall never divide the proper- 
ties. No one except the heirs shall be 
entitled to ask for an account of the said 
income. My daughter Janaki and her 


. husband Rangaswami Naidu shall after my 


death enjoy with all rights the immoveable 
property of the value of Rs. 800 set ont in 
schedule B as stridhanam property. The 
balance of Rs. 500 remaining after deduct.’ 
ing Rs. 400 for the construction of the 
choultry out of Ra. 900 the amount of out- 
standings set out in schedule A, shall be 
vestad in the name of the said Gopala- 
krishnaswami and shall bs augmented by 
my sonand his heirs. If there be, by 
act of Providence, no income for the pay- 
ment of sircar kist, the said sircar kist 
shall be paid from and outof the accre- 
tions of the aforesaid amount. In casemy 
gon or his heirs, owing to their negligence, 
fail toaugment the income and pay the 
sircar kist, efforts shall be made for pay- 
ment out of the above amount so as to 
prevent the land being brought to sale by: 
the sirear. My son Gopalakrishnan shall 
inherit all my other properties.” The 
nature ofthe charity mentioned in sche- 
dule O will be referred to later. 

The property set out in the schedule con-. 
sists of 61 acres 85 cents, of nunja lands, 
2 a^res 17 centsof punja lands, 3 acres 
and 40 cents of maniam lands, 6 houses 
about 12 tamarind trees, 18) cocoanut trees 


763 ŘAMAŽPA NAÍDU V. 
“and 177 palm trees. Mr. Venkatachariar 
argues that the following feature of the 
` - Will conclusively shows that the properties ` 

. réferred to in it are trust properties : (1) 

he son is. enjoined. to build a choultry 
to instal the Kula Deivam in it for the 
purpose of family worship, and to conduct 
a charity meeting the expenses from the 
income of the properties, (2) the patta for 
the-schedule properties are directed to 
be transferred in the name of the deity 
worshipped inthe choultry, and (3) the 
last sentence in the Will makesa special 
provision that his son Gopalakrishnan shall 
inherit all his other properties. It will 
have been noticed thatthe Will contains-an 
important provision regarding the enjoy- 
ment. of the surplus income ; it states that 
the testator’s son and his heirs.“ from 
goneration to generation according to the 
rule of primogeniture shall without alienat- 
ing the properties in any manner enjoy 
them paying sircar kist therefor and con- 
duct- the charity mentionedin schedule C 
and utilise the balance.of the income for 
family purposes: " and provision is also 
made for the management and distribution 
of this balance of income among the heirs. 
This feature is pointed out by the respond- 
ent as showing that the real inten- 
tion of the testator in making the 
‘gift was to make a provision for his 
family, though he called upon .his son to 
conduet the charity and the worship from 
out of the income ofthe properties, We 
have to construe all these clauses together 
and come to our conclusion as to whether 
‘the ‘properties covered by the Will are pro- 
perties dedicated to trust absolutely or 
whether they are only properties belong- 
ing tothe insolvent burdened with a 
trust of carrying out the charity mentioned 
in the Will, > ; 


` Various cases have.been brought’ to our 
notice with reference to the construction of 
the Will. In all those cases, the decisions 
turned upon the construction of the terms 
of the document in each ease, In Miüjib-un- 
nissa v. Abdur Rahim (1) Lord Robertson 
said: “Their Lordships have, however, con- 
sidered the question whether even assum- 


ing it to have been.registered, the deed is, . 


according toitsterms, a valid deed of waqf. 
It will be so if the'effect of the deed is to 
give the property in substance to charitable 


(1) 23 A. 233; 281. A. 15; 5 O. W. N. 177; 
pê; 3 Bom, L. R, 114; 7 Bar, P. O, J, 829 (P. C 


^ 


11 M. L. J, 


QM 
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uses. It will not. be so. if the effect. is to 
give the property in substance to- the 
.testator'sfamily." This passage lays down 
the general test Dye applied to cases of 
this description. ‘Is the effect of the deed 
to givethe propertiesin substance to. charit- 
able uses or is its effect to give the. pro- 
perties in substance to the testator’s family. 
In Sonatun Rysack.v. Sréemutty Juggut- 
soondree Dossee (2) a. Hindu. gave all his. 
properties bya Will to his family idol: 
with a direction that the properties should: 
not be divided’ by'his sons but that they. 


should enjoy the surplus profits from genera- ^ - 


tion to generation. Lord Turner, J., was : 
of the opinion: “that although the Will pur- . 
ports to begin with an absolute gift in - 

favour of the idol, it is plain thatthe testator .. 
contemplated that there was to-be some dia- . 
tribution of the preperty according as events 
might turn out.” In Ashutosh Dutt v. Doorga 
Churn, Chatterjee (3) a case of à gift- by a 
lady ofcertain property for the support of 
the daily worship of an idol with a direc- 
tion that the surplus if any should be 
utilised by the family, the Privy Council 
held that the property was only burdened: 
with a trust and not absolutely dedicated 


although there wasa provision in-the Will. 7 


that the heirs should have no powers of 
alienation over the properties bequeathed,’ ` 
In Har: Narayan v. Surja Kunwari (4) 
the Privy Council had to construe a Will 
which contained two directions (1) that the. 
moveable and immoveable property of the. 
testator shall be considered to be the pro- | 
perty ofa certain idol and (2)thatthesurplus ` - 
after defraying the expenses of the temple ... 
and the pay of theservants shall be used by the 
heirs to meet theirownexpenses. Their Lord» 
ships’ view was that by this Will the testator 
did not intend to givethe property absolute= 
ly to the idol. In Jadu Nath Singh v./Thakun 
Sita Ramji (5) and Ramiaánadam Chettiar v, 

Vava Levvai Marakayar (6) two” casea 


(2) 8 M. I. A. 66; 2 Suth, P. Œ. 9.37; 1 Sar, P. 0.3 
121; 19 E. R. 455, € 208 
(8) 5 C. 438; 6 I. A. 182; 5 C. L. R. 298; 4 Sar. P.O. - 
J.98; 3 Suth. P. C. J. 694; 3 Ind. Jur. 571; 3.Shome L. . 
R. 32; 2 Ind. Dec (x. 8) 888 (P. C.). 
(1) 63 Ind. Cas. 34; 48-A. 291; 25 Q. W. No 961; l4- 
L. W. 633; 48 I-A: 143 (D. Q). i 
(5) 42 Ind. Cas. 225; 39 A. 553: 210. W.N. 953; 22 `, 
M. L. T. 52; 200. O. 200; 19 Bom. L. R. 687; (1917) ` 
M. W. N. 605; 26 C. L. J. 809; 4 O. L.J. 966; 44 I-A; 
187 (P, O0). EC M 
(6) 39 Ind. Cas. 235; 40 M. 116; 32 M. L. J. 101; 15 A, . 
L. J. 139; 5L. W.293; (1917) M. W. N. 180: 25 GLG 
224; 21 M. L. T, 215; 21 0. W. N, 621; 1 P.L W, 394; 19 ; 
Bom. L. R. 401; 44 I. A. 21 (P, Q.), 
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strongly relied on by the appellant, the 
Privy Council held having reference to the 


terms of the deeds, that the dominating ` 


purpose and intention shown in the docu- 


ments was to create a trust, though there 


were provisions in the deeds for the benefit 
of the heirs of the grantora. 


Applying the principles of these decisions, I 


we think that the learned Judge has con- 


strued the Will in this ease correctly. It. 
it obvious from the nature ofthe charity . 


that its maintenance will not eost any 
considerable sum. The details of the charity 
to bs carried on are thus stated in 
schedule O to the Will: “for presenting 
‘food and performing worship every day 
for. my family: deity’. Sri - Gopalakrish- 
nan installed in the - choultry men- 
tioned in this Will, a Brahmin should 
be made toreside therein. He shouldbe 
given 39 kalams of paddy every year and 
the said worship must belcarried. on. On 
the dwadasi day:of each of the two fort- 
nights of the month not less than five 
Brahmins should be given food. As there 
is a chatra-mainiam a watershed must be 
maintained in the said choultry from 10 
days before the chitrapurva to’ the end 
of the.hot season and water must be served 
to all persons who come there. If the 
Brahmin appointed for doing. these things 


fails to Gonduct himself properly, my son’ 


Gopalakrishnan and his heirs should dis- 
miss the said Brahmin -and appoint a 
substitute. The choultry should be retiled 
and repairs should be carried out every 
year." These are.the various’: items on 
which expenditure had to-be met from the 
income of the property‘already mentioned. 
. It is obvious that the charity even if it 


is conducted on a lavish scale cannot con ` 


sume any considerable portion of the income, 
We are satisfied that after meeting these 
expenses avery large‘amount of thè income 
will be left intact for enjoyment by the 
" family. Though thepatia of the properties 
in schedule A bas been transferred in the 
name of the deity, in our opinion, the 
" effect of it is cut down by the provision 
relating to the enjoyment of the sur- 
plus by the members «f the family. It 
was argued that the obvious intention 
of the testator inferrable. from the last 
Sentence of the Will that “Gopalakrishnan 
shall inherit all my other properties” 
was to dedicate the-properties in ques- 
tion to the deity the son having been 
provided for in another way. .But it has 


M zi 
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We think the properties, 


' —Representative 


£I 


168. 


not been Shown satisfactorily what propere 


ties have been given to Gopalakrishnan, 
Having regard to all the circumstances, 
wa take the-view that the dominating 
purpose and intention of the testator in 
executing the Will was to provide for the . 
members of his family.. The maintenance 
and conduct of -the charity was only of 
subsidiary importance, We are, therefore, 
of opinion that the. properties covered by 
the: Will áre not properties absolutely de- 
dicated-to a trust but are only properties 
burdened with a trust. >. 

. It is thén argued that even so, these 
properties cannot be sold by the Official 
Receiver as they are not properties of 
the insolvent, being free from liability 
to ‘attachment in view of the decision in 
Bishen Chand Basawat v. Nadir Hossein 
(T). Reading that judgment carefully we 
are not prepared: to accept this argument, : 
in that case 
were treated as absolute trust properties, 
which, ‘as we have already pointed out 
cannot be said about the properties we are . 
dealing with in this case. We are, there- 
fore, of opinion that the appellants cannot 
succeed in excluding these properties from 
vesting in the Official Receiver for. the. 
benefit of the creditors. ~ 


. This appeal will, therefore, be. dismissed - 
with costs, " | 
V. N. V. RT e 
Appeal dismissed. 


(7) 15.0, 329; 15. I A. 1; 12 Ind. Jur, 170; .5 Sar. P. 
C. J. 113; 7 Ind. Dec. (N. 8.)803 (P. O.) i 
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Civiu Revision PgriTioN No. 999 or 1926, 
October 10,1927.  - 
Present:—Mr. Justice Ananthakrishna ` 
JU Aiyar. 
ABDUL GHANI SAHIB AND OTRERS— 
PLAINTIFFS—PETIIONERS 
versus `. AH 
N. P. R. M. V. R. M. SUBRAMANIA 
OHETTIAR AND OTEHER3—DEFBNDANTS— 
s RESPONDENTS. 
Civil Procedure Code(ActV of 1908), O. I, rr: 8, 11 
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Application for leave—Defendant, right of, to object 


à 
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to leave on the ground that plaintiffs do mot possess 


confidence; of community—"“Numerous,” meaning of— 
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Consultation of other members of community, whether has upheld the objections of defendants 


necessary 

, Onan application for leave to sue in a represen- 
tative capacity on behalf of a community under O. I, 
r. 8, Civil Procedure Code, it is not competent to 
the defendants to raise the contention that the 
plaintiffs do not possess the confidence of the 
community as regards the conduct of the suit. Tn a 
proper case, if necessary, the Court may under O. I, 
v.11, give the conduct of the suit to such persons as 
it deems proper, and the Court could also add as 
parties any persons who wish to be on the record 
eo nomine, if proper grounds are made out for the 
course being taken. [p 791, col.1] 

Where the number of persons interested in a suit 
is 100, they are sufficiently “numerous” within the 
meaning of O. I, r.8. [p .791, col. 2.] 

It is not necessary that in a reprezentative suit 
ihe plaintiffs should prove that they consulted the 
community orobtained the opinion of the majority in 
support ofthe suit. [ibid.] 

Sivathal Periyava Nadar v, Nana, Chuno, Velmuruga 


Nadar (6), followed. 
Petition, under s. 115 of Act V of 1908 


and s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the District Munsif, Koilpatti, 
dated the 27th September 1926, in J. A. 
No. 471 of 1926, in O. S. No. 165 of 1926. 

Mr. T. L. Venkatarama Iyer, for the Peti- 
tioners. 

Mr. T. M. Ramaswami, for the Respond- 


ents. 


JUDGMENT.—This is a revision peti- 
tion filed by the plaintiffs in Suit No. 165 
of 1926 on the file of the District Munsif's 
Court of Koilpatti against an order passed 
by the learned District Munsif by which he 
deelined to grant leave to the petitioners- 
plaintiffs to institute the suit on behalf of 
the village community under O. I, r. 8 of 
the Civil Procedure Code. The brother of 
the Ist defendant claiming title io certain 
properties under purchase from the alleged 
original owners—V. M. Brothers—instituted 
a suit against the present 2nd defendant as 
manager of the endowment and got a decree 
in his favour. 

In the present plaint, the plaintiffs, three 
Muh&mmadans of the locality, alleged that 
the deeree in the prior suit was not binding 
upon the trust, and the plaintiffs prayed to 
have the appropriate reliefs granted to them 
in respect of the matter. At the time of 
filing the plaint, the plaintiffs also put 
in an application under O. I, r. 8 of the 
Oivil Procedure Code for permission to be 
allowed to sue on behalf of the village com- 
munity interested ih the matter, Defend- 
ants Nos. 1 and 5 (UOhetties) are the main 
contesting defendants, They opposed the 
application, The learned District Muneif 


Nos. 1 and 5 and he has dismissed the ap- 
eles filed under O. I, r. 8 by the pleint- 
iffs 

The main arguments mentioned in the 
order of the lower Court may be noticed. 
The first argument is that the plaintiffs have 
not proved that the community concerned 
has got confidence in the plaintiffs. In fact 
the defendants contend that the community 
concerned has no confidence in the plaint- 
iffa and that accordingly the plaintiffa are 
not entitled to be granted the permission 
norayed for. In answer to this, I may say 
that O.T, r. 8 has been enacted for the 
benefit of the defendants onlv to this extent, 
namely, to prevent multiplicity of suits 
against them. The question whether the 
community concerned has got confidence 
in the plaintiffs as regards the proper con- 
duct of the suit, or not, is not a matter with 
which the contesting defendants Nos 1 and 
5 members of a totally different community, 
are concerned, and it is not a point for them 
to take. The law has provided sufficient 
safeguards in case the community concern- 
ed resolve to conduct the suit in any other 
manner, such as by taking the conduct of 
the suit from out of the hands of the 
plaintiffs or otherwise. I may in this 
connection refer to the decision of the 


Privy Council in the Kamudi case, San- 


karalinga Nadan v. Rajeswara Dorai (1). 
There a suit was instituted under s. 30 of 
the old Civil Procedure (‘ode which corres- 
ponded to O. I, r.8 of the present Code. 
After the first Court granted a decree in 
favour of the plaintiff, the plaintiff on record 
thought it proper to compromise with the 
contesting defendants. Then the cestui que 
trust and other persons who were also inter- 
ested in the institution and consequently 
in the proper conduct of the suit—wanted 
to be allowed to be made themselves parties 
and also to have the further conduct of the 
litigation taken out of the hands, of the 
original plaintiff, who by compromising 
with the defendants after obtaining a 
decree, showed himself to be no longer 
worthy of the confidence of the community 
concerned. Tha Privy Oouncil at page 250 
of I L. R. 31 Mad. make this observation : 

“ After the case had been decided in his 
favour by the Subordinate Judge, this per- 
son (the original plaintiff) thought fit to 

(1)31M.8336:12C W. N 946;4 M. L. T 101; 18 
M. L. J. 387; 10 Bom. L. R, 781; 8 C. L, J. 230; 35 J, 
A. 176 (P. C). 
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profess that he now saw that he and the 
Judge were wrong; and he asked that the 
judgment should be altered, so as to defeat 
his own action. A very sordid motive for this 
Surrender was specifically asserted and has 
not been disproved. The Oourt, on being 
applied to, very properly re-inforced the 
cause of the worshippers of the temple by 
joining certain new plaintiffs to the original 
“ plaintiff" and allowed the persons to further 
conduct the litigation. The decision of the 
High Court on an application filed by such 
new people to be made parties and the 
reasons which generally guide the Court in 
granting such application will be found 
referred to in Narayanasami Gurukkal v. 
Vellasamy Tever (Z). Under the Oode—— 
under O. I, r. 11——-the Court may give the 
conduct of the suit to such persons as it 
deems proper, and the Court also could add 


as parties any persons who wish to be on the - 


record eo nomini, if proper grounds were 
made out for that course being taken. For 
the above reasons, I am of opinion that the 
learned District Munsif was not right in 
the first reason that he gave for not allowing 
permission asked for in this particular 
case. 


The second reason given by the District 
Munsif is that he cannot say that the num- 
ber of villagers concerned is "numerous" 
within the meaning of O, I, r. 8. What 
particular number would really constitute 
“numerous” within the meaning of O. I, 
r 8 need not be definitely laid down in this 
particular ease. There is evidence that 
about a hundred people are interested in 
this matter and the learned District Munsif 
himself says: “There are not over 100 
Muhammadans even according to the peti- 
tioners," The Munsifevidently thinks that 
* 100" isnot a sufficient numbsr to justify 
the appellation "numerous ` within the 
meaning of this rule, I am not able t» agree 
with him. lf authority is necessary on 
such a point, fortunately in Mullg's Oom- 
mentaries under O. I, r. 8, the learned .com- 
mentator mentions a ease decided by the 
English Courts, Andrews v. Salmon (3) 
where it seems to have been held that 
where the number of defendants was thirty, 
it was considered as "numerous" within 
the meaning of the corresponding English 
Rule, O. XVI, r. 9 of the Supreme Oourt 
Rules. Haviog regard to the facts before 


(2) 12 M. L, J. 355. 
(3) (1888 W.N. 102. 
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me, namely, that the nuniber of persons in- 
terested in this suit would be about 100, I 
have no doubt that tbis is & case to which 
O I, r. 8 should be held to be applicable. 

Then it was argued that the plaintiffs 
have not adduced evidence that they con- 
sulted the community or that, they have got 
the opinion of the majority in their favour, 
before filing the suit. The extreme view 
held in Bombay [vide Harkisondas Shivlal 
v. Chhaganlal Narsidas (4)] has not been 
followed in Madras. See Katha Pillai v. 
Kanakasundaram Pillai (5) and sSivathal 
Periyava Nadar v. Nana, Chuna, Velmuruga 
Nadar (6). As has been remarked in these 
Madras casas, if is not possible to have the 
opinion ofevery member of the community 
as regards the advisability of instituting 
the suit, ascertained before filing such a 
guit. Usually, there are factions in com- 
munities, and even if otherwise, it often 
happens that there are very honest differ- 
ences of opinion in the matter of filin 
such suits, In fact, the case of Sivatha 
Periyava Nadar v. Nana, Chuna, Velmu- 
ruga Nadar (6), specifically states that it is 
not necessary that the plaintiffs should 
prove that they consulted the community 
or obtained the opinion of the majority in 
support of the suit. 

The learned District Munsif states finally 
that the granting of permission may inflict 
great hardship on the community. As at 
present advised, I am not able to appreciate 
this argument. Either the community is 
io favour of filing the suitor itis not. If 
it is in favour of tiling the suit it could not. 
have any cause forcomplaint. If, on the 
other hand, the community is not ia favour 
of sucha suit, then the only persons who 
would really suffer would be the plaintiffs 
whose suit would ultimately be dismissed 
and the plaintiff would have to pay costs 
of the defendante. As has been remarked 
by Srinivasa Aiyangar, J., ia Hameed Labbai 
v. Mahamud Khatter Pillai (T) the object 
of filing such & petition and obtaining per- 
mission under if is to prevent the defend- 
ants from being vexed by further suits by 
other membars of the community, ‘I'nus if 
the community be not in favour ofsuch a 
suit all that the defendants have to care ig 
to meet the present plaintiffs and succeed 


(4) 33 Ind. Cas. 264; 40 B.*158; 18 Bom, L. R. 1. 

(5145 Ind. Cas. 423; 8 L. W. 160; 24 M. L. T. 20: 
(1918) M. W. N. 791. , 

(6) 61 Ind. Oas. 618; 30 M. L, T. 47. 

(7) 8 Ind. Cae. 1022; 4. 1. Ry 1925 Mad, 985, 
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is this suit. 


the other rights, if any, of the community 
An respect-of this-matter. “For these reasons, 


. "'Y.am not able to: appreciate this argument” 


either of the learned District Munsif. 


My. attention was also drawn to'an obser-- 
‘vation in the recent- Full- Bench decision 


„of this Gourt - im-Sonachalam Pillai v. 
Kumararela, Chettiar (8);. where-the- Court, 
after quoting: a sentencesfrom the decision 
in Market. v. ‘Knight Steamship Co. (9) 
' yemaxks, that it ‘isnot: mecessary in cases of 
guits- filed under O. I, r. 8, to obtain the per- 
mission or'consent of the community con- 
cerned. 


‘Finally it wasargued by Mr. T.-M. Rama; 


‘swami Aiyar, the learned Vakil for the re- 


spondent, that the more appropriate remedy ' 
that the plaintiffs would be entitled to is’ 
to file-a guit, after-obtaining the necessary ' 


sanction, under B. 
cedure Code.: 


92 of- the Civil Pro- 
I will assume for the pre- 


sent that the plaintiffs: would be entitled: 


to that remedy also, but as remarked by 

dor" ' Vice- ‘Ohancellor in Bryant v. Bull 
10): 

4, “There: may be other remedies, there may 
be 500 or 5;000 other remedies, but if this 

one .remedy which the applicant has in- 


voked be one of them, there is no reason: 


why he should riot have recourse to this one 
-out-of the 5,000." On principle one cannot 
agree that the defendants should be the 
judge to dictate the choice of the remedies 
on behalf of the plaintiffs. ' 

-` For these reasons I think that the order 
passed by the learned District Munsif is 
erroneous and should’ be set: aside . as 
I think that he has failed to exercise his 
jurisdiction in the matter in accordance 
with legal principles applicable to’ the 
case. I- think ‘the petitioners are entitled 
‘to -their costs: in this Court. Costs of the 
petition in the lower ‘Court will abide the 
result: of the guit. - 

Y: N, V. 


- 


- ) 107 Ind. Cas. 625; A. r R. 1928 Mad. 77; 934 M.L. 
BI. L. T. 40 Mad. 23; 27-L. W. 216 

(9) (1910) 2 K, B. 1021 at p. 1039; 79 L. J. K. B. 939; 
03 L. T, 369. 


. (10) (1879) 10 Ch. D. 153 at p. 156; 48 L. J. Oh. 325; 
39.L. T. 470; 27 W.-R. 246. 


j Order set aside; 
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I am not now concerned with . 


the landlords. 
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MADRAS HIGH COURT. - 
APPEALS AGAINST APP5LL.TB ORDERS Nos. 125 : 
ds "TO 140 oF 1924. * E. 
' ` September 6, 1927. : 
Diana —Mr. Justice ‘Madhavan Nair 
v and Mr. Justice Jackson.. | ^. 
: GIRNIDHARDOSS Co., AND OTHERS — 
p "Paarrisse— ArpsizANTS d d e 


PARA APPADUR RAI AND OTHERS `“ 

‘ 32 — DEFENDANTS— RESPONDENTS. 

-Decree—-Forfeittire clause; whether can be relieved: 
against. in decrees which. are not by consent. : 

-A. -provision for forfeiture for non-payment in a. 
decree cannot be .relieved against unless we decree , 
is a consent decree. [p. 793, col. 1.] 

"Where a decree: in favour of- à- landlord. directed 
the defendants-tenants to pay the arrears of rent 
‘within a particular time, and in default the defend- . 
ants were to be evicted and the plaintiff put in pos» - 
session, and the defendants defaulted to pay : 

Held, that the plaintiff was entitled to enforce the 


clause for possession ‘and the forfeiture could not be 
relieved against. 


[p. 793, col. 2.] , 

. Appeals against the orders of the, Distriot 
Court, North Arcot,in Appeal Suits Nos. 
210, 213 to 218, 222, 995, 229, 231 to 233, 235 


| 239 and 245 of 1993 ‘preferred respectively 


against those of the. Court of the. District 
Munsif, Ranipet. ' 
Mr. 4. C. Sampath Áyyanger,. for the. Ap- 


pellants. 


Mr. S. A. Seshadri, for the Respondents, 


J UDGMEN T.— The learned District 
J judge is in-error in thinking that a pro- 
vision for forfeiture for non-payment in a 
decree can be relieved against unless the 
decree is a consent decres.--It will be 
found in all cases where relief has “been 
granted, thedecrees were consent decrees, 
On account of this error-I am unable .to 
accept the~District Judge's - judgment in 
these cases. 

- But before disposingof these cases finally, 
I must call fora finding by the lower Ap- 
pellate , Court in each of the appeals before 
me on the following points :— r 

Whether any moneys were due, if so, how: 
much, by the tenant or tenants on 20th Feb- l 

ruary, 1920, under cl. (4) of the decree (in . 
A.S. No. 49. of 1919 on the file of-the Court 
ofthe Temporary Subordinate J udge of 


: Vellore), and when, if at all, such. sums 


were paid by the tenants into Court or to 
Plaintiffs have filed a list, : 
schedule A, with an: affidavit setting forth .. 
this amount, the correctness of which. will, 
however, have to be tested. In construing 
the-words “arrears - of - rent”. in, cl. (4) of 
the decree, they will be: taken tọ- include. 
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vent for Faslis 1394 fo 1320 with- mesie 


. profits-or. damages claimed in the shape of 


. portion of these -faslis. 


rent as cl. (1).of the decree puts it. for any 


t 


- Findings wiil be subntfitted in-four weeks, 


Time allowed. for: objections is seven days, . 





After ‘the return- of the- findings.-of.. 


the lower Appellate Court upon the issue re- 


- 


ferred for írial. the Court delivered. the. 


following - ^ .. - | 
.dUDGMEN'T,—These appeals arise ont 


of applications filed by landholders for en-: 
-forcing the terms of a decree fixing a certain - 


time for payments and ordering eviction of 


. $he tenants from the land in default of pay- ` 
ments within that time: The decree that is. 


sought to be executed (decree in A. S. No. 
49 of 1919) Temporary Sub- Court, Vellore, 
after directing the defendant to pay. rent 
to the plaintiffs mesne. profits and costs 
in para. 4 stated. "that, if the de- 
fendants pay plaintiffs: the. arrears of rent 
together with interest at--6 per cent. per 


- annum. and costs -in -both Courts on. or 


before 20th February, 1920, he - be relieved 


as against forfeiture.and in case of default. 


the -defendant be evicted and the plaintiffs 
.he put in possession of the respective land." 


The respondents before us.not having paid, 


their- dues under the decree before’ the 


-20th.of February, 1920, the plaintiffs ap- - 
plied for enforcing the terms and getting. 
- possession of the property. 


It hasnow been 


. found by the lower Courts that the pay- 
: ments made by the respondents were after 


-by the plaintiffs. 


‘the specified date, namely, 20th;February,,. 
1920. . These payments .were. all accepted : 
The lower Courts con- . 
a consent decree ` 


struing .the,. decree as 


. allowed relief against forfeiture and dis- 


. missed the plaintiffa’: applications. 


It is 


“now argued that since the decree is not 


8-consent decree no relief against for- 


: feiture can be granted. No decision has 


. .been brought to - our notice where relief 
against forfeiture has been granted in con-. 


nection with decrees other than consent- 


decrees. The case in Krishnarao Pandurang 


Barve v. Balvant Kashav. Patil (1) must be 
treated as a decisionon the special facts of 


. that ease. AS. 


| 


4 


The main argument on behalf of the re- 
Bpondents is that the plaintiffs have already 


: received money due to them ‘under the 


decree and that, therefore, if is not open 


' | (1) 89 Ind, Oas,-217; 27 Bom, D, R, 678; A, J, R, 1925 


Bom. 401, 


“ment of the mon 
-ents_ did not pay, by- resorting to Court, 


may begiven.to the forfeiture clause 
"conséquence of this default. 


. Bion of time. 


defendants had defaulted in 


‘clause by: one: partner without ‘consent - 
‘whether. binding on. firm—Arbit a 


‘Arbitration Act (IX of 1899)—U 


* Obtaining legal opinion independe 


power in the absence of authorit 


gubmission to arbitration, [Ps 798, col, 1.] 


ig 


to them to proceed with these applications. - 


; Ou a'-coustruction of the decree, we think 


it is open to the plaintiffs to- enforce pays 


ey even if the respond- 


Therefore, the fact that they have received . 
the. amounts. when paid by the respond- 
ents cannot: be allowed. to influence the. 


, decision ofthe case.. It is undispüted that 


default has been made by the respondents. 
The plaintiffs are now asking that effect 
in 
1S6quent A good deal 
was said on behalf of the wa to 
the. effect that there was.a delay in.getting 
the decree from- the Court and. within the 


limited time left to them they could not 


possibly have made the, payments in time. 
If they. were pressed for time, the obvious 
course for.them was to resort to the Court 
that passed the decree and- get an exten- 

That they have not ‘done. ‘In 
the circumstances, the only conélusion we 
can arrive at is that inasmuch as the 
| making. the. 
payments, cl. 4 of. the decree should e 
given effect to. Therefore, -we would set 
aside the orders of the ower Courts and 
ask the first Courtto take up the applica- 
tions on file and dispose of them aceord-- 
ing to law. The respondents will pay the 
appellants’ costs, ` | 
.. We fix.the fee at Rs. 15 in each case, 

It is not deniéd that in three-of the 
appeals (Appeals Nos. 132, 135 and. 137) pay- 
ments were made beforethe 20th of Febru- 
ary, 1920, they are, therefore, dismissed. 


OWN. . * .^ Orders set aside. 





MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. ^8 op 1926 
. September 12,1997. ° 
Present :—Mr. Justice Ramesam 
and Mr. Justice Cornish.- - HE 
R. A. ARUNACHELA IYAH- AbpstrAN? ^ 

LOUIS DREYFUS & Co.  Bispo, 

& Co.—Rzs ba 
Contract. Act (IX of 1872), s. EI saih 
trading purposes— Dubash agreement with arbitration 
idis others, |. | 
to decide binding age pa < 


"mpire, wl 
bound to state case to Court on questions’ of aa 


; ntly of | ; 
ther misconduct. yof P artes, whe- 
A partner in an ordinary trading conéein has no 


ority. to bind th 
y a Dubash agreement containing a mnie ed 


right of, _ 


=” " " 
$ A 
" = 4 E E x a 
= - ^ = P 


Wd. ARUNACHBLA IYAH 9, LOUIS DREYFUS & CO. — 7.107 È, O. 1088: 
„Stead v, Salt W, ee leges v. Kallu Mal (3)&nd When exactly the partnership was formed. ` ; 
atoobhoy v. Va relied on. : s - i 
A limited Tribunal such as that ofan Arbitrator ie not ig A ioe D French merchants ., 

or Umpire has no jurisdiction to decide finally nown as Louis Dreyfus& Oo, who are 
whether the reference to arbitration is itself. valid the respondents before us, having their - ^ 
Head Office at Karachi in Sind (Bombay. .- 


and binding. on all the parties before it. [p. 797, col. 
l. l l : 7 idé R ~ 3 
"Under- the Arbitration Act, an Umpire is not Presidency) havea branch at Madras manag- `». 


-- 


. ponsibility for decidin 


bound atthe instance of.one of the parties to the 
reference to state a case to the Court on questions 
of law arising for decision. [p. 800, col: 2. 

“It, is legal misconduct on the part of an Umpire 
who is not a lawyer to take independent legal opinion 


—without reference to the parties on à matter arising 


for decision before him. [p. 801, col. 1.] 
Oase-law considered.] 

nder the Arbitration Act unlike the Oivil Pro- 
cedure Code, it is not necessary to convert an 
award intoa decree of Court that there should be 
an order thatit should be filed. Where a ‘notice of 
motion to set aside an award is dismissed, the award 
becomes a decree and a right ofappeal arises. [p. 
801, col, 2.] 

“Per Cornish, J.—1t is incumbent on an arbitrator 


who takes legal or other expert advice, which may 


influence his determination ofthe matter submitted 
to him for arbitration to inform the parties of his 
intention to do so and of the question upon which 
the advice is taken, since otherwise the parties have 
no assurance that the advice is material, or given cn 
a correct statement of the case, or that the arbitra- 
tor has not, in effect, simply surrendered his res- 
the question in arbitration to 
[p. 804, col, 


the opinion of his legal or other adviser. 


2. 3 ; 
essa from the judgments of . Mr. 
Justice Waller, dated the 30th April, 1925, 
and 6th May, 1926 and the order dated the 
5th May, 1926, passed in the exercise of the 
Ordinary Original Oivil Jurisdiction. : 
In the matter ofthe Indian Arbitration 
Act IK of 1899 and in the. matter of the 
Arbi ration between Louis Dreyfus and Co., 
and R. K. Rajagopala Ayyar and Brothers 
and R.8. Arunachela Iyah. ` PE 
. Mesars. Nugent Grant and K. S. Krishna- 
swami Aiyangar, for the Appellant. . 
Mr. Vere Mockett for the Respondents, 


JUDGMENT. 


Ramesam, J.—This is an appeal from 
un order of our brother Waller, J.; sitting 
on the original side on a notice of motion 
taken up by the appellant in connection 
with an arbitration “under the Indian 
Arbitration Act, IK of 1899. 

|t will now be convenient to set’ forth 
the history of the transactions givingrise 
tothe arbitration and the further proceed- 
ings in Court. There was .a firm of 
merchants known ds R. K. Rajagopala 
Ayyar and brothers consisting of R. K. 
Rajagopala Ayyar’ and his cousin (not 
strictly brother) R, A, Arunachela Iyah. 


-—— 


ed through their agent Mr. Hartman. In . 
1918 Rajagopala Ayyar happened to goto 
Northern India on pilgrimage and he 
visited the Head Office of Messrs. Dreyfus 
& Co, and there entered- into a Dubash - 


agreement, dated 25th April, 1918:- Under-.- - 
this agreement Messrs. Dreyfus & Oo. were | . . 


to make offers for the purchase of ground- 
nuts, caster seeds and any ‘other article 
required by them to Rajagopala Ayyar and 


Brothers who were known as Dubashes: . 


and they were to-beat liberty to accept . 
such offers and they were to deliver the 

goods free on- board atMadras or any one 
of three other ports,in performance of the 
contract. Olause 15 of the agreement pro- 
vided thatif any difference should arise 
between the parties the matter should be - 


referred to arbitration : which was. to be - 


governed by. the Indian Arbitration Act 
of 1899. After he returned from Karachi 
certain contracts were completed by, ac- 
ceptance. Most of these were in August 
and afewin September. The present dis- 
pute before us relates to fourof those con- 
tracts numbered as 15, ls, 18 and 19, 
dated 27th and 28th August; 1918. In the 
letters of acceptance relating to those con- 
tracts the last sentence is ‘‘ Conditions as 
per agreement with you, dated the 25th 
April, 1918". But these letters are signed 
by R.K. Rajagopala Ayyar and Brothers, 
it not being clear who is the person who 
actually put the signature for the firm. 
About the end of Beptember the other 
partner Arunachela Iyah proposed to the 
agent Mr. Hartman that another person 
should be appointed Dubash in the place 
of Rajagopala Iyah -and another agree- 
ment should be drawn up .aecordingly as, 
Rajagopala Ayyar was mismanaging the 
business. Mr. Hartman did not. consent, 


but he produced the written agreement of 


25th April, and asked Arunachela Iyah 
to sign it but the latter refused. Negoti- 
ations fora new arrangement went on for 
sometime; meanwhile  Rajagopala -Iyah 
fell dangerously ill and while he was in 
his death bed on 3rd November, a: new 
agreement was prepared and signed. This ~ 
agreement consists of seven- clauses, the 
first four relatingto the. performance’ of 
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the old contracts and the next three re- 
lating tonew Dubashes. On 4th November 
Rajagopala Ayyar died. Sometime after 
a formal draft of a new Dubash agreement 
wag prepared but it was never executed. 
la September, 1920, the agent of Messrs, 
‘Dreyfus & Co, after calling upon Aruna- 
chela Iyah to name an Arbitrator which 
he refused, nominated Mr. Goffe and Mr, 
Spenser as their arbitrators to settle the 
differences. They differed and referred 


the matter to an Umpire named Mr. Chettle: 


on 6th February, 1921. Mr Ohattle then 
gave his award on 21st February, 1921. 

-© On 10th August, 1921, Arunachela Iyah 
took out a notice of motion on the original 


Side to cet aside the award and all other ` 


proceedings therein. The matter came be- 
fore Phillips, J., and he set aside the award 
by judgment, dated 6th September, 1921. 
He held that the Umpire's action was 
irregular as he sent no notice to Arungchela 
Iyah. There was an appeal against the 
judgment of Phillips, J. This was O. S. 
Appeal No. 96 of 1921*. Theappeal came 
on before Sir Walter Schwabe, C. J., and 
. Wallace, J., who jêmitted the award for 
further consideration andas the original 
Umpire Mr. Chettle was not available 
another Umpire Mr. Rae was appointed. 
“Mr, Rae has given his award on 19th Febru- 
ary, 1923. Again anotice of motion was taken 
by Arunachela [yah to set aside the 
award on 23rd and 26th February, 1923. 
The matter eame on before our brother 
Waller, J. He dismissed the application 
and Arunachela Iyah appeals. 
Meanwhile, on 2nd February, 1922, 
Arunachela Iyah filed a suit for damages 
for breach of the fresh contract. This 
was C. S. No. 102 of 1922. This was 
tried by Coutts-Trotter, J., as he then 
was and was di missed. There was an 
appeal by Arunachela Iyah. This appeal 
was O. S. A. No. 58 of 1923. It came 
up before Philips and Odgera, JJ. It 
was also dismissed. Ths widow of Raja- 
gopala Ayyar also filed a suit for refund 
of certain monies against the same com- 
pany. This was C. S, No. 601 of 1922. 
Messrs. Dreyfus & Co, applied for stay 
of further proceedings on the ground 
that the matter was pending before the 
Umpire.. This application came on be- 
fore our brother Kumaraswami Sastriar, 
J., and he ordered that, as the matter 





“See 70 Ind. Cas. 393,—| Ed] 
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involved ‘important. questións of law 
they should be reserved for considera- 
tion by the Court, and only then the 
arbitrator should proceed with the matter. 
The further history of this suit O S. No, 601 
of 1922 need not be stated here as it has 
no bearing on the appeal before us. I have 
sst forth these proceedings in connection 
with O. 8. A. No. 96 of 1921 and 58 of 1923 
and a portion of C. S. No 601 of 1922 be. 
cause all the relevant documents connected 
with the matter before us are printed in one 
or other of these proceedings and evidence 
has also been adduced in them. No further 
evilence has been taken in the present pro- 
eseding and both before Waller, J., and in 
tae appeal before us records of the appeals 
and the suit were freely referred to by 
either side without any objection by the 
opposite party. The documents in O. S. A. 
No. 96 of 1921 were. not marked with any 
letters or numbers indicating the identity 
of the exhibit. In O. S. A. No. 58 of 1:98 
most of the documents were exhibited and 
there is also a good deal of oral evidence 
oe - 

e original Dubash agreement of 2 
April, 1918, is Ex. A in that suit. The fates 
agreement of 3rd November, 1918, is Ex. H. 
The draft of the new Dubash agreement 
is Ex K. Italsoappeara from the evidence 
of Arunachela Iyah in that suit that the 
original partnership between the Rajagopala 
Ayyar and-Arunachela Iyah was form- 
ed for the purpose of carrying on busi- 
ness 1n connection with (1) salt and (9) 
military contracts (Vide deposition of 
Arunachela lyah as P. W. No. 1). 

Several .objections were taken before 
Waller, J., to the validity of the award by 
the Umpire, but they were disallowed. In 
tbe appeal before us, Mr. Grant, the learn- 
ed Counsel forthe appellant, repeated all 
the objections, When analysed they fall 
into two categories. the first set relating to 
the jurisdiction of the Arbitrators and the 
Umpire and the seeond set relating to the 
alleged misconduct (legal not moral) of 
the Umpire. These objections will have 
now to be considered seriatim. On the ques- 
tion of the jurisdiction of the Arbitratorg 
and the Umpire, four objections have been 
taken: (1) that one partner, in the absence 
of express authority, is not legally entitled 
to enter intoa Dubash agreemnt of the 
kind we have in this case with a third party 
so as to bind his co-partners. It is, there- 
fore, argued that the agreement of 25th 


Hie 


April; 1918, does not bind Arunachela Iyah 
and, therefore, there was no valid reference 
to arbitration. “ (2) Itis said that the agree- 
m»nt of 25th April, 1918, was superseded 
by the agreement of 3rd November and as 
this new agreement did not contain a clause 
of arbitration there is no binding agree- 
ment between the parties entitling a refer- 
ence to arbitration. (3) It is said that there 
is no dispute between the parties as all 
the contracts Nos. 15,16, 18 and 19 have 
been performed in pursuance of the modi- 
fied terms of the agreement of 3rd Novem- 
‘ber, and this is alleged to have been con- 
ceded by Mr. Hartman. (4) It is said that 
when the order of Kumaraswami Sastriar, 
J.,in O. S No. 601 reserved certain import- 
ant questions of law for the Court, the 
Umpire ought not to have decided the same 
questions which were raised before him on 
the objections of Arunachela Iyah. This 
last point, it is said, affects the jurisdiction 
of the Umpire and also amounts to a mis- 
conduct on the partof the Umpire. Be- 
sides the ahove item of misconduct it 
is also argued that the Umpire is guilty of 
two other items of misconduct: (1) He took 
independent legal opinion without the 
knowledge and behind the back of 
.Arunachela Iyah and (2) though he was 
asked to state a case to the Oourt on 
questions of law he refused to do so. 
Ooming now to the first of the objections 
above set forth, namely, that one partnercan- 
not bind another partner by a Dubash agree- 
ment made without his consent and, there- 
fore, there was no valid reference to arbitra- 
tion, Waller, J., held that an arbitration 
clause isa necessary and usual part of the 
Dubash agreement and, therefore, that 
s. 251 of the Oontract Act is satisfied. 
Arunachela Iyah filed a statement of objec- 
tionson 15th January, 1923, before the Um- 
' pire. The third objection coversthis point. 
There is a pencil note in the margin by Mr. 
Rae to the effect that Dubash agreements 
contain anarbitration clause, Butthere is no 
' other formal decision on this matter in his 
award. The objection wastaken by Aruna- 
chela Iyah notonly in 1923 but from the 
very beginning In the first notice of motion 
which he took out in August 1921 in paras. 
5 and 6 of his affidavit he alleged that a 
written agreement was for the first time 
pro Juced before him in September, 1918 and 
he refused to signo it and because he refusad 
(o be bound by it the fresh agreement of 
3rd November, 1918, was executed: In the 
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counter-affidavit of Mr. Hartman, para. 
4 he refers to the objection of Arunachela 
Iyah and there is no denial of the allegation 
in Mr. Hatman's affidavit that Arunachela 
Iyah came to know of theagreement of 25th 
April, 1918, for the first time in September, 
1918, and that he immediately refused to 
recognise itand sign it. One party alleged 
that the first agreement was dropped and, 
therefore, the fresh agreement of 3rd 
November was substituted for it, while Mr. 
Hartman stated in his affidavit that the 
first agreement was not superseded. Again 
in the notice of motion taken out in Febru- 
ary, 1923, practically the same allegations 
were made by Arunachela Iyah in paras. 
4 and 5 of his affidavit where he says that 
he found that the said Rajagopala Ayyar 
entered into contracts without his knowledge 
and consent and a new person should be 
taken as Dubash and & fresh Dubash agree- 
ment should be drawn up (para. 4 of 
the affidavit); that when Mr. Hartman pro- 
duced in September, 1918, the agreement of 
25th April, 1918,” signed by. Rajagopala 
Ayyar without his knowledge and consent 
helearnt of the agreement for the first 
time (pare. 5); that he then repudiated 
the authority of Rajagopala Ayyar to bind 
him and disputed liability under the Dubash 
agreement (para. 6). In the counter-affidavit 
of Mr. Hartman the fact that Arunachela 
Iyah became aware of the agreement of 
25th April, 1918, for the first time in Septem- 
ber, 1918, was not denied and the fact that 
Arunachela Iyah demanded a fresh agree- 
ment to be drawn up in the place ofthe 
former was expressly admitted. As pointed 
out by my brother in his judgment, Mr. 
Hartman in his evidence also admitted that 
no enquiry was made as to the position of 
Arunachela Iyah when the agreement of 
25th April was made. Phillips, J., when he 
considered the first notice of motion did not 
deal with this matter, but in appeal thereare 
some expressions of opinion by Schwabe, C. 
J ,and Wallace, J. Schwabe, O. J., said; “In 
my judgment the contract of November 
cannot supersede the old contract altogether 
for the simple reason that R, K. Rajagopala 
Avyar war not a party to the new agreement 
at all. His partner Arunachela Iyah ¿is a 
party but he is soon hi8 own behalf and 
not on behalf of the firm. 1 cannot say 
that the old firm isa party to thenew 
agreement and, therefore, the old agreement 
continues in force. Whether or not the 
claims made under the old contract are 


107 È, O. 1938 


good claims is a matter which will be one 


All such points are open to the Umpire to 
decide and I want to say nothing which 
will in any way fetter his conduct............ E 
As I understand this, his Lordship was of 
. Opinion that so far as Rajagopala Ayyar 
was concerned the agreement of 25th April, 
1918, was never superseded, as Arunachela 
Iyah only was a party to the new agree- 
ment. Hedid not express any opinion on 
the question whether the agreement was 
binding on Arunachela Iyah., He left it 
in doubt whether the old agreement con- 
tinues in force by leaving the question 
whether contracts under the old agreement 
were good claims, tothe arbitrator. He 
has abstained from expressing any opinion 
on the question whether the old agree- 


‘ment is binding on Arunachela Iyah. In 


my view he has expressed no kind of final 


opinion on the matter now being argued. 


Wallace, J., also said the same thing. He 
said that whether the new agreement super- 
seded theold agreement was a matter not 
for this: Court at present to settle, Mr. 
Mocket for the respondent attempted to 
argue strenuously that Sehwabe, C. J., and 
Wallace, J., left the matter to the Umpire. To 
acertain extent this is true, but they never 
said that the Umpire's decision is the final 
decision on the matter nor that it will not 
be open to the Court to consider it here- 
after. In fact the use of the word “at pre- 
Bent" by Wallace, J., shows that they were 
Anxious not to consider the matter then. 
The point is whether a limited Tribunal 
Buch as that of an arbitrator or Umpire 
has any jurisdiction to decide a matter of 
this kind finally. That Tribunal, while it 
may express an opinion, cannot have the 
last word. If it were so, by a wrong deci- 
sion it may be conferring on itself jurisdic- 
tion which it has not, 
Court to find whether there was a proper 
reference to arbitration and whether the 


matters were validly before the Arbitrators . 


and the Umpire. if there was no proper 
agreement binding on Arunachela lyah 
then there was no valid reference, the re- 
ference being one sided. Section 14 of the 
Arbitration Act says that if the Court finds 
that anarbitrailion or award has been im- 
properly procured the Court may set aside 
the award, If there is no agreement bind- 
ing on Arunachela Iyah to submit. to 
Arbitration, then the arbitration precured 
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by Messrs. Dreyfus & Co. was improperly 
procured. The section says that the Civil 
Court has to consider the matter. Mr. Mockett 
does not deny this, but he-says that 
Schwabe, C J.and Wallace, J., leftit to the 
Umpire for his final decision. I do not find 
that they have done so. They leftit to his 
temporary decision but never made him 
the final judge in the matter, nor could they 
doso. There was an appeal to His Majesty 
in Council against the decision of Schwabe, 
C. J.,and Wallace, J. Afier the papers were 
printed and forwarded to England when 
the matter came up before the Board of the 
Judicial Committee.none appeared for the 
appellant and:the Board- recommended to 
His Majesty in Council that the appeal 
ought to be dismissed. This wasalso the 
order of His Majesty in Council. I do not 
see how the dismissal of the appeal to His 
Majesty in Council improves or carries the 
matter further than’ the judgment of 
Schwabe, C. J., and Wallace, J. The result 


. of the dismissal of the appeal was thatthe 


decision of Schwabe, C. J., and Wallace, 
J., remitting the award to the Umpire be- 
came final; and no question can be consider- 
ed to be decided which they did not decide 
in their judgment. As I have already said 
they never decided the question whether 
there was an agreement binding on 
Arunachela Iyah and compelling, him to 
submit to arbitration, Waller, J.,for the 
first time considered it. Section 251 of 
the Contract Act says: “Rach partner who 
does any act necessary for, or usually done 
In, carrying on the business of such a 
partnership as that of which he is a mem: 
ber binds his co-partners ...... ” This is 
practically the same as 8. 5 of the Partner- 
ship Act (English Act of 1890) which says. 


that "the acts of every partner who does any 


act for carrying on in the usual way 
business of the kind carried on by the 
firm of which he is a member......... "The 


test according to both the provisions is 


whether entering into a Dubash agreement 
with an arbitration clause is usual with 
partnerships of the kind entered into bet- 
ween Arunachela Iyah and Rajagopala’ 
Ayyar and not whether an arbitration. 
clauseis usual in Dubash agreements. The 
question is not what is usual with Dubash- 
agreements but what fs usual with pait- 
nerships like tte one here, The Arbitrator 

and also Waller, J., observed that an arb; rg: 

tion clause is ustal with Dubash agreemen ta 
Though there i8 no evidence on the matter 


perhaps it is true, but this is not the test 
to. he considered. Waller, J., has not con- 


` sidered whether entering ¿intoa Dubash: 


- agreement with an arbitration clause is 


t 


- usual 
“gopala 


with partnerships like that of Raja- 
Ayyar and brothers: There is no 


material on record to support the“ con- 


‘tention that it is Bo” usual. The partner- 


ship of Rajagopala Ayyar and Brothers 
is like any other. trading partnership of 
merchants in this country. I have already 
observed that the partnership was origin- 
ally formed for salt and military contracts. 
It does not appear necessary to Carry on 
this business that a Dubash agreement 
with an arbitration clause should be entered 
into, or even where the business of the 
partnership extended to dealing in castor 
‘seeds and groundnuts’ does it 


with an arbitration clause, This is the 
view taken in Russel on Arbitration llth 
Edition, page 22, and Redmond on Arbitra- 
tion, page 16. The leading case in England 
Stead v. Salt (1) was followed in Adams v. 
Bankhart (2). These cases have been fol- 
lowed in India'in numerous decisions, vide 


“Ram Bharose v; Kallu Mall (3), Datoobhoy v. 


Vallu (4), Mohamad Akbar v. Dwarka Nath 
Sarkar (5), Chandooru Punnayya y. Venu- 
gopala Rice Factory Co. Ltd. (6) and Venkata- 


-thellam Chetty v. Ramanathan Chetty (7). 


Tn my opinion the respondents have mis- 
understood the real construction of s. 251. 
I am unable to agree with the decision 
of Waller, J., s to the construction of s. 
951 and on this ground I come to the con- 
clusion that there was no agreement bind- 
ing on Arunachela Iyah compelling him 
to submit to arbitration. But if for any 
reason my conclusion cannot. be accepted, 
there isa further reason why Arunachela 
Iyah cannot be said to be bound to 


' enter into an arbitration. When he . men- 


tioned in September, 1918, that he learnt 
of this agreement of April for the first 
time and refused to sign it and thereby 


(1) (1825) 3 Bing. 101; 130 E. R. 452; 10 Moore 389; 


L. J. (o. 8.) O. P. 175; 98 R. R. 602. 
. (2) (1835) 1 O. M. & R. 681; 5 Tyr. 425; 1 Gale 48; 
L. J. Ex. 69; 149 E. R. 1254; 40 R. R. 670. . 

(3) 92 A. 135; A. W. N. (1900) 12; 9 Ind. Dec. (N. s.) 
120. 

(4) 1 Bom. L. R. 828. e - ! 
(5) 6 Ind, Cas. 63; 11 O.L. J. 658; 14 C. W.N. 


1106. | 
(6) 43 Ind. Cas 508; 22 M. 'L. T. 520; 7 L. W. 114;. 


: (918) M. W. N51. 
. * (T) 59 Ind. Cas. 501; 39 M, L. J. 269; 12 L, W, 228; 
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necessary to enter into Dubash agreement 
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iof f. 0. 198 


repudiated it and suggested “a fresh agree- 


meat, Messrs. Dryfus & Co, far from-sayimg ^ -` 
that the old agreement bound, him acted ~- 


upon:the suggestiog and all the -parties 
executed a fresh agreement, dated 3rd 
November, marked as Ex. H, in O. 8. No. 
102 of 1922. According to. this agreement 
No.1 of the old contracts was to be can- ` 
celled (cl. 4); the performance of all out- — 
standing contracts should be extended up. - 
to February 1919 (cl. 2); two other mer- ` 
chants, Narayana Ayyar & Sons and | 
Kuppuswami Ayyar should stand sureties .. 
for their fulfilment (cl. 3). No. reference 
need be made to cl 1.° So far ‘as, the .. 
old contracts are concerned, this is as 
complete a new agreement as’ can be 
imagined. It was signedby Mr. Hartman 
on behalf of Messrs.. Dreyfus & Co. by: 
Arunachela Iyah and by the. two sureties,. 
namely, Kuppuswamy Ayyar and Narayana . 
Ayyar & Sons, It amounted toa complete 
dropping of the old agreement so far as. 
Arunachela 
not atall suggesting here that the old. 
agreement may not continue to bind Raja- 
gopala Ayyar and his heirs, executors and: 
assigns. Ib certainly bound him and his 
widow but so far as Arunachela Iyah. 
was concerned, the object of the new, 
agreement was to enter into a new arrange- 


ment which Arunachela Iyah should not. 


be able to repudiate. In fact, I think 
that entering into this agreement amounts - . 


-to acceptence of Arunachela Iyah's re- 


pudiation ofthe agreement of 25th April, 
1918. This is the view of Ooutts-Trotter, d., 
in his judgment in C. S. No 102 0f 1922, 
There he said: “It is necessarily implied in. 
this judgment that I regard the agreement 
of April as superseded by. that of Novem- 
ber”. “Then he held by reason of super- 
session that that suit was. barred by 
limitation, This isa decision between the. . 


parties and, therefore, ves judicata; but apart- H 


from any Tes judicata [agree with Coutts- 
Trotter, J’s opinion that, so far as Arunachela 
Iyah  was.eoncerned'the old ‘agreement 
wasdropped. His repudiation was accepted 
by Messrs. Dreyfus & Co, and a new 


agreement which he could not repudiate: .. 


was. brought into existence. This is of 
course not inconsistent with the decision of 
Schwabe, C. J., in the other case where he 
said that the old agreement was not super- `- 
geded so-far as Rajagopala.Ayyar was 
concerned. The Judges in the two cassa 
were looking at the supersesgion from. 


Iyah was’ concerned. lam: E 
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different points of view. In my opinion 
so far as Arunachela Iyah is concerned, 
Messrs. Dreyfus & Co. found it worth while 
not to raise the question that the old agree- 
ment was binding on Arunachela Iyah and 
rather than go tolitigation on the matter 
they accepted the repudiation and promptly 
entered into a new arrangement so far as he 
was concerned, of course they never dropped 
the old agreement so far as Rajagopala 
Ayyar and his wife were concerned and it is 
still kept in force, That being so, in that 
part of the new agreement relating to the 
old contracts, namely, cls. 1 to 4, there is 
absolutely no clause compelling Arunachela 
Iyahs to go to arbitration. Itis true that 
so far as the new Dubash agreement for 
future transaction dealt with by cls. 5 to 7 is 
concerned, a formal agreement was drafted 
and was intended to be executed (See Ex. K) 
and this contained an arbitration clause. 
But this related only to future transactions 
and not to past transactions. So far as past 
transactions are concerned it is not likely 
that. Arunachela Iyah while complaining 
of the agreement of the 25th April, 1918, 
would have submitted to the arbitration 
clause. Butitis not a question of likelihood. 
We do not find any agreement containing 
such a clause binding on him. The only 
agreement binding on him in respect of the 
old contracts is the agreement of 3rd 
November and there is no arbitration clause 
init. l'or thisreason also Ithink there is 
no agreementicompelling Arunachela Iyah 
tosubmit to arbitration so as to make the 
proceedings before the Arbitrators and the 
Umpire valid proceedings. In this connec- 
tion I am bound to mention one fact. After 
the appellant's arguments were closed, on 
the second day of the respondents’ argu- 
ment, the learned Counsel for the respond- 


ents sought to file in evidence two letters 


exactly like the four lettera, dated 27th and 
28th August relating to the four contracts 
nowin dispute but differing from them in 
one respect, 4. e, they were signed by 
Arunachela Iyáh. They contained the 
Bame last sentence as inthe other letters 
which I have already mentioned. No 
affidavit is filed along with this oral 
application. It is said that these letters are 
on the file of the suit C. S. No. 558 of 1924 
(a suit for refund of certain monies by 
Rajagopala’s widow) and is admitted that 
their existence was known for the last nine 
months. While I am of opinion that no 
case has been made out for the admission of 
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further evidence in appeal, it also seems to 
me that they do not advance the case for the 


respondents. They only show that Aruna- 
chela. Iyah kdew by the date of these 


. letters of an agreement of 25th April. These 


letters are dated 25th September and it is 
conceded on all handsthat by 25th Sep- 
tember he learnt of the existence of the 
agreement of 25th April. These two letters 
relate to the other contracts and not to the 


contracts now in question. 


So far as the contracts now in dispute are 
concerned, it is impossible to spell out any 
ratification, assuming that  Arunachela 
Iyah knew of the existence of the agree- 
ment of Zoth April, which is not clear from 
theletters, nor was any ratification suggested 
before Waller, J. We, therefore, refuse to 
admit additional evidence at this stage. On 
the two grounds I have mentioned I am of 
Opinion that there was no valid reference 
to arbitration and on this ground the appeal 
must succeed. 

But it would be convenient to give our 
opinion on the further matters argued 
before us. The next matter argued is that 
there is no dispute as to whether all the 
contracts have been properly performed by 
Narayana Ayyar & Sons and Kuppuswami 
Ayyar. Mr. Hartman in-his deposition 
admitted that Kuppuswami .Ayyar has 
satisfied his share of the agreement but not 
Narayana Ayyar & Sons so far as their share 
was concerned. There ison the record of 
O. 8. No. 102 of 1922. à document Ex. Y,a 
receipt executed by Narayana Ayyar & 
Sons in favour of Mesars. Dreyfus & Co, 
This is in final settlement of all claims on 
contracts between themselves and on 
contracts Nos. 21 and 23 (a) for 1000 tons 
each, or a total of 2,000 tona, relating to 
Rajagopala Ayyar & Sons. This document 
has nothing to do with the contracts now in 
dispute. The Counsel for the appellant 
wishes to infer that somehow a complete 
discharge was given to Narayana Ayyar 
& Sons even in respect of the suit contracts, 
Here I may observe that though cl. 3 of the 
agreement apportions the shares of 
Narayana Ayyar-& Sons and Kuppuswami 
Ayyar as half and half, it is not strictly 
half and half. Kuppuswami Ayyar's contract 
related to 900 tons and Narayana Ayyar's 
related to about 1,220:tons. A portion of 
contract No, 15 (his portion) was performed 
leaving a small part relating to 27 tons 
unperformed, but theother three contracts 
remained totally unfulfilled, On this part 


$ 


Woo 
' of the case, therefore, I agree entirely with 
the contention of the respondents that there 
| wds no concession by Mr, Hartman that 
these contracts were duly fulfilled. This 
point must, therefore, be decided against 
the appellant: 
‘The. next question raised is that .the 

Umpire had no jurisdiction to consider the 
questions of law-arising in the case because 
in C. S. No, 60 of 1922 Kumaraswami Sastriar, 
J.; passed an order, reserving questions of 


law to be considered by the Court. In support 
of this contention the case of Doleman v. - 


- Ossett Corporation (8), was relied on by the 
learned Counsel for the appellant. In that 
-case a suit was filed, though there was an 
outstanding agreement to refer to arbitra- 


tion, The defendants did not apply for ' 


Btay of proceedings. : Subsequently an 
award -was made purporting to decide 
matters which were the subject of the action 
and then the defendants pleaded that the 
award was a bar to the plaintiffs suit. 
Fletcher Moulton and Farwell, L. JJ., held 
. that, after the suit was filed if the defend- 
ants failed to apply for stay the arbitrators 
became functus officio. Fletcher Moulton, L. 
J's reasons are given at length atpage 269*. 
The whole reasoning is based on the ground 
that once the:Court has 
dispute the jurisdiction of the arbitrators 
-to hear and decide matters of the action is 
ousted, At page 271* it was observed: “There 
is a complete breach of that (arbitration) 
clause so far as that -particular dispute is 
- eoncerned...:. eee mt Hn I the 
Court has the sole and exclusive jurisdiction 
— to decide the dispute". ` At page 212* also -it 
‘was observed "there was a complete breach 
of the obligation of the contract so far as 
-the disputes in- question are concerned". 
The subject-matter of O. 8. No. 60lof 1922 
and the subject-matter of the arbitration are 
different. Therefore, I do not think that the 
jurisdiction of the arbitrator . was ousted 
‘on this ground. This point also must, 
"therefore, be decided against the appel- 
lant. i - 


I now cometo the items of misconduct. 
The first ground urged is practically 
identical with the point last considered. 
“It is contended that even if the jurisdic- 
‘tion of the Arbitrators is not ousted, at 
any rate itis misconduct on the part of 


(8) (1919) 3 K. B. 257; 81 L. J K B.-1092; 107 L. f. 
pal: 76 J. P. 457; 10 L. G. R. 915. 
“nges of (1912) 3 55. B.—[Ed] 


^ - 


bd * 
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the Umpire to proceéd to consider questions : 
of law after the order of Kumaraswaml 
Sastriar, J.. The order of. Kumaraswami . 
Sastriar, J., was certainly. brought to the 
notice of the Umpiré. This was referred to in 
objections Nos. 15,16 and 17 of Arunachela . 
Iyah “before, Mr. Rao. However much it- 

might have been prudent for the Umpire to. `- 


have reserved. such questions, I do:not. . 


think it can be said to be a misconduct if he - 
did not think fit to-do sofor the reasons l . 
have already given, namely,that the subject- 
matters are different. 
misconduct, therefore, fails. 
The next item of misconduct relied on is .- 
that the Umpire ought ‘to have stated a 
case to the Court on questions of law. This 
was raised’ in .para. 18 of the objeo- 
tions of Arunachela Iyab. -The appellant's. | 
Counsel relies on In re Palmer and Hosken , ~ 
(9), Section 1007 the Indian Act while giving . 
power to the arbitrators to state a special | 
case for the opinion. of the Oourt differs in - 
this respect from the English Act. Section 19 - 
ofthe English Act makes it obligatory on . 


f 


the part ofthe arbitrator to state a special 


‘ease if directed. by the Court. | It has been- 


held that this section.impliedly confers on 
a party .to the.arbitration the right..to. . 
apply to the Court for such an order, 
See In re Palmer and- Hosken . (9). . But 
this is wanting in the .Indian Act. Mr, 
Krishanaswami Ayyangar replying on this . 
part .of the case strenuously contended that : 


thie is all the. greater reason why it should. . 


be held that the Umpire's refusal to state a- 


. ease should be-held to be a misconduct, as 


it involves an erroneous exercise of his- 
discretion. He contends that whereas in 


England there is an immediate remedy . > 


available to the party.so that a perverse” 
refusal may be corrected, in India thereis ' 
no such remedy, and it ought, therefore, to 
be held to be. & misconduct. a fortiori 
especially when a Judge of the High Court 
thought that the questions ought tobe | 
reserved for the consideration of the Court. . 
There is some force in this.argument. Still, | 
on the language of the. Indian. Act Iam: 
unable to agree. with the appellant's 
contention .whatever hardship my conclusion : 
may entail upon parties to arbitration. Ty 
thereforé, decide this point also against the | 
appellant. i - 


- 
- 


(9) (1898) 1 Q.B. 131; 67 L. J. Q. B. 1; 77 L. T 350] .- 
40 W. R, 49, P aa. 
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_ The next item of misconduct relied on’ 
19 that thé arbitrator has taken inde- 
pendent legal opinion.. It is conceded 


before us by both -sides that until the 


award of Mr. Rae was delivered which ` 


states "after taking independent legal 
opinion having decided that the alleged 
agreement, dated the. 3rd November, 1918 
at no time constituted a concluded con- 
Qc TEE DER "it was not known- 
. to either party that such independent 
opinion was taken by Mr, Rae. The &p- 
‘pellant’s Counsel relied on Russel on 
Arbitration, 10th Edition, page 404. It 
is there pointed out that a lawyer Arbitra- 
‘tor may discuss a question oflaw with a 
“legal friend, butin the case of layman, 
advice should not be obtained in the 
-absence ofthe parties unless both parties 
agree that the arbitrator should so in- 
form their mind. The respondents' 
Counsel relied on several English cases 
which ib is unnecessary to refer to at 
length. His contention is that unless the 
arbitrator substitutes the opinion of an- 
other for his own, consulting another 
does not amount to a misconduct: 
for example see Ellison v,- Bray (10), 
But on the other hand, Lord Denman, 
UO. J,in Dobson v, Groves (11) observes at 
page 243", "The proceeding is quite differ- 
ent from that of consulting a legal friend 
on the framing of the award: that ig 
legitimate: but heré the conference ia on 
Something to be done by the consulting 
party,as arbitrator, on the matters referred: 
it turns upon a point in the cause on which 
a bias may be given to his mind withont 
the possibility of its being removed". At 
page Z41* he again observes : "When once 
‘the ease is brought within the generel 
principle by a possibility that the arbitra- 
tors mind may have been biased,. there 
is a sufficient objection.” The same view 
was taken by Sir John Edge in Daya 
Kishen v. Dharam Das (12). Relying on 
these cases, I hold.that.- there -has been 
legal misconduct ori” the part of the 
Umpire in taking independent opinion: on 
the question whether the agreement of 
àrd November wasa eonéluded agreement 
‘or whethér it superseded the earlier agree- 
ment'so'-far as  Arunachela lyah ig 

(10) (1864) 9 L. T. 730. >- 


(11) (1844) 6 Q. B. 637; 115 H; B. 239; 14 L. J. Q. B. 
17; 66 R. R. 509, i l 


. _(12) 4 A. L. J. 159; A. W, N (1907) 75, 
. *Pago of 115 E. R.—[Ed.] | 
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concerned, On this ground also I would 


Seb aside the award. 


In the result I would allow the appeal 
reversing the decision of Waller, J., and 
set aside the award on the ground that 
the Umpire had no jurisdiction and is also 
guilty of misconduct (legal). 

There is one other point to which I should 
nowrefer. The learned Counsel for the re- 
spondents argued that this appealis not 


"competent because Waller, J.’s order while 


- dismissing the notice of motion does not 
direct that the award should be fied, 
Waller, J.'s order was pasaed on 6th May, 
1926. The present appeal was filed on 
19th July the re-opening day of the High 
‘Court after vacation. Sometime after the ` 
appeal was filed, an order was passed by 
Srinivasa Ayyangar, J., directing the award ` 
"to be-filed. The respondents contend that 
an appeal should have been filed against 
that order, I think the order of Srinivasa 
Ayyangar, J., was passed under some mis- 
conception. Section 15 of the Act says: 
“An award “on a submission, on being 
filed in the Court in accordance with the 
foregoing provisions, shall (unless the Court 
remits it to the re-consideration of the Ar- 
bitrators or Umpire, or sets it aside) .be 
enforceable as if it were a decree of the 


Oourt" No order directing that. the 
award should be filed is necessary, 
Under the Civil Procedure Oode the 


matter is different, The person whowants 
‘to convert an award’ into a decree of 
‘Oourt hasto apply for an order that it 
should be filed, ani after notice and 
hearing the objections of the opposite 
side such an order has to be made. Here 
no such order is necessary, Therefore, 
the moment Waller, J., disallowed the notice 
of motion of Arunachela Iyah the 
award became adecree of Court and he 
1s perfectly justified in appealing. The 
objection, of course, is' purely technical 
andit amounts to this, thatthe appeal ig 
filed a little too soon and not a little too 
late. But, even if my view is not correct, 
the order of Waller, J., amounts toa pre. 
liminary order and the order of Srinivasa 
Ayyangar, J. amounts to a final order, [t 
has always been held in this Court thas 


“an appeal against a preliminary order if 


allowed makes an appeal against the final 
order on.the same grounds unnecessary, 
though another appeal may have to be 
. led if it has reference to what happened 
ier the preliminary order was passed, 


802 ; 
Bee Ramien v. Veerappudian (13). Either 
way there is no substance: in this objec- 
tion and it is overruled. The objection 
isin the nature of a preliminary objec- 
tion but was not taken in that form; 
‘otherwise I ought to have dealt with it 
in the opening part of my judgment, 
but the matter is of no importance in 
the view I take, 
his costs. We certify for two Counsel taxed 
costs on both sides. 

Cornish, J.—I agree that this appeal 
‘should be allowed. The question is whe- 
ther the arbitration clause of the April 
25th, 1918, agreement remained enforceable 
after the conclusion of ihe 3rd November, 
1918. Memorandum of agreement must, 
in my opinion, be regarded as deter- 
mined by the finding of Couts-Trotter, J , 
in O. S. No. 102 of 1922 between the parties 
to this apreal. 

It was an issue in that: suit, “was the 
agreement, dated the 25th April, 1918, 

‘superseded by an agreement dated 3rd 
November, 1918"? And the learned Judge 
found that the November agreement did 
supersede the April agreement. The word 
“supersede” is ambiguous, but it is clear 
from the judgment that what is meant 
is thatthe November agreement was sub- 
stituted forthe April agreement, and was 
not merely supplementary to the April 
‘agreement. Against this finding there 
‘are the opinions expressed by Phillips, J., 
and by Schwabe, O. J. and Wallace, J., 
in anearlier phase ofthe litigation which 
has sprung from this April agreement. 
In those proceedings, which were taken 
to set aside the award, Phillips, J., in 
‘getting aside the award on the ground 
of legal misconduct on the part of the 
Umpire, doubted if the April agreement 
‘was superseded by the November agree- 
ment; but be declined to decide the ques- 
tion as all the facts were not before him, 
On appeal Schwabe, O. J., and Wallace, J., 
set aside Phillips, J.s order, and remitted 
‘the matter to the Umpire. But the 
learned’ Judges of -the Appellate Court 
did not profess to decide the question 
whether the November agreement super- 
seded the April agreement. Indeed 
Wallace, J., in his judgment says that the 
occasion had not «hen arisen for decid- 
ing it. And when Schwabe, O. J., ez- 
(13) 14 Ind, Cas. 294; 37 M, 455 at p. 458; 11 M. 


E T.69; 22 ML, J, 217; (1912) M, W. N, 117 & 
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‘aside the final award, has never, 
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pressed theopinion that the old. agree- 
ment was not "altogether" superseded, by 
the November agreement, it appears to 
me that he meant to indicate that the 
April agreement weuld be binding on the 
parties toit, notwithstanding that it might 
have been superseded by the. November 
agreement so far as the appellant wag 
concerned. There is no inconsistency bet. 
ween that opinion and the subsequent find, 
ing in C. S. No. 102 of 1922, 

On the second question it has, in my 
view, been established that when Raja- 
gopala Ayyarentered intothe Dubash agree- 
mentof the 25th April, 1918, he had no 
authority to bind his partner, the appel- 
lant, by the arbitration clause, cl. 15 of 
the agreement,  Admittedly, the agree- 
ment was signed by Rajagopala Ayyar alone 
at Karachi. -And though the agreement 
was expressed as made on behalf of the 
Firm of Rajagopala Ayyar and Brother, con- 
sisting of Rajagopala Ayyar and the appel- 
lant, nobodyin the respondent Company 
apparently made any enquiry whether 
Rajagopala Ayyar had authority to bind the 
frm. Mr. Hartman who was at Karechi 


“when the agreement was signed, and who 


came down to Madras- to manage the 
respondents’ branch office there, brought 
the agreement with Lim, but in his evi- 
in O. 8. No. 102 0f 1922 he said 
that he did not make any enquiry into 

this matter. | 
The appellant'sevidence in O. 8. No. 102 of 
1922 is that Rajagopala Ayyar entered into 
the agreement without his knowledge or 


‘consent, and that he did not know the 


terms of the agreement until he was shown 
it by Mr. Hartman on the 7th September, 
This statement of the 
appellant, repeated in his grounds of 
objections to the: arbitration, and in his 
affidavit in support of his motion to set 
as far 
as I can discover, been contradicted; and I - 
see no reason for disbelieving it. 

“Now, itis clear that a partner in & 
trading concern, such as the partner . 
ship between Rajagopala Ayyar and the 
appellant has been shown to be, has no 
power in the absence of authority to bind 
‘the firm by a submission to arbitration : 
see Stead v, Salt (1), Ram Bharose v. Kallu 
Mal (3, Datoobhoy v. Vallu (4) The 
‘Umpire, however, bas apparently inferred 
an implied authority from the practice o 
including an arbitration clause in Dubash . 
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agreements. He has noted against para. 3- 


of the appellant's statement of objections 
(where the appellant objected that Rajago- 
pala Ayyar had no authority to agree to refer 
my matter .in dispute to arbitration), the 
following remark—“ All Dubash agreements 
contain arbitration clause”. It may be that 
it isusual in agreements between merch- 
ants and their Dubashes to inelude an 
arbitration clause. But assuming it to be 
-80, that would not make Rajagopala Ayyar's 
actin agreeing to cl. 15” an act (to use 
the words of s, 251, Indian Oontract Act) 
usually done in carrying on the business of 
‘such a partnership"—that is, the particular 
partnership which was existing between 
Rajagopala Ayyar and the appellant. But it 

as been contended for the respondents 
that the appellant's conduci shows that he 
. had accepted and acquiesced in the terms 

of the agreement, Exhibits B and O show 
thatthe appellant was on August 24th and 


25th taking a partin respect of certain con- - 


tracts made by Rajagopala Ayyar in pursu- 
ance ofthe Dabash agreement. It is not 
disputed that the appellant provided the 
Rs. 20,000, the amount of the deposit re- 
quired ofthe Dubashes by el, 12 of the 
agreement. The appellant says. he paid 
this money before he was shown the agree- 
ment by Mr. Hartmanon the7th September, 
1918, though the payment was made after 
his first interview with Mr. Hartman at 
Pondicherry in August. The appellant has 
also stated that he knew nothing of the 
business relations between RajagopalaAyyar 
and the respondents until August, 1918, 
when he was introduced to Mr. Hartman at 
Pondicherry, At the last moment of the 
hearing of this appeal, copies of two letters 
addressed to the respondents, and signed by 
the appellant, have been produced, These 
letters relateto the purchase of ground- 
nuts (Nos, 22 and 28 in thelist of contracts 
furnished to us) and are dated 24th and 
25th September, 1918, and they?state “con- 
ditions as per agreement with you dated 
25th April, 1915." It is by no means a 


necessary implication from the fact of the 


appellant having undertaken the liability 
of contracts made in pursuance of the April 
agreement, that he must be taken to have 
.Béecepted the arbitration clause of that 
agreement, The appellant has sworn that 
when he first met Mr. Hartman at’ Pondi- 
cherry in August, 1918 he objected to the 
contracts which Rajagopala Ayyarhad made 
with one V, T, Narayanaswami and warned 
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Mr. Hartman that V, T, Narayanasam 
was not a satisfactory customer: and that 
it was during his second interview with 
Mr. Hartman at Madras, when he again 
disputed the V. T. N. contracts, that Mr. 
Hartman showed him the terms of theagree- 
ment. Theappellant has further sworn that 
Mr. Hartman when he showed him the 
agreement asked him to aign it, and that he 
told Mr. Hartman-that he would not sign it 
because the terms were so hard and unwork- 
Mr. Hartman admits that the appel- 
lant warned him that V. T. Narayanaswami 
was an unsatisfaetory person. with whom to 
have dealings; further, he does not dispute 


‘that he showed the appellant the agreement 


at the interview in Madras, but he says that 
he does not think that he asked the appellant 
to sign it. Then we come to Ex. F, the 


-appellant’s letter to the respondents, dated 


25th September, 1918, requesting some 
relief from the losses which had been in- 
curred over the V, T. N. contracts and sug- 
gesting that RajagopalaAyyar should be re- 
placed by & more competent business man. 
This letter was the starting point for nego- 
tiations which -terminated in the memora 
andum of agreement, dated àrd November, 
1918, Itis remarkable that at no stage of 
these negotiations was there any sugges- 
tion by the respondente of invoking cl..18 
of the April agreement to decide the quesa 
tion of the appellant's liability or the 
extent of his liability for the contracts; 
Too much stress should not be. laid on this 
point; but it does seem to me to support the 
position that the appellant's objeetions to 
the terms of the agreement had made it a 
matter of doubt for’ the respondents whe- 
ther he has consented to be bound.by .the 
arbitration clause of the April agreement, 
The appellant's letter of the 25th Septem- 
ber gave the respondents the opportunity 


-of putting that question to the test, . In- 


stead, they proceeded as if the agreement 
had contained no such thing as any arbitra~ 
tion clause. In the circumstances I do not 
think, on the' evidence before us that we 
should be justified in holding that -the ap- 
pellant had adopted or ratified cl. 15 of 
the agreement, Assuming, therefore, that 
we are wrong in holding that the April 
agreement has been rescinded by the Nov- 
ember agreement, Tam of opinion for the 
foregoing reasons, that cl. 15 of the April 
agreement was not enforceable against the 
appellant, and that the award must, so fer 
as he is concerned, be set aside, 


r 
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It is now necessary to consider the appel- 


: Jant's contention that the award should be 


. ed legal misconduet. 


set aside on account of the Umpire's alleg- 
This allegation is 
based on two principal grounds: first, that 


. the Umpire refused to state a case for the 
: opinion of the Court when required by the 
. appellant so to do; and, second, that the 
. Umpire (as admitted in his award) took “an 
: independent legal opinion" on the ques- 
tions submitted to his arbitration without 
- notice to or the knovledge of the appellant. 
. With regard to.the first of these grounds 


reliance has been placed on s. 10, Indian 


. Arbitration Act, 1899 which provides that 
"an Umpire acting under a submission shall, 
„unless a different intention is expressed 
‘therein ,— 

=` (b) have power to state a special case for 


ithe opinion of the Court on any question 


= 


„that section the arbitrator's powers are per- 
missive and not obligatory. (See Russel on 
Arbitration, 11th Edition, page 55), There 


:of law involved,” 
This section is taken from s. 7 of the 


„English Arbitration Act of 1589, and under 


is not in the Indian. Act a provision cor- 


responding tos. 19 of the English Arbitra- 


‘tion Act of 1889 which enables the'Oourt, 


at the instance of a party to direct the 
Umpire to state & case, But it has been 
argued that inasmuch as.s. 10 gives the 
Umpire a discretionary power to state a 
case, he is under a duty to exercise that 
power judicially and reasonably, and that 
if he fails in this duty he is guilty of misa 
conduct so as tò attract the power of the 
Court under s. 14 of the Act to set aside 
the award. It so happens that in a suit O, 
S. No. 601 of 1922 brought by the widow of 
Rajagopala Ayyar against the respondente, 
Kumaraswami Sastriar; J: had directed that 
the questions of fact in that particular dis- 
pute should not be decided by the arbit- 
rator until the questions of law, one of 


which was an issue on the binding character. 


of the arbitration clause in the April agree- 
ment, had been decided by the Court. The 
&ppellant called the Umpire's attention to 
this direction. 1 certainly think that the 
Umpire would, in the circumstances, have 
been well-advised to have stated a case, 

ut s. 10 leit it to his discretion, and I do 
not think that becauge the Umpire refused 
‘to do what a more cautious person might 
have done, or because he failed to appreciate 
the relevance of the Court's direction in 
8, No, BUL to the-matterbofore him, he can 
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be held guilty of misconduct; On the second 
ground I think it must be held, on the 
authority óf Dobson v. Groves (11), that the 
Umpire was guilty of legal misconduct 1n 
taking “an indepegdent legal opinion", 
withoutthe knowledge of the parties. In 
this case, as in that, the Umpire’s honesty 
of purpcse is beyond question. But he 
didsomething (to quote from Lord Denman's 


judgment) “upon the subject of the refer- 


ence that may have. improperly biased his 
mind, without à possibility of its being 
removed by any explanation which might 
have been afforded, if the other side | 
had been called upon to take a part in the 
proceedings." The principle is, that itis 
incumbent on an arbitrator who takes legal 
or other expert advice, which may influence 
his determination of the matter submitted 
to him for arbitration, to inform the parties 
of his intention to do so and of the question ' 

upon which the advice is taken. Other- 
wise the parties have no assurance that the 


-advice is material, or given on-a correct, 


statement of the case, or that the arbitra- 
tor has not, in effect, simply surrendered. 
his responsibility for deciding the question 
in arbitration to the opinion of his legal or 
other adviser. .For this reason, and assum-. 
ing that the award ia binding on the appel- — 
oe that the award should be set. 

aside, : l H 


V. N. Y. Appeal allowed. 
A. N, A, 2 
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Civit Revision Petition No. 1113 or 1925, 
November 1, 1927. 
Present:—Justice Sir Kumaraswami Sastri,- 

Kr., and Mr: Justice Wallace. l 
B. RAJA RAJESWARA MUTHU . 
RAMALINGA SETHUPATHY AVERGAL 
THROUGH HIS AUTHORISED Dewan RÀJ A.M, 
DINAKAR BAHADUR- PLAINTIFF— 
PETITIONER 
versus 
SHUNMUGHA NADAN AND ANOTHER— 
Derenpanis Nos. 2 AND 3— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 2 (20)— Civil 
Rules of Practice (Mad), r. 4 (11)—''Signed" in refer- 
ence a vakalats and affidavits, whether includes 
"stamped." A 


By virtue of s, 2 (20)-of the Civil Procedure Codg 4: 


1071. 0, 1828 


and r, 4 (11) of the Civil Rules of Practica (Mad) 
in the cass of affidavits and vakalats the use of a 


stamp bearing the name of the party is sulficient - 


even where tha party isable to sign. There is no 
difference in this respect between pleadings and affi- 
davits, and vakalats. 


Petition, under s, 25 of ActIX of 1887, 
praying the High Court to revise an order 
of the Court of the District Munsif, Parama- 
kudi, dated the llth August, 1925, in S O. S. 
No, 10£ of 1922, on the file of the Court of 
the District Munsif, Manamadura. 

j Mr. S. Sundaraja Iyengar, for the Peti- 
loner. 


JUDGMENT,—Having regard} to the 


definition of the word ‘signed’ in s. 2 (cl. 
20) of the Civil Procedure Oode and tothe 


fact that under r. 4 (11) of the Civil Rules. 


of Practice, the same definition has to be 
applied in the case of affidavits and vakalats, 
we think that the use of astamp bearing the 
name of the party is sufficient even in cases 
where he is able to sign. Even under the 
old Code of Civil Procedure of 1877 it was 
held in the Maharaja of Benares v. Debi 
Dayal Noma (1) that inability to sign was 
not necessary in order to enable a person 
fo use a stamp. The definition of ‘signed’ 
in the present Oode is to thè effect that 
except in cases of judgments or decrees 
‘signed’ includes stamped. There is no- 
thing to show that any difference can be 


drawn between vakalats and affidavits and . 


pleadings. We set aside theorder of the 
District Munsif and direct him to receive 
and file.the papers returned if they are 
otherwise in order. 

V. N. V. Order set aside. 


3450 3 A. 575; A. W. N. (1881) 36; 2 Ind. Deo. (N. s.) 


MADRAS HIGH COURT. | 
SEOoNb O1vin Appgat No. 1052 or 1924, 
March 23, 1927. 

Present :—Mr. Justice Devadoss. , 
GOVINDASWAMI UDAIYR AND ANOTHER 
—DEFENDANTS—ÀPPELLANTS 

VETSUS - 

. ANNAMALAI UDAIYAR AND OTB8ERS— 

PLsINTIFFS— RFSPONDENTS. 
Civil Procedure Code (Act V of 1908). O. XXII, v. 8, 
O. XXXIV, r. I—Suit on mortgage--Death of 
mortgagee—Scme of several legal representatives not 
brought om record—Suit, whether abates in part— 
Decree for entire amount, legality "of— Questions 


i 
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inter se between legal representatives of deceased 
mortgagee, whether can be gone into. 

_ Where on the death of a plaintiff, no legal repre- 
sentative is brought on the record, the suit would 
abate: but where some only of several legal repre-: 


- sentatives come on the record and they contend that 


some other persons are not legal representatives, 
even though their contention may be found to be. 
untrue, that would not make the whole or' any 
portion of the suit abate in favour of the defend- 
ants. [p. 806, col. 1.] 

Kadir Mohideen Marakkayar v, 
Ayyar (1), followed. 

Where a mortgagee brings & suit on the mort- 
gage for the whole amount due, the mere fact 
that on the death of the mortgagee one of the 
legal.representatives of the mortgagee is not brought 
on the record within the time prescribed, would not 
entitle the mortgagors to contend that the suit 
The legal representa- 
tives who are on record would represent all who 
aie entitled to share in the estate of the deceased. 
and are entitled to a decree for the whole amount. 
[p. 806, col. 2.] ' 

In a mortgage suit it is unnecessary, to go into 
the question which may arise between the legal re- 
presentatives of a deceaseed mortgagee as to whether 
some of them or all of them are entitled to the 
whole of the interest of the deceased mortgagee. (p. 
806, col. 1.] . 


Second appeal against a decree of the 
Subordinate Judge, Negapatam, in Appeal 
Suit No. 109 of 1923. | 

Mr. K. Bhashyam Ayyangar, for the Ap- 
pellants, 

Mr. K. Rajah Aiyar, for the Respondents.’ 


J UDGMENT.—Defendants Nos. 1 and 
2are the appellants. The suit is on a 
mortgage against defendants Nos. 1 and 2 
the mortgagors and other defendants. The 
Subordinate Judge has given a decree for 
the full amount in favour of respondents 
Nos. 1 and 2. The mortgagee was the father ` 
of plaintiffs Nos. 2 and 3 who died pending 
the suit. Plaintiffs Nos. 2 and, 3 sought to 
be made legal representatives on the ground 
that they and their father were undivided 
and defendant No. 5 their brother was divid- . 
ed from his father. Notice of this was given 
to defendant No. 5 who was already a party 
to the suit as he had acquired some right 
under Ex. II. He did not contest the ap- 
plication though he appeared by a Vakil. 
Plaintiffs Nos. 2 and 3 were made legal re- 
presentatives of plaintiff No. 1 and they 
proceeded with the suit. The District Mun- 
Bif gavea decree for two-thirds of the 
mortgage amount. On appeal the Subor- 
dinate Judge has giwen a decree for the 
fullamount. Two points are raised before 
me by Mr. Bhashyam forthe appellant. The 
first point is that the suit has abated as re- 
gards the defendant-No, o:8 share; It is diffi- 


Muthukrishna ; 
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cult to appreciate this contention. Under 
O. XXII, r. 3, the legal representatives of 
& deceased plaintiff ox the sole surviving 
plaintiff should apply to be made parties to 
the action, and if they do not come in with- 
in the time allowed, the suit, would abate. 
In this case plaintiffs Nos. 2 and 3 did make 
an applieation within the time as the legal 
representatives of plaintiff No. l and de- 
fendant No. 5 who was on the record, 
was given notice of the application. If one 
of the legal representatives does not- choose 
to be'brought on the. record as the repre- 
sentative of a deceased plaintiff his -share 
- in the suit does not thereby abate, If no 
` Jegal representative is brought on the re- 
cord, no doubt, the suit would abate but 
Where some legal representatives come on 
the record and they contend that some 
other persons are not legal representatives, 
even though their contention may be found 
to be untrue, that would not make the 
whole of the suit or any portion of the suit 
abate in favour of the defendants. This 
is very clear on, principle and I may refer 
in this connection to Kadir Mohideen 
Marrakkayar v. Muthukrishna Ayyar (1), 
“where this point was decided. 


The next point raised is that the suit 
must be dismissed because plaintiffs Nos. 2 
and 3 state that defendant No.5 was not a 
legal representative and that the statement 
is found to be untrue, The Subordinate 
Judgevery properlyleft the contest between 
plaintiffs Nos. 2 and 3 and defendant No.5 
to be brought out in a future proceeding. 
In a mortgage suit it is unnecessary to go 
into the question which may arise between 
the legal representatives .of a deceased 
plaintiff as to whether some of them 
or all. of them are entitled to the whole of 
the interest of the deceased plaintiff. Mr. 
-Bhashyam's argument is that this should 
not have been done, but on the finding that 
defendant No. 95 is also interested in the 
decree amount, the suit should have been 
dismissed because he was not brought on 
the reeord as plaintiff in time. This argu- 
ment overlooks the fact that defendant 
No, 5 was on record on the date of plaintiff 
No. l's death and he was given notice by 
plaintiffs Nos. 2 and 3 when they made an 
application to be brought on the record as 
the legal representativés of their deceased 
father. Thecases in Sunitabala Debi v. 


(1) 26 M. 230; 12 M. L. J. 368. 
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Dara Sundari Debi (2) and Sakhiuddin 


Saha v. Sonaulla Sarkar (3) have: no ap- 


plication to the present case. Where there 
are two or more mortgagees who are 
tenants-in-common, * one ` mortgagee 
cannot bring a. suit - without making 
the other mortgagees parties to the 
action. -If they. do not wish to join as 
plaintiffs, they should be made defend- 
ants but if any of tle. mortgagees have 
parted with their rights in favour of the 


mortgagors, a decree should be given only. 


in respect of the portion outstanding 
against the mortgagors. -But where as in 
this case the mortgageehimself brings a suit 
on the mortgage for the whole amount, the 
mere fact that one legal representative of the 
mortgagee is not brought on the -record, let 
us say for argument’s sake, within the time 
prescribed would not entitle the mortgagors 
to contend that the suit abates as regards 
his share and a decree should-not be given 
for the wholeof the amount in favour of 
persons who are brought on the record as 
legal representatives. This argument seems 
to me to be on the face of it untenable. The 
legal representatives who are on record re- 
present all who are entitled to share in the 
estate of the deceased plaintiff: The Sub- 
ordinate Judge is perfectly justified in 
making the order he made and the second 
appeal fails and is dismissed with costs. 
V. N. V. Appeal dismissed. 


(2) 53 Ind. Cas. 131; 47 C. 175; 37 M. LJ. 483; 17 A. 
L. J. 997: (1919) M. W. N. 821: 22 Bom. L. R. 1; 24 C. 
W. N. 297; 11 L. W. 227; 46 I. A. 272; 2 U.P. L. R. 


.N 
P. C)2. 
3) 45 Ind. Cas, 986; 22 C. W. N. 641; 27 O. L. J. 
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MADRAS HIGH COURT. 
Letrers Patent ÁPPE4L No. 109 or 1927, 
AND 
Civit MISCELLANEOUS PgTITION No. 
1033 or 1927. | 
March 24, 1927. 
Present:—Mr. Justice Odgers and 
Mr. Justice Curgenven. 
C. T. NARASA REDDI—AppeELLant 
versus - 
Hajee TAR MAHOMED AYUB SAIT— 
RESPONDENT... 
Letters Patent (Mad.), cl. 15—Order refusing transfer 


judgment—A ppeal... . 


of suit from one subordinate Court to another, whether 


+ 
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An order of a Single Judge of the High Court, 


refusing to transfer a suit from the file of the City ` 


Oivil Court to a District Munsifs Court is not a 
judgment and is not appealable. 


Letters Patent appeal against an order 
of Mr..Justice Jackson, dated the 22nd 
February, 1927, in O. M. P. No. 4451 of 
1926, praying for transfer of O. 8. No. 275 
of 1926 from the file of the City Civil Court, 
Madras, to that of the. District’ Munsif's 
Court, Vellore, to be tried along with O. 5, 
No. 312 of 1926 on its file. 

Petition for stay of trial of O. 8. No. 275 
of 1926 on the file of the City Oivil Court, 
Madras, pending disposal of Letters Patent 


Appeal No. 10J of 1927 on the file of the: 


High Court. 
Mr. Watrap S, Subrahmania Iyer, for 
the Appellant. 
Mr. G. -Krishnaswami Iyer, for the Re- 


Bpondent. 
JUDGMENT. 
Odgers, J.—This is a Letters Patent 
Appeal from the order of Mr. Justice Jack- 


son, dated the 22nd February, 1927, refusing © 


to transfer the suit ofthe plaintiff, Hajee 
Tar Mahomed Ayoob Sait from the Oity 


: Civil Court to the Court of the District ` 


Munsif of Vellore. Hajee Tar “Mahomed 
and the defendantin the City Civil Court 
suit, O. T. Narasa Reddi, did business to- 
getherand the City Civil Oourt suit-alleges 
that the defendant owes the plaintiff a sum 
of about Rs. 1,300. Subsequently CO. T. 
Narasa Reddi filed a suit in the Vellore 
Court against Hajee Tar Mahomed Ayoob 
Sait alleging that, on the other hand, a sum 
of about Rs. 700 was due to himself. 
Narasa Reddi moved the High Oourt to 
transfer the City Civil Court suit to the 
Vellore Oourt. This was refused and the 
matter now comes before us on Letters 
Patent Appeal. Now the question is wbe- 
ther this is a matter within the purview of 
the Full Bench case in Tuljaram Row v, 
Alagappa Chettiar (V). This case has 
recently been considered and its meaning 
expressed by the present Chief Justice and 
Mr. Justice Ramesam in the Oficial 
Assignee of Madras v. Ramalingappa (2), 
The present learned Chief Justice recog- 
nised that the question is a difficultone and 
adopts the language of Sir Arnold White 
i. @, "If its effect, whatever its form 


`: (1) 8 Ind. Cas. 310; 35 M. 1; (1910) M. W. N. 697; 8 
M. D. T. 453; 21 M. L. J. 1. 

(2) 91 Ind. Oas. 456;50 M. L. J. 361; 23 L. W. 592; 
(1926) M. W. N. 366; A. I, R. 1926 Mad. 554; 49 M. 539. 
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may be, and whatever may bethe. nature of 
the application in which it ia made is, to 
put anend tothe suit or proceeding so far 
as the Court before which the suit or pro- 
ceeding is pending is concerned, or if itg 
effect, if it is not complied with, is to put 
anend tothe suit or proceeding, I think 
the adjudication is a judgment within the 
meaning of the clause". And later tha 
learned Ohief Justice observes that: “if the 
effect of the order is to allow. the proceed- 
ings to go on, it is impossible to say that 
it satisfies the test laid down by Bir Arnold 
Whitein the Full Bench case.” Now on 
the objection that no Letters Patent Appeal 
lies, it appears to me that applying this 
principle matters are left exactly as they 
were and that it is that which distinguishes 
this case from the case in Krishna Reddy v. 
Thanickachala Mudali (3) (Sir Walter Schw- 
abe and Mr. Justice Ramesam) which isa 
case similar in this way, namely, that the 
order of a Judge is there said to be a judg- 
ment within cl. 15 of the Letters Patent and 
threfore appealable, and this is put on the 
ground that in that case the Judge by his 
order put an end to the case as it stood in 
Chingleput and conferred jurisdiction on 
this Oourt in réspect of that particular 
case. Itseems to methatthe case before 
us is different and that the order of the 
learned Judge does not put an end to any. 
ofthe rights of the parties. and the effect 
of theorder now appealed from is to allow 
the proceedings to go on. I, therefore, think 
that on this ground it must be held that 
the Letters Patent Appeal so :far as the 
order refusing to transfer is concerned does 
not lie and the party has no right to have 
the case transferred. The Letters Patent 
Appeal is dismissed with costs. 

The C, M. P. No. 1033 of 1927 is also dis- 
missed but without costs. ` 


Curgenven, J.—I agree. It may be 
conceded that an ordertransferring a suit 
would amount toa judgment within cl. 15 
ofthe Letters Patent on the ground explain- 
ed by Sir Walter Sehwabe, Chief J ustice, 
in Krishna Reddy v. Thanickchala | Mudali 
(3), namely, that it terminates the casein 
one Court.and createsa jurisdiction in the 
other to try it. The learned Chief 
Justice's view was based primarily upon 
the construction put upon the word 
‘judgment’ in the Full Bench case, Tulja- 


(3) 73 Ind. Cas. 1054; 49 M. 136; 45 M. L. J. 153: 
(1923) M. W. N. 681; A.I. R. 1924 Mad. 90. l 
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vam Row v. Alagappa Chettiar (1), and 
applying. that construction it seenis to 
me that the nature of the order now under 
consideration was not put to an end to any 
right which the party enjoyed to have the 
suit. transferred because in fact he had no 
such right, but that it was simply to leave 

matters as they were before the application 
was made, In Asher v,- Gopalaratnum (4), 
KumaraswamiSastri,J., considered theeffect 
of certain orders refusing to grant various 
prayers, such as for the issue of a commis- 
sion, the raising of an issue, or to amend 
the pleadings, -and in the actuel matter 
before him, which was a refusal of an 


application to grant inspection, he held 


that it would come within the same cate- 
gory and so would be unappealable, basing 
his judgment upon the test propounded in 
. the.Full Bench case. Similarly in Official 
Assignee of Madras v. Ramalingappa (2) 
the present learned Chief Justice applying 
the same definition, concluded that if the 
effect of the order in question’ is to allow 
the proceedings to go on as before it does 
not amount to a judgment within the 
clause. I think the order in this case 
answersto the same test and accordingly 
"that itis not appealable. I agree, there- 
fore, that the. appeal should be dismissed 
with costs. The- civil miscellaneous peti- 
tion also will be dismissed but without 
costs. 

V. N. V. 

A. N. A. 


(4) 100 Ind. Cas. 649; 52 M. L. J. 192; (1927) M. W. 
N. 162; 23 L, W. 483; A. L R. 1927 Mad. 409. 


Appeal dismi ssed,- 


—— M 


MADRAS HIGH COURT. 
_ APPEAL AGAINST ORBER No. 454 or 1996. 
. August 3, 1927, 
Present :—Mr. Justice Madhavan Nair and 
Mr. Justice Curgenven. 
RAMANATHAN CHETTIAR by POWER 
AGENT ULAGANATHA PILLAI— 
DEFENDANT NO 4— APPELLANT 
| versus —— TP 
V. Ry. SETHURAM MADIGE RAO 
SAHIB AND or&E«4Ss—PLiINTIFES Nos, 1 
AND 2 — RESPONDENTS. 
Evidence Act (I of 187%), s. 9?— Registration - Act 
(XVI of 1908), ss. 17, 49—Mortgage-deed—Provision 


for cash payments to be endorsed—Lease by mortgagor 
to mortgagee—Varthamanam by mortgagee ‘providing 


for appropriation of lease amount in partial discharge 
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of mortgage—V arthamanam, admissibility of, in evt- 
dence, without -registration—Variation of .terms of. 
mortgage-deed — Mortgage—Sub-mortgage — . Sub-mort- , 
gagee takes subject to state of accounts between morte 


'gagee and mortgagor. 


Properties held by.a less#e were hypothecated by the - 
lessor to the lessee under a deed which contained the: 
following recital:—Unless credit entry is made herein.. 
in respect of payments of amounts which may be made 
on account of this bond, a statement (plea) that they 
have been made otherwise is not sustainable." On 
the same day the lessee executed a varthamanam 
by which he undertook to pay out of the rents. 
Rs. 20) to charity and to credit the balance towards 


the hypothecation bond. Ina suit by the mortgagor 
for accounts : i 

Held, (1) that since the varthamanam wasin writ- 
ing and did not vary the terms of the. bond it was 
not inadmissible in evidence under s. 92, Evidence. 
Act; [p. 809, col. 2.] E 

(2) that the document only provided for the. dis-. 
charge of the mortgage-debt and did not require: 
registration. [ibid.] 

Neelamani Patnaik Mussadi v. Sukaduva Behara: 
(1). followed. ; 

Where a mortgage is transferred by way of sub- 
mortgage without the privity ofthe mortgagor, the 
transferee takes subject to the state of account be- 


tween the mortgagor and the mortgagee dt the date 
of transfer. Ip. ¥10, col 1.] 5 


Dixon v. Winch (2), Mathews v. Wallwyn (3), Parker 
v. Clarke (4), Turner v. Smith (5) and Neelamani 
Patnaik Mussadi v. Sukaduva Behara (1), relied 


On. 

Appeal against an order of the Court. 
of the Subordinate Judge, Tanjore, dated 
the 7th October, 1926, in A. S. No. 41 of 
1926. (A. S. No. 13 of 1926 on the file of 
the District Court, West Tanjore) preferred 
against that of the Court of the 
District Munsif, Tiruvadi, in.O. S. No. 238 
of 1924. 

Mesers.-S. Varadachari and Rajagopalan, 
for the Appellants. | 

Mr. S. Rangachari, for the Respondents, 


JUDGMIENT.-'This appeal is against 
an order passed by the Subordinate Judge, 
Tanjore, in A. S. No. 13 of 1926 remanding 
O. 8. No. 238 of 1924 to the: District Munsif, 
Tiruvadi, for disposal according to law. . 

Fourth defendant is the appellant. The 
plaintiffs-respondents are the owners of pro- 
perties described in schedules A and B of. the 
plaint On 19th October, 1917, they leased the 
properties in schedule A to the Ist defend- 
ant for seven years from 7th July, 19 8, on 
arent of Rs. 600 per annum (See Ex. D) 
and also executed a mortgage to him for 
Rs 1,525 hypothecating tbe B schedule 
properties (See Ex. B, dated 21st November, 
1918). Exhibit B contained the following 
recital: “Unless credit entry is made here: 
in respect of payments of amounts which, 
may bé made on account .of this bond, a 
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statement (plea) that they have been made 
otherwise is not sustainable. On the same 
date as Ex. B the 1st defendant executed 


a varthamanam (Ex. O) to the plaintifs 


agreeing to pay Rs. 260 out of the rents 
for a certain charity, to pay also the cist and 
to credit the balance of the rents towards 
ihe hypothecation bond. The plaintiffs 
alleged that the Ist defendant failed to 
pay Rs. 200 for the conduct of the charity 
and the assessment due in respect of the 
lands and that by crediting the rents as 
provided for in Ex. O towards the mort- 
gage-bond, the bond was fully discharged. 
On these grounds they instituted the O. S. 
No. 2388 of 1924 for taking accounts in res- 


pect of the lease and the mortgage-bond, 


for the recovery of the bond duly cancelled 
as having been discharged and also for 
the balanee of rent thàt may befound due 
by the lst defendant after setting off the 
amount of the mortgage-bond towards the 
rent. Defendants Nos. 2 to4 were added 
as parties as they had got a sub-mort- 
gage over the properties. Without going 
into the merits of the case, the learned 
District Munsif held that the varthamanam 
Ex. O is inadmissible in evidence, that 


ib is not binding on defendants Nos. 2 to 4: 


and that thesuit as framed was not sus- 
tainable in law. He, therefore, dismissed 
the plaintiffs’ suit. On all these points 
the learned Subordinate Judge differed 
from the District Munsif and in the result, 
remanded the suit for disposal according 
to law. ; 

The pointsarising for decision are(1) whe- 
ther the agreement Ex. C is inadmissible 
in evidenee and (2) whether itis binding 
on defendants Nos. 2 to 4. 

Point No. 1.—Exhibit C isan unregistered 
doeument and it providesfor the payment 
of the mortgage-debt. The material por- 
tion of itis as follows :—''......... out of the 
lease amount of Rs. 600 payable by me 
to you every year I shall pay annually 
Rs. 2U0 for the charity and the cist due 
on the lands and the balance towards the 
.discharge of the mortgage-debt...... " It 
1lS'argued that Ex. © is inadmissible in 
evidence uuder 8,92 of the Indian Evi- 
dence Act and also unders. 17, cl. (b) of 
the Indian Registration Act, With re- 
ference to s. 92, the argument is that the 
provision made in Ex. O forthe payment 
of the mortgage-debt is in variation of 
the express terms as regards payment 
contained in Ex.,B, the mortgage-bond. 
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We cannot accept this argument. We do 
not think that this is a case to which s. 22 
of the Indian Evidence Act could apply. In 


the first place, Ex. C is notan oral agres- 


ment. It is a written agreement, and . 
further, it cannot be said to be a varia- 
tion of Ex. Batall. The recital in Ex. B, 
which we have already extracted, is to 
the effect that if actual cash paymenta. 
towards the discharge of the morgage- 
debt are made, only those payments en- 
dorsed on the bond will be accepted’ as 
true payments. This does not ‘by any’ 
means prevent the parties from making’ 
provision for another method of discharg- 
ing the mortgage-debt. The mortgage 
document Ex. B does not state that the 
discharge of the debt can be made only 
by making cash payments, If it did con- 
fain a statement to that effect, then the 
provision in Ex. O would be a variation of 
such a recital. Exhibit O was executed on 
the same date as Ex. B. If the parties had 
intended actual cash payments to be the 
only method of discharge as is now con- 
tended for on behalf of the appellants, 
then they would not have, with that pro- 
vision in mind, executed on thesame date 
the varthamanam which provides for a 
Even apart 
from this consideration, construing the 
terms of Exs. Band ©, we have no doubt 
that Ex. O cannot be said to be a variation 
of Ex. B. The argument that Ex. O is 
inadmissible under s. 92 of the Indian 
Evidence Act must, therefore, be rejected. 

We should also reject the argument 
that Ex. O is inadmissible in evidence as 
it is unregistered and as it purports to 
extinguish the  mortgage-bond Ex. B. 
There is nothing in the document to show 
that the mortgage was actually extinguish- 
ed byit. As pointed out in Neelamani 
Patnaik Mussadi v. Sukaduva Behara (1): 
“There is a clear distinction ' between a 
discharge ofa debt and the extinguish- 
ment cf mortgage interest, though one may 
be the result of the other. 


receipt, in terms, only discharges the 


debt, it cannot be brought unders. 17 (b) 


ofthe Registration Act.” In view of this 
reasoning, as Ex. C only provides for 
the discharge of the mortgage-debt, we 
think it need not be registered. 

Point No. 2.—' The next point for con- 
sideration is whether Ex. O is binding 

(1) 60 Ind. Cas, 255; 43 M. 803 at p. S66; 12.L, W. 
269. 
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upon defendants. Nos.2 to 4, the sub-mort- 
gagees. . The law is well-settled that “where 
& mortgage is transferred without the 
privity of the mortgagor the transferee 
takes subject to the state of account be- 
tween the mortgagor and the mortgagee 
at the date of transfer,’ {See Dizon v. 
Winch (2). Dr. Ghose in his book on 
Mortgages, Vol. I, page 353, thus sum- 
marises the result of the English decisions 
on this point; "an assignee of a mortgage 
is bound togive credit for all moneys re- 
. ceived by his assignor,and if he takes a 
transfer without enquiring from the mort- 
gagor, he doesso at his own risk as re- 
gards the state of account." (See Mathews 
Wallwyn (3), Parker v. Clarke (4) and 
Turner v, Smith (5)). See also Neelamani 
Patnaik Mussadi v. Sukaduva Behara (1). 
The rule is the same whether the assign- 
ment is by way of transfer of the original 
mortgage or by way of sub-mortgage, see 
Ashburner on Mortgages, page 441, and 
the cases cited therein. In this case the 
plaintiffs, the mortg&gors were not consulted 
by the sub-mortgagees before they accept- 
ed the sub-mortgage. If they had doneso, 
they would have known. about dx.O and 
the arrangement contained for the die- 
charge of the mortgage-debt in that) docu- 
ment. 
of the mortgagor as to the state of account 
between the mortgagor and the transferor 
cannot retain bis security as against the 
mortgagor if in. fact the mortgagor has 
paid off the transferor.” Turner v. Smith (5). 
Whatever is equivalent to payment as 
between mortgagor and mortgagee is good 
as.against the assignee. The decision in 
Dixon v. Winch (2) was relied on by the ap- 
pellant in support of his argument that the 
sub-mortgagees in this caseare not bound 
by Ex. C. In that case it was held that 
the payment of the mortgage-debt to the 
mortgagee was not effectual as against the 
transferee and that the mortgage must be 
treated as still subsisting: in favour of 
' transferee because the Court of Appeal 
found from the circumstances of the case 
which showed fhat the mortgagor and the 
mortgagee were parties to a deliberate 


(2) (1900) 1 Ch. 736; 69 L. J. Ch. 465; 82 L. T. 437; 
48 W. R. 612; 16 T. L. R. 276. 

(3) (1798) 4 Ves. Jun. 118; 31 E. R. 62. 

(4) (1861) 30 Beav. 51; 7 Jur. (N..8.) 1267; 9 W. R. 
877; 54 E. R. 809; 132 R. R. 180. 

(5) (1901) 1 Ch. 213; 70 L. J. Oh. 144; 83 L. T. 704; 
49 W. R. 186; 17 T. L. R. 143. 


“A transferee who ‘does notinquire - 
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fraud, that the mortgagor must be. treated _ 
as having had notice of the transfer of the 
mortgage. That decision is, therefore, in- 
applieable to the facts of the present case. 
It is not suggested in this case that the 
mortgagor had any notice of the transfer by | 
the Ist defendant of the sub-mortgige exe- 
cuted in favour of defendants Nos. 2 to 4, 
In these circumstances we agree with the -` 
learned Subordinate Judge that Ex. O is 
binding on defendants Nos. 2to4. The 
case, therefore, must be tried on the merits. . 
The lower Court's decree reversing the 
decision of the District Munsif and remand-. 
ing the suit for disposal according to law 
by the District Munsif is right and this. 
civil miscellaneous appeal is, therefore, dis- 
missed with costs. 
V.N.Y. 


Appeal dismissed. 
A, N. A, MEE 


MADRAS HIGH COURT. 
Cıvıl ArPEAL No. 136 or 1928. 
February 2, 1927. 

Present :—Justice Sir Kumaraswami 
Sastri, KT., and Mr. Justice Curgenven. 
S. 8. A. S ARUNACHALAM 
CHETTIAR-—PraiNTIEF 
— APPELLANT 

f versus e 
A. M. MUHAMMAD SALIHU 
MARAKKAYAR 4ND OTHERS— _ 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 18 (b)—F'oreign 
judgment—“‘Decision on merits", meaning of —Ex parte 
judgment om mere proof of service, whether decision 
on merits—Suit on such judgment, maintainability of— 
Burden of proof. 

An ex parte judgment obtained ina Foreign Court 
in accordance with ihe rules of procedure of that 
Court under which where the defendant is ex parte 
the plaintiff is entitled to a décree merely on prov- 
ing that the defendant has been properly served, is 
not one obtained on the merits of the case within 
the meaning of s. 13 (b) of the Oivil Procedure Code, 
and a suit on ‘such foreign judgment cannot be 
maintained in British India. [p. 813, col. 1 

Keymer v. Viswanatham Reddier (1), Oppenheim ° 
v. Mahomed Haneef '(2) and Janoothassan Sait v. 
Mahomad Ohuthu (3), followed. 

In such a case the burden of proving the un- 
sustainability of the suit does not fall on the defend- 
ant. [ibid.] | - 

Appeal against a decree of the Court 
of the Subordinate Judge, Tanjore,in O. . 
S. No. 49 of 1919. | 

Mr. K. Rajah Ayyar, for the Appellant. 
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. Messrs. A, Krishnaswami Ayyar and P 
S. Chandrasekara Ayyar, for the Respond- 


ents, 
JUDGMENT. 

Kumaraswami Sastri, J.—Plaint- 
iff is the appellant. The plaintiti’s father had 
dealings with defendants Nos. 1 to 4 whoare 
Muhammadan merchants who carried on 
business in 1914 and 1915 in Oolombo, 
Defendants Nos. 1, 2 and 4 by theiragents 
and the 3rd defendant personally executed 
a bond in favour of the plaintiff's father 
for Rs. 75,000 on the z9thof September, 


1914, and also created a sub-mort- 
gage in respect of a mortgage docu- 
ment executed in their favour by 


. third persons. The plaintiff's father filed 
Suit No. 41867 of 1915, in the District 
Oourt in Colombo on the 25th of May, 
1915, and obtained an ex parte decree 
on the 18th of June, 1915, which is filed 
as Ex. Ain this case. The decree states 
that the defendants did not appear either 
in person or by Proctor or by Counsel 
although duly served with summons: - The 
property which was sub-mortgaged was sold 
in execution on the 10th of January, 1916, 
and was purchased by the plaintiff for a 
sum of Rs. 100 and finding that he could 
not obtain anything more by execution in 
the Colombo Court, the plaintiff (his father 
having died) meanwhile filed a suit in the 
Sub-Court of Tanjore on the foreign judg- 
ment and prayed for a decree for 
Rs. 56,765-4-11 the balance due under the 
judgment and decree of the Colombo Court. 
Various pleas were raised but it is only ne- 
essary to consider the plea that no suit would 
lie on the judgment of the Oolombo Court 
as that judgment was not on merits. 
The Subordinate Judge dismissed the suit. 

It is argued by Mr. Raja Ayyar for the 
appellant that the proceedings of the 
Colombo Court show that the decree was 
not ex parte but was on the merits, that 
the decree though passed without exami- 
nation of witnesses was really on the merits, 
that even if it were not so he was entitled 
in this suit to prove his claim and that it 
was on the defendants to show that the 
plaintiff's claim in respect of the amount 
which he sues to recover is unfounded. 
So far a3 the first point is concerned, it 
is clear that the euit was not decided on 
its merits. The procedure in the District 
Court of Colombo is that where no defence 
is entered, an affidavit of service is filed 
and judgment follows. In the present case 
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the defendants though served' did not 
enter appearance or tile any written state- 
ment. Thereupon the plaintiff filed an 
affidavit of service anda decree followed : 
as a matter of course,  Heference was 
made to Ex. D a certified copy of processes 
and their .returns in Suit No. 4186 of 
1915, on the Colombo District Court but 
there is nothing there to show that any 
evidence was recorded or that the Court 
went into the merits though the defendants 
were ex parte. Allthatappears from Ex. D 
is that when the case eame on on the 9th 
June, ib was called and the defendanta 
who were said to be served were absent 
and that an ex parte trial was fixed for the 
18th of June. On the 18th ot June, the 
case was called and an affidavit of service 
was filed, On the 16th of July, a decree 
nisi was passed and on the 20th of July, 
the case was called, the defendants were 
absent and adecree absolute was made. 
Under the rules an affidavit of service had 
to be filed and the affidavit filed on the 
18th of June, was simply an affidavit of 
service. No evidence was recorded as re- 
gards the merits of the claim. In fact 
as was pointed out before, the decree which 
was passed states that the defendants did 
not appear. . There can be little doubt 
that the decree was not on the merits but 
was an ex parte decree. 

The next question is whether a decree 
could be passed on the foreign judgment. 
Section 13 of the Oivil Procedure Code 
enacts that a foreign judgment shall be 
conclusive as to any matter thereby direct- 
ly adjudicated upon between the same 
parties or between parties under whom they 
or any of them claim litigating under the 
same title exceptin the cases mentioned 
in els. (a) to (f) of the section. The clause 
which is material in the present case is 


cl. (b) which refers to judgments not given 


on the merits of the case. The argument 
of Mr. Rajah Ayyar is that if it was given- 
on the merits, it would be conclusive and 
would operate as res judicata but that if 
ib was noton the merits the parties would 
be at liberty to proceed as if the case was 
open, the plaintiff adducing  evidence- in 
support of his claim and the defendants 
raising defence that the trial should pro- 
ceed as if it was an ordinary suit, I am 
unable to accede to this contention which 
is opposed to all the authorities. I think 
the matter is concluded by the decision 
of their Lordships of the Privy Oouncil in 
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Keymer v. Viswanatham Reddiar (1). This 
was a case where a suit was filed in Eag- 
land by Keymer against Viswanatham 
- Reddi claiming asum of money due on 
certain bills drawn, Defence was entered. 
The plaintiff obtained leave to administer 
certain’ interrogatories to the" defendant 
which the defendant omitted to answer: 
Thereupon an application was made to the 
(jourt in England to strike out the defence 
and enter jadgmentand a judgment was 
given. Upon that judgment a suit was 
filed in Madras and the defence was that 
as the judgment of the English Courthac 
not been given on the merits of the action 
a suit could not be maintained on the 
foreign judgment under s, 13 sub-cl. (b) 
of the Civil Procedure Code. A decree was 
passed by Bakewell, J., but on appeal Sir 
John Wallis, O. J., and Seshagiri Ayyar, 
J. allowed the appeal and dismissed the 
suit with costs. 
to the Privy Oouncil and their Lordships 
of the Privy Council affirmed the decree 
of this High Oourt. The Lord Chancellor 
in giving judgment, after referring to the 
facts, observed :— l 

“Tt appears to their Lordships that no 
suzh decision as that can be regarded as 
a decision given on the merits of the 
‘ease within the meaning of s. 13, sub-s. (b). 
It is quite plain that that sub-section must 
refer to some general class of cases and 
Sir Roberts Finlay was;asked to explain 
to what class of cases in his view it did 
refer. In answer he pointed out to their 
Lordships that it would refer to a case 
where judgment had been given upon ths 
question of the Statutes of Limitation, 
and he may be well-founded in that view. 
But there must be other matters to which 
the sub-section refers, and in their Lord- 
ships’ view it refers to those cases where, 
for one reason or another, the controversy 
raised in the action has notin fact been 
the subject of direct adjudication by the 
Court.” _ ooa 

In Opponheim v. Mahomed Haneef (2) 
a judgment was passed on an award in 
England under O. LIV, r. 14 of the Rules 


(1) 38 Ind. Cas. 683; 40M. 112; 15 A. D. J. 92; 21 M: 


L j. 78; 32 M L. J. 35; 5 L. W. 342; 19. Bom. L. 
R. 206: 21 C. W. N 358; 25 O. L. J. 233; 10 Bur. L. T. 
175. 44 L A. 6 (P. O^." e 
(3) 74 Ind. Cas. 616; 45 M. 496; 26 O. W. N. 642; 
16L. W. 33, 30 M L. T. 291; 4 U. P. L. R. (P. C) 
36: A I. R. 1922 P. C. 120; (1922) M, W.N. 396; 43 M. 
LJ. 422: 24 Bom. L. R. 1245; 36.0. L. J. 444; 49 I. A, 


174 (P. C.). 


An appeal was preferred: 
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of the Supreme Court, the defendant being . 
ex parte, and an action was brought on the- 
foreign judgment in this Court; Coutts 
Trotter, J., held that -the action on the 
judgment of the Oourt in- England could - 
not, having regard to the decision in Key- 
ner v. Viswanatham Reddiar (1), be-main- 
tained as the judgment was entered in 
default of appearance and the -action had 
not been tried on the merits. He, however, - 
gave a decree forthe amount specified in 


the award. Sofar as the view taken by. . 


the learned Judge as to the non-maintain- 
ability of the suit, no objection was taken 
before the Privy Council The--argument 
of Mr. Raja Ayyar that Keymer's: case (1) 
can be distinguished on the: ground that : 
the defence was struck out for not 
answering the interrogatories and judg- 
ment entered whereas in the present case 
the decree was passed ex parte which 
argument seems to:have been accepted in 
Janoothassan Sait v. Mahomed Ohuthu (3) 
cannot stand in view of the judgment of. 
a Full Bench of this-Court in Mahomed- 
Kasim & Co, v. Seeni Pakir (4) decided on 
the Ist of September, 1926. The authori- 
ties on thesubject have been referred-to 
by the Referring Judges in their order 
of reference and it was held that the only 
test is whether the suit was disposed of on 
the merits. The learned Chief J-ustice in 
cea tne witha similar argument observ- 
ed :— : 
" As I understand Mr. Alladi Krishna- 
swami Ayyar’s argument, he says that it 
is not like the case of the defendant's 
defence. being struck out for not answer- 
ing interrogatories or being out of time 
or anything of the kind; for thatmay be 
held not to be a defence on the merits 
because ex hypothesi . the position is the 
defendant was precluded from going into 
ihe alleged merits which he had set up 
and he saysitis quite different where the 
defendant does-not appear at all because that 
is & clear intimation by bim that head- 
mits the validity ofthe plaintiffs claim 
and that is just as good as if the plaint- 
iff has actually proved it by evidence. I 
think the decision of their Lordships of 
the Privy Councilimpliedly excludes any 
such distinction and J regret tosay that 
I cannot agree with the attempt made by 


(3) 82 Ind. Cas. 425; 47 M. 877;47 M. L. J. 356; 20 
L. W.677; A. I. R. 1925 Mad. 155. 

(4) 100 Ind. Cas, 555; 62M. L. J. 240; 25 L., W. 
807; A. I. R. 1927 Mad, 265; 50 M. 261 (F. B.). 
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two learned Judges of this Oourt to draw 
this distinction in Janoothassan Sart v. 
, Mahomed Ohuthu (3) and I think that that 
case must be regarded as no longer law,” 
As was pointed out in this case the 
` rules of the Supremes Court of Penang 
provide that where the defendant does not 
appear, judgment can be given without 
trial and without taking evidence if itis 
proved that the defendant was properly 
served with the notice of action. The 
: Ceylon Oode which has been referred to 
‘in the course of the argument before us 
contains identical provisions and no dis- 
‘tinction can be made onthe ground that 
the provisions of the law are different. I 
‘think the decision of the Full Bench above 
‘referred to really concludes the matter so 
far as we are concerned. 
I thinks. 13 clearly limits the cases where 
a foreign judgment can be sued upon and 
that if the case falls within any of the 
exceptions, nosuit would lie. There is no 
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if the adjudication which 
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the plaint. Some attempt has-been made 
to found an argument ‘upon the word 
‘conclusive’ in s.13, and to contend that, 
although a judgment otherwise than upon 
the merits may not be conclusive, it yet 
shifts the onus on to the party against 
whom it was recorded. But in the first 
place we are precluded by the Full Bench 
decision from accepting any’ such doc- 
trine, and, apart from that consideration, 
the fore! 
judgment embodies is not oe laee it 
cannot be in any intelligible sense an 
adjudication at all for the purposes of the 
subsequent litigation, It caa thus form 
no cause of action, and the parties are 
relegated for their causeof action, to the 
Eo AT Jas 

agree, therefore, that the a 1 
be dismissed with costs. eee 
V.N.V. 


Appeal dismissed. -~ 
A. N. A. ; 


authority to support the argument of Mr. - 


Raja Ayyar that a foreign judgment ifit 
falis within cl. (b) of the exceptions im- 
poses a prima facie liability and that the 
plaintiff will in the absence of the proof by 
the defendant of the unsustainability of 
the suit be entitled to a decree. His 
argument is that whereas in the case of the 
other clauses the suit would have to be dis- 
missed, in the case of cl. (b) the suit would 
have togo on and be tried on the merits. 
This is not supported by any authority 
and is opposed to the decisions I havere- 
ferred to above. - I am of opinion that the 


judgment of the Colombo District Court 


which was obtained under the rules of 
that Court which. enact that where the 
defendant is ex parte the. plaintiff is en- 
titled toa decree merely on- proving that 
the defendant was properly servedis not 
a judgment obtained on the merits of the 
case and that s. 13, cl. (b) bars a suit on that 
judgment. . 

. The. appeal fails and is dismissed with 
osts. f 

^: Qurgenven, J.—The circumstances of 
this case are not, I think, distinguishable 
from those of the Full Bench case, Maho- 
med Kasim & Co. v. Seeni Pakir(4), to which 
l was a party, because it is clear from an 
examination of the records of the suitin 
the Colombo: Court-that the decree and 
judgment. were not given ‘on the merits 
of the case’ in the sense that no evidence 
was taken in support of the avermenia in 


MADRAS HIGH COURT, 
Letrers Patent Appgau No, 287 or 1927 
AND 
Oivin MiscgLLANEOUs Parition No, 3590 
oF 1927, ` i 
October 26, 1227. 
Present :—Justice Sir Kumaraswami Sastri 
Krt., and Mr. Justice Wallace, 
. SATAKA MUHAMMAD AND ANOTHER— 
PgTITIONÉRS— À PPELLANTS l 
versus l 
M. ea. BATCHA SAHIB AND 
ANOTHER—DEFENDANTS—~ Ras 
Letters Patent (Mad), cl. dj Ou Sa 
Code (Act V of 1908), s. 1ló—Interlocutory orders in 
a pased. en NG a 
petitions are dealt with bg the High UE kan E 
exercise of revisional jurisdietion and are, therefore, 


not appealable under ^l. 15 ofthe Let 
the Madras High Court. . [p. 814, col. 2] Patent ot 


Letters Patent appeal against an order 
of Mr. Justice Curgenven, dated the 
23rd September, 1927, and passed. in O. M 
P. No. 2009 of 1927 praying for stay of 
execution of the decreeof the Court of the 
District Munsif, Tirupathur, in O. S8. No 
322 of 1923 pending désposal of O. R Pp. 
No. 672 of 1927 presented to the High i 
Court to revise an order of the Oourt of 
the District Munsif, Tirupathur, dated tho 


- 


84 — — | 
19th April, 1927,in I. A, No.151 of 1927 
in the said O. S. No. 322 of 1923 and 
petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue an 
order directing stay of execution of a 
decree of the Court of the District Munsif, 


""Tirupathur, in O, 8. No. 322 of 1923, 


pending disposal of L. P. A. No. 287 of 
1927. uU 

Mr, P. G.. Krishna Aiyar, for the Appel- 
lants. | 


JUDGMENT.—This is an appeal 
against an order of Curgenven, J., refus- 
ing to stay execution in a civil revision 
petition filed under s. 115 of the Code of 
Civil Procedure and s, 107 of the Govern- 
ment of India Act. NM 

The first question is whethera Letters 


Patent Appeal would lie against the 
order under cl. 15 of the Letters Patent 


which as it is now amended expressly 


states that there is no appeal against an 
order made in the exercise of the High 
Oourt's revisional jurisdiction. It is con- 
ceded that no appeal would lie against an 
order passed by. the High Court in the 
revision petition itself. It seems to us 


. then that there can be no appeal against 


any interlocutory orders passed in the 
revision petition. Where a civil revision 


‘petition is filed and interlocutory applica- 


tions are made in the civil revision peti- 
tion for reliefs, the High Court can only 
Aot in ite exercise of revisional jurisdic- 
tion in dealing..with those applications. 
It is difficult: to see how an appeal would 
lie having regard to the express provisions 


_of the Letters Patent which preclude 


- the High Court 


appeals against orders passed in the exer- 
cise of revisional jurisdiction. There is 
no authority for the proposition that the 
orders, on applications filed in a civil 
revision petition filed under .the revi- 
sional jurisdiction. of the -High Oourt 
are passed in the exercise of its appellate 
jurisdiction and that it is only the final 
order passed in the revision petition 
that is passed in the exercise of its 
revisional jurisdiction, It is difficult to 


806 how there can be any application apart. 


from the civil revision petition filed in 


without filing a civil revision petition 
in the High Court ask for stay of exe- 
oution of the decree in the lower Court, 
The authorities a3 regards the appealabil. 


as a party could not, 


w 


F3 a 
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ity of orders passed in revisional jurisdíc- 


tion prior to the amendment of the Letters 


Patent offer us no help whatever. The 
very object of the &mendment was to 
put an end to appeals from orders passed 
by the High Court in its revisional juris- 
diction. We.thinkit is clear that all orders 
passed in applieations in civil revision 


. petitions are dealt with by the High Court ` 


in the exercise of revisional jurisdiction :. 
and that orders passed in'the exercise of ~ 
that jurisdiction are not appealable unde 


the Letters Patent. 


The appeal fails and is dismissed with. | 


COBI. : 


The petition for stay (CO. M. P. No. 


3590 of 1937) alsois dismissed with costs, ^ 


one set, 


V.N. Y. Appeal dismissed: : 


MADRAS HIGH COURT. - 

Civin Reviston Partition No. 264 oF 1627, 
October 31; 1927. 
Present :—Mr. Justice Devadoss. 
MUTHIAH SERVAI AND OTBEBS— 
DgrENDANTS Nos, 2 TO 5—PETITIONERS 
"versus 70 
V.K. R. SOMASUNDARAM 
OHETTIAR—PLaINTIFF— 
" RESPONDENT. | . 

Mortgage—Mortgage by son—Suit against father. 
and son—Plea of self-acquisition by father, whether 
can be gone into. 
Where in a suit against the members of a joint 


Li 
" 
- 


the father of the mortgagor pleaded that the property 
mortgaged.was his own self-acquisition and that the 
mortgagor had no right to the property : 

Held, that the father could not be said to be & 
stranger to the transaction and that the question whe- 
ther the property was the father's self-acquisition or 
not ought to be determined in the suit. [p. 815, col. 1.]- 

Kalkantharam Rukmani Ammal v. Ka Ki Ánakma 
Naidu (1), distinguished. E 
. Petition, under 6. 115 of Act V of: 
1908 and s. 107 of the Government of 


India Act, praying the High Oourt to. ré: 


Hindu family on a mortgage executed by one of them, _ 


— 
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vise an order of the Court ofthe Subor- 
dinate Judge Sivaganga, in I. A. No. 341 
of 1926, in O. S. No. 100 of 1925. 

Mr. T. R. Srinivasa Rajagopala Aiyangar, 
for the Petitioners.  ,- 

Mr. V. Ramasami Iyer, for the Respond- 
ent, 


J UDGMENT.—This is an application 
to revise the order of the Subordinate 
.dudge Sivagenga refusing to raise: an 
issue at the instance of the second defend- 
ant. The second defendant is the father 
of the first. defendant. The suitis on a 
mortgage-bond executed by the first de- 
fendant in favour of the plaintiff. The 
second defendant raised several conten- 
tions, one of which was, thatthe property 
mortgaged was his own self-acquisition 
and that the first defendant had no right 
to the property. The Subordinate Judge 
framed several issues, the first was " Is 
the bond sued on, true, and duly attested, 


supported by consideration and binding: 


on defendants Nos, 2 to 5." The issue 
that is sought to be raised now is whether 
the hypotheca is the self-acquired proper- 
ty of second defendant in which the first 
defendant has no interest. The learned 
Subordinate Judge relying upon 4 decision 
of this Court in Kalkantharam Rukmani 
Ammal-v, Ka Ki Anakma Naidu (L) has 
disallowed the second defendant's applica- 
tion. In a mortgage. suit it is not proper 
that the title of a person who claims ad- 
versely tothe mortgagor should be gone 
into, But the present case is distinguish- 
able on the facts: from the case in Kal. 
kantharam - Rukmani . Ammal v, Ka Ki 
Anakma Naidu (1). 'Thisis a case in which 
the members of a joint family are sued 
on & mortgage-bond on the ground that 
' the amount of the mortgage was borrowed 
for family purposes and, therefore, the debt 
is binding on them. The second defend- 
ant is the father of the first defendant 
and they both according to the plaintiff's 
allegation are members of a joint-family, 
That being so, it cannot be said that the 


~-.pecond defendant is a stranger to the trans- 


action. If the debt was for the benefit 
of the joint family, or if the first defendant 
‘acted for the second defendant then it 


would be binding on the whole family and. 


the hypotheca, whether it was self-acquisi- 
tion ofthe second defendant or not, would 


1) 96 Ind. Cas. 26; 23 L, W, 664; A, I, R. 1926 Mad, . 


( 
344; (1926) M. W, N, 038, 
fe » 
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become liable. Therefore -the decision in 
Kalkantharam Rukmani Ammal v. Ka Ki 
Anakma Naidu (1) cannot apply to the 
facts of this case. Considering the cir- 


‘cumstances of the case, I think it is but 
‘fair that this issue ought to be raised and 


determined in course of the suitand should 
not be left to be determined in execution. 
Issue No. 1 relates to the liability of the 
second defendant for the plaint debt. In- 
asmuch as the second defendant has not 
chosen to' ask for the issue at the time 
when issues were settled but has waited 
for nearly ten months, I think he should 


be made to pay the costs of the plaintiff 
up to date. 


l, therefore, set aside the order 
of the Subordinate Judge and direct him 
to raise an issue with regard to the ccn- 
tention -of the second defendant .that the 
property is bis self-acquisition in which 
the first defendant has no interest, on the 
petitioner paying the costs up to date of the 
plaintiff excepting the institution fee, which 
I assets at Hs. 450. .If this is paid into 


Court within six weeks from the date cf 
the receipt of this order, the Subordinate 


Judge will frame the issue asked for ard 
if it is not paid within that time, he need 
not laise the issue and the order pasacd 
by him will stand. No order as to costa 
Of this petition. If the issue asked for ig 
framed, he may frame . any consequential 
issue which may arise, 
V. N. Y. 


: Order set aside, 
A, N. A, 


MADRAS HIGH COURT. 
'" Civic Revision Petition No. 557 or 1996, 
. September 21, 1927. i 
Present:—Mr. Justice Wallace. . 
THE Firm or R B. PODDAR anv-Co., nr 178 


'AUrBORIZ8D AGENT HARKCHAND 
DAMANIA PODDAR-—PETITICNER 


versus A 
D. D. TATACHARIAR ano OTHER£-—- 
RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. IX, wv. 18 
—Ex parte decree —Pleader reporting no instructiona 
—Application to set aside decree, maintainability 


of. | 
' Where a Pleadet reported that he had no instruc: l 


^ 


DF 


Bis 
tions and ‘an.ex, parte decree was passed, and the 
‘Pleader subsequently applied with a fresh vakalat 
‘to set aside the ex parte-decree : 

Held, that the decree, though one on the merits, 
.was nevertheless under the circumstances an ex parte 
décree and was liable to be set aside under O. IX, 
‘ry, 13, Civil Procedure Code. A 2M 
' Prativadi Bhayankaram Pichamma v. Kamisetti 
Sreeramulu (1)and Manickam Pillai v.. Mahudum 
Bathummal (2), followed. l 
'^- Pazhaniandi v. Naku (3), dissented from. 

Petition, under s. 115 of Act V of 1908, 
praying the High Oourt to revise an order, 
'dated the 29th June, 1926, of the Court of 
the District Munsif, Madura, in I. A. No. 351 
of 1926, in O. 8. No. 505 of 1925. 

Mr. K. S; Narayana Aiyangar, for ihe 


Petitioner. ; 


Mr. T. E. Ramabhadrachariar, for the. 


"Respondents. 
^ -ORDER.—There are two points which 
require elucidation before this civil revi- 
sion petition can be settled:— VEM 

1... Whether the applieation to set aside 

the ex parte decree is not out of time hav- 
ing been presented more than 30 days from 
{iha date of ex parte decree. i 
- 9. Whether the Pleader who reported no 
instructions in the suit filed a fresh vakalat 
before he appeared to put in the applica- 
tion to Bet aside the ex parte decree. 
J The lower Court will submit findings on 
these points. Evidence may be taken on the 
frat point, if parties desire, as the point 
geems to have been overlooked until now. 

Time for submission of findings is two 
weeks after re-opening of this Court -after 
vacation, and for objections ten days.; - -- 





In compliance with the above order the 
District Munsif of Madura submitted the 


following ; | 

FINDINGS. The High Oourt has called 
for findings on the following two points:— 
b * 


9. The plaintiff's Pleader was present 
and adduced no evidence. Defendants 
Nos. 2 to 5 (respondents in C. R. P. No, 557 
of 1926) and their Pleader were absent. | 

3. The decree was passed.on 25th Feb- 
ruary, 1926. The petition to set aside the 
ex parte decree has been presented into 
Court on 22nd March, 1926, less than 30 days 
from the daté of the decree. This petition 
was presented originally on 22nd March, 
1926, but it was returned thrice for certain 


defects-to be remediefl. The last .of the re-. 


turns was made on 15th April, 1926, witha 


direction to give:the full description of the 
. parties ing separato sheet. attached thereto 


, R. B. PODDAR & CO, V. D, D. TATAOHARIAR, 
if there. was no space in the petition itself. ' 
‘And in obedience to this direction, a fresh 


rl 
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sheet with the ful! description of the parties 
was attached on 20th April, 1926. But the 


' Vakil attached the additional sheet in the 


form of-a petition “and dating it on 2uth 


“April, 1326, has represented the same along 


with the original petition ; the original 
petition alone having been stamped. 
The original petition has evidently not 


- been printed in the High Court printed 


papers. I find on the..first point. that 
the petition to set aside the ex parte decree 
was presented. within 30 days from the date 


-and that itis in time. : 


4. A fresh vakalat has been filed along 


"with the petition to set aside the ex parte 
“decree by the Pleader who presented. the 


same. The vakalat also is herewith sub- 
mitted. | y- 8 

¢é UDGMEN'T.—The findings are that - 
the application to set aside the ea parte 
decree was in time and that a fresh 


 vakalat was put in with the application to 


get aside the ex parte decree. I accept them, 
The finding on the 2nd pcint shows. that 
the Pleader did not continue to act on his 
original vakalat. after he reported no in- 
structions in the suit.. ; AE 
On the facts, therefore, I must hold fol- 


lowing the Full Bench cases in Prativadi-- 


Bhayankaram Pichamma v. Kamisetti. Sree- 
ramulu (1) and Manickam Pillai v. Mahu- 


dum Bathummal (2), that the-party was 


absent and, therefore, the decree though 
on the merits was nevertheless an ex parte 
‘decree, A ruling of a Single Judge of this 
‘Court in Pazhaniandi -v. Naku (8), subse- ` 
quent to Manickam Pillai .v.. Mahudum : 
Bathummal (2), seems to me, if.I may say 
so with respect, contrary to the Hull Bench 
rulings. BENE 7 

There is, therefore, no error of law in the ` 
proceedings of the lower Court and I dis- 
miss the petition. Costs here to be costs in 
the cause. E dede e 

y. N. V. 


- 


Petition dismissed, 


As N. A, E ` , 
(1) 43 Ind. Cas, 566; (1918) M. W. N. 92; 41M. 286; 
23 M. L. T. 1; 34 M. L. J. 24 (F. B). 
(2) 82 Ind. Cas. 102; 47 M. 819; 20L, W. 427; 47 
p, J, 398; (1024) M; W. N. 689; A. I R. 1925 Mod 
4 , i j j ue 

(3) 99 Ind. Cas. 32; 51M.L.J. 084; A. I. R. 1927 
Mad. 109. ps : EN T 
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PATNA HIGH COURT. | 
ORIMINAI Revisions Nos. 751 AND 780. 
or 1927, 

December 2,1927. |. . 
Present ;—Justice Sir Jwala Prasad, Kr., 
‘and Mr. Justice Roes.. 

CRIMINAL Revision No. 751 or 1927. 
RAMGULAM TELI AND oTHER8— 
AÀOCOUBSED— PETITIONERS 

` . _ versus 
" EMPEROR-—Orrosrrs Party, 
ORIMINAL Revision No. 780 oF 1927, 
PARMESWAR MUNDER AND orHERS— 
l ACOUSED — PETITIDNBKS l 
E “Versus ` 
EMPEROR— OPPOSsITE PARTY, 
Criminal Procedure Code (Act V of 1898, as amend- 
-ed by Act XVIII of 1928), s. 162—Accused’s right 
to copies of statement recorded by Police—Time for 
-making application—' Called' meaning of—Accused, 
"whether bound to watt titl opening of cross-examina- 
^on. ^ i: A 
- Under the provisions of s. 162-of the Criminal 
; Procedure Code, when a witness for the prosecution 
is produced in Court the accused is entitled . to 
.apply for a copy of his statement recorded by 
Police, and if he makes an applisation at that stage, 
"the Court is bound to refer to the writing and to 
direct: that. the accused he furnished with a copy 
~ thereof, subject tothe proviso that if the Court is of 
.Opinion that any part of such statement is not 
.relevant to the subject-matter of the enquiry or 
“trial, or that ita-disclosure to the accused is not 
2éssential in the interests of justice and is. inexpedi- 
-ent in the public ‘interest, then the Court shall 
; record such opinion and exclude such part from the 
“copy furnished to the accused. fp: $17, 001. 2.) l 
' -The' Court has no power to refuse the granting of 
. the copy until the cross-examination has been opened 
-and the accused has by his questions laid a founda- 
. tion for holding that there is contradiction between 
thé statements made in Court’ and those made before 
‘the Police.  [p. 818, col. 2.] ii 
v. Emperor (5), followed. 
. Madari Sikdar v. Emperor (1) and In re Peramasami 
<= Ragudu (2), dissented from. 
^^" PenJwala Prasad, J—The words “the Court shall 
refer to such writing" ins. 162 cf the Oriminal Pro- 
- cedure Code are obviously for the purpose of 


‘enabling the Court to exercise discretion under’ 


-fhe second. proviso, and not for the purpose of 
"restrioting the right ofthe accused to obtain a copy, 
- the discretion wherein was expressly taken away by 
. the Legislature.: [ibid.] 


' Og. Rey. No. 751 or 1927, 
Criminal revision from an order’ of the 


RAMGULAM. TELL v. BMPHROR. - 


Dadan Gazi v. Emperor (4yand Chedi Prasad Singh’ 


817 


The Government Advocate, for the: Crown: 
JUDGMENT. `=- . 
URIMINAL Reviston No. 751 or 1927. . 
Ross, J,—This is an application to quash 
the commitment of the petitioners to the 
Court of Sessions on the ground that the 
Magistrate has not complied with the pro- 
sions of s. 162 of the Oriminal Procedure 
ode, l »t l 
. Itappears that the petitioners applied for 
copies of the statements of the witnesses 
before the Police. The order-sheet is not 
clear as to the precise stageiat which the ape 
plication was made, but it was at all events 
before the cross-examination opened. ‘The 
learned Magistrate following the decisioti 
in Madari Sikdar v. Emperor (1) held that 


~ 
- "5 


"before copy could be given some founda- 
tion must be laid in. cross-examination for 


the suggestion that evidence given in Court 


-is contradicted by the previous statement 


recorded under s. 161, Oriminal Procedure 
Code, and refused the application. 
The meaning.of s. 162 seems plain: The 


. witness has to be called for the prosecution, 


thatis to say, he must be produced in 
„Court; -and if then the accused applies for 
a copy of his statement before the Police 
recorded in writing the Court is- bound to 


"refer to the writing and to direct that the 
-accused be furnished with a copy thereof, 
- subject tothe proviso thatif the Court is of 
-opinion that any part of such statement is 


not relevant to the subject-matter of the 
enquiry or trial, or that its disclosure to the 
accused is not essential in the interests of 
justice and isinexpedient in the public in- 


. terest, then the Oourt shall record such 


opinion and exclude.such part from the 


- copy furnished to the accused. “When this 
‘copy has been given, any part of the state- 


ment, if duly proved, can be used in the 
manners provided, by s. 145 of the Evidence 
Act to contradict the witness by the writ- 
ing, t. e., his attention must be called to 
those parta of it which are to be used for 


.the ‘purpose of contradicting him before 


the writing can be proved. So far-as the 
decisions in Madari Sikdar v. Emperor (1) 
and In re Peramasami Ragudu (2) go 


: Special Magistrate, Bettiah, dated the 26th 
-of October, 1927. |" ^ ^" ^" ^ 
D Os. Rev. No 720 of 1927. 

 . Oriminál revision from an order of the 


beyond this-interpretation of the section I 
respectfully dissent from them. There is 
nothing. in the section which - requires 


A Par 


Sessions Judge, Bhagalpur, dated the 31st 
'- of Detobér, 1927. -> i 
“Messrs, S. P. Varma, S.N. Sakay, K.N, 

Lal and ‘Gopal Prasad, for the Petitioners, 


02 | 


. that the cross examinajion shall have been 


"(1) 102 Ind. Oas. 550; 54 O. 307; A. I, R, 1927 Cal, 


614; 28 Cr. L. J. 582: 8 A. I, Or. R. 115, 


.. (2) 91 Ind. Cas. 532; 27 Oy, Lid, 100; 22 D. W, 164; 
Av LR 1080 Mad. 108, ^ ~ fad ` 


|. Bid 
. opened; nor do f-see how the defence 
can bein a position to contradict the wit- 
ness by his previous statement or to lay any 
foundation for the suggestion that there ig 
à contradietion before it has seen the state- 

ment. Nor indeed is the Magistrate in a 
. position tosay whether there may not be 
a material contradiction between the two 
statements. All that the section requires 
| is that the witness should be produced in 
Court, and the right conferred upon the 
accused by the section arises. The Magis- 
. trate was, therefore, in error in the proce- 

dure that he followed in this matter. 

The further question remains as to what 
the consequence of the Magistrate's having 
failed to grant the copy applied for should 
be. The commitment has already taken 
place, and the learned Government Advo- 
cate states that the learned Sessions Judge 
has ordered that copy ofall the estatements 
of the witnesses should be granted to the 


that no useful purpose would be served by 
quashing the commitment, I would, there- 
fore, discharge the Rule, 
. OximInaL Reviston No. 780 or 1927. 
For the reasons given in deciding Orimi- 
nal Revision No. 751 of . 1927 (Ramgulam 
deli and others v. The Káng-Emperor), I 


hold that the accused are entitled to copy ` 


- of tne statements of the witnesses who have 
been called ab the stage which the trial has 
now reached, subject to the operation of the 
second proviso to s. 162, Criminal Procedure 
Code, and I would order accordingly. 
Jwala Prasad, J.—1I fully agree, 
The question is at what stage an accused 
is entitledto a copy of the statement ofa 


witness recorded by the Police during - 
investigation. In other words, what is the 
true interpretation and scope of the proviso - 


to el. (1) of s. 162 of tha Code of Criminal 


. Procedure. In the old Code the proviso. 


stood as follows: “provided that, when any 
witness is called forthe prosecution whose 
Statement has been taken down in writin 
as aforesaid, the Court shall, on the request of 
theaccused, referto such writing and ma 

then, if the Court thinks it expedient in the 
interest of justice, direct that the accused 
be furnished. with a copy thereof.” The 
words italicised in the aforesaid passage 


have been changed into “the Court shall on: 


the request of the accusedrefer to such writ. 
$ ig and. direct that the accused be furnished 
witha copy thereof, etc.” 
“which yested in the Court formerly of 


l RAMGULAM 'ÜRLI v, EMËNRÖR. 


. Inexpedient in the 


. B. 145 of the Indian Evidence Act. 


The discretion. 


10? 1. O. 1958 


granting such copies has'now been taken 
away, and it has now become imperative 
upon the Oourt to grant copies to the 
accused at his request. The aforesaid 
words “if the Court thinks it expedient in 
the interests of justice” in {the old section 
have been substituted by the second pro- 
viso to the new section under which the 
Court has a discretion to exclude from the 
copy any part of such statement which in 
the opinion of the Court "is not relevant to 
the subject-matter of the inquiry or trial, 
or thatits disclosure to the accused is not 
essential in the interests of justice and is 
publie interests"; other- 
wise the accused’s right to obtain copy is 
absolute for thelimited purpose of using the 
statement contained therein to contradieét . 
the witness in the manner provided by 


The 
Court at the request of the accused is 


the - bound to "refer to such writing and direct 
accused. In these circumstances I think - 


that the accused be furnished with a copy 
thereof." If these words Bre read along 
with the second proviso referred to-above, 
the meaning- becomes clear that at the 
request of the accused the Court shall refer 
to the writing and direct copies to be 
furnished provided that under the second 
proviso to s. 162 the Court may exclude 
any part of the statement if it ig of opinion 
that the statement asked for is not essential 
in the interests of justice, or is not relevant 
to the subject-matter of the enquiry or trial, 
or that it is inexpedient in the publio 
interests, Therefore, the words “the Court 
Bhallrefer to such writing" are obviously 


. forthe purpose of enabling the Court to 


exercise discretion under the second pro- 
vico, and not for the purpose of restricting 
the right of the accused to obtain a copy 
the discretlon wherein was expressly taken 
away by the Legislature, and hence the 
Court cannot refuse the granting of a copy 
till the aecueed bas by his cross-examina- 
tion showed that there is contradiction 


& between the statement in Court and the 


statement referred to before the Police, 
which would assume that the accused hag 
already got an insight into the Police 
record witkout having got a copy. It is 
imposrible for the accused, without havin g 
got acopy of the statement and without 
knowing the contents thereof, to lay the 
foundation in cross-examination for showin g 
that there is contradiction, and it will open 
& wide door.for obtaining surreptitioug 
copies, The words “refer to such writing," 
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do not inany way restrict; the right of the 
accused to obtain the copy, nor is the 
writing to be referred tofor the purpose of 
seeing whether there is any contradiction 
or not between the statement made in 
Oourt and the statement recorded by the 
. Police Officer. Again, the trial Court is not 
the sole tribunal fordetermining whether 
. in substance and in fact there is a contra- 

diction or not. It might be a contentious 
matter, and the accused hasa right to have 
the opinion of a higher tribunal in the 
matter. There is nothing in the section to 
show that the accused should by his ques- 
tions lay the foundation in cross examina- 
tion for the’granting of a copy as was held 
in Madari Sikdar v. Emperor (1), and In re 
Peramasami Ragudu (2) and by one of the 
Judges of a Division Bench of the Patna 
High Court in Saadat Mian v. Emperor 
(3). This is not to be found in the section 
itself, and Ido not think we can add those 
words to it.in order to restrict the right of 
the accused to obtain copy. Thesection has 
expressly provided the time when the 
accused would be entitled to apply for and 
obtain copy and that is "When any witness 
is called for the proaecution in such inquiry 
or trial.” The learned Government Ádvo- 
cate submitted that the word “when” should 
be read as "after" and the word "called" ag 
“examined-in-chief.” Even if this intér- 
pretation is accepted, it would simply mean 
that after the witness has been examined-in- 
chief; but it would not go further than that, 
namely, that the accused should have laid 
the foundation in cross-examination for 
showing that there was contradiction in the 
statement made in Court and that before 
the Police Officer in orderto entitle him to 
apply for and obtain copy. The word 
"when" may mean “after” but that does not 
matter much, Thesole question is what is 
the meaning of “called for the prosecution.” 
The word “called” isnot a word of art. and 
is, therefore, used in its ordinary sense. It 
has various meanings to shout or ory out, to 
commend or request to come or be present 


to Summon, cite; in law the expression “to - 


call for the plaintiff" means to cry aloud 
his name in open Oourt, on his failure to 
answer to which the trialis at an end and 
he becomes non-suited: (vide The Imperial 
Dietionary, Webster's International Law 


Dictionary and Bouvier's Law Dictionary). ' 
(3) 103 Ind. Oas. 597; 6 Pat. 320; A .L,.R,-1927- 


t 1 


; A 243; 28 Or, L. J, 709; 8 A. L Or, R, 383; 8P, 


- HIRDAY NARAIN SINGH V. BALI OHARAN SINGH, 


819 . 
." The words “called for thé prosecution" in 
the present section are the same asin the 
olde, 162. In Dadan Gazi v. Emperor (4) 
a Division Bench of the Calcutta High 
Court construed the aforesaid words to mean 
the time when the witness appears before 
the Court. As to the procedure for granting 
copy, their Lordships say: - “The proper 
procedure is for the accused, at the time 
the witness, whose statement is so recorded, 
appears before the ‘Court, to ask the Court 
to refer to such writing, and if necessary, 
furnish the accused with copies.” That 
appears to be the plain-meaning of the word 
"called", and.we have no right to add to the 
word so as to restrict its meaning by holding 
that the witness for the prosecution fshould 
not only have been produced in Oourt, but 
that his examination-in-chief should have 
been finished and the accused should have 
commenced his cross-examination and by 
his questions laid thefoundation for holding 
that the statements made by the witnesses 
are contradictory to those recorded by the 
Police. 

I, therefore, respectfully dissent from the 
contrary view taken in the cases referred to 
above, and agree with the view expressed 
A Sen, J. in Chedi Prasad Singh v. Emperor 
1 also agree with the order passed by my 
learned brother in all these cases, 


B.K.P, . Order accordingly. 
(4) 33 O. 1023; 100, W. N. 890; 4 Cr. L J. 79: 

' (8j 102 Ind. Oas. 773; 8 P, L. T, 613; 28.0r, L, J. 507; 

A. T. R, 1827 Pat, 325; 8 A. I Or, R. 921. | 


PATNA HIGH COURT, | 
ÁPPBAL F4OM APPELLATE DeEoREh No, 7 96 
oF 1925. . 

December 6, 1927.. 
| Pres:nt:—Sir Dawson Miller, Kr., 


-Ohief Justice, and Justice Sir B.K. Mullick, 


HIRDAY NARAIN SINGH AND OTHERS — 
DBFENDANTS—~APPELLANTS 


l Versus, ` 
“KALI OHARAN SINGH AND OTHERS—. 
PLAINTIFFS—RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 101, 111 
(d)—Lessor and lessee—Acguisition by lessor o f lessee’s 
tnterest— Merger—Intention to keep lessee's interest 
alive, whether material. 

Where the interests of the lessor and the lessee in 
the property leased become vested in the same 
person in the same tight, the lease determings 
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absolutely irrespective of any question of intention, 
express or implied, on the‘part of the acquirer to keep 
the subordinate interest alive. [p. 821, col. 1.] 


‘Appeal from a decision of the District 
Judge, Monghyr, dated the 20th March, 
192»; confirming that of the Munsif, 
15) m. dated the 15th September, 
. Mr. Shiveshwar Dayal, for the Appel- 
lants. | 

Messrs A. B. Mukherji and D. N. Sarkar, 
for the Respondents. 


JUDGMENT. - 

Miller, C. J.— The plaintiffs in this 
. ease. sued for a declaration of their title 
to, and for possession of, two plots of 
land including a dwelling house and an 
orchard measuring. together between 6 and 
7 kathas ofland. Their case was that they 
purchased the property from Babu Sri 
Narain, the defendant No. 1 in. the suit, 
-with whom his sons have .also been im- 
pleaded as defendants, being members of 
a joint family. lt appears that in the year 
1918 Sri Narain was the proprietor of. & 
four-annas share in Mauza Ohak Sikandra 
Sayedpur otherwise known as Mian Ohak, 
Touzi No. 3803 in the Collector's roll. 
Within thatshare was the land in question. 
The plaintiffs, after their purchase in 1915, 
took possession of the four-annas share as 
proprietors but they did not get actual 
possession of these twoplots which are the 
subject of the present suit. Within 12 
years, however, they have sued for posses- 
sion and for a declaration of their title 
relying upon the sale of 1915. 

Although various defences were raised in 
the suit all of which were decided against 
the defendants in both the lower Courts, 
the only question with which we arecon- 
cerned in this second appeal is one of 
merger. It was contended by the defend- 
ants that the property in suit was subject 
to aleasehold interest held by them and 
that the right to direct possession had not 
passed to the plaintiffs in 1915 by the 
transfer of the proprietary interest. Their 
case was that the leasehold interest never 
became mérged inthe proprietary interest 
and remained. with the vendor. The 
- plaintiffs, on the other hand, contended 
that although there had been originally a 
lease-hold interest of (his particular proper- 
ty, it had in fact became merged in the 
proprietary interest in the time of S.i 
Narain's father, Gopi Lal. This question 
ja-on2, which had to be considered both 
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in the trial Court and in the lower Appel" 
late Court and in both those Courts it waS 
foundthat the leasehold interest of this 
house and orchard had become merged inthe 
proprietary interest of Gopi Lal before the 
defendant Sri Narain aequired by partition 
his four-annas sharein the estate. It- appears 
that Gopi Lal during his lifetime, being 
thesixteen annas proprietor of the mauza 
in question, purchased from the then tenant 
his leasehold interest in the two plots.in 
suit and subsequently tupon Gopi's death 
these two. plots fell to the share of Bri 
Narain upon partition between him and 
his brothers.. 

The pointraised in the lower Courts was 
that Gopi Lal at thetime- of his purchase 
of the house and orchard from the tenant 
was not in fact the sixteen annas proprie- 
tor but.had a share only, amounting to 
fourteen annas, and, therefore, if he 
acquired an interest as a co-sharer pro- 
prietor,then under s. 22, sub-s. (2) of the 
Bengal Tenancy Act the interest.did not 
become entirely merged in thé larger 
proprietary jinterest but continued alive, 
the proprietor having the use and occupa- 
tion and paying rent to his co-sharers 
according to their proportion, and that after 
his death when his son acquired the four- 
annas share in his interest including these 
two plots the same state of affairs continued 
and, therefore, the transfer of the pro- 
prietary interest did not transfer the lease- 
hold interest. That was the only point 
which was raisedin the lower Courts with 
regard to this part of the case. Both the 
lower Courts found thatin fact Gopi Lal 
was the sixteen annas proprietor when he 
purchased the interest in the orchard and 
the house, and, therefore, the case fell 
within sub.s. (i) amd not sub-s. (2) of s. 22 
of the Bengal,Tenaney Act and hence the 
leasehold interest became merged in the 
proprietary interest. 

On second appeal to this Oourt& new 
point has been raised which was not taken 
in either of thelower. Courts. It is con- 
tended to-day for the first time that. this 
orchard and house were not in fact agri- 
cultural land and were not governed by 
the Bengal Tenancy Act but by the 
Transfer of Property Act and, therefore, 
in consicéring the question of merger it is 
contended that we must apply the general 
dostrine of mergeras it prevails according 
to the English Law as administered in thia 
Cointry and we must £63 whether atthe 
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time óf the transaction whereby Gopi Lal 
acquired this:interest, -there was any inten- 
tion on the part of thé purchaser to keep 
alive the subordinate interest, In support 
of that proposition wehave been referred to 
the decision of the ‘Privy Council in .the 
case of^ Dulhin Lachhanbati Kumri v. 
Bodnath Tiwari- (1). That case was one 
which dealt with the general law of merger 
in the .mofussil before the Transfer of 
Property Actcame into force in 1832 and 
has nothing whatever todo with the law as 
it.now. exists. under that Act. The law 
that we have to apply if the case is not 
governed.by the Bengal Tenancy Act is the 
law laid down in s. Ill of the Transfer of 
Property Act, .It is interesting to notice 
that under that Act there are twosections 
whichdeal with matters of this sort. The 
first is s. 101 which provides for the case 
wheretheowner of a charge or other in- 
cumbrance on immoveable property is or 
becomes absolutely entitled to' that pro- 
perty and the section provides that the 
charge or incumbrance shall be extinguish- 
ed unless he declares, by express words or 
necessary implication, that it shall continue 
to subsist, or such continuance would be 
for his benefit, When we come, however, 
tothe aequisition of & leasehold interest 
by the lessor s, 111 applies and it will be 
noticed that in that section there is no 
reference whatever to any .declaration 
either express or by implication, or -to 
thecase where the continuance of the inter- 
est would be for the benefit of the person 
acquiring. By s. 11k cl. (d) it is provided 
that &lease of immoveable property deter- 
mines in case thé interests of the lessee 
and the lessor in the whole of the pro- 
perty become vested at the same time 
in one person in the same right. Now 
that to my mind is à very clear exposition 
of the law on the subject and applies 
absolutely to the present case where the 
proprietor purchases the inferior right of 
his lessee. In sucha case the transaction 
comes directly within the four corners of 
s. lil, cl. (d) Therefore it does not 
make any difference whether the pro- 
perty is governed by s. 22, sub-s. (1) of 
the Bengal Tenancy Act or bys. 111 (d). of 
the Transfer of Property. Act. In either 
case it is clearly provided that the inferior 


(1) 66 Ind. Cas. 551; 26 O. W.N. 565; (1922) M. W. 
"N. 58; 15 L. W. 343; 90 M. L. T. 216; 3 P. L. T. 383; 4 
U.P.L R. (P. Q.) 42; A.I. R. 1922. Pi C. 94; 48 I, A. 
“485 (P..O.). " T 
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interest shall merge in that of the superio? 
interest. 3 

In my opinion, therefore, this appeal 
must be dismissed with costs. LE 
Mullick, J.—1 agree: 

ANAL | . Appeal dismissed, . 


.. PATNA HIGH COURT. 

APPEAL FROM APPELLATE, DEOREE No.,012 

oF 1924. 
l| December 19, 1927. 
Present :—Mr. Justice Das and : 

. Mr. Justice Kulwant Sahay, 
KULDIP NARAIN TEWARI AND OTHHR8— ` 
DEFENDANTS 2ND, PARTY— APPELLANTS . 

à : VETSUI . 
.RAM LAL MANDAL AND OTHERS— 
' PLAINTIFFS— RESPONDENTS, ; 

Bengal Tenancy Act (VIII of 1885), ss. 148-4, , 163, 
167—Rent decree—Attachment ani sale proclamation 
not issued simultaneously—Sale, effect. of—Notice 
annulling incumbrances, validity of —Burden of prov 
ing that notice was not in . accordance with law— 
Second appeal—Question of fact, determination of. 

Where a rent-decree is obtained in a suit framed. 
as arent suit under the -provisions of s. 148-A of the 
Bengal Tenancy Act and. the decree-holder takes 
every step necessary to be taken under the Act to 
execute the decree as a rent-decree, the mere fact 
that the orders for attachment and sale were not 
issued simultaneously as required by s. 163-of the 
Bengal Tenancy Act is nota ground. for holding that 
the sale held under the decreeis not a rent sale.. [p. 
823, col. L] m 

Dhunmun Singh v. Lachmi Lal (1), followed. 

- Under s. 167 ofthe Bengal Tenancy Act once the 
Collector has issued. notice of annulment, the in- 
cumbrance must be deemed to have been annulled. 
Though this does not mean that the validity of the 
notice and the consequent annulment of the in- 
cumbrance cannot afterwards be called in question, 
the section casts the burden of proof upon the person 
questioning the validity of the notice to establish 
that the notice under s 167 was not served in 
accordance with law. [p. 824, col. 1.] 

Nand Kishore Chaudhuri v. Rameshwar Singh (3), 
followed. - 

A High Court has power. to determine a question 
of fact in second appeal in order to save a remand, 
[ibid.] . i 

Appeal froma decision of the District 
Judge, Bhagalpur, dated the 6th March, 
1921, affirming that of the Subordinate 
Judge, Bhagalpur, ‘dated the- l0th Sep- 


tember, 1919. " 
Sir Sultan Ahmed, KT., and Messrs, 


Jaggarnath Prasad and S. Deyal, for the 


. Appellants. 


Messrs. S. M. Mul&ick and. S.N. Dutt, for 


the Respondents. 
JUDGMENT. 


. pas,.J.—This appeal arises. out of 4 
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Buit instituted by the respondents for re- 
covery of possession of certain lands 
Bpecified in the plaint. The suit was re- 
sisted by the defendants second party who 
are the appellants in this Court on the 
ground that they as landlords have purchas- 
ed the disputed lands in execution of a rent 
decree obtained by them as against the 
tenanta, the defendants first party, and that 
the plaintiffs as usufructuary mortgagees 
haveno title to put forward as against them. 

It appears that two rent suits properly 
framed as such under the provisions of 
8. 148-A were instituted by the landlords 
. in respect of two holdings as against the 
defendants first party some time prior to 
the llth December, 1915. While these rent 
suits were actually pending, the defendants 
first party, on the llth December, 1915, 
gave a usufruetuary mortgage of the hold- 
ings in question which were the subject- 
matter of the rent suits to the plaintiffs, 
On the 6th January, 1916, the landlords 
recovered rent decrees as against the de- 
fendants first party. 'They proceeded to 
execute their decrees and on the 26th 
March, 1917, andon the 27th March, 1917, 
they purchased these holdings in question. 
‘They actually recovered possession of the 
holdings on the 15th December, 1917. As 
I have said the plaintiffs were in posses- 
Bion of the holdings under the usufructuary 
mortgage of the llth December, 1915. 
They were, however, dispossessed by the 
landlords and they then instituted the 
suit out of which the present appeal 
arises for recovery of possession of those 
lands. One other fact has to be noticed. 
On the 14th. June, 1918, the landlords 
applied to the Collector under the provi- 
sions of s. 167 of the Bengal Tenancy 
‘Act for service of notice upon the plaint- 
ifs to annul their ineumbranees and 
the defendants contend that having regard 
to all these circumstances the plaintiffs 
have no title to put forward as against them 
in this action, They also claim that there 
was an abandonment of the holdings in 
question by the tenants as a result ofthe 
execution of the usufructuary mortgage in 
favour of the plaintiffs. Wiki 

The trial Court held that there was no 
abandonment as: contended by the defend- 
ants second party amd that the decree 
obtained by them as against the defendants 
first party was not executed as a rent 
decree and that the sale held in pursuance 
of the decree was nota rent sale, In that 
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view the trial Court gave thé plaintiffs a : 
decree substantial asclaimed by them. 
The lower Appellate Court found that tbe 
sale was arent sale, but that Court did 
not gointo the other question, namely, 
whether the | incumbrance had been 
annulled by the defendants second party 
in accordance with law. That Court also 
found that there was abandonment ag 
insisted on by the defendants second party. 
The plaintiffs appealed to this Court, 
This Court decided the issue as to abandon» 
ment in favour ofthe plaintiffs and then 
proceeded to say as follows: 

"The learned. District- Judge having 
decided the casein favour of the defend- 
ants upon the point which I have just 
mentioned", namely, the point as to 
abandonment, “ did not proceed to consider 
the question of fact raised by issue No. 19, 
namely, whether the incumbrance had 
been duly annulled. It wasthe defend- 
ants’ case that the provisions of s. 167 of 
the Act had been complied with. Whether 
they had or bad not depended upon ques- 
tions offact. These facts were not con- 
sidered by the learned District Judge. 
It will be necessary, therefore, before 
this case can be finally disposed of that 
a finding should bearrived at upon tbat 
question. The result will be that the 
decree of the learned District Judge dis- 
missing the suit will be set aside and the 
case will be remanded to him to try 
that part of issue No. 12, upon the facts, 
which relates to the question of whether 
the incumbrance had been duly annulled 
or not. There may have been cther issues 
which were material to the decision of 
the case which were not considered by. 
the learned District Judge but they have 
not been brought to our attention, If 
there are any such issues then the parties 
will be entitled to raise them before the 
learned District Judge on remand”, 

It will be seen then that the question 


‘as to whether the sale was a- rent gale 


was not raised before this. Court by the 
plaintifis. They accepted the decision of 
the lower Appellate Court on this question 
and in remanding the case this Court 
asked the Court below specifically to try 
that part of issue No. 12, upon the facts, 
which relates to the question of whether 
the incumbrance had been duly annulled 
or not. In my opinion, therefore, the 
question as to whether the sale wss a 
rent sale or not was finally determined by 
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fhe lower Appellate Court in the decision 
from which there was an appeal to this 


Qourt which appeal was finally disposed: 


of on the 15th August, 1923. ' 

When thecase went back to the learned 
District Judge on appeal that learned 
Judge went into the question as to whether 
the sale wasa rent sale or not, 
considered that question he came to the 
conclusion that it was not a rent sale. He 
proceeded to consider the other question 
which he was specifically asked to try and 
he found in favour of the plaintiffs. Having 
regard to those findings that learned Judge 
dismissed the appeal which had the effect 
of confirming the decision of the trial 


Court which was in-favour of the plaint-: 


iffs, From the decision of the learned 
District Judge, dated the 6th March, 1924, 
the present appeal has been presented to 
this Court. i 


The first question is whether we ought 
to go into the question whether the sale 
was arent sale or. not. I have no doubt 
that the learned District Judge, having 
regard tothe scope of the remand order; 
had no power to consider the question. 
But I do not desire to rest my decision on 
& point so techniealas this; for l am 
satisfied that the decision of the learned 
District Judge on-this point is erroneous. 
As I have stated, the suits were framed 
as rent suits under the provisions ofs. 148-A 
of the Bengal Tenancy Act. It is not dis- 
puted before us that the decrees obtained 
by the landlords were rent decrees. Now, 
what reason is there for holding that the 
sales were not rent sales within the mean- 
ing of thatterm as used in the Bengal 
Tenancy Act? The learned District Judge 
gives two reasons :—first he says that the 
orders for attachment and sale of the hold- 
ing were not issued simultaneously as 
required by s. 163 of the Bengal Tenancy 
Act. There is nothing to show that the 
decree-holder did not apply for simulta- 
neous issue of the order for attachment 
and sale of the. holdings in question and 
I am satisfied that this is nota ground 
for holding that the sale was nota rent 
sale. I may refer to a decision of this 
- Gourt in Dhunmun Singh v. Lachmi Lal (1). 
Tt was held in that case that -provided 
the holder’ of a rent decree takes every 
step necessary to be taken under the 
Bengal Tenancy. Act to execute the decree 


(1)-57 Ind. Cas, 492, . 
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a3 arent decree, the mere fact that the 
Court failed to issue simultaneously the 
order for attachment and the proclamation - 
cannot make the’ decree anytheless a 
decree for rent. Thesecond ground taken 
by the learned District Judge is equally 
untenable. He says thatin the sale pro- 


clamation although the khata number of 


the holdings has been correctly given, 
various plot numbers are omitted from 
the holding and that the area is almost 
one acre less than the area of the holding. 
But the khata number of the holding 
having been given it would follow, in my 
Opinion, that the decree-holder wanted to 
Bell. all the holdings comprised within’ 
that khata number; and it is worthy of 
note that the plaintiffs in this case did 
not dispute that the entire holdings were 
sold in this case. In any case, therefore, 
the decision of the learned District Judge 
on this point cannot be supported. I hold 
that the sales were rent sales and that the 
holdings in quastion passed to the land- 
lord-purchasers and not merely the right 
title and interest of the judgment-debtors. 

‘I now come to the second point. Sir 
‘Sultan Ahmed appearing on behalf of the 
defendants second. party, the appellants: 
in this Court, contends that the question 
whether the incumbrances were annulled 
by the landlords under s. 167 of the Bengal 
Tenancy Act is irrelevant, forin any case 
the holdings being non-transferable hold- 
ings, ths ‘plaintiffs cannot succeed in a- 
suit for possession as against the landlords 
who have purchased the holdings in ques- 
tion in execution of their rent decrees. 
He refers us to a recent decision of this 
Oourt in Badlu -Pathak v. Sibram Singh (2) 
decided by this Court on the 14th Novem- 
ber last. Ib is however, not necessary-for 
us to decide this point, as we are satisfied 
that the plaintiffs' suit must fail, since they. 
have not established in this case that the 
incumbrances were notannulled in accord- 
ance with law. Now, in dealing with this 
point the learned District Judge has pro- 
ceeded as ifihe onus were on the landlords 
to establish that the incumbrances: were 
annulled by them in accordance with law. 
It is conceded that the application for 
annulmert of the incumbrances in question 
was notmade within one year of the date 
of sale; but it appé&rs on reference to the 
petition filed bafore the Collector under 


(2) 107 Ind. Cas. 310, 
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B; 167, Bengal Tenancy Act, that it was the- 
case of the landlords that theyhad no in- 
formation about the incumbrances in ques- 
tion until a period within one yearof the 
date of the application. But the notice was 
in factserved upon the plaintiffs-and to 
quote’ the language of s. 107 of the 
Act “the incumbrance shall be deemed 
to be annulled from the date on which 
it was so served," The 
arises whether.-in this suit it. is for 
the landlords to. establish. that they 
‘had no information about the incumb- 
rance until a period within one year of 
the date of the application or whether it 
is for the plaintiffs to establish that the 
Jandlords had the information of the in- 
cumbrance beyond one year of the date of 
their- application. On this question the 
decisions of this Court are perfectly clear. 
It was held by this Court in Nand Kishore 
Chaudhuri v. Rameshwar Singh (3) that 
the onus is upon the person  question- 
ing the validity of the notice to  es- 
tablish that the notice under s. -167 was 
mot served in accordance with law. It 
is sufficient for my purpose to quote 
is headnote of the case, It runs as fol- 
QW8;— . TE 

“Under -s. 167. of the Bengal Tenancy 
Act once the Collector has issued notice 
of annulment, the incumbrance must be 
deemed to have: been annulled. This 
does not, however, mean that the' validity 
of the notice and the consequent annul- 
ment of the incumbrance: cannot after- 
wards be called in question. The effect 
.of the section is to cast the burden. of 
proof upon the person questioning the 
validity of the notice," 


Il entirely agree with this decision and 
I hold that it was for the plaintifig to 
‘establish that the notice was ‘not served 
"upon them within the period of limita- 
tion. The learned Judge did not decide 
‘this case on this footing and the ques- 
tion arises whether we should remand 
the case again to the District J udge 
to decide this point upon the evidence 
on the record, or whether we, should 
decide it in this Court. We have power 
under the present Code to determine a 
question of fact of this nature in order 
to save a remand fand we-have gone 
‘into the evidence in order ‘to “find out 


(8) 78 Ind. Cas! 476; 2 Pat, 


Pat. 515 L, R, 19; A, I. R, 1024 
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whether the plaintiffs have established: 
their ease upon this point. ron 

[His Lordship referred to the evidence. 
and concluded as follows:—] * gua 

It follows from this that there is no 
evidence on the side of the plaintiffs to 

establish that the notice. under. s.- 167 
was served upon them.beyond the period. 
of limitation. The learned District Judge, 
however, says, that there is no evidence 
on the side of the defendants. - Sir: 
Sultan. Ahmed has referred us _ to--the 
evidence of Kartick Ohaudhury,defendants' 
witness No. 5,-who says definitely in hig 
evidence that his malik came to know of 
the incumbrance when the notice -was 
received in the cases for setting aside 
the sale, I do not, however, consider: 
that this evidence is sufficient, - for the 
evidence would be at best hearsay. and 
the malik should have been called .to 
give evidence on this point, Tne result 
is that there is no evidence on: either 
side on this point and this being so, 
it ig impossible to say that the plaint- 
iffs have discharged the onus which is upon 
them so far this point is concerned. ^ ~~: 

I would allow this appeal, set-aside the 
judgments and decrees passed by the Courts 
below and dismiss the plaintiffs" suit “with 
costs in all the Courts. | ^-^ =t 

Kulwant Sahay, J.—I agree, ` 

B.K.P, ^ — 7^ * Appeal allowed. 


[Eee 7 


.. {PATNA HIGH COURT... : 

APPEAL FROM ORIGINAL Dscxeg No, 1602 . 
oF 1925. . .. ..: 

December 15; 1927. de 

| Present :—Mr. Justice Das and .:.. 

Mr, Justice Kulwant Sahay. ki: 

Pandit MAHABIR PRASAD DUBEY.: 

—ÅPPLIGANT—ÅPPELLANT f 


gd VETSUS . m vs 
SHEODAYAL PATHAK. AND OTHERS . 


—OPPosrTE PARTY— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XVII, rr. 
2, 3, applicability of —Failure to appear on adjourned 
date—Hearing not commenced—Procedure— Rule 8 not 
applicable. i : | l 
It is settled law that O. XVII, r. 3 ofthe Civil 
Procedure Code applies only where the hearing ofa 
suit has commenced and ,an application for an ad- 
journment id then made by-one of the ` parties, 
When before the hearing of & suit is commenced 
the plaintiff fails to appear on an’ adjourned - date, 
the Court has to proceed under r, 2 and not r. & 


t 
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Judge, Gaya, dated the 6th-August, 1925. 


Messrs. S.. N. Roy and. Satyadev SO 
for the Appellant. 


Messrs.-S.- M. Mullick and Jalgobind. 


Prasad Sinha, for the Respondents. 
JUDGMENT. 

“Das, J ,—This &ppealis directed against 
the order of the learned District Judge 
of Gaya, datedthe 6th August, 1925, by 
which: he dismissed an application. for 
grant. of Probate under the. provision of 
O. XVII, r. 3 with costs. Now, the order 
itself shows that the hearing of “the suit 
had not. commenced. It appears that the 
petitioner took. time to ‘produce his evi- 
dence from „time to time... Ultimately the 
Court refused’ to grant. him further time 
and dismissed the application; but it. is 
to be observed that the hearing of-.the 
suit had not commenced before the learned 
District Judge. That being. so, O.. XVII, 
r. 3.does not apply, - 
ed that O. XVII, r. 3 only applies where 
the hearing of-a 'guit- has commenced and 
Bn- application for an. adjournment i is then 
made :by: one of the parties. -It is also 
established. that when, before the hearing 
of a suit,is commenced, the plaintiff fails 
to appear on an adjourned date, the Court 
has to proceed under r: 2and not. 3.; that 
is fo say, it has power to dismiss the suit 
under O. IX, r. 880 as to give the plaint- 
iff an opportunity of having-the dismissal 
‘get aside under O. IX, r. 9. As the matter 
stands, the plaintiff. had no opportunity to 
have the order of dismissal set aside. This 
being so, the order of the learned District 
Judge must. be set aside. .. 

The result of this is that the "Probate 
‘case must be taken to be pending, and 
“the learned District Judge will fix a date 


and then proce:d withthe -hearing of the 


suit. If the plaintiff refuses or fails to 
appear on that date, then it will be open 
-to him to dismiss the suit -under O. IX, 
T. 8 of the Code. The appellant i is entitled 
to the costs of this appeal: hearing-fee three 
M mohurs. - 

. Kulwant Sahay, J c agree. 

BER. | Appeal dismissed. 


| BASIBUNHAN MAŻUMDAR j. MANIK LAL L OKANDHA. “b 
“Appeal. from.a. an of. the District E 


It is. well- establish- 


. Prosad Singh (1). 


PATNA HIGH CÓU: RT. 
First Civit APPzman No. 40:or 1927, 
.. . January 12, 1928. 

Present -—Mr. Justice Ross and 
‘Mr. Justice Wort, 
SASIBUSHAN MAZUMDAR-— APPELANT 
versus - 

“MANIK LAL CHANDRA AND OTRERS— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 151— Court- 
fee—Levy of excess Court-fee—Appellate ‘Court's 
power to order refund — Inherent powers. ~ 

An Appellate Court has inherent power to order 
refund of Court-fee illegally levied by the lower 
‘Court. 

Chaudra Hari Singh v. Tipan Prosad Singh (1), 
In re Grant (2) and Hart Har Guru v. Ananda 
Mahanty (3), followed. 


Messrs. R. C. Bhaduri and-8. C. Roy, 
for the Petitioner. - 

Mr. U. N. Bannerji, for the Respondents. 
= ORDER.—The. petitioner stamped his . 
plaint’ with a Court-fee of Rs. 15 as in.a 
declaratory suit, but he was-.ordered by 
the Subordinate Judge to pay an ad valorem 
Court-fee and thereupon he paid a Court. 
fee Rs.-.877-8-0.. On appeal to this Court 
the Court-fee on the memorandum of ap- 
peal was Rs. 15.and that was accepted “ag 
correct. We have referred to the pleadings 


“in. the, suit and it seems clear that the 
suit was a declaratory suit and. that the 


proper Court-fee was Rs. 15 only.. The 
learned Advocate. for the petitioner applies 
fora refund of the excess Court-fee paid . 
under the orders of the Subordinate Jud ge, 


‘He refers tos. 13 of the Court Fees Act 
‘and contends that that section substantial- 
ly. applies,. 


because, if he had not paid the 
ad valorem Court-fee as ordered by the 


‘Court, his plaint would have been rejected. 
Whether the section applies or not; 
ease is-one in which the Court has jürisdic- 
..tion to act under s. 


the 


161, as was held in 
this Court in Chaudra Hari Singh v. Tipan 
See also In re Grant (2) 
and ee Har Guru v. Ananda Mahanty 


 (3).- On the authority ofthese decisions we 
. direct that the Taxing Officer do issue the 
. necessary certificate to enable tbe petitioner 


to apply to the Deputy Commissioner of 


Ranchi to obtain a- refund of ihe excess 


Court-fee of Rs. 877-8-0, 


AN, A, C | Certificate. issued; 
(1) 46 Ind. Cas. 271; SP, L. J. 492; (1918) Pet, 
ae iae 
(2) 14 W 


47. 
(3) 20 Ind. - Cus. 498; 40 C, 365, 


838 
PATNA HIGH COURT. 
CRIMINAL REVISION No. 776 oF 1927. 
December 12, 1927. 
Present:—Sir Dawson Miller, KT., 
Chief Justice, and Justice 
Sir B. K. Mullick, Kr. 
JAMUNA PRASAD-—ACOUSED— PETITIONER 
versus 
EMPEROR—OppositE- Party. 

Criminal Procedure Code (Act V of 1898), s. 234— 
Offences of same kind, within one year—Jovnt trial, 


whether regular. l | 
. An accused can be tried for three offences in ona 


‘al if the offences are of the same kind within the 
pene of s. 234 of the Oriminal Procedure Code 
and if they were committed within the space of ons 


T hae Ali Biswas v. Emperor (1), dissented 


Hn Ali v. Emperor (2), referred to. 

Criminal revision against an order of 
the Sessions Judge, Gaya, dated the 5th 
November, 1927, confirming that of ths 
Magistrate, First Class, Gaya, dated tha 
12th September, 1927. 


Messrs. Kailaspati and Sarju Prasad, for 
the Petitioner. tan 

Mr. Manohar Lal, for the Assistant Gov- 
ernment Advocate, for the Opposite Party. 


Lege 
Mullick, J.— The petitioner ‘Jamuna 
Prasad was à peon at the Post Office at 
Gaya and was charged before the Deputy 
Magistrate of Gaya with having between 
the 8th December, 1926, and the 28tn 
December, 1926, embezzled in the course of 
his employment three sums of Rs. 12, Rs. 22 
and Rs. 25 respectively which should have 
“been paid out on account of three money 
orders issued from Oalcutta fo certain 
payees at Gaya. He was also charged in 
respect of the same sums with having 


falsified his registers and he was convicted - 


under s. 409 of the Indian Penal Code for 
criminal breach of trust, as a public serv- 
ant and sentenced to a consolidated term 
of rigorous imprisonment for nine months. 
In respect of the charges under s. 477-A 
of falsification of accounts he was also 
found guilty but no separate sentence was 

assed for these offences. | 

"There was then an appeal to the Sessions 
Judge who affirmed the conviction and 
sentence and the present application iş 
made to us in revisien. Er 

It is urged at the outset though: some- 
what faintly that there has been an error 
of law in regard to the charges. It is gaid 
that the trial Oourt was wrong in entering 
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under one heading all the three items in 


“respect of which the accused has been . 


charged, and that there should’ have'been, 
a separate heading in respect of each item, 
The complaint, therefore, amounts to this 
that instead of stating the substance of the 
charges against the accused in three sepa- 
rate sentenees the Court aet out the details 
in one comprehensive sentence. In my 
opinion there is no substance in this com- 
plaintand the accused had full notice of. 
each particular item and of the offence 
m whieh he was charged in respect 
of it. 

It is then suggested that s. 233 of the 
Code of Criminal Procedure. forbids the 
trial of the three offences in one trial 
and reliance is placed on Asgar Ali Biswas 
v. Emperor (1). It is quite clear, however, 
that the trial was perfectly legal. The 
three offences were offences of the same 
kind within the meaning of s. 234 of the 
Code and as the offences were committed 
within the space ofone year the Magis- 


_trate was competent to hold only one trial, 


With regard to the authority quoted, it 
is clear that s. 234 0f the Code was not. 
brought to the notice of the learned Judges 
in that case which has been dissented from 
(o this Court in Farzand Ali v. Emperor 

), 

The same point is taken with respect 
to the charges under s.477-A of the Indian 
Penal Uode, . 

Ia my opinion thers is no substance ia 
either complaint. - ; 

The learned Sessions Judge appears to 
have thought that the framing of one 
charge containing the details ofall three 
offences was irregular and he observes that 
the Magistrate would have been better 
advised to have put each charge under a 
geparate heading. In my opinion there was 
no irregularity or illegality which required 
the aid of s.53/ of the Oode of Oriminal 
Procedure. l 

[His Lordship then considered the 
merits of the case and concluded as fol- 
lows :—] . 

A consolidated sentence of nine months 
has been passed in respect of the threé 
offences under s. 4.9 of the Indian Penal 
Code and there was noirregularity in this. 
The result is that the conviction and sen- 


(1) 20 Ind. Cas. 609; 40 C. 816; 17 C. W. N. 827; 14 


Or. L. J. 449. 
(2) 96 Ind. Cas. 221; (1926) Pat.207; A.I, R. 1926 


Pat. 317; 27 Cr. L. J. 909, 
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tence must be affirmed and the application 
must be dismissed, | E 
Miller, C. J.—I agree. TEE nde 
R. K. P. Appeal dismissed, 
à. N, A, 


PATNA HIGH COURT. 
Os1MINAL MiscELLANEOUS Oase No. 132 
or 1927. 
December 21, 1997. 
Present :—Justice Sir Jwala Prasad, Kr. 
GULAI JHA AND OTBERS—ÀCCUSED— 
PETITIONERS 


versus 
EMPEROR-OrvrostTE Party. 


Practice—Court hours —Sitting after Court hours 
without consent of parties, legality of—Party's right 
to adjournment—Evidence—QCourt witness—A pprehen- 
sion that witness will be hostile—Party, whether 
entitled to compel Court to cite him. 

The hours prescribed by the rules of the High 


‘Courts for sitting: are intended not only to suit the: 


convenience of the Courts but also of the parties, 

^ and a Court has no right to take up any case after 
the prescribed Court hours without the consent of the 
parties. [p. 828, col. 1.] 

“The Courts in the Mofussil, no doubt, take it as 
their right and privilege to sit at any time they 
like regardless of the convenience of the parties 
concerned. "The. parties being suitors before them 
do not boldly object to the prolonging of Court houra 
or taking up of cases late in the day for fear of 
. Incurring the displeasure of the Presiding Officers of 
the Courts. The Courts should not take advantage 
of this weakness of the parties". [ibid.] 

A Oourt cannot be forced to call a witness asa 
Court witness merely because the party who wishes 
to examine him apprehends that the witness will be 
hostile. [ibid.) 

Criminal revision from an order of the 
District Magistrate, Darbhanga, dated the 
24th November, 1927. 


Messrs. S. Hasan Imam, S. Saran, R. K. 


Jha, R. Chaudhri and Murari Prasad, for- 


the Petitioners. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT.—This.is an application 
(1) for transfer of thecase from the file 
of the Magistrate, (2) for. giving an 
opportunity to the petitioner to cross- 
examine the Court witness named Ramnihora 
Singh and (8) for giving the petitioner 
permission to rebut the new evidence called 
by the Court. 

. No sufficient ground for transfer for the 
case has. been made out, and hence this part 
of the prayer must Le rejected. 

Jt seems, however, that sufficient oppor- 
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tunity was not given to the petitioner to 


cross-examine the said witness, After the 
evidence on both sides and the arguments 
closed, the case was adjourned to 12th 
October, 1927, for judgment. - It was again 
adjourned to 17th October, and then ta 19th 
October. On the 19th October, the Magis- 
trate passed an order for summoning three 
persons as Court witnesses for the next 
date, the 20th October, Ramnihora Singh 
being one of them. On the 20th October, 
theexamination of this witness began at 
4 P.4. and continued up to 6-20 p.m. when 
the petitioner was asked to cross-examine 
the witness. He wanted time as his Pleader 
was not then present. This waa refused 
and the petitioner was called upon to 
cross-examine the witness himself, He tried 
to do so, but after putting some questions to 
the witness he could not continue his cross. 
examination being a layman and began 
to quarrel withthe witness and put ques- 
tions to him which naturally incensed the 
Magistrate who threatened to punish him 
for contempt of Court. The result wag 
that the witness was not properly and fully 
Gross-examined by the petitioner. 

Now, the Magistrate after several ad- 
journments suddenly made up his mind on 
the 19th of October that the evidence of 
three witnesses was necessary, inasmuch ag 
he says that he found certain omissiong 
on material points in the evidence already 
&dduced in the caseand parties who were 
waiting for judgment from the 12th of 
October were suddently told by the Magis- 
trate that he would examine these fresh 
witnesses the next day. The petitioner 
objected to the case being taken upon the 
20th October, because his lawyers were 
not available. Notonly that, he commenced 
the examination of the witness at the fag- 
end of the day, namely, at 4P M. and 
called: upon the petitioner to croes examine 
the witness in question at 6 30 p.m. long 
after the Court hours prescribed by rules 
l and 2, Vol I, Criminal, of the High 
Court's General Rules and Circular Orders. 
Rule 1 says: “The Court hours shal] 
ordinarily befrom10-30 A. m. to 4-30 p. x. 
standard time," and r. 2 says “Every 
Bessions Judge and Magistrate shall git 
daily and punctually af the hour appointed 
for the opening of his Court: unless preverit- 
ed by circumstances which are to berecorded 
in the Court's diary." The Magistrate says in 
bis expjanat'on tbat hetook up the case’so 
late in the day, because it was the custom 


aie 


‘tioner further says that 


"Counsel says that the 


him as a Court witness. 
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of that Court to. sit till late, The hours 


prescribed for the sitting of Courts are not 


only to suit the convenience of the Courts 
but also of the parties, and the Court in 
question had no right.totake up any case 


after 4-30 P. M. without the consent of the 


parties. The Courts in the mofussil, no 
doubt, take it as their right and privilege 
to sit at anyíime.they like regardless of 
ihe convenience of the parties concerned. 
The parties being suitors before them , do 
nót boldly object to the prolonging of. Couri 
houra or taking up of.cases late in the day 
for fear of incurring thé displeasure of the 
Presiding Officers of the Courts. The Courts 
should not take advantage of this weakness 
of the parties, I think the petitioner, when 
he was called at 6 30 r. m. by the Magistrate 
to cross-examine the witness in question, 
was within his right to have the case 
adjourned, and the Magistrate would havs 
been well-advised if he had aceeded to tha 
prayer of the petitioner to enable him. to 
fully and properly cross-examine the wit- 
ness in question. | 

I, therefore, direct that full opportunity 
‘be given to the petitioner to further cross- 


examine the witness in question and he 


should “also be. given an opportunity to 
adduce eyidence in rebuttal as already pray- 


‘ed for.. 


Learned Counsel on behalf of the peti- 
i Ramanand Jha, 
xiephew of the complainant, should be called 
gs a Court witness. Idonot-think that the 
‘Court below can be forced to call that wit- 
ness on behalf of the Court. 1f that witness is 


"material, he may be called in rebuttal by 


"himself. Then learned 


said witness 
‘being the nephew of the complainant will 


the petitioner 


"be hostile and he would, therefore, like to 


cross-examine him and hence he should be 


"ealed asa Court witness, This is not a 


valid reason for forcing the Court to call 
The petitioner 
might lay foundation for cross-examining 
the witness if he proves to be hostile, - 

A. N. A, 
Order accordingly. 
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... PATNA HIGH COURT. „= 
“Privy CoungiL APPRAL No, 39 or 1927. - 
January 9,1928. . E 
Present:—Sir Dawson Miller, Kr, 
Chief Justice, and Justice Sir B. K. 


Mullick, Kr. ; 
Babu SHAMA KANT LAL AND OTHERS 
—APP4LLANTS 
versus 
Mahanth RAMDHAN PURI— 
i | RESPONDENT. -`> = — 


Civil Procedure Code (Act V of 1908), s..110— 
Appeal to Privy Council—Valuation “òf suit— - 
Future mesne profits, whether can be taken into 
account. : 

In arriving at the value of a suit for the purposes 
of &. 110 of the Code of Civil Procedure the Court is 
entitled to také into account not merely the mesne 
profits claimed up to the date of the suit but also 
the future mesne profits, and, in any case, up to the 
date of the decree of the trial Court. [p..829, col. 2 

Imamuddin Khan v, Kishundeo Narain Mahatha 
(1), Mahabir Prasad Singh v. Anup Narain Singh (2) 
and Basanta Kumar Roy v. Secretary of State (3), 
followed. d U 

Messrs S. M. Mullick and Kailaspati, for 
the Appellants 

Messrs P. C, Manuk, N, K. Prasad II and 


Sarju Prasad, for the Respondent. 


JUDGMENT. SO 
Miller, C. J.— On the whole, although I 


think this case is not altogether free from 


doubt, I consider thatit falls within the 
provisions of 8. 110 of the Code of Civil 
Procedure. ; l BN 
The plaintiff as proprietor sued to recover. 
from (the defendants a 4-annas share in 
Mauza Baghore. The defendants raised 
various defences and amongst other things 
contended that they had a mukarrari 
interest of the 4-annas share of which the 
plaintiff claimed possession, They further 
raised questions of limitation. MODUS. 
The trial Court appears to have found, 
as far asl can follow the judgment, that 


‘the ‘defendants were not mukarraridars 


and that the suit was not barred by limi- 


‘tation. "Upon the latter point, however, 


the findings ofthe trial Court are some- 
what obscure, “After saying that the suit 


‘was not barred by limitation, the learned 
Judge says:. "The plaintiff is not anxious 


to evict the defendants and has conceded 
the long possession of the defendants and 
is quite willing to treat them as tenants, 
He has not shown that he is within’.time 
for the purpose of evicting the defendants 
asfor that purpose he must bring himself 
within the special provisions of the law." 
Then again he says; “The plaintiff doe 
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not want sir possession and has not shown: 


himself to be within time for that purpose, 
buthe wants that a mukarrari jama be 
fixed permanently and claims that, his 
suit is under s. 157 of the Bengal Tenancy 
Act.” In the result the'Subordinate Judge 
assessed a rent of Rs. 583 as .the. fair 


mukarrari permanent rent for the 4 
annas share in suit payable . since 1326 
Fasli. - l 


When the case came on appeal to the 
High. O6urt, the High Court also decided 
` thatthe defendants had not proved their 
mukarrari intérest and, in the circum- 
stances, they set aside that part of the 
decisions which had assessed a fair rent 
to be paid by the defendants and; awarded 
khas possession to the plaintif. 

From that decision the defendants now 
seek to appeal to His Majesty in Council. 


. It is said, in the first place, that the 
decision is not one of reversal but a decision 
of affrmance, It is quite true that in some 
respecis the decision-of the High Court 
affirmed: the decision of tha ‘trial Court. 
Both judgments findthat the defendants 
were not mukarraridars, and itis further 
contended on behalf of the respondents that 
‘both judgments find that the suitis not 
barred by limitation and, therefore, that the 
only question which. can remain for further 
discussion over-and above the points de- 
termined by the concurrent findings of fact, 
is the question whether any amount is to be 
paid, by the defendants. I do not, however, 
regard the matter in thislight. From the 
somewhat obscure judgment of the trial 
Court it would appear that the learned 
Judge arrived at the conclusion that the 
-Claim of the plaintiff to get khas possession 
of the property was barred by some law of 
limitation and that could only be on the 
ground that the defendants, although not 
mukarraridars, had been,in possession of 
theland for a number of years, over 12 years, 
before the institutionof the suit and, indeed, 
that appears to me to be the ground of his 
judgment, If, on the other hand, there is no 
question about the matter and it was to be 
held that the suit was not barred by limita- 
tion, then clearly the plaintiff would be 
entitled to possession and the agssegsment 
of rent would be a matter ouiside the pro- 
vince of the trial Court. Therefore, the de- 
fendanis in this case are entitled to say that 
the decision is in the result one reversing 
yhat of the trial Court, The defendants are 
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entitled to seek, the opinion of the higher 
tribunal without showing that there is any 
substantial question of law involved in 
the appeal. 

Then comes the question of the value of 
the suit. The actual value of the land was 
assessed by the plaintiff in his plaint at the 
sum of Rs. 5,500. He also claimed mesna 
profits for three years prior to the institu- 
tion of the suit amounting to Rs. 1,055. He 
further asked in cl. (1) of para. 15 of his 
plaint that he should be awarded in addition 
future, mesne prohts upto the date-of res 
covery of possession from the defendants, 
This Court in the case of Imamuddin Khan 
v. Kishundeo Narain Mahatha (1), as well 
as in an earlier case [Mahabir Prasad Singh ` 
v. Anup Naraian Singh (2)], has held follow- 
ing the decision of the Calcutta High Court 
in Basanta Kumar Roy v. Secretary of State 
(3) that in arriving at the value of the 
suit for the purposes of s. 110 of the 
Code cf Civil Procedure the Court ig 
entitled to take into account not merely 
the mesne profits claimed up to the date 
of the suit but also the future mesne 
profits and in any case up to the date of the 
decree of the trial Court. Now, following 
that principle it, would appear that the 
future mesne profits amount to some» 


.thing approaching Rs. 4,000 up to the time 


of the appeal Oourt’s decree and, in these 
circumstances, the total value of the sube 
ject-matter of the suit comes to over 
Rs. 10,000. It wasargued thatthe value of 


ihe subject-matter in appeal to his Majesty 


in Council was not that amount but only 
that amount which could be assessed upon 
the difference between the rent which the 
trial Court had assessed and the right to 


khas possession. How this value is to be 


arrived atlam not very sure; but in any 


case Ido not think that this is the proper 


method of calculation, for if the defendants 
are entitled to appeal at all they are entitled 
to appeal on the ground that the trial Court 


. found that the plaintiff could not get khas 


possession whereas the High Court has held 
that he can. The value, therefore, seems 
to me to be the value of the property which 
is the subject-matter of the dispute plug 
mesne profits claimed, 


xS 03 Ind. Cas.402; 6 P? L. J. 546; 2 P. I, M, 
(2) 46 Ind. Cas. 137; 8 P. L. J. 377; (1018) Pat. 246; 
5 P. L. W. 327, zi- 
(3) 6 Ind, Cas, 792; 14 O, W, N, 872, 
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The plaintiff is entitled to his costs. 
Hearing fee five gold mohurs. 


Mullik, J.—I agree. 


B K.P. Leave granted, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 295 
; . or 1926. ` 
December 14, 1927. 
Present:—J ustice Sir Jwala Prasad, Kr., 
Mr, Justice Adami and Mr. Justice 
l Macpherson. 
GOPAL RAM-—PeTITIONER— APPELLANT 
l versus 
. MAGNI RAM AND oTHERS—OBJEOTORS 
—REsPONDENT8. > 

` Provincial Insolvency Act (V of 1920),ss. 27 (2), 43, 
?5—Order of adjudication—Duty of Court to fix time 
for applying for discharge—Power of Court to ex- 
tend time even after expiry of period fixed —Expiry 
of time, whether ipso facto annuls adjudication— 
Notice to show cause against annulment, whether 
necessary— Order annulling adjudication for failure 
to apply for dischar 2—Appeal—Leave to appeal, 
whether necessary—-Power of Appellate Court to grant 
leave—Admission by Division Bench, effect of— 
Inherent power of Courts to extend time. 

An order of adjudication in insolvency 1s not 
ipso facto annulled by the expiry of the period fixed 


. for applying for discharge, but has to be determin- 


, adjudication, specify 


ed by an order of annulment,and until the adjudi- 
cation is so annulled, the Court has seisin of the 
case and has power to extend the time for making 
an application for discharge under s. 27 (2) of the 
Provincial Insolvency Act regardless of the expiry of 
the period originally fixed. [p. 832, col. 1.] 

Abraham v. Sookias (2), Arunagiri Mudaliar v. 
Kandaswami Mudaliar (3) and Lakhi v. Molar (4), 
followed. 

Inve Ram Krishna Misra (1), dissented from. 

Bhugwandas Bagla v. Haji Abu Ahmed (5) and 
other cases, referred to. 

section 27 of the Provincial Insolvency Actis im- 
perative and a Court should, on making an order of 
the time within which the 


debtor should make an application for discharge. [p. 


831, col. 1.] 


There is no provision of law for issuing a fresh 
notice upon an insolvent who has failed to apply for 


. discharge within the prescribed period, to show cause 


why the adjudication should not be annulled, [p. 831, 


col. 2 -] 


. Jeave of the 


t 


An order annulling an adjudication on account of 
the failure of the debtor to apply, for discharge 
within the time fixed by the Court falls within the 
purview of s. 43 of the Provincial Insolvency Act and 
cannot, H be appealed from except with the 

ourt. 

The admission of an appeal from such an order by 
a Division Bench of the High Court may, under proper 


circumstances. amount virtually to the granting of 
jonve to appeal, - i 
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It is open to the Appellate Court to grant such leave 
even after hearing the case. 
Per Jwala Prasad, J.—A Court has inherent power 
to extend the period fixed by it for the doing of any 


act even though the period originally fixed by it may 
have expired. 


Appeal from añ order of the District 
Tode Saran, dated the 25th September, 

Mr. B. C, De, for the Appellant. 

Mr. Shambhu Saran, for the Respondents. 

JUDGMENT. ; 

Jwala Prasad, J .—This is an appeal 
against the orderof the District Judge of 
Saran, dated the 25th of September, 1926, 
passed in an insolvency proceeding. The 
order runs as follows: “The application 
for discharge has been made after the date 
fixed by the Court. The order of adjudi- 
cation be cancelled and this be published 


in the Bihar and Orissa Gazette.” 


A preliminary objection has been taken 
by the respondents that the appeal to this 
Court is incompetent, and the ground urged 
is that the appeal comes under s. 75, cl. (3) 
of the Act under which it was essential 
for the appellant to obtain leave of this 
Court to appeal. This would beso if the 
order ofthe Court came under s. 43 of the 
Act, which relates to an annulment of an 
order of adjudication. Mr. De on behalf 
of theappellant says thatthe order of the 
Court below virtually came under s. 41 of 
the Act, which relates to the discharge 
of an insolvent, and that consequently 
under Sch. I of the Act no leave of the 
Court was necessary foran appeal. This. 
contention is based upon the fact that 
the insolvent's application, dated the 25th 
September, 1925, related to his discharge. 
The order of the Court, dated the 21st 
November, 1926, dealing with this applica- 
tion is a mixed order disallowing dis- 
charge of the appellant and cancelling the 
order of adjudication. True, the petition 
of appeal and the grounds set forth therein 
deal practically with the application for 
discharge and prays that the Court oughtto 
have extended thetime for an application to 
discharge by the insolvent and should have 
discharged him; but the order of adjudica- 
tion cannot be ignored and this being the 
case, the appeal would come under s. 43 of 
the Act and hence the leave of the Court 
would be necessary. In that case Mr. De 
relies upon the order of this Court, dated the 
8th December, 1926, and says that when the 
Bench presided over ly Mullick, A.O. J, 
and Ben, J., admitted. the appeal ang 
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directed notice . to issue, the 
requisite was virtually granted for O. XLI, 
r. ll, had no application to the case. 
There is a good dealzof force in this 
contention. Tho appeal so far has 
been treated as if leave was granted. I 
think inithe circumstances of this case we 
should construe the order of this Court re- 
ferred to above under O. XLI,r. 11 as grant- 
ing leave. Even if that be not sufficient, I 
would, after having heard the entire case, 
consider that sufficient case has been made 


out by the appellant for obtaining leave to: 


‘appeal and hereby grant the leave. 
I would now come tothe merits of the 
appeal. Onthe 6th of January, 1923, the 
Court passed an order adjudicating the 
appellant*an insolvent. That order did 
not specify the time within which the insolv- 
ent was to apply for his discharge asis re- 
quired by s. 27, cl. (1) of the Act. Such an 
order, however, was passed on the 21st of 
August, 1925, more than two years and a 
half from the date of the order of adjudica- 
tion. By this order the Court fixed the 
3lst October, 1925, as the data before which 
the application for- discharge should be 
made by'the insolvent. From 31st October 
to 2nd November, 1925, wera holidays, and 
“the case was taken upon the 3rd November, 
1925, when the Court passed the following 
order: “31st October to 2nd November, 
1925, were holidays; taken up to day. 
Petition for discharge not yet filed. Issue 
notice for the 21st November, 1925, to show 
cause why the adjudication should not be 
annulled.” -On 2ist November, 1925, the 
‘appellant filed a petition atating: "The 
petitioner begs to submit that he has been 
served with a notice requiring him to show 
cause why the insolvency proceedings should 
not be cancelled. He begs to submit that 
as he fell ill he could not file a petition 
for ‘discharge’ before. He, therefore, files 
this petition and prays that. he may be 
‘discharged’ unders. 74 (b)." Section 74 (b) 
" mentioned in this application is obviously 
a mistake, and we fail to find out what 
' section was' really meant. 
been observed thatin the order of the 6th 
of January, 1923, the Court did not specify 
the time within which the debtor should 
have made an applieation for his discharge. 
Section 27 isimperative. The period within 
which the debtor should 8p»ly for his dis- 
charge must have been mentioned along 
. with the order of aljudication. Under cl. (2) 
of that section the Court is empowered to 


GOPAL RAM v, MAGNE RAM, 
leave ` 


upon the insolvent calling u 


- read with s. 37 of the Act upon th 


“to make.an application for his disc 


It has already: 


- 


| 83i 
extend the period fixed under cl. (1) of 
8.27 within which the debtor shail apply 


for his discharge. The order of the 9]gt 
August, 1925, specifying for the first 
time the period within which the debtor 
was to apply for his discharge, was not pass- 
ed along with, but more than two years 
after, the order of adjudication under cl. (1) 
of s. 27, and thus the Court contravened the 
provisions of law contained in that clause. 
On the 3rd of November, 1925, when this 
period expired the. Court directed notice to 
issue upon the insolvent, fixing the 21st 
November, 1925, to show ca 
adjudication should not be annulled. There 
is no provision for issuing a fresh notice 


pon him to 


show cause why the adjudication Should 


not be annulled, and hence here aea; 

order of the Court of the 3rd of N kawa ak 
1925, has no sanetion in the Act. Be that 
as it may, the Court did not, as a matter of 
fact, annul the adjudication under B, 48 


e expiry 
nsolvent 


ake. | harge, 
application having been made for il i On 


the other hand, it virtually exténd 

time for the annulment till the 21st Nous 
ber, 1925, and gave an opportunity for the 
insolvent to obtain further extension of time 
under cl. (2) of s. 27 to apply for his digs 
charge upon sufficient cause being shown in 
that behalf," I could not think of any other 
interpretation of the order. of the Court 
calling upon the insolvent to show cause 
why the adjudication should not be annul- 
led. The insolvent availed himself 


opportunity offered to him and orca 


of the period fixed by it for the i 


cause by his application of the 21st Novem- ` 


ber, 1923, stating in effect that not o 

the order of adjudication up 
annulled but that he should be discharged 
giving an explanation for not having made 
an application earlier. The Court treated 
it as an application for discharge and 
issued the usual notice upon such an appli- 
cation under s. 4! (1) 

plieation and any obj 
the 25th September, ly 
cation for discharge. 
eancelled the order 


ection thereto. On 
26, when the - appli- 
was heard, the Court 


of adjudication, 
thé ground that the application for dis. 


charge was made after the date fixed b 
Court. It did not enter into the merits of the 
insolvent's application. Mr, De contenda 
that the Court was bound to dis 


. . á : 0s 
application and, if it had ala e of hig 


use why the ~~ 


for hearing the apa 


nd that-thg 


833. 
petitioner was prevented from making an 
application earlier for his discharge or ex- 
tension of time on account of his illness the 
Gourt should have extended the time origi- 
nally fixed by it. for that purpose. 

Mr. Shambhu Saran on behalf of the re- 

spondents repels this contention and urges 
that no application for extension of time 
having been made before the 3rd of Novem- 
ber, 1925, fixed by the Court for making 
such an application for discharge, the ap- 
‘plication of the insolvent was incompetent 
and not fit to be entertained, inasmuch as 
‘the Court had no power to entertain such 
‘an application made after the period fixed 
by it had expired. This contention is based 
upon s. 43 of the Act, which says that the 
order of adjudication "shall be annulled 
upon the failure of the insolvent to 
“make an application for an order of 
discharge within the period specified 
by the Court. The contention would 
be perfectly sound if the Court had 
passed an order of annulment after the ex- 
piry of the period specified by the Court 
foran application to be made by the in- 
‘solvent for his discharge. In other words, 
-the application ofthe insolvent of the 2lst 
of November, 1925, would not have been 
maintainable if before that date the Oourt 
' had passed the order of annulment under 
' 8.43. The Court, however, had not, till 
then passed any order of annulment. The 
matter was, therefore, pending and the ques- 
' tion of the annulment of the order of ad- 
judieation was not disposed of. The Court 
had seisin of the case and it had, to my 
mind, power to extend the time originally 
fixed by it for the insolvent to make an 
application for discharge in spite of the fact 
that the time originally fixed by the Court 
- had expired and no application for dis- 
' charge was made by that time. 

Sub-section (2) of s. 27 gives.to the Oourt 
powerupon sufficient cause being shown “to 
extend the period within which the debtor 

‘shall apply for his discharge.” It does not 
` by any express words restrict the power of 
: the Court to grant time for such an ap- 
` plication to be made by reason of the fact 
that the period originally fixed had expired. 
The discretion to enlarge the time is large 
and unfettered, and we cannot read into 
the clause words restrieting the power of 
the Court. That péwer can only be cur- 
tailed, or, asa matter of fact, withdrawn, 
when the Court's power to deal with the 

question of adjudicationhas come to an end 
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by reason ofits having passed the final 
order annulling the order of adjudication, 
and so long as that order is not passed by 
the Court ıt has the power vested init by 
cl (z) of s 27 to extend the period origi- 
nally fixed from tinie to time regardless of 
whether the extension is given after the 
time originally fixed had expired or not. 
Tne interpretation sought to be placed upon 
s. 430f the Act by Mr. Shambhu Saran | 
could only be accepted if the Court was not 
required to pass an order of annulment 
after the failure of the insolvent to make 
an application within the period speci- 
fied by the Court., The annulment of 
adjudication would-not ipso facto. come into 
operation without an express order of the 
Court to that effect under 8:43 of the Aet. 
This is clear from the section itself and it 
gains support. from cl. (2) of s. 37 which 
says “ Notice of every order annulling an 
adjudication shall be published in the Local 
Official Gazette and in such. other manner 
as may be preseribed," so that an order 
annulling an adjudication has to be passed 
by the Court and solong as that order is 
not passed the question, as observed above, 
remains pending before the Court in spite 
of the expiry of the period fixed by the 
Court for the insolvent to make an applica- 
tion for his discharge. No doubt, the de- 


‘cision gin In ré Ram Krishna Misra (1) 


geems tosupportthe contention of Mr. Sham- 
bhu Saran, but in that case cl. (2) of 
8.27 does not seem to have been considered 


nor the other provisions ‘of the Act’ such as 
contained in ss. 37(2), 5(1) and 10 (2). The 


decision is based merely upon a considera- 
tionofs.27 read with s.47 ofthe Act. In 
this case the Coürt had not specified the 
time within which the insolvent’ was to 
make an application for his discharge in 
the order of adjudication, as is expressly 
required by cl. (1) of s. 27; so the right 
of the insolvent to make an application 
for his discharge is not barred by reason 
of his not complying with the order 
made by the Court under that clause, 
and the penalty prescribed by s. 43 of the 
Act of annulling the adjudication does 
not come into operation, for that section 
Obviously refers to the expiry ofthe time 
fixed under cl. (1) of 8. 27. Assuming that 
s. 43 did apply, it is to be read along with 
cl. (2) of s. 27 under which the Court has 
power to extend the reriod of limitation 

(1) 88 Ind. Cas, 10; 4 Pat. 51; A, IR. 1925 Pat; 355; 
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originally fixed by it. Though s. 43 says: 
"The order of adjudication shall be annulled 
upon the failure of the debtor to apply for 
his discharge within the time fixed by the 
Court", s. 27(2) gives to the Court power 
toextend the time originally fixed. The 
power of the Oourt is not in any way ham- 
pered in extending the time by reason of the 
time originally fixed having expired. Such 
was the interpretation put upon it by 
she Oaleutta High Court in Abraham v. 
Sookias (2) by Mr. Justice Krishnan of the 
Madras High Court in Arunagiri Mudaliar 
v. Kandaswami Mudaliar (3) and the 
Lahore High Court in Lakhi v. Molar (4). 
Mr. Justice Waller took a contrary view 
in the aforesaid Madras case. These deci- 
sions and particularly the decision of Mr. 
Justice Krishnan proceed upon the principle 
enunciated by their Lordships of the 
Judicial Committee in Bhugwandas Bagla 
v. Haji Abu Ahmed (4), Badri Narain v. 
Sheo Koer (6), Raja Har Narain Singh v. 
Chaudarain Bhagwant Kuar(7) and Rajab 
Aliv Amir Hossein (8. In Raja Har 
Narain Singh v. Chaudarain Bhagwant 
Kuar (7) their Lordships observed that an 
extension of time might be granted 
evən after the period originally fixed had 
expired provided only that such extension 
was asked for and granted before the award 
was in fact made, and in Badri Narain v. 
Sheo Koer (6) as well asin Rajab Ali v. Amir 
Hossein (8) their Lordships re-affirmed the 
principle even where the word “shall” 
was used in ss. 54 and 41 of the then Code 
of Oivil Procedure. By analogy reference 
may bə made to s. 3 of the Second Schedule 
tothe Code of Oivil Procedure which says 
thatthe Oourt shall fix a time as it thinks 
reasonable for the making of an award and 
“shall specify such time in the order.” The 
Court, undoubtedly, has power to extend 
the period originally fixed in the order of 
reference before the award is actually 
made even ifan applieation for the exten- 


(2) 81 Ind. Oas. 584; 51 O. 337; A.I. R. 1924 Cal. 
777 


(3) 83 Ind. Cas. 955; 19 L. W. 418; 34 M. L. T. 170; 
(1924) M. W. N. 331; A. I R. 1924 Mad. 635. 

(4) 86 Ind. Cas. 115; 26 P. L. R. 126; A. I. R. 1925 
Lah. 416. 

(5) 16 B. 263; 8 Ind. Dec. (N. s.) 654. 

(6) 17 O. 518; 17 I. A. 1; 5 Sar. P. O. J. 493; 8 Ind. 
Dec. (N. 8.) 881 (P. C.). 

(7) 13 A. 300; 18 I. A. 55; 6 Sar. P. O. J. 14; 15 Ind. 
Jur. 283; 7 Ind. Dec. (x. s.) 189 (P. O.). 
(8) 17 C. 1; 5 Sar. P. O. J. 389; 8 Ind. Dec. (N. s.) 539 
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sion of the time is made after the expiry of 
the time originally fixed. This is illustrat- 
ed and made clear by an extreme case 
Nilmoni Dora v. Methi Sahu (M. A. No, 19 
of 1925, decided by this Court onthe 5th. 
July, 1926, unreported). In that case the 
order of adjudication prescribed one year 
within which to apply for discharge, There 
was an appeal preferred to the High Court 
against the order of adjudication by a 
creditor. of the insolvent which was 
ultimately dismissed. The respondent ap- 
plied to the District Judge for his final 


discharge stating that he could not apply’ - 


earlier as the appeal to the High Court by. 
the creditor was pending. The creditor 
then applied under 8.43 of the Provincial 
Insolvency Act for annulment of the order. 


of adjudication on the ground that the . 


insolvent had not applied for his discharge 
within the time prescribed by the Court. 
Two days later the insolvent made another 
application asking for extension of time 
under s. 27 (2) of the Act for making his 
application for discharge. The Oourt 
grantad the prayer for extension holding 
that sufficient cause had been shown inas-. 
much as the insolvent had to wait for the 
result of the appeal preferred by the creditor 
against the orderof adjudication. Against . 
that order the creditor appealed to this Court 
urging that after the period prescribed 
forthe application for discharge hadexpired 
the Court had no power to grant an 
extension of time. This Court upheld the 
order granting an extension oftime. The 
insolvent in that case did not apply for 
hisdischarge within the time fixed by the 
Court, because. the creditor had preferred 
an appeal against the order of adjudica- 
tionof his insolvency. The adjudication 
was ultimately upheld by this Court and 
the appeal of the creditor was dismissed. 
If upon the interpretation sought .to be 
put upon s. 27 the application for discharge, 
or for an extension of the period originally 
fixed for such an application, was incom- 
petent and s. 43 ipso facto came into 
operation, the order of adjudication against 
the insolvent would necessarily have been 
annulled, although it was already affirmed 
in appeal by this Court. 
absurdity. Ifthe appeal preferred against 
the order of adjudieation was a sufficient 
cause for entitling the insolvent to obtain 
an extension of time after it had expired, 
thereis no reason why any other cause, 
such as, illness, etc., should not entitle him 


This would bean . 
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to get such an extension. No doubt,it was 
argued in that case that the appeal against 
the order of adjudication re-opened the 
time fixed for an application for discharge. 
That would, of course, be a good ground for 
extending the period fixed and would rather 
show that the Court can grantan extension 
‘of time even after the expiry of the period 
originally fixed. In that case I went upon 
the larger question and that was that the 
Court's powerto extend the time did not 
cease with the expiry of the time originally 
fixed until the. final order cancelling the 
adjudication was passed, I would also 
refer to the inherent power of the Court to 
extend the period fixed even after its ex- 
piry, which always existed and was recog- 
nized by judicial decisions the effect of 
which was to give a statutory sanction to it 
‘ins. 148 of the Code of. Civil Procedure 
which says “where any period is fixed or 
granted by the Court for the doing of any 
act prescribed or allowed by this Code, the 
Court may, in its discretion, from time to 
time, enlarge such period, even though the 
period originally fixed or granted may have 
expired.” Again, although the words in 
B. 43 are “ the order of adjudication shall 
be annulled,” it adds "and the provisions 
ofs. 37 shall apply accordingly.” There- 
fore, as already observed, the order of ad- 
judication does not ipso facto come into 
operation by the expiry of the period fixed 
but has tobe determined, and untilit is so 
dstermined the Court has the seisin of the 
case and has power to extend the time 
under s. 27 regardless of the expiry of the 
period originally: fixed. With great respect 
to the learned Judges who decided the case 
of In re Ram Krishna Misra (1) I am 
afraid the aforesaid points were not 
brought to the notice of their Lordships. 

I am, therefore, of opinion thatthe Court's 
power to entertain an application for the 
extension of time originally fixed by it and 
for discharging the appellant had not spent 
itself by reason of the original time fixed 
having expired and no application having 
been made for extension thereof before its 
expiry. Upon a true construetion of the 
application of theinsolvent, dated the 21st 
November, 1925, he was entitled toa deter- 
mination by the Court of his explanation 
as to wby he did not rgake an application 
before either for extension of the period or 
for his discharge. That applieation could 
not mean anything else but an application 
for his discharge upon extending the period 
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originally fixed by the Court for his mak- 
ing an application. The Court cancelled 
the order of adjudication simply because ‘it 
thought that the time fixed had expired and 
no application for disgharge was made be- 
fore the expiry thereof. I have already 
shown that the view as to its power to ex- 
tend the period for making an application 
for discharge is wrong, asit is not support- 
ed by the provisions in the Act or by the 
authorities on the subject, 


The order of the learned District Judge 
of the 25th September, 1926, must, there- 
fore, be set aside, and the case remanded 
to the Court below to dispose of the applice- 
tion of the insolvent, dated the 21st Novem- 
ber, 1925, on merits. Ifthe Court comes to 
the conclusion that the appellant has failed 
to substantiate the application made .by 
him the Court would dismiss his applica- 
tion and would refuse to grant further time 
to make an application for his discharge. 
If, on the other hand, the Court thinks that 
there was sufficient reason for the petitioner 
not to have made an application before the 
25th November, 1925, the Court would in 
its discretion fix another time within which 
the insolvent should make an application, 
failing which the Court will dispose of the 
case in accordance with the provisions of 
the Act. 


Adami, J.—I agree. I would only like 
to observe that the difficulty which has 
been put before usin this case would never 
have arisen had the Court below exercised 
more careand paid due attention to the 
provisions of the Provincial Insolvency Act. 


. In the first place, it omitted to specify in 


the order of adjudication the date or the 
period within which discharge was to be 
applied for by the debtor as required under 
s. 27, so that really the order of adjudica- 
tion was altogether defective; and secondly, 
when onthe 8rd of November, 1925, the 
Court found that no application for dis- 
charge had been made, according to the 
plain provisions of the law the Court was 
bound to annul the adjudication. The 
steps taken by the Court in calling upon 
the judgment-debtor to show cause were 
altogether unwarranted by the Act. 

Miaepherson,dJ.—lalsoagree. I add 
a few observations on the main point for 
determination. 

That point is whether after the expiry of 
the period prescribed ins. 27 (1) of the Pro- 
vincial Insolvency Act the Insolvency Oourt 
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may still exercise the power conferred by 


B- 27 (2) of extending the period. 

I was hitherto inelined to hold that 
the case in In. re Ram Krishna Misra 
(1) had been rightly decided and that an- 
 nulment unders. 43, which provision was 
clearly enacted to meet the special situation, 
wasautomatic, just as abatement is under 
the provisions of O. XXII, rr. 3 and 4 of the 
Codeof Civil Procedure. ` But no order of 
the Court directing that the suit or appeal 
shall abate, is necessary, whereas s. 37 (2) 
of the Provincial Insolvency Act speaks of 
an order annulling the adjudication. If 
under s. 43 annulment of the adjudication 
followed automatically on ths expiry of the 
pariod prescribed under a. 27 (1), the Legis- 
lature would not have employed in s. 37 (2) 
the expression “the order amnulling the ad- 
judication.” .In my judgment, therefore, an 
order of the Court is required under s. 43, 
anuulling an adjudication, 

. Now, ordinarily the Court will after the 
expiry of the period prescribed pass, as it 
is entitled to-do, forthwith and without any 
notice, an order of annulment though some- 
times it.is prudently directed when pass- 
ing the order of adjudication that if the 
debtor does not apply in time, the case be 
put up, for order uader s. 43 immediately 
after the period prescribed hes expired. After 
an order of annulment, the debtor's only re- 
course, apart from an appeal under s. 75 
(3), iato apply to the Court for leave under 
8. 10 (2) to file another insolvency petition. 
In such a ease, therefore, the time cannot be 
extended-under s. 27 (2). But it has oc- 
easionally occurred (generally owing to in- 
eonversanee with the new Act) that the 
order annulling the adjudication is delayed. 
In such circumstances, since there is no aa- 
nulment till an order of annulment is pass- 
ed, the order of adjudication stands and the 
proceeding remains pending on the file of 
the Insolvency Court with the result that 
8. 27 (2) is still applicable and enables the 
Court to enlarge the period within which 
the debtor may apply for his discharge. 

A. N. A. Case remanded. 
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PATNA HIGH COURT, |. 
GovEsNMENT APPEAL No. 3 oF 1927. 
May 19, 1927, M 
Present; —Sir B. K. Mullick, Kt., Acting 
Ohief Justice, and Mr. Justice Wort. - 
EMPEROR— APPELLANT. 
l i VETSUS i UN 

GHULAM NABI AND OTHERS—ÀCCUSED — 

~ RESPONDENTS: l 

. Arms Act (XI of 1878), ss. 19, 29—'Institution òf 
proceedings, meaning of—Sanction obtained after 
submission of charge sheet but before Magistrate takes 
it up for consideration—Legality of prosecution— 
Criminal trial—Appeal from acquittal —Presumptiona 
in favour of accused—Magistrate having knowledge of 
case during investigation—Trial, propriety of—-Evi- 
dence—Appreciation of  evidence—Probabilities— 
Charge for substantive offence—Conviction for abet- 
ment—Legality of conviction. 

In an appeal by Government against an acquittal 
the accused starts with a double presumption in 
his favour. Firstly, there isthe rule’that it is for 
the prosecution to make out their case and that until 
they doso beyond all reasonable doubt the accused 
must be presumed to be innocent and, secondly, that 
the accused having succeeded in securing an ac- 
quittal from a Oourt, a Supsrior Court will not inter- 
fere until the Crown show conclusively that the 
inference of guilt is irresistible. [p. 839, col. 1.] 


A Magistrate who has some knowledge of the case 
while it is under investigation should not try the 
case. Buta conviction cannot be set aside or re- 
trial ordered on this ground where the accused ig 
not shown to have been prejudiced. [p. 840, col. 1.] 


Inferences drawn from probabilities must give 
way to sworn testimony unless the inferences are 
irresistible and show that the sworn testimony must 
be false. [p. 840, col. 2.] 

A proceeding is instituted within the meaning of ss. 
29 and 30 of the Arms Act where for the first time the 
adjudication ofa Court ofeompetent jurisdiction is 
sought [p. 842,col. 1] 

‘Proceedings’ in s. 29 of the Arms ‘Act mean legal 
proceedings in Court and not searches or arrests or 
investigations made by the Police in the exercise of 
the powers conferred upon them by the Criminal 
Procedure Code or any other law. libid.] 

A complaint was made against A and B on the 
30th of June, 1925. The Police continued to investi- 
gate and on the 13th of August the Police submitted 
acharge sheet against A,B and C. This application 
was considered by the Magistrate on the 17th 
August. Formal sanction for prosecuting C was 
obtained on the 17th of August and produced before 
the Magistrate on that date: 

Held, that the prosecution of C was not bad for want 
of previous sanction inasmuch as no proceeding 
within the meaning ofs. 20 of the Arms Act had been 
instituted against C tillthe 17th of August. [ibid.] 


-€ 


An accused can be convicted for abetment on a 
charge for the substantive offence. [p. 842, col. 2.] - 


Appeal against a decision of the Ses- 
sions Judge, Pataa, dated the 5th October, 
1926, overruling that of the City Magis- 
ae Patna, dated the 20th August, 
1926. ; 
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The Assistant Government Advocate, for 
the Appellant. : 

-Messrs. Fazal Ali, Akbari and S, A. Khan, 
for the Respondents. 

JUDGMENT. 

Mullik, A. C. J.—This is an appeal by 
the Local Government against the acquit- 
tal of Ghulam Husain, Ghulam Nabi and 
Muhammad Husain who. were convicted 
by the City Magistrate of Patna for offences 
under ss. 19 (a) and 19 (f) of the Indian Arms 
Act but were acquitted in appeal by the 
Sessions Judge of Patna. 

The history ofthe case is this :—In or 
about 1924, it was suspected at Patnathat 
an illicit traffic in contraband arms was 
being carried on on an extensive scale and 
a number of officers of the Criminal In- 
vestigation Department were placed on duty 
to investigate. Sub-Inspector Brij Behari 
Lal anative of Meerut in the United Pro- 
vinces joined the Criminal Investigation 
Department at Patnaon the 24th March, 
1924, and was deputed to take over the 
investigation on the 29th March of that 
year. Sub-Inspector Muhammad Taki also 
a native of the United Provinces joined the 
Department in April, 1924, and he says that 
he first made the acquaintance of the accus- 
ed Ghulam Husain in or about that month 
and of Ghulam Nabi 10 or 12 dayslater 
and of the accused Muhammad Husain 
several months afterwards. Sub-Inspector 
Mathura Prasad also a native of the United 
Provinces did not take any part in the 
investigation till about February, 1925. 
It is the case of the prosecution that these 
three Police Officers soon obtained the 
confidence of the accused and of one 
Ghulam Rasul, the father of the accused 
Ghulam Nabi, and had some dealings in 
opium and cocaine with them, Brij Bihari 
says that about June, 
Ghulam Nabi a cake of opium obtained 
from the Criminal Investigation Depart- 
ment. Healso says that between April, 
1924, and June, 1925, he at various times 
sold both opium and cocaine to the aecus- 
ed. Evidence astothese transactions has 
been given toshow the manner in which 
the Police Officers got into touch with the 
accused and put themselves on sufficiently 
confidential terms with them to induce 
them to sell to them*the revolver which is 
the subject ofthe present charge on the 
28th June, 1925. The first time Brij Behari 
Lal saw-a revolver in the possession of 
the accused was on the 29th March, 1924, 
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He next saw another revolver (Ex. 1) which 
is thesubject ofthe present casa on the 
21st May, 1924. In April, 1924, he took an 
advance from the Criminal Investigation 
Department of a sumof Rs. 180 and with 
this money on the 13th June, he purchased ` 
in the presence of Sub-Inspector Muham- 
mad Takia revolver from four persons, 
namely, Moghul, Ghulam Rasul, Ghulam 
Husain and a man called Wazir. It ap- 
pears to have been the practice of the 
Police Officers: to make a declaration before 
the Oity Magistrate every time they ob- 
tained an advance in notes from their De- 
partment. The object of this was to keep 
some record in the Office of the Oity 
Magistrate of the number ofthe notes so 
that they might be identified if subsequent- 
ly passedto the vendors of an unlieensed 
weapon. Inthe case of the above advance 
of Rs. 180 no declaration was made but it 
appears that about a year later onthe 25th 
June, 1925, acomplaint was made by the 
Police Officers for the prosecution of the 
persons who had sold the revolver. The 
result of that case has not been disclosed. 
Next it is alleged that in orabout Octo- 
ber, 1924, Brij Behari Lal went to the 
Punjab to carry on his investigations about 
the export of arms from there and there 
is evidence that he was assisted by Ghulam 
Husain and Ghulam Nabi for several 
months and that he obtained -letters from 
Ghulam Husain introducing him to three 
persons in Caleutta who he says were in- 
terested in the sale of firearms. Itis sug- 
gested by Brij Behari Lal that these letters’ 
were given in order to assist him in buy- 
ing unlicensed revolvers but the letters 
themselves may equally well support the 
inference that they were given in order to 
assist him in carrying on an illicit trade 
in opium and cocaine. At this time Brij 
Behari was going under the name of Ram- 
barat and Muhammad Taki was going 
under the name of Ghulam Murtaza. As 
will be seen later Mathura Prasad when he 
joined the inquiry took the name of Kesho 
Babu a rich banker of Benares. The letter 
Ex. (1) is dated the 12th August, 1924, and 
purports to have been addressed by Ghulam 
Husain toa lady. It begins “Dear Madam" 
and proceeds to state that the writer “ ig 
sending herewith Rambarat and requests 
the lady to kindly attend to him and do 
the needful for him without the least pos- 
sible shrinking.” Theletter then proceeds 
as iollows :—‘‘ Asregards the price he will 
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pay youincash. My signatures that is 
with you arethesame as in the present one. 
You can tally if you please. This letter 
I am givinghim very gladly. Kindly see 
that the charges are reesonable.” The 
next letter (Ex. 2) is addressed to a man 
called Zahura tailor in Calcutta. In it 
the writer ‘asks Zahur to introduce Ram- 
barat to Nankhu a betel seller. The third 
letter (Ex. 3) is addressed to Nankhu and 
informs him that Rambaratis going to make 
purchases and that he should accept what- 
ever Rambarat may give him as reward. 
The writer further asks that Nankhu is not 
to failin introducing him to “ Madam." 
The learned City Magistrate has taken 
these letters to mean that; Rambarat was 
to be assisted to carry on a tradein illicit 
arms but upon theletters as they stand 
it does not follow that this conclusion is 
the only one that can be drawn. It ia 
equally possible that Rambarat was engag- 
ed in some other kind of illicit trade in 
which Ghulam Husain was trying to assist 
him. But what the letters do show beyond 
all question is that Brij Behari had within 
the space of something like six months 
completely gained the confidence of Ghulam 
Husain and that Ghulam Husain had no 
suspicion that Rambarat was not his real 
name or that he was a member of the Ori- 
minal Investigation Depariment, . 
Proceeding now tothe next transaction 
in Patna we find that Brij Behari Lal re- 
turned from the Punjab sometime about 
February, 1925, for he says that on the 
18th February of that year a second firearm 
was purchased by himin the presence of 
both theother Sub-Inspectors, This time 
the firearm was a pistol and the vendors 
were three men called Fazlu Rahman, 
Azizul Rahman and Jadu Sao and the 
price paid was Rs. 130. Brij Behari de- 
poses that on that very day he.took an ad- 
vance of Rs. 130 from the Criminal Inves- 
tigation Department and made & declara- 
tion in the City Magistrate's Offlcein which 
the numbers of the notes which comprised 
this amount were recited, 
The next step taken by Brij Behari Lal 
was onthe 21st February, 1925, when he 
took an advance of Rs. 500 from his Depart- 
ment. The evidence is that this money 
was never used and was refunded to the 
Department because the firearms which 
were intended to be purchased were not 
available.  . | 
The next proceeding is a most important 
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one for the purposes of this cise. It ig 
alleged that on the night of the 24th March, ' 
Brij. Bahari went to the shop of Ghulam 
Nabi at Patna and entered into negotia- 
tions with Ghulam Rasul, the father of 
Ghulam Nabi, and with the accused Ghulam 
Husain for the purchase of a revolver. 
The evidence is that Ghulam Husain and. 
Ghulam Rasul were both present at the 
shop. The learned City Magistrate has re- 
corded Brij Behari's deposition in some- 
what involved language where he speaks 
of the persons from, whose possession the 
revolver was actually obtained on that day. 
He says that the revolver was obtained 
from Ghulam Rasul through Ghulam 
Husain. He probably means that it was 


‘delivered to Brij Behari by Ghulam Rasul 


with the Gonsent of or in the presence of 
Ghulam Husain. The point does not, how- 
ever, matter very much because it is estab- 
lished that Brij Behari did get possession 
of the revolver on that day, He says that 
he and Sub-Inspector Mathura Prasad who 
was then passing off under the assumed 
name of Kesho Babu were both present 
in the shop and that he (Brij Behari) said 
that the revolver must be shown to Ghulam 
Murtaza in order that his opinion might 
be takenon the condition of the weapon, 
After some demur the weapon was handed 
over to Brij Behari and he went away 
with it leaving as hostage Kesho Babu,” 
There can be no doubt that the revolver 
was then taken to Mr. Bruce who was Brij 
Behari's superior. officer. NE 

Mr. Bruce handed the revolver to 8 
photographer about 11 o'clock on the 25th 
and caused several photographsto be taken, 
of it’ which are now before ‘us, Brij. 
Behari in the meantime came back and al- 
though it appears that Ghulam Rasul and 
Ghulam Husain were somewhat alarmed 
at the disappearance of the revolver he 
was able to calm their fears and to obtain 
permission for Kesho Babu to go away. He 
himself remained with these two accused 
till Inspector Muhammad Taki passing off 
as we have already seen as Ghulam Mure 
taza came with the revolver about lo’clock 
andreturned it to Ghulam Rasul, That 
ended the transaction on that day. 
_ Apparently no immediate step was taken 
to purchase it but at is said that Ghulam 
‘Husain assured Brij Behari that he could 
get delivery at any time he pleased. 

Brij Behari says that he then had other 
business and went away to Celeutta and 
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returned sometime in June to Patna. He 
went to Ghulam Nabiand asked for the 


revolver and Ghulam: Nabi said that noth- ` 


ing could be done until Ghulam Husain 
had fixed the price and that he had already 
written. to him to come to Patna. 
City Magistrate has found as a fact that 
Ghulam Husain came to Patna somewhere 
between the l9th and the 23rd June, 1925. 


He has arrived at this finding, firstly, on 


the evidence of Brij Behari himself, and, 
secondly, upon the evidence of certain 


ticket collectors who proved the issue of a 


third class ticket on or about the 19th 
from Gidhour for Patna and the issue ofa 
similar ticket on or about the 
Patna to-Gidhour. 

The price of the revolver haying been 
gettled at Rs. 130 Brij Behari's nextstep 
was to teke an advance of this sum from’ 
his Department and he says that on the 
27th Jure he got 13 ten rupee notes and 
made a declaration in the Office of the 
Oity Magistrate ofthe numbers of these 
motes. He then arranged with the Dis- 
trict Police to be: in waiting ~at Khaje- 
kullan Police Station which is about 
72) feet from the shop of Ghulam Nabi 
and with the other two Sub-Inspectors he 
proceeded that nightto Ghulam Nabi's shop 
to take-delivery. It is said that aconstable 
named Abdul Razak belonging to the Dis- 
trict Police also went with him but as if 
was raining Ghulam Nabi would not give 
delivery that day. Why rain should 
have prevented the delivery of the revolver 
on that day is explained by Brij Behari 
who says that itis the habit of those who 
dealin unlicensed firearms never to keep 
their engagements so that the chance of 
detection may be lessened. Brij Behari 
states that finding-he could not get deli- 
very that day he and his two companions 
returned home and the District Police were 
called of, l 

On the next night he repeated the visit 
by arrangement and Abdul Razak was 
again made to accompany him. Brij 
Behari says that when he and the other 
two Sub-Inspectors entered Ghulam Nabi's 
Bhop Ghulam Nabi and Muhammad Husain 
were present and the revolver and a packet 
containing 15 cartridges were shown to him. 
Ghulam Nabi, however, said that it would 
not be safe to deliver the weapon till- the 
light in the Standard Medical Hall which 
js a druggist’s shop on the other side of the 
goad- pout 15-fest from Ghulam: -Nabi's 
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shop was put out and the three Sub-Inspect- . 
ors retired with a promise that they would 
come back later. About 11 o'clock the 
Sub-Inspectors returned and on entering the 
shop Ghulam Nabi bsought from an inner. 
room the revolver (Ex. 1) and the packet 
of cartridges and then Brij Behari Lal 
handed over to Ghulam Nabi the 13 ten 
rupee notes which he had received from 
his Department. Ghulam Nabi handed the 
notes to Muhammad Husain who put them 
in his pocket. The party then came out. 
and sat on a charpai outside the verandah 
of the shop and Mathura Prasad slipped 
away saying that he was going to fetch 
an ekka. He took the opportunity to make 
& signal to Abdul Razak who was waiting 
at the corner of a road which is described as 
the ghat road about 100 feet off. Abdul Razak 
at once gave information to the District 
Polica who were waiting at the thana and 
a force consisting of Sub Inspector Muham- 
mad Ishak, Sub. Inspector Jamuna Prasad 
and several constables appeared on the 
scene and found Brij Behari and Muhammad 
Taki seated with Ghulam Nabi on the 
charpat with Muhammad Husain standing 
up close by and on the charpai were 
lying the revolver (Ex. 1) and the cartridges. ` 
T'he persons of both Muhammad Husain ` 
and Ghulam Nabi were at once searched  . 
and in Muhammad Husain's pocket were - 
found the 13 notes and on Ghulam Nabi’s 
person were found two packets ofa sub- 
stance which looked like opium, a knife 
and some other things, On the charpat 
there were also two packets of cocaine 
(not two phials às has been stated by the 
learned Sessions Judge), Ghulam Nabi's 
explanation was that the two Sub In- 
spectors had come to buy a shawl from him 
but Muhammad Ishak took Ghulam Nabi 
and Muhammad Husain into custody and 
also (apparently for the sake of appearances) 
the two Sub-Inspectors Brij Behari and 
Muhammad Taki. Mathura Prased who wag 
with the Inspector's party was not ar- 
rested. : 

The accused were,then lodged in Jail and 
on the 30th June & formal complaint was 
made by ‘Brij Behari for the prosecution 
of Ghulam Nabi and Muhammad Husain 
for offences under the Arms Act. 

No mention was made in this complaint 
of Ghulam Hussin's complicity but the 
‘Police proceeded to carry on an investiga- 
tion and on the 13th August-in submitting 
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and Muhammad Husain they also reported 
that there was a case against Ghulam 
Husain and applied for the District 
Magistrate's sanction which is necessary 
under s. 2900f the Indian Arms Act, for 
the prosecution ofthis man. That sanction 
was not given till the I7th August but 
the records ofthe City Magistrate’s Court 
show that no evidence was recorded in 
the case against any ofthe accused until 
after that date, l ; 

The trial was protracted for many months 
and ended in the conviction of the three 
accused under ss. 19 (a) and 19 (f)of the 
Indian Arms Act, a consolidated sentence 
of two years rigorous imprisonment and a 
. fineof Rs. 1,000 being passed on Ghulam 
Nabi, two years’ rigorous imprisonment and 
a fine of Rs. 1,000 on Ghulam Husain and 
six months’ rigorous imprisonment anda fine 
of Rs. 100 on Muhammad Husain. 

The accused then appealed with the result 
that the learned Sessions Judge of Patna 
by his judgment dated the 23th October, 
1926, acquitted the accused and expressed 
himself somewhat strongly regarding the 
` behaviour of the three: Police Officers. He 
found that there had been grave irregu- 
larities in the admission and exclusion 
of evidence in the trial Court and also 
that the evidence of the Police Officers 
was so contrary to all experience of human 
conduct that it could not ba believed. 

The question now is wkather the learned 
Sessions Judge's findings are so clearly 
wrong that our interference is necessary in 
appeal, 

In an appeal by Government from an 
acquittal the accused starts with a double 
presumption in his favour. Firstly, there 
isthe rule that itis for the prosecution to 
make out their case and that until they do 
so beyond all reasonable doubt the accused 
must be presumed to be innocent and, 
secondly, that the accused having succeeded 
in securing an acquittal from a Vourt a 
Superior Oourt will not interfere until the 
Orown show conclusively that the inference 
of guilt is irresiatible. 

We have been taken at great length 
through the evidence in this case and we 
think that having regard to the position 
which the Police Officers held at that time 
and their standing in the service and the 
punishment and disgrace which was bound 
to follow inthe event of detection it is 
impossible to hold that they deliberately 
palmed off a revolver on two.innocent men, 
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The trial Court appears to have b:en greatly 
influeneed by the statements made by Brij 
Behari Lal of his successes in the Punjab 
and in Calcutta and the learned Magistrate 
appears to have assumed that Brij Behari 
with the assistance of Ghulam Nabi and 
Ghulam Husain actually bought other 
unlicensed firearms there but the evidence 
shows nosuch thing and isextremely vague 
and flimsy upon this point. The learned 
Magistrate thought that the evidence, such 
as itis, was admissible under ss. 14 and 15 
of the Indian Evidence Act. We agree 
with the learned Sessions Judge that the 
learned Magistrate was under a total miscon- 
ception of the law of evidence. There was 
no question here whether the firearm (Ex. 1) 
was found on the charpai of Ghulam Nabi 
by aecident. There might have been a 
question whether. Ghulam Nabi knew that 
the firearm was, smuggled and whether he 
intentionally sold à smuggled firearm but 
that issue was not clearly raised. Therefore, 
to &dmit-evidenee of similar transactions if 
indeed there had been such evidence was 
altogetherirregularandillegal, As amatter 
of fact there was no evidence atall of similar 
transactions and the question of admissibil- 
ity does not really arise, 

(Then the learned Sessions Judge appears 
to have been strongly influenced by another 
obviousirregularity. The learned Magistrate 
allowed the officers of the Criminal Investi- 
gation’ Department to plead privilege in 
the matter ofthe alleged transactions in. 
opium and cocaine between them on the 
one hand and the accused on the otherfrom 
April 1724 up to March 1925. It is quite 
clear that-as it was the intention of the 
prosecution to prove thatthe Police Officers 
had gained the confidence of the accused 
the defence were entitled to know what were 
the particular circumstances under which 
that relationship was established and ifneces- 
sary to obtain details of the various alleged, 
transactions in illicit cocaine and opium. 
There wasa statement in the examinations 
in-chief of Bri] Behari that the accused had. 
purchazed opium and cocaine from him but 
when the defence attempted toexplore this 
allegation the Court immediately stopped. 
further eross-examination on the ground of . 
privilege. It is quiteclear that there was. 
no privilege at all, and the evidence waa, 
wrongly excluded. But fortunately in 
this case the exclusion has not made any 
appreciable difference, The purpose of the 
orosg-examination was to show that the 
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Police Officers were not on confidential 
"terms with the accused butto pursue that 
line became useless as soon as it was proved 
that the letters Exs. 1,2 and 3 were obtain- 
‘ed by Brij Behari from Ghulam Husain in 
the winter of 1924. " 
[t is also to bs noticed thatat no period 
“was it the defence of the accused that the 
money. which was found on Muhammad 
-Husain's person was paid by the detectives 
.&s the price for a quantity of illicit cocaine, 
-The learned Judge appears to have made 
“a casein this respect which was not the 
ease of the accused. The cross examination 
with regard to previous sales would have 
-been material if that had been the defence 
butin the circumstances the exclusion of 
‘the evidence did not prejudice the accused. 
Finally the learned Sessions Judge. has 
‘also been much influenced. by the fact that 
‘the City Magistrate after having taken the 
declaration of the 27th June, 1925, regarding 
the notes proceeded to try the case himself, 
Tt does appear from the copy of the order 
‘sheet which has been produced before us 
that the City Magistrate had some know- 
‘ledge of the case while it was under investi- 
‘gation and perhaps it would have been 
better if he had declined to try the case. But 
we do not think that there has been such 
prejudice to the accused that we must either 
acquit them or order a re-trial, It is obvious 
that the writing containing the numbers of 
the notes was not admissible by itself. The 
document cannot prove itself. Butin this 
caso evidence has been given by Brij Behari 
Lal that the notes whieh were found in 
Muhammad Hussain's pocket were the notes 
which he received from the Oriminal In- 
vestigation Department and which he shew- 
ed to the City Magistrate on the 27th June 
and the numbers of which were taken down 
by the City Magistrate in the declaration 
which has been objected to. This evidence 
is quite sufficient if believed to prove that 
the notes found in Muhammad Husain's 
pocket at the arrest of the 28th June werethe 
notes which the Sub-Inepector had obtained 
from the Department on the 27th. 
The most important question, however, in 
his case is whether the incident of the 24th 
March has beenestablished. Ifthatevidence 
: ig believed there can be no doubt that 
Ghulam Husain and Ghulam Rasul the father 
of Ghulam Nabi were aeranging to sell the 
revolver Er. 1 to Brij Behari on that day. 
-' [His Lordship referred to the evidence 
and proceeded ;—4] — - 
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With regard to the circumstances under , 
which the revolver was found on the 
charpai it has been strenuously contended 
by the learned Counsel for the respond- 
ents that.no sane man would deliver a 
revolver, especially an unlicensed revolver, 
in the manner alleged or allow it to remain 
on the charpai so thatit might be dis- 
covered by any one who came. The object 
of the detectives being to catch Ghulam 
Nabi in possession of the revolver it is: 
easy to see why they did not touch the 
revolver until the arrival of the raiding 
party. After all inferences drawn from 
probabilities must give way to sworn 
testimony unless the inferences are irresist~ 


ible and show that the sworn testimony . 


must be false and I certainly cannot agree 
with the learned Sessions Judge that upon 
the probabilities arising out of the acts of the 
Sub-Inspectora on the night of the 28th 
June it would be fair to brand them as 
liars and perjurers- of the most dangerous 
type. Inferences from conduct require to 
be extremely strong to support adverse 
conclusions of this kind. 

This practically concludes the -case of. 
possession and sale -so far as Ghulam Nabi 
and Muhammad Husain are concerned. 

[t is clear that upon this evidence if 
believed the conviction of Ghulam Nabi 


-for the possession of an unlicensed revolver 
‘and its sale is fully justified. 


With regard to Muhammad Husain the 


‘question arises whether he was merely a 


servant. He appears.to be only- 14 years 


‘of age and to have been living in the 


house of Ghulam Nabi as a dependent 
member of thè- family. Itis true that he 
took the notes and put them in bis 
pocket and that he was standing close by 
when the Police arrested Ghulam Nabi 
but having regard to his .age and the 
fact that he did not take part in any of 
the previous negotiations I think he 
should be given the benefit of the doubt 
and that he should be acquitted. 

With regard to Ghulam Nabi there is 
one more fact which requires notice, Im- 
mediately on arrest he said that the two 
men, pointing to the. detectives, had come 
to him to purchase a shawl. If it had 
been proved at the trial that there was 
some substance in this defence and that. 
the two Sub-Inspectors either had had 
previous dealings in shawls with the ac- 
cused or had arranged to buy a shawlon . 
that night the possession of the 13 ten 
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rupee notes by Muhammad Husain would 
have been explained. Bot unfortunately 
the accused have given no satisfactory 
evidence of any contract of this kind. 
They say that they are shawl merchants 
on abig scalein Patna? The learned trial 
Court says that they only sell shawls on 
commission but in any event they have 
account books anda certain number of 
account books were actually seized by the 
Police. A sum of Rs,3,000 was alsofound 
in their cash box so that it is clear that 
they are men of business habitsand that 
the sale of a shawl for Rs. 130 is not 
likely to escape entry in their account 
books. Nosuch entry hasbeen shown nor 
has any attempt been made to tender the 
account books, Instead of this a witness 
(defence witness No. 5) has been called to 
show that he was present on the 26th June, 
when two men whom he did not know 
arranged to buy a shawl from Ghulam 
Nabi and promised to come the next 
day. Another witness (No. 6) Muhammad 
Husain has been called to. show that about 
a year earlier which would be sometime 
in May or June, 1925,the saw two men come 
and buy a shawl for Rs. 130 out of which 
Rs, 5 had already been paid as earnest 
money and Ra. 125 was paid in the witness's 
presence, The learned City Magistratehas 
examined this evidence very carefully and 
“1 agree with the reasons given by him 
for distrusting it. There is the fact that 
the best evidence, namely, that of the 
account books has not been produced and 
in the-absence of that evidence oral evi- 
dence of this kind is of very little value. 

Somenotice must here be taken of the eyi- 
dence of the search witness Hazari. This 
man attested the search list drawn up on 
the night ofthe 28th June, and says in 
his deposition that there was a man with 
a shawl. This is. quite incorrect. The 
search list which he signed do3s not 
mention any shawl and Sub-Inspector Ishak 
18 positive that there was no fifth man 
in or near the charpai with or without a 
shawl, The learned trial Magistrate has 
discussed this point and I agree with 
him that Hazari has either made a mis- 
take or is intentionally giving false 
Svidence. 

Then there is the evidence of a quarrel 
between Brij Behari and Ghulam Nabi 
with regard to a woman named Raj 
Kumari. Evidence has been given by Raj 
Kumari, Naurangi Lal and Muhemmad 
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Husain on this point butI agree with the 
learned City Magistrate that ib has not 
been proved that Brij Behari had any 
relations with the woman and that in any 
event the quarrel does not account for a 
false case. 

Then Ghulam Nabi has also given evi- 
dence to show that his father was in 
Amritsar in March, 1925, and not in Patna 
as is alleged by Brij Behari. With re- 
gard to this the relevant evidence is that 
of two witnesses examined on commission 
at Amritsar on the 7th May, 1926. One 
is Ghulam Muhammad who says thaf 
about the 27th March, 1925, Ghulam Rasul 
purchased a large quantity of silk yarn 
from his shop butno books are produced 
andthe witness's memory in the face of 
the evidence given for the prosecution 
cannot be relied upon. Theother witness 
isa Muhammadan physician named Hakim 
Ali Muhammad who proves certain entries 
dated the 24th, 25th and 26th March, 1925, 
in his register and says that on those 
dates he treated Ghulam Rasul for cold 
and fever. The learned City Magistrate 
has shown thatthe books could easily have 
been written up to suit thiscase and that 
the witness admitted that two or three 
blank registers of this kind are always in 
his possession. It isalso in evidence that 
although the register is supposed to be 
inspected bya certain Gazetted Officer no 
proof has been given of any such inspecs 
tion in April, 1925, 

In my opinion the story of the prosecus 
tion with regard to the presence of Ghulam 
Rasul in the shop in Patna on the 25th 
March; has not been shaken by the rebut- 
ting evidence given by the defence. 

There remains the case of Ghulam 
Husain. The first objection taken with 
regard to itis that the sanction given by 
the District Magistrate on the 17th August, 
1925, was bad. The facts are these :—The 
complaint ofthe 30th June, 1925, made 
by Brij Behari did not ask for any proceeds 
ings against; Ghulam Husain. Ghulam 
Husain, however, was under arrest in con- 
nection with another case and the Police 
appear to have continued their investiga. 
tions against him in the matter of the 
gale of the revolver (Ex. 1) along with the 
case against Ghulam Nabi and Muhammad 
Husain and on the [3th August they 
submitted a charge sheet in which they 
reported to the City Magistrate that the 
case was complete not only against Ghulam 
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Nabi, and Muhammad Husain but also 
against Ghulam Husain. They had no 
authority to prosecute Ghulam Husain 
without sanction but, in my opinion, no 
proceeding within the meaning of s. 29 of 
the Arms Act had been instituted against 
'Ghulam Husain before the District Magis- 
. trate gave his sanction on the 17th August. 
On that date an applieation based upon the 
charge sheet of the 13th August was made 
by. the Police to the District Magistrate and 


he accorded’ formal sanction for the pro- 


secution of Ghulam Husain. Although 
Ghulam Husain had been in custody in 
connection with another case and although 
the Police had been investigating the case 
against him ‘the first application by the 
Police for proceedings.against him in-Court 
was- made on the- 13th August and that 
application. was not considered by the 
Magistrate until the 17th August on which 


date he assumed jurisdiction over Ghulam. 


Husain and examined some evidence for the 
prosecution. In the meantime sanction had 
already been received from, the District 
Magistrate, and Ithink that the provisions 
of '8..29 of the Indian Arms Act were 
complied with. No judicial or legal.pro- 


ceedings had been taken against Ghulam . . 


Husain before the 17th. It is true that the 


Police- had been investigating the case 
they were - 


against .him but. I think 
empowered to do this without the sanction 
ofthe District Magistrate. Asin the case 
of a suit, a proceeding is instituted when 
for the first time the adjudication of a 
Court of competent jurisdiction is sought, 
"Proceedings" in s, 29 mean legal proceed- 
ings ın Court and not searches or arrests or 
investigationsmade by the Police in exercise 
of the powers conferred upon them:by the 
Oriminal Procedure Code or any other law. 
In Kutrooiv. Emperor (1) the opinion was 
expressed that “proceeding instituted” in 
ss, 29 and 30 of the Arms Act means legal 
proceedings taken in.Court. . i 

Then .as regards the merits of the case 
against Ghulam Husain it is to be observed 
that he is charged with possession and sale 
on the 28th June. Having regard to the 
fact that it was he who was on the most 
intimate terms with Rambarat, that it was 
he who arranged for the.delivery of the 
revolver on approval on the 25th March, 
and that it was he who settled the price 


(1) 88 Ind.. Cas, 280;-47 A:575; -23 A. L, J. 364; 
L, R. 6 A, 124 Or; A, I. R.1925 Al, 434; 26° Or, L, Ji 
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between the 19th and the 23rd June the 
inference is irresistible that he had control 
over therevolver and was in joint possession 
of it on the 28th June. Itis- also quite 
clear that upon the evidence on the record a 
conviction for abetment under s. 109 of the 
Indian Penal Code read with s. 19 of the 
Indian -Arms Act .would be justifiable 
if by any chance the substantive charges’ 
failed. a 2m s 
In my opinion the evidence is quite 
sufficient to show that both Ghulam Nabi: 
and Ghulam Husain’ were in possession. 
of-the revolver in March and in June 
1925 and that they sold the same to Brij 
Behari Lal. © D 
Therefore, the convietion of Ghulam 
Husain by the City Magistrate under 
s, 19 of the Arms Act was, in my Opinion, 
correct. - — 8 E : 
The result is that agreeing with the 
learned Sessions Judge we: affirm thé 
acquittal of Muhammad Husain but. dis- 


agreeing -with' him we set 'aside-thé 
. acquittal of Ghulam Husain and Ghulam 


Nabi and restore the convictions entered- 
by the City Magistrate" &nd affirm the sen-. 
tences passed by him.- - 
Wort,.J.—l agree, . jo e de ares 
ALN. A, < ‘Sentence affirmed, ` 


` 
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PATNA HIGH COURT, 
CIVIL APPEAL No. 33 oF 1927, . | 
November 8, 1927. KG, 
Present:—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson. ` 
CHAUTHMAL BHAGIRATH-—APPELLANT 
a | . persus TENE 
KHEM KARAN DAS AND oTHERS— 
E "RESPONDENTS. ' 2 
Civil Procedure Code (Act V of 1908), O. IK, vr. 2, . 
8—Dismissal of application for insolvency for mon-. 
payment of process-fees—F'resh application, maintaing . 
ability of —Dismissal under O. IX, r. 8,.legality of.- | 
' The dismissal of an application for insolvency, 
under O.1X, r. 2. ofthe Civil Procedure - Code does ` 
not prevent the:applicant or another creditor from - 
presenting afresh application. [p. 813, col. 2.] < 
. Abdul Aziz v. Habid Mistri (1), followed. i 
In order to bring a case under O. IK, r.8, Civil 
Procedure Code, it has to be established’ that thé 
defendant did appear on the date on which‘the ~ 
application was dismissed. [ibid.] A: 


. Appeal from an original order of the : 
District Judge; Manbhum, dated the 12th.. 


"February, 1927. 
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Mr. S. C. Majumdar, tor the Appellant. 

Messrs. A. K, Roy and A; B. Mukerji, for 
the Respondents. - 

JUDGMENT. 

Kulwant Sahay,, J.—This is an ap- 
peal on behalf of the creditor against the 
order of the District Judge of Manbhum 
rejecting his application for adjudication 
of one Gauridutt Singh, a debtor of the 
firm, as an insolvent. Some of the other 
creditors opposed the application and the 
learned District Judge has dismissed the 
application on the ground that it was 
barred by res judicata. - 

The facts are shortly. these: The debtor 
Gauridutt applied for insolvency on the 5th 
October, 1925. His application was dismiss- 
ed for default on the 12th December, 1925. 
On the same date one Tejmal, another 
creditor, made an application for adjudicat- 
ing the debtor an insolvent. 
tion was ultimately dismissed on the 20th 
` February, 1926, on the ground that the 
applicant had failed to file process-fees as 
required by the Court. Before the applica- 
tionof Tejmal was dismissed on the 20th 
February, 1926, Chauthmal Bhagirath, the 
present appellant, had made an application 
on the Ist February, 1926, praying for per- 
mission tobe joined hand as an applicant 
in the case and permission :was granted 
on. that date. But the application of 
Tejmal was dismissed on -the 20th Feb- 
ruary on the ground of his failure to file 
certain process-fees which he was directed 
to file. The present appellant OChauthmal 
Bhagirath thereupon filed the present ap- 
plication on the 24th February, 1926, and 
the ground upon which he made this 
application was that'(the debtor had with 
intent to defeat- and delay his creditors 
departed from his dwelling-house and usual 
place of business and was deliberately 
absenting himself so as to deprive his 
Creditors of the means of communication 
with him and that this was an act of in- 
solvency within the meaning of s. 6 (d); 
Provincial Insolvency Act), Upon this 
application two of the creditors, namely, 
Khem Karan Das Jokhiram and Gauridutt 
Ganesh Lall appeared and opposed the 
adjudication of the debtor as an insolvent. 

It appears from’ the order of the learned 
District Judge that the application of the 
present appellant was opposed on three 
grounds: firstly, 
alleged. dues were bogus, secondly that 


the application was time-barred, and third- 
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ly, thatit was barred by res judicata. The 
learned District Judge has found that the 
debt of the applicant was not a bogus debt 
and that the application was not time- 
barred, but he has dismissed the ‘applica- 
tion on the ground of res judicata, because 
in the proceeding arising out of Tejmal's 
application the present appellant was also - 
a party and that the application had been 
dismissed by the District Judge for default 
in payment of process-fees. In my opinion 
the dismissal of the application of Tejmal 
did not operate as res judicata in the present 
proceeding. It appears that the dismissal 
of Tejmal’s application was under the 
provisions of O. 1X,r. 2, Civil Procedure 
Code, and dismissal of an application for 
insolvency under O. IX, r. 2, of the Oode 
does not prevent the applieant from present- 
ing a fresh application. This was the view 
expressed by a Division Bench of the 
Calcutta High Court in Abdul Aziz v Habid 
Mistri (D) and, in my opinion,. this is the 
correct view. e 
It is contended on behalf of.the re- 

spondents who are some of the oppcsing 
creditors that the. dismissal was not under. 
O.1X,r:2, but one under O. IX, r. 8, and 
thata fresh application is barred under 
O. IN, r. 9, but in -order to bringthecase . 
under O. IX, r. 8, it has to be established 
that the defendants did appear on the date, - 
the application was dismissed. There is 
nothing on the record toshowit. Mr. A. B, 
Mukerji refers to the postal receipts or 
acknowledgments showing service of notice. 
upon the creditors, but the application of 
Tejmal was dismissed for non-payment of 
process-fees and although -notices might - 
have been served there is nothing to show. 
that the creditors did appear on the date. 
on which the application was dismissed, 
I am, therefore, of opinion that the dismis- 
gal was one under O, IX, r. 2, and the present 
application is not barred by res judicata, 


It is further pointed out on behalf of 
the appellant that the previous application 


‘of Tejmal was based on an act of insolvency 


different from the one alleged in the 
present application of the appellent and 
that.is another reason for holding that the 
present application cannot be barred by 
ves judicata. It has been contended on 
behalfofthe respondent that the debtor 
cannot be adjudicated an insolvent inas“ 
much as it has not been proved ihat he 


(1) 49 Ind, Cas, 220, 
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departed from his dwelling-house or his 
usual place of business or otherwise 
absented himself with intent to defeator 
delay his creditors as required by cl. (d), 
s. 6, Provincial Insolvency Act. In the 
first place this objection does not appear 
to have been taken before the learned 
District Judge. In the second place, I find 
that there is evidence of the fact that the 
insolvent’ had ceased to live in his usual 
dwelling-house and was absent for thirteen 
or fourteen months on the date the evi- 
dence was given, namely, the 14th Feb- 
ruary, 1927, and that his whereabouts were 
unknown. 

It is contended that the evidence as 
required by law was evidence of the inten- 
tion of the debtor and that positive 
evidence had to be given that heabsented 
himself with intent to defeat or delay the 
creditors. Itis impossible for any witness 
to come and swear as regards the inten- 
tion of the debtor. The intention can be 
gathered only from the circumstances 
of the case and- having regard to the 
‘fact that the debtor in the present case 
left his place of residence without pay- 
ing his debts and that his whereabouts 
were unknown the Court could reasonably 
infer that he absented himself with the 
intention of defeating or delaying his 
creditors, Iam, therefore, of opinion that 
the ground upon which the application 
was dismissed cannot be maintained. 

The result is that the debtor Gauridutt 
must be and is hereby adjudicated an insol- 
vent and it is directed that he do apply for 
his discharge before the District Judge 
within six months from this date. The 
appellant is entitled to his costs from the 


Opposing crediturs. Hearing-fees three 
gold mohurs, 

Macpherson, J.—I agree. 
ANA, | Appeal allowed. 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decrees No. 164 
or 1924. 

January 11, 1928. 

Present :—Mr. Justice Ross and 
Mr. -J u8tice Wort. 
Musammat RAMESHWAR KUER 
—DEFENPANT—ÀAÀPPELLANT 

versus f 
LACHMAN PRASAD SAHI 
AND ANOTBER— PLAINTIFFS— 


— RESPONDENTS, 

Landlord and tenant—Suit for bhaoli rent— 
Plaintiff's evidence unreliable—Court, whether bound 
to act on defendant's admission—Duty of Court to 
arrive at an estimate on available materials. 

In a suit for bhaoli rent an estimate as to the 
amount of rent payable has to be -arrived at from 
the materials at the disposal of the Court,and the 
Court is not bound, therefore, to rely upon the ad- 
mission of the defendant alone even though it has 
discarded the evidence of the plaintiff iu its entirety. 
[p. 845, col. 2.] , 

Appeal from & decision of the Subordi- 
nate Judge, Gaya, dated the 30th of April, 


1924. 


Sir Sultan Ahmad, Kt., Messrs. Nawal 
Kishore Prasad II and Kedar Nath Verma, 
for the Appellant. l 

Messrs. Hasan Imam and Kailaspati, for 
the Respondents. 


` JUDGMENT. 

Wort, J,—This isan appeal against the 
decision of the learned Subordinate Judge 
of Gaya ina suit brought by the plaintiffs 
against the defendant for nakdi and bhaolt 
rents for the years 1326 to 1329. In this 
appeal no question arises regarding nakdi 
rent, noris there any question with regard 
to the bhaoli rent for the year 1926, The 
learned Subordinate Judge decided that 
in any event the plaintiffs were not entitled 
to bhaoli rent for the year- 1326, by reason 
of the fact that the plaintiffs had already 
recovered from the defendant's prede- 
cessors-in-title (the former tenants, that is 


-to say) for that year. The short point of the 


case relates to the amount of bhaoli rents 
for the years 1327 to 1329 only. 

The allegation contained in the plaint 
was that as regards a portion of the lands 
in suit, that is to say, some, twenty-nine 
bighas, they had been deliberately left 
parti or fallow by the defendant, but in 
the written statement the. defendant denies 
this allegation and states thatjalthough . 
crops were raised, they were of a very poor 
quality by reason of the difficulties relat- 
ing to irrigation, In the result, l think 
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there isno real dispute as to the fact that 
crops were raised on the total area of land 


in relation to which bhaoli rent was to b 
paid, and there is noe dispute as to that 
total area, being sixty bighas approximately, 

The plaintiff in support of his case relied 
upon oral as well as documentary evidence 
and the learned Subordinate J udge in his 
judgment sets out that evidence under five 
heads. As regards the first head that was 
evidence or admissions in a former suit 
by one Sheosaran Singh, the learned J udge 
rejects it as also he rejects the evidence 
under the fourth head. Ths fourth item 
was the report of the Commissioner ap- 
pointed to make a cutting experiment in 
this case in the year 1993. The learned 
Subordinate Judge also rejects the fifth 
item of evidence. Now there are two items, 
namely, the second and third. upon which 
the Court placed reliance. The first of 
these was a consent judgment against the 
tenants of the defendant in a suit for rent 

for the years 1320 to 1323. This suit was 
. brought against some sixty-four tenants of 
. which forty-two apparently appealed and 
in the Appeal Court, as regards these forty- 
two tenants, the decrees were modified 
on the basis that for the year 1320 the 
defendant (she being the plaintiff in that 
suit) was entitled at the rate of 41 maunds, 
for the year 1321,10 maunds for the year 
1322 145 maunds and for the year 1323 at 
the rate 132 maunds of paddy. 

The second item upon which the learned 
Subordinate Judge relies was a decision 
in a 8.69 proceeding in which it was 
found that forty-two bighas yielded some 
607 maunds odd. ButI do not think that 
he was right in so relying upon that 


decision for the reason that there is no - 


distinot finding in this case that the land 
in relation to which s. 69 proceeding was 
"broughi was similar in any way to the 
land in suit. The respondents in this 
appeal rely upon the evidence of one of 
their own witnesses (P. W. No. 2)to show 
similarly in which he made a statement 
that theselands in respect of which s. 69 
proceeding was taken, produced an outturn 
of 16-annas paddy in 1331 and 12-annas 
in 1326 the same was the outturn for the 
year 1327 as also for 1321, whereas in 1328 
the outturn was 14-annas and in the year 
1329, l5-annas. . In my judgment that can- 
not be stated ito be evidence of thesimi- 
larity of the lands but rather, asit states 
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in fact, the relation of the output of the 
respective years there mentioned as com- 
pared with the year 1331. In my judg- 
ment, therefore, the learned Subordinate 
Judge in relying upon the s. 69 proceeding 
was Clearly wrong. 

16 comes to this, therefore, that so far 
as the plaintiffs’ evidence is concerned, the 
whole of it is rejected including the 
Commissioner's appraisement in this 
particular case. The only part of the 
evidence adduced by the plaintiffs upon 
which the learned Judge in the Oourt 
below relies is that of the decrees obtain- 
ed by the defendant against her tenants 
for the years 1820 to 1323. I should have 
said that in the defendant's evidence there 
was an admission that in respect of the 
years in question there was an output of 
paddy from two to four maunds per bigha 
and respective rabi crops from two to two 
and a half maunds per bighg. Now the 
argument of Sir Sultan Ahmad appearing 
on behalf ofthe appellant is thatin this 
state of affairs, the learned Subordinate 
Judge having rejected in its entirety the 
evidence of the plaintiffs, he has nothing 
to goupon but the admissions contained 
in the evidence of the defendant, and that ^ 
the most that can be awarded to the 
plaintiffs in respect of the bhaoli rent is 
the amount orthe quantity which is ad- 
mitted by the defendant herself. In my 
judgment, it would be unsafe if not unjust 
in a case of this character, where it is clear ` 
that an estimate is to be arrived at from 
the materials at the disposal of the Court, 
to rely upon the admission of the defendant 
alone especially when we have some evi- 
dence in the case of what the land can pro- 
duce althoughin earlier years. It is quite 
clear from this admission that it does not 
bear a strict relation to the actual facts of 
the case, that isto say, it is an under-esti- 
mateon the part ofthe defendant of what 
was actually produced on this land in the 
years in question. That being soit seems 
to me that this Court is thrown back upon 
the decision in the suit with regard to the 
years 1320 to 1323 to which I have just 
referred. I havealready stated the quanti- 
ty per bigha of produce for four years, and, 
working out an averagg of the four years, 
the crop is approximately ten maunds per 
bigha, In my opinion, this would be in the 
circumstances of the casea fair estimate of 
the crop on which basis the plaintiffs are 
entitled to recover in this case. As I under- 


R46 
stard the learned Counsel for the appellant 


isagreeable to accepting what I may de- 
scribe as flat rate for the land which has 
been alleged ‘by the plaintiffs to-be deliber- 
ately allowed to remain parti as also for 
the lands which it is admitted on all hands 
are baing cultivated. In the result, there- 
fore, the plaintiffs are entitled to recover 
bhaoli rent at the rate often maunds per 
bigha in regard to paddy and half that 
rate in regard to rabi. In other respects 
the judgment of the learned Subordinate 
Judge should be affirmed. 


The appeal is, therefore, allowed to the 


extent indicated, but there will be no 
costs. : 

Ross, J.—I agree. 

B. K. P: s Appeal allowed. 


PATNA HIGH COURT. 
ORIMINAL Revision No. 810 or 1927. 
January 13, 1928. 

Present :—Justice Sir B. K. Mullick, Kr. 
RAMESHWAR SAHU-—ACOUSED— 

i PETITIONER 
VETSUS 
EMPEROR—OpposiTe PARTY. 
Criminal Procedure Code (Act V of 1898), s. 257— 
Re-calling of prosecution witnesses—Accused's right to 
cross-examine them-—Applicability of s. 207 to sum- 


mons cases. 

The only object of re-calling a prosecution witness as 
. & defence witness under 8. 257, Oriminal Procedure 
Code, is to secure an opportunity tothe accused for 
further cross-examination. ip. 847, col. 2.] 

Once a summons has, been issued toa prosecution 
witness under s.257 of the Criminal Procedure Code 
and the witness is before the Court, there is no 
jurisdiction in the Oourt to dictate to the accused 
the terms upon which the examination of the witness 
shall be conducted. If the accused wishes to put 
questions in cross-examination the Magistrate is 
bound to allow it. (ibid. à 

Thé principle of s. 257 applies to summons cases 


also. [ibid.] 


Criminal revision against an order of. 


the Officiating Judicial Commissioner, Chota 
Nagpur, upholding that of the Deputy 
Commissioner, Ranchi, dated the 19th 
September, 1927, which in return upheld 
an order of the Suf-Deputy Magistrate, 
Gumla, dated the Ist September, 1927. 
Messrs. S. P. Varma, Anand Prasad 
and B.P. Varma, for the Petitioner. 
JUDGMENT.—The petitioner was ac- 
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cused before the Sub-Deputy Magistrate 
of Ranchi of an offence under s. 447 of 
the indian Penal Code, The relevant date 
for our purposes is the 4th July, 1927. 
On that date the complainant was ex- 
amined and cross-examined and at 2-30 
P. M. the trial Court stopped the case in 
order to take up some other cases which 
were urgent. At 5 o'clock he resumed 
the trial of the petitioner's case and the 
cross-examination of the complainant went 
on for about twenty minutes. Then the 
trial Court intimated to the Pleader for 
the petitioner that- the cross-examination 
was getting irrelevant and should be 
curtailed. The petitioner's Pleader inform- 
ed the Court that he intended to goon 
with the cross-examination for several 
hours more and finding the questions put 
by the Pleader after this to be irrelsvant 
the trial Court stopped the cross-examina- 
tion. He then called upon the petitioner 
to cross-examine the four remaining pro- 
secution witnesses. The Pleader replied 
that unless he was allowed to cross-examine 
the complainant in his own way he would 
not cross-examine the other four witnesses. 
The trial Court thereupon discharged these 
four witnesses and examined the accused 
and adjourned the case until- the 16th 
July for hearing the defence witnesses. 
In the meantime the Deputy Commis- 
sioner was moved by the petitioner to 
transfer the case to some other Court but 
on the 19th July, after hearing the ex- 
planation of the trial Oourt the Deputy 
Commissioner declined to allow a transfer ' 
but suggested that the four prosecution 
witnesses who had not been cross-examined 
should be re-summoned if the petitioner 
so chose as defence witnesses and that 
such questions should be put to them as 
were admissible in examination-in-chief. 
On the 29th August, the witnesses cited 
by the petitioner for his defence as well 
as the four prosecution witnesses who had 
not been cross-examined appeared in Court 
in answer to the Court's summons, The 
petitioner then asked permission to cross- 
examine these four witnesses but the 
trial Court refused the request and took 
the examination and cross-examination of 
five of the defence witnesses and adjourned 
the case to the 31st August. It appears 
that the petiticner declined to examine 
the prosecution witnesses as his defence 
witnesses and, therefore, they were dis- 


charged, 
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On the 31st August the case was adjourn- 
ed till the lst September when the peti- 
tioner was.-convicted under s, 447 of the 
Indian Penal’ Code and sentenced to 
rigorous imprisonment for two weeks and 
& fine of Rs. 25. c ENG 
. An appeal was filed against this order 
to the Deputy Commissioner- but was dis- 
missed after a full hearing. i l 

Thereupon an application was made in 
revision to the Sessions Judge. The learn- 
ed Sessions Judge was of opinion that 
although if this had beena warrant case 
the provisions of s. 257 of the Code of 
Oriminal Procedure would-have compelled 
the trial Court to allow the cross-examina- 
tion of the four prosecution witnesses 
the case being a summons case the pro- 
cedure of s. 257 did not apply and that the 
trial Court had full liberty to cut down 
the cross-examination provided the general 
scheme for the trial of summons cases was 
not violated. The petitioner now comes 
before me in revision. 

Ithink itis clear that the petitioner's 
Pleader adopted a wholly unjustifiable atti- 
tude on the 4th July. It is not now suggest- 
ed before methat the time. given for the 
cross-examination of the complainant was 
inadequate and instead of agreeing to cross- 
examine the four prosecution witnesses 
when called upon to do sohe adopted a 
somewhat disrespectful attitude and de- 
clined to go on with the case if he was not 
allowed to cross-examine the complainant 
according to his own ideas and for as long 
as he liked. This was an altogether un- 
justifiable position and the trial Court 
was fully competent to discharge the 
witnesses when the  petitioner's Pleader 
declined tocross-examine them. Therefore, 
when an application was made to the trial 
Jourt to. re-summon these prosecution 
witnesses for cross-examination on the 
inalogy of the provisions contained in s. 257 
(X the Code of  Oriminal Procedure it 
vould have been open tothat Oourt to 
‘efuse to summon them on the ground 
hat an opportunity for cross-examination 
iad already been given. The same 


round could also have been taken by. 


he learned Deputy Commissioner when 
le dealt with the transfer matter. But, 
n my opinion, the learned Deputy Com- 
aissioner while allowing the prosecution 
ritnesses to be re-called was wrong in 
imiting the scope of the examination. 
bviously it was not tothe interest of the 
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petitioner to recall the prosecution wit. 
nesses and ‘put to them such questions as 
would be only permissible in examination- 
in-chief. Such a course would have only 
made the case against him worse and 
the only object of re-calling prosecution 
witnesses'ag defence witnesses "was to 
secure an opportunity for further cross- 
examination. Such an opportunity is not 
usually given but the provisions of s. 257 
are exceptional and in exceptional caseg 
the accused after a witness has been called 


for the prosecution and discharged is 
allowed a further opportunity of supple- 
“menting the cross-examination of that 


witness by again cross-examining him, 
Once a- summons has been issued and 
the witness is before the Court it does 
not seem to mé that there is any juris- 
dietion in the Oourt to dictate to the 
accused the terms upon which the examina- 
tion ofthe witness shall be condueted. 


If the aecused wishes to put questions in 


cross-examination the Magistrate is bound 
to allow it, I think, therefore, that the 
accused should have been allowed to 
cross-examine the prosecution witnesses 
who were present on the 29th August, 
Though it was a summons case I think the 
principle of s. 257 applies. 

It seems, therefore, to me that the pro- 
per course now is to set aside the order 
of thelearned Deputy Commissioner and 
to directthat the cross-examination of 
Bania Oraon, Madho Oraon, Jakhua 
Oraon and Kaila Oraon be taken either 
by the learned Deputy Commissioner him- 
self or by any other officer to whom the 
case may beremanded by him for that 
purpose and that after the evidence hag 
been so taken the appeal be re-heard by . 
the learned Deputy Commissioner accord- 
ing to law, 


B. K.P, Case remanded. - 
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: PATNA HIGH COURT. 
APPEAL FROM APPELLATE OgpEa No, 207 
or 1926. 
January 18,1928. | 
Present:—Mr. Justice Adami and 
Mr. Justice Macpherson. 
Bibi JAMILA KHATOON. AND OTRERS— 
APPELLANTS 
versus 
DAYANAND THAKUR AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 4?, 0. XXI, 
v». 90—Death of defendant before decree—Objection to 
validity of decree in execution, whether maintainable 
— Prayers under 3. 4? and 0. XXI, v. 90, whether can 
be joined together. | " 

Ín execution proceedings the objection | that the 
decree was a nullity since one of the judgment- 
debtors had died before the decree was passed, can 
be put forward. » 

A prayer under s. 47, Civil Procedure Code, can be 
joined with a prayer under O. XXI, r, 90 in one 
application. It is only reasonable that the Executing 
Gourt should deal with every objection whieh the 
judgment-debtors put forward to an execution sale 
in one and the same proceeding. . 

Per Macpherson, J.—Even if it 1s necessary for the 
objectors to make an election in the first Oourt, 
that Court should put them to their elec- 
tion and should not itself choose at a late stage 
which of the two objections it should consider and 
which it should not consider. 


Appeal from a decision of the District 
Judge, Purnea, dated the 26th June, 1926, 


confirming that of the Munsif, Araria, dated 


the 6th June, 1925. 
Mr. Hasan Jan, for the Appellants. 
Mr, D. L. Nandkeolyar, for the Respond- 


ents. 


JUDGMENT. 

Adami, J.—A decree having been pass- 
ed against the father of the appellants 
together with other judgment-debtors and 
the property of the appellants having been 
put up forsale in execution of the decree 
and sold to a third person, the appellants 
came forward with an application under 
s. 47 and under O. XXI, r. 90 of the Code 
of Civil Procedure seeking to have the 
sale setaside. The objections put forward 
to the sale were firstly, that there had 
been irregularities in connection with the 
proclamation and the process leading to 
the sale, and, secondly, that the decree in 
execution of which the property was sold 
was in fact a nullity inasmuch as the 
father of the appelfants had died before the 
decreein the suit was passed. 

The Courts below have rejected the 
application of the appellants finding in the 
first place, that there was no such irregular- 
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ity as would warrant setting aside thé sale 
and, secondly, that the two grounds put 
forward inthe petition could not form the. 
subject of one and the same application. 
The Courts below-have held that a prayer: 
under s. 47 of the Code could not be joined. 
in one application with a prayer under 
O. XXI, r. 90 and, therefore, they rejected 
the applieation to set aside the sale on the 
ground ofthe decree being anullity. 

It has been decided by a Bench of this: 
Oourtthat in execution proceedings the 
objection ean be put forward that the 
decree wasa nullity since one of the judg- 
ment-debtors had died before the decree 
was passed. Neither the Courts below nor 
the Advocate in this Court have put for- 
ward any decision to the effect that a prayer 
under s. 47 cannot be joined with a prayer. 
under O. XXI, r. 90 in one application, 
and there seems to be no good reason for 
disallowing thejoinder of the two appli- 
cations. The application of the appellants 
was to have the sale set aside, and it would 
be unreasonable that, because there were 
two reasons for setting aside the sale, there 
must be two applications. It is only 
reasonable thatjthe Executing Court should 
deal with every objection which the judg- 
ment-debtors put forward in one.and the. 
same proceeding. 

The result is that the appeal mut be 
allowed and the Executing Court, having. 
disposed of the objection under O. XXI, r. 
90, should now enquire into the objection 
under. s. 47. Costsin the Courts below will 
follow the result, 

Macpherson, J.—I agree. It is ad-. 
mitted that neither on principle nor on 
authority can the orders of the Courts below 
be supported. It may further be indicated 
that had it, in fact, been necessary for the 
objectors to make an election in the first « 
Court, that Court ought to have put them to 
theirelection and not have itself chosen ata 
late stage which of the two objections it 
should consider and which it should not 
consider, 


B, K.P. Appeal allowed. 
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. RANGOON HIGH.COURT. ... 
Civit REGULAR Suit No. 565 or 1926... 
April 29, 1927 * ." > 
Present:—Mr, Justice Chari. 
` BURATEE BARA BAZAAR Oo. Lrv.—: 
PLAINTIFFS ' RN 
Versus ` | 
MUNIOIPAL CORPORATION or 
RANGOON-DEFENDANTS. 

City of Rangoon Municipal Act (VI of 1922), ss. 25, 
26, 118, 192, 208—Hrection of urinals—Private person 
when entitled to injunctton—Principles—T orts—Acts 
authorised by Legislature—Nuisance to private person 
-—Remedies—Local bodies, duties of—Provision for 
compensation, whether bars suit for. injunction— 
Likelihood of misuse by public, whether gives cause of 
‘action. LEN 
. If thé Legislature authorises a specific.act to be 
done, and if the. performance .of that act- and of 


‘every: other subsidiary act necessary for, and in-' 


cidental to, the ‘performance of the^main act, creates 
nuisance or causes damage, the local body author- 
ised to perform the act cannot be restrained by 
injunetion nor made liable for damage except on 
the ground of,negligence, and not even on that 
'ground, -if the mode' of performance is also prescribed 
and the act.is performed'in the prescribed manner. [p. 
853, col. 1.] "TEC 


If the act can be performed without creating 4 
nuisance and without causing injury or damage then 
ithe local body performing the act would be.liable if 
the act is performed in such a manner as tō create 
nuisance or cause damage. [ibid] > . s | 


Where ‘the Legislature in general terms gives 
“powers to a local body to' perform: certain acts then 
1t is a-matter of construction of the. Act; whether 
the Legislature - intended (a) merely-to confer -per+ 
missive right.on the local body, or (b) to enjoin-the 
performance of an obligatory duty. The local body, 
‘when exercising powers in ‘the performance of'a 
-permissive -act’.is in no- higher’ position than ‘a 
:private person and must perform the prescribed:acts 
“without creating.a nuisance or, infringing private 
rights: Different considerations arise’ in the per- 
formance: of obligatory duties and`it then becomes 
“necessary to see whether the Legislature intended 

“(the act to be performed even if it does create. nui- 
sance, Where the Legislatureis silent: on this point, 
"then the nature of the duty imposed must be con- 
‘sidered “to ascertain whether the inevitable “con- 
‘sequence of the performance of the.act is to create 
.& nuisance or otherwise affect the rights of: private 
ersons. Ifit is, it may. be presumed that the Legis- 

‘lature contemplated the creation.of a nuisance or, the 
‘causing of a certain amount of ‘damage and injury to 
‘private -persons,.as a consequence of the performance 
of the duty imposed. [p. 853,cols.1:&2.] > ^ +: 

‘Where, in the performance of: an -act, an option is 
given tothe local’ body, e. g., in the selection of a 
"Bite .or-in'the deciding of the necessity: for: the 
-performance .of the act at a particular. time, then 

the choice ofthe, local body ofeither place ‘or time 
cannot be questioned unless the choice has not been 
‘made bona fide. [p. 853, col. 2. a 

[Oase-law discussed.| . 

Under the City of. Rangoon Municipal Act a--duty 
is imposed on the. Corporation to erect urinals and 

water clossts for public convenience: on. Municipal 

-]ends and the -choice of the place where they are to 


ih 
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be erected and the time when they become ‘neces 


. sary: are left to the Corporation. [p.854,.col.:2.] T 


. The erection of structures is not merely a per- 
missive act, and the principles applicable are those 
which apply: to the carryirig-out-of imperative. duties 
imposed on a local body, ".[p. 855, eol; b] - .. «7: 

-If the ‘erection of a latrine- does not necessarily 
give rise to-& cause of action, the mere fact that the 
latrines may give rise to a nüisance on,.account of 
misuse by the- public will not: entitle a plaintiff to 
a cause of action in anticipation. The, remedy. of 


“the - plaintiff. in sucha: case is to’. wait- till. the 


latrine is actually misused and. has become a nui- 
sance when he can ask the Court to grant relief. [ibid;] 

Obiter.—Section 192 of the Gity of Rangoon Munici- 
pal Act does.not deprive a private person-of his -Oom- 
mon Law right to an injunction.and leaye him-merely 
a right to compensation. [p..855,.col. 2] m 


ak 


` It is a cardinal principle of , the construction of 
Statutes’ that no legislative: enactment. should ‘bè -sö 
construed: a8 to take away. the Common Law. rights 
of private persons. [ibid. ] "m coy ts 
' Mr. Leach, for the Plaintiffs. —-  - 
Mr: NEM. Cowasjee, ‘for the! Defendants, 

JUDGMENT.—This is a. suit filed-by 
the Scoratee-Bara Bazaar.Company ,Limited, 
against the Municipal. Corporation ofthe 
'Oity "of: Rangoon -for -añ injunction 40 
ré&train - the «defendant Corporation .'from 
‘erecting or causing to be erected.a latrine 
ia* Dalhousie Street onthe site: selected by 
it, ‘which is: the- north-east corner: of-Dal. 
housie-Street and thé: 24th Street, “Fhe 
‘allegations in the -plaint: are. that the -site 
choséti - by the ` Corporation . is n6t-.a “proper 
‘or Gohvénient site and that- in the selection 
of: this site the'Corporation has tiet.obsery- 
ed thé provisions“ of: the Act-which enjoin 
it- to cauise- the least practicable-nuisance, 
"The "plaintiff Company ‘claims that. «the 
Corporation acted negligently in erecting 
alatringin a main thoroughfare particularly 
‘of ‘the type-proposed to: be: erécted-and ih 
erecting it close tothe shops -owned ` by 
the plaintiff Company, -thereby -causiig 
‘More’ nuisánce- than -is ‘neceésary. .:Tha 
plaintiff also-alleges that the:latrine pro- 
“posed: to be erected. will constitute :à nuis- 
ance: in:that it-will obscure the view. from 
thestreét.of the goods a&nd.stock-in-trade:of 
the tenants of the:plaintiff who.occupy the 


shops opposite to the latrine, that it-will 


‘obstruct ‘the access of air and.light.to suéh 
shops, that as ‘a large- nunibér- of: the 
-customérs- of ` these’. shops - are ‘Burmese 
ladies they will not resort to the - shops- on 
account of the presence of the latririe, that 


‘the latrine itself will create -an*-offensive 
-8mell.aBd thatthe persons.using the latrine 


wil obstruct: the foót-path-in: front. of the 


‘shops. The plaintiff also complains that - 
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the rental value of the premises will be 
depreciated on account of the above facts. 
Three issues were raised and later an ad- 
ditional one as follows:— 

(1) Is the erection ofthe latrine in ques- 
tion a nuisance and ifso does it give rise 
to anactionable claim against the Cor- 
poration? . 

(2) Isthe defendant- Corporation protected 
from liability by the provisions of the 
City of Rangoon Municipal Act and if so 
what is the extent and result of that exemp- 
tion from liability ? 

(3) To what relief if any is the plaintifi 
entitled? Additional issue:— 

Is the plaintiff entitled to the injunction 
claimed on the ground that the erection 
of the latrine interferes with the en- 
joyment of the plaintiffs’ property by the 
tenants to whom it had been let? 

Before dealing with the relevant provi- 
sions of the Rangoon Municipal Act and 
discussing the evidence I shall briefly state 
the principles deducible from the rulings 
on the subject. These are weighty rulings 
and there is no difficulty in arriving at the 
general principles applicable to this class of 
cases though the application of those 
principles to any particular case is a matter 
of some difficulty. The first case I shall 
refer to is the case of Hammersmith and City 
Ry. v. Brand (1). It is unnecessary to deal 
with this: case at length as it merely 
reiterated a settled principle. According 
to Lord Blackburn in Metropolitan Asylum 
District’ v. Hill (2, which twill be con- 
sidered later, Hammersmith Railway 
case (1) settled beyond controversy the 
principle that, wherethe Legislature directs 
that a thing shall at all events be done the 
doing of which if not authorised by the 
Legislature will entitle anyone to action, 
that right of action is taken away. There- 
fore, where the doing of an act is expressly 
authorised by the Legislature, then no 
liability of any kind attaches to the person 
performing thatact, with the result that all 
the rights of the injured party, including 
the right of compensation, unless it is 
expressly reserved, are taken away. The 
next case to be considered is Vernon v. St. 
James West Minster Vestry (3). This was 

1869) 4 H. L. 171; . J. < : 

aab S W. 38 L. J. Q B. 265; 21 L.T. 

e AN piii 
, D. 449; 5 

d y. 222, ;S50L J 9h 61; 44 L. T 229; 
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a case under s, 88 of the Metropolitan Local 
Management Actthe wording of which is that 
"it shall be lawfulfor every Vestry and Dis- 
triet Board to provide and maintain urinals 

in situations where they deem such 
accommodation to be, required." The Vestry 
purporting toact under the power given by 
this section erected a urinal in à mews 
which was a cul desac. The result would 
have been thatalarge number of people 
would go intothe mews who would not 
otherwise have done so. Vice-Ohancellor 
Mellins granted the injunction asked for 


~ and I shall refer to one or two passages in 


his judgment which have a bearing on the 
present case, At page 458* the learned Vice- 


Chancellor says:—“‘Now if the question 


between the parties was merely whether one 
situation or another was the more fit, I 
should be clearly of opinion that it was a 
question to be decided by the Vestry, they 
being authorised by the Act to place 
urinals in situations where they deemed 
them necessary.” The matter was taken up 
to the Courtof Appeal and the following 
propositions can be deduced from the 
judgment of Lord Justice Cotton :—(1) 
Nobody is authorised to commit a nuisance 
or is to be held soauthorised underan Act 
of Parliament unless it appears from 
express words orby necessary implication 
that the act was to bedone or might be 
done notwithstanding its tending to the 
creation of a nuisance. (2) That there is no 
presumption that no.water-closet or urinal 
can possibly be erected without being a 
nuisance and, therefore, the mere authorisa- 
tion by Parliament of the erection of a 
urinal does not, by itself or by necessary 
implication, empower the local body to 
erect it if it is a nuisance. Lush, L.J., 


explains the wording of the section and 


draws attention to the fact that a Vestry 
had no power to obstruct any part of a 
public street way and the words “it shall be 
lawful" with which the section begins wa8 
intended to legalise such an erection on the 
part of the Vestry. Ifthis beso, it followa 
that the provision of the Statute does not 
enjoin a statutory duty on the Vestry but: 
was merely intended to legalise an acti 
which would otherwise have been illegal, 
Sellors v. Matlock Bath Local Board (4) 
also related to the erecticn of a urinal 
which it was contended was authorised by 
8.99 of the English Public Healths Aot, 
_ (4) (1885) 14 Q. B. D. 928; 52 L, T. 762. 


*Pago of (1881) 16 Ch. D.—[Ed.] Gz 
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1875. That section enacts that any urban 
authority may, if they think fit, provide and 
maintain in proper and convenient situa- 
tions urinals and other similar 
conveniences for publie accommodation. In 
that case, it was found asa factthat the 
Local Board had erected the urinal on a 
portion of private ground. Mr. J ustice 
Denman held on the evidence before him 
that the urinal was a nuisance and that the 
authority to erect a urinal did not authorise 
the creation of a nuisance and thats. 308 
which empowered the Local Board to give 
compensation to any person who sustains 
damage under the Act did not take away 
the right by injunction since the Board 
had no power to erect urinals on private 
grounds. 


It is assumed by Mr. Justice Denman that 
if there had been such a power the effect of 
that section, viz., 308 would be to relegate 
the party to the recovery of compensation. 
A similar argument had been adduced in 
the case before me and I draw attention to 
this particular passage for that reason. In 
the case of Biddulph v. St. George's Vestry 


(5) a urinalwas erected by the Vestry of St.. 


George purporting to aci under powers 
eonferred on them by s. 88 of the Act for 
the better local management ofthe Metro- 
polis, the terms of which I have already 
given. In the trial Court, Stewart, Vice- 
Ohancellor, granted an injunction. He was 
of opinion that & urinal could be con- 
structed in such à mannerand at sucha 
spot as not to bea nuisance and as there 
were no compulsory powers in the Act 
and as, in his opinion, the construction of 
the urinal would have been an arbitrary 
exercise of power he granted the injunction. 
On appealthe injunetion was dissolved, 
Lord Justice Knight Bruce basing his 
decision on the ground that the evidence 
did not show thatit would be certain or 
probable that the proposed urinal would be 
& nuisance. 
that the powers given by the Act. of 
Parliament were being exercised unneces- 
sarily and injuriously to private property, 
the learned Lord Justice stated that the 


Courts willinterfere in cases where there. 


is not a bona fide exercise of the power 
given by Parliament, but ifthe power is 


(5) (1863) 33 L. J. Ch.411; 3 De G. J. & S, 493; 
D Jur. (N.s) 963;8L. T. 558; 11. W. R. 739; 46 E, R 
(20; 142 R. R, 139, 
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In answer to the argument, 
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notinterfere in such exercise of the power, 
I shall now deal with the important cafe of 
Metropolitan Asylum District v. Hill (2). In 
that case the Managers of the Metropolitan 
Asylum who were incorporated under the 
Metropolitan Poor Act for the purpose of 
providing hospitals for the sick poor of the 
Metropolis, proposed to erecta small-pox 
hospital in Hampstead. An injunction 
had been granted against them and on 
appeal to the House of Lords that body 
ordered the appeal to be dismissed. Lord 


" Selborne was of opinion that there was 


nothing in the Act which could be 
construed as authorising the creation ofa 
nuisance and thatthe powers under the 
Act, which were optional, were not intended 
by the Legislature ta be exercised at the ex- 
pense of or so as to interfere with any man’s 
private right. Lord Blackburn expressed 
ihe. opinion that the burden was on the 
Metropolitan Asylum to establish that the 
Legislature intended to take away therights 
of individuals and that they had failed to 
show that, by express words or necessary 


implication, the Legislature intended to do 


so. Lord Watson after referring to the case 
of Hammersmith, and City Ry. v. Brand (1) 
as laying down the proposition that where 
a specific act in a specific place and in a 
specific manner is directed. to be done, the. 
publie body doing that act cannot bere- 
strained by injunction from doing it though 
such act may be a nuisance, except in 
cases where the act is being done negli- 
gently, stated that if it is proved that the 
direction of the Act cannot be complied 
with at all without creating a nuisance, then 
no injunction could issue, but the justifica- 
tion in such cases depended on the impera- 
tive nature of the command imposed by the 
Legislature and the impossibility of obey- 
ing that command withoutinfringing private 
rights. If, however, the order of the Legis- 
lature can be carried out without nuisance 
then the protection of the Statute cannot 
be claimed. In the case of acts which are 
permissive as distinguished from impera- 
tive duties, the performance of the aot be- 
ing left to the discretion of the local body 
empowered to do the act, it is a reasonable 
inference that the Legislature intended the 
discretion to be exercised in strict conform- 
ity with’ private rights and that the 
Legislature did not intend to confer a 
license to commit nuisance in any place 
selected by the local body, In the case of 


` 


a 859 FN 
L. B. & S. C..Ry. v. Truman (6) -thè Rail- 
way “Company which was authorised to 
-carry cattle was also empowered to purchase 
lands “in such places as should be déem- 
ed eligible for the purpose of making and 
providing additional stations ... warehouses 
and other buildings and conveniences for 
receiving, depositing, loading or keeping any 
cattle, or any góods......" The Railway Corn- 
pany erected some cattle pens and à yàrd 


and: used. them for the purpose of lànding ™ 


and ‘unloading daily-and nightly the cattle 
which théy were carrying. The adjoining 
occupiers. sought to restrain the Company 
by injunction. , In the course of his.judg- 
ment Lord Halsbury laid down as undoubt- 
ed law. the proposition that a Railway 
Company created for the purpose. of carry- 
ing goods, or passengers or Cattle is. protect- 
ed in the use of the functions with which 
Parliament has entrusted it, if such use 
necessarily involves the creation of What 
would otherwise be a nuisance. He was 
also of opinion ,that-.it was not necessary 
to..enquire whether the sites were selected 
with, due regard to public. convenience 
because in, his, view às. the Company was 
acting under “its. statutory ‘authority the 
absolute discretion of. selecting the ‘site 
was,in the Company. Lord Selborne in his 
judgment .after. laying. down the general 
principle that if-the use made.bythe Com- 
pany of the land is. authorised by the Act, 
there. is no cause of action against it ‘not 
even for negligence if the particular mode 
of performing the Act is authorised, dealt 
with theargument thatthe Company hay- 
ing option as to place was bound to exercise 
that option so that no adjoining land owner 
should suffer detriment from the 8ubséqu- 
ent use of. the land for the authorised pur- 
pose. His Lordship showed the unsound- 
ness of this argument, since no matter what 
Bite is Selected the adjacent. land 'Ówtier 
waa. bound .to be ‘affected and ‘even if"& 
site without, any building on the adjoin- 
ing lands . were selected the Owner may 
afterwards think ‘fit to build'ahoüse on 
his property, which will place the Com- 
pany in the same difficulty. Lord Black- 
burn, laid down the principle as follows:— 
“Tf on, the, true; construction of'a Statute 
it appears to be the intention of the Legis- 
lature that powers should be “exercised, the 
proper exercise of ‘Which may occasion’ a 
nuisance to the owners of neighboóribg 
` (6) (1886) 11 A. O. 45; 55 L. J, Oh, 354; 250; 
pa W. R, 651; 50 J, P, 388, e DE 
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làüd, and that “this shoüld be free from 
liability tò an action for damages, oran © 
injunction to prevent the continued proper . 
exercise of these powers, effect must be 
given to thé intention of the Legislature.” 
Whether the Legislature had or had not: 
such an intention is @matterof construction 
of the’ Statute. Later referring to the 
words “in, such places as shall be deemed 
eligible" Lord Blackburn was of opinion 
that on @ true construction of the Act the 
Legislature intended the Railway Company . 


to be the judges of this-and-also that the 


Company did on very sufficient grounds 
bona fide judge ‘it requisite that there 
should be further conveniences for carrying 


"w... 


out that ifthe doing of a partieülar thing 
was ‘authorised iio “action will lie in ‘the 
absence of negligencé and Sir Gorrel Barnes 
showed how on the trüe ¢édénstruction of 
the Siatute tlie ‘use of creosote "wood ‘was 
not authorised expréesly ‘or by necessary 
implication, 2. e., either in express térms or 
by authorising work nécessarily involving 
its use. In all such Cases if the “doing ‘of 
an-act is authorised “and it'can "be-doie 
without causing injury, but is “ddtie’so“és 
to “cause injury, the person doing that ‘act 
will be liable. Inthe case’of Prices Patente - 
Candle Co. Lid, iv. London County Council 
(8) the Act spécifically provided ‘that the 
power conferred mist be Carried oùt with- 


out créating a nuisance. The “exact deci- 


Bion, therefore, has no bearing upon ‘the 
present case but Cozens Hardy, M. R., 
laid down certain general principles. (1) 
The presumption is that a .public body 

is not authorised to Create a nuisance or ~ 
otherwise affect private rights unlés8 “com- 
pensation is provided, but (2) ‘where ‘the 
_ (7) (1908) 2K, B.14; 77 L. J. K. B. 684; 99° L, 'fs 


264; 72 J. P. 243; 6 E. G. B, 6097241, LIR: 478, 


(8) (1908) 2 Ch. 526;. 78-L. J, Ch, 1; 99 L. T. 571; 72 
J, P. 420; 94 T, L. R, 823, o 
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language is clear it overrides this presump- 
tion anda nuisanee-can be created even 


without compénsation, (3) if the Statute ' 


when conferring a power provides that no 


nuisance must be” cfeated it affords no ' 


defence to say that the work ‘cannot. be 
dohe without creating a. nuisance. I do 
not propose to deal with theIndian, and 
Burma cases that have been cited before 
me. They lay down no new principle and 
‘are merely applications of the ‘principles 


‘deducible from the authorities I have cited, . 


to the. particular facts of the cases with 
“which the Courts were dealing. These 
‘principles so far as they are material for 
the consideration of the present -case 


are :— ; 

- (1)If the Legislature authorises a specific 
act to be done, and if the performance of 
that act and of every other subsidiary act 
necessary for and incidental tothe perform- 
‘ance of the main act, creates nuisance - or 
‘causes damage, the local body authorised 
to perform the act cannot be restrained 
‘by injunction normade liable for damage 
except on-the ground of.negligence, and not 
even on that ground, if the mode of. per- 
formance is also prescribed and the act ‘is 
performed in the prescribed manner. This 
‘last is merely an application of:the general 
principle involved.in the first part ofthe 
rule. From this itfollows—  ' 
. (2) that ifthe act can be: performed with- 
. out creating a nuisance and without causing 
injury or damage then the local -body -per- 
forming-the-act would-be liable:if.the act is 
performed in. such a manner as.to creat 
nuisance or cause damage. The class of 
casesin-which:these-principles wére.applied 
wàs-mainly -Raliway cases.but,the-prinel; 
ples themselves are of.general application, 
The words "specific act” used by me must 
not 'be construed as: meaning “a single act, 
It not only includes such an act but also 
applies-to the repeated: performance ;of. a 
seriés of-acts -of ‘the same kind at .different 
times-or-at different places. “In -such, cases 
thé Legislature .contemplates a- recurrent 
performance-of-the.act. © ; ; 

(3) ‘Where the Legislature in general 
terms gives powers to alocal body to perform 
certain àetS then it:is &.matier of -con- 
struction of theiAct,. whether the Legislature 
intended (a) -merely .to.confer .permissive 
right. on.the local body or (b) to enjoin the 
performance of an obligatory duty. -The 
examples of-the :first class -of cases are 


where a private -person ọrẹ loeal;body.is- 
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consequence of the performance of the act 
t. fi gode , fram pi Eien te ` é fea ire ite +e * . x a 1 
is to crates a nuisance Or otherwise affect 
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of the.local body of eithér place or time 


- P 


Legislatüre issilent on this point, then the 
nature of the duty imposed must-be con- 


ofthe necessity ‘forthe performance ofthe 


principlés. which itis necessary to bear in 


mind in deciding the ‘present’ case 


au. £ 


ewa 


in the 


and 


with the dutiesand powers of the Oorpora- 
tion of Rangoon; s. 25 of that Chapter -pro- 
vides that “the Corporation shall. make ad- 
provisions by any means or measures 


convenient situat 


:- 


B881m396,. enn Im 


~ 
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to fhe wording of the succeeding section 
which runsas follows:—'" The Corporation 
may in its discretion provide either wholly 
. or in part forall or any of the follow- 

ing matters, Viz pesce 
"reference to the other parts of the Act the 
` scheme of this Chapter seems 
down in s. 25 of the list of obligatory duties 
and in s, 26 alistof acts, the performance 
of which is permissive or optional The 
next relevant sectionis 8. 113 which runs 
as follows:—“In carrying out the duties 
imposed on the Corporation by cls. (2), 
(ii) and (ii) of s. 25 or exercising the 
powers conferred thereon by ss, 94, 95, 96, 
97, 109, 111 and 112, the Corporation isres- 
ponsible that the least practicable nuisance 
ig created.” Ihave already given above cl. 
(ii) of 8, 25 in ful. Olause (i) of 8. 29 
relates to the construction or laying out 
of drains and the maintenance, flushing 
and cleansing of the same, and el. (iii) 
refers to the collections, removal, treatment 
and disposal of sewage, offensive matter 
and rubbish. The word “nuisance” is 
defined in s. 3, cl. (xxix) as follows:— 
t ‘Nuisance’ includes any act, omission, 
placė or thing which causes or is likely to 
cause injury, danger, annoyance or offence 
to the sense of sight, smell or hearing, or 
which is or may be dangerous to life or 
injurious to health or property.” Section 
199 runs as {follows:—“In any case not 
otherwise expressly provided for in this 
Act, the Corporation may pay compensa- 
‘tion to any person who sustains damage 
by reason of the exercise of any of the 
powers vested in'the Corporation, or vested 
` În or delegated to the Commissioner, or to 


poration.......-...: in respect of anything in 
good faith and with due care and attention 
doneor intended to be done under this 
Act" The first point for 
as to the intention of the Legislature so far 
as that intention can be gathered from the 
scheme and wording of the Aot itself. 
Did the Legislature intend to enjoin an 
obligatory duty on the Corporation to erect 
water-closets and urinals or is such erection 
a permissive act, wich it is open to the 
Municipality to perform or not to perform, 
the object of the Legislature being merely 
to authorise the performance of an act 
which without.such provision would be 
ultra vires of the Corporation? I have 
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already drawn attention to the difference 
in the wording between ss. 25 and 206 of 
the Act and itis noteworthy that in s. 113, 
in referring to the performance of the acts 


‘contained iu cls, (i)e (4) and (iii) of s. 29, 


the Legislature uses the words "in carrying 
out the duties imposed on the Uorporation”, 
and the wording of this section: (s. 113) and 
the difference in the wording ofs. 25and 
s. 26 give a clear indication of what the 
Legislature intended to be acts the perform- 
ance of which was compulsory and acis 
the performance of which was optional. 
In the performance of the former s. 113 
provides that the Corporation is responsible 
that the least practicable nuisance is created. 
It is argued by the learned Counsel for the 
defendant that this section shows thatthe 
Legislature contemplated the inevitable 
creation of a certain amount of nuisance 
in the performance of these obligatory 
duties and that the Corporation is res- 
ponsible only to the extent of seeing that 
the least practicable nuisance is created. 
On the other hand, it is argued by the 
learned Counsel for the plaintiff that the 
plain meaning of that section is that if an 
act could be performed without creating 
any nuisance it should be so performed 
and that ifit cannot be performed without 
inevitably creating a nuisance, but there 
are more than one mode of performance 
some of which create a larger amount 
of nuisance than the others, then the 
Municipality is bound to choose that 
mode which creates the least nuisance. It 
seems to me that the contention of 
the Advocate for the plaintiff is correct. 
The Legislature obviously intended that if 
the acts could be performed without creat- 
ing a nuisance they should be so perform- 
ed, but if some nuisance is inevitable, then 
the least practicable amount of nuisance 
must be created. The words of s. 113 of 
the Act do not, in my opinion, show that 
the Legislature contemplated, in the erec- 
tion for public use of water-closets and 
urinals on Municipal lands, the inevit- 
ability of the creation of a nuisance. Ona 
construction of the relevant provisions of 
the Rangon Municipal Act I hold (a) that a 
duty is imposed on the Corporation to 
erect urinals and water-closets for public 
convenience on Municipal lands, (6) that 
the choice of the place where it is to -be 
erected and the time when such water-closets 
and urinals at any particular place became 
necessary are left to the Corporation. In 


` 
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view of this finding, since the erection of 
gach sructures is nob merely a permissive 


act which it is open to the Corporation to. 
perform ornot to perform, the principles . 
applicable are those which apply to the. 


carrying out ofimperative duties imposed 
upon a local body. 

(His Lordship was of opinion on the 
evidence that the proposed latrine would 
be a nuisance only if thers was bad super- 


` vision or insufficient cleansing, and that as 


. the Corporation had chosen the site bona 


fide mere amenities of property or depreci- 


ation of value owing to loss of amenities 


` cause of action but in that case the aet. 


could not support a claim for an injune- 
tion. | | i | 
Having disposed of these points, l now 
turn tothe main question of the tendeney 
of these latrines to become a nuisance on 
account of the miause to whichthey are like- 
ly to be put by the public.’ A threatened 
nuisance will undoubtedly give rise to a 


. which is threatened mustin itself be the 


nuisances. The fact that a latrine need not, 
83 such, necessarily be a nuisance, puts the 
plaintiff at once out of Couri. If the erec- 


tion of the latrine does not give rise to a- 


cause of action, then the obvious remedy of 
the plaintiff-Company is to wait till the 
latrine is actully misused and has become & 


- nuisance when it can ask the Court to grant 


a relief onits behalf. There is no presump-. 


tion that the latrine will be misused by the 
public at all times, and though this is 


probable, it cannot give rise to a cause of. 


action by anticipation, nor is there any pre- 


| :gumption that the employees of the Oor-, 
, poration will to theend of time remain in-. 


. efficient. -They may surprise the Rangoon 


public by their efficiency in. keeping the 


' Jatrine clean and free of smell so as not to 


1 


" complaint. 


give the plaintiff or the public any cause of 
I hold, therefore, that there is 
no certainty or even a high degree of pro- 


: bability that the latrine will be a nuisance 


- later. 


If, however, on aceount of the 
misuseto which the latrine is put it be- 
comes a nuisance than itis always open to 


. the plaintiff to move the Court to restrain 


the defendant by injunction from allowing 


“the public to use the latrine or to compel 


the Corporation to takesuch sieps as may 
be necessary to abate the nuisance. The 
Oourt will then undoubtedly, if satisfied 
that the nuisance does exist iake such ac- 
tion as may be necessary to give adequate 


- relief to the plaintiff, . 
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by certain sections of the Act. 


E:T 

I hava thus dealt with all the objections 
raised on behalf of the ` plaintiff and have 
come to the conclusion that the plaintif- 
Qompany has at present no cause of action 
against the Corporation. Too plaintiff is 
not, therefore, entitled to an iajuaetion. I, 
therefore, answer the first issus- 1n the 
negative. ° 

Ia the view I have taken above it is un- 
necessary to give any finding on the two 
other arguments raisad by the learned Ad- 
vocate for the defendant. Ishall, however, 
briefly indicate my opinion on these points. 
The first point is that the effect of s. 192 of 
the Rangoon Municipal Act is to deprive 
the party injured of his right to an injune- 
tion and leave him merely with the right 
to claim and obtain compensation. There 
is a dictum in one of the cases cited above 
which lends support to this argument but a 
careful perusal of the preceding sections of 
the Act itself shows that it was not the in- 
tention of the Legislature to deprive a pri- 
vate person of his Common Law rights, 
leaving him solely the right to obtain com- 
pensation. Section 189 of the Act provides 
for the payment of compensation toanowner 
whose immoveable property has deteriorat- 
ed in value on account of the exercise by 
the Corporation of the powers conferred 
Section 190 
enables the injured party to move the Local 
Government and prescribes the procedure 
to be followed by the Local Government, 


Section 191 saves the right of the injur- 


ed party to recover damages, 2. e., his 
right to have recourse to a Court of Law 
remains unaffected. Then follows s. 192 
which provides generally that in cases not 
otherwise expressly provided for the Cor- 
poration may pay compensation to any 
person who sustains damage by reason of 
the exercise of any of the powers vested in 
the Corporation. The use of the -words 
“exercise of any of the powers makes it 
doubtful whether the section was intended 
to apply to cases where the Corporation is 
carrying out its statutory duties, but even 
if construed as including such cases, the 
section does not support the contention, of 
the learned Advocate for the defendant. It 
ia a cardinal principle of the construction of 
Statutes that no legislative enactmentshould 
beso construed as fo take away the Com- 
mon Law rights of private persons and the 
intention of the Legislature to do so must be 
expressly atated or necessarily implied. The 
primary object of ss, 189 and 192 of the Ac 


" without injury to others," 


E 


isto nüiliorisé certain payments which but 


for: such authorisation, will be. ultra vires ` 


of. the Corporation, It was clearly not the 
| intention of the Legislature to deprive pri- 


l 1 vate persons of. their ordinary rights or-re- 


.medies.. There. is high authority for the 
“proposition that the absence of a provision 
for:.compensation ‘ 
not a conclusive reason, ‘for thinking that. 
the intention of the Legislature was not that 
the thing-should be done at all events, but 
that itshould be dore, if it. could- be done 
[per Lord Cairns 
on-Hammersmith and City Ry. v. Brand (1)] 


. Bnd.ifthe converse position is also true, 


then the presence of such a provision may 
be a reason though not a conclusive one-for 
fhinking that the Legislature intended that 
- thething should be doneat allevents. How- 
ever that may be, such a provision by itself 
. does not afford a reason for thinking that 
. the- -Legislature intend ed to. deprive the 
_ private. citizen. of all his: other remedies. 
. .The,second argument is that s. 203 of-the 
. Act-bars a suitin respect of. anything “in 
good-faith .and with due care and attention 
. done or: intended to be done under this Act.” 
- Similar words in a Madras Act were con- 


A tus 


- aid not authorise the. creation of a nuisance 


and; if -the Corporation knowingly creates 


. 1t, the thing cannot be said to be done 


with due care and.attention. I am, there- 
- fore, of opinion.that neither s. 192 i nor s; 203 
: of the Act is.a bar.to the plaintiffs’ suit. 
The plaintiffs’ suit is dismissed with 
costs. . I grant specialcosts, Advocate's fee 
. after the first day Rs. 340 per day.. 
A. N. A.. : Suit dismissed. 


a 23 M. 389; 9 M. L.-J, 270; 8 Ind, Dec. (N. 8.) ` 
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RANGOON: HIGH: COURT. : 
SPECIAL SEGOND Civir.ÀPPEAL meee 89 
oF 1927; . "m 
July.5, 1927. . : 
- Present;—Mr: Justice Maung: Bà., 
MA SHWE MRA. PRU.aNp. ANOTHER . 
— APPELLANTS 
~- VeTSUS 1. 
MAU NG BA. ON KA aa 
- Civil Procedure - Code™ (Act. V of. 1908), s. 4, 


OQ. XXI; r. 58—Deeree against legal representative— 
Attachment. of property—Claim by judgment-debtor on 


ed „own account, whether Falls within s. 47—Ap 


pu objection .by-a judg ment: debtor against. whom 
a decree -has been passed as the legal. representative 
of another, to an attacliment of the property of the.de- 
ceased on the ground that the: property was not liable 
to attachment inasmuch as it-belonged.to him by 
virtue of a gift made to him by the deceased prior . 
to the suit or decree, falls within the purview of . 
8.47 of the Civil PA Oode and” not within 
O. XXI, r. 58 of the Code. [p- 857, col. 2.] 

Punchanun Bundopadhya 3 . Rabia Bibi (0), referred 
to. 
. A wide and liberal construction has always. ‘been 
placed. on s. 47 in. order that all questions which 
can possibly be determined in-execution proceedings j 
should be so determined. [p. 857, cols. L&2.] . 

Mr. Sein Tun Aung, for the Appellants. 

-Mr. R..M. Sen, for the Respondent. 

JUDGMENT.—This. second. appeal 
arises out of an execution. case.involving 
an important point of law. whether the 
objection raised to an .attachment:.of ihe 


deceased’s property by the judgment- 


` debtor, against whom’ a decree was: passed 


as a legal representative, alleging that 
the- property is not liable to. be. attached 
as it belongs to him.by virtue. of a gift 


“made to him by the- deceased prior to.the 


'guit or decree, is a matter which falls 


| within the scope of s. 47 or within: the 


purview of r. 58 ot O. XXI, Civil Pro- 
cedure Code. 

The Sub-Divisional Judge of. Kyaukiaw 
treated the objection as.an ordinary Ap- 
plication for removal of attachment under 
O. XXI, r. 58. If that procedure were 
correct, no appeal would lie from an order 
passed by the Süb-Divisional Judge. The - 
learned District Judge of Akyab was of. 
opinion that the objection was, a matter 
falling within the scope of s. 47, and that, 
therefore, an appeal lay. l 

It is now urged that that view of the 
learned District Judge is incorrect, and 
that 9.47 is not applicable. Maung Ba 
On was one of the defendants sued as 
legal representatives of the deceased U 
Kyaw Khine in the original suit. In 
execution of the decree. passed - against 
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.him, and, the other legal representatives, 
gartain property was attached as forming 
: pari ofthe deceased's estate, Maung Ba 
Oa preferred & claim jo one-half of that 
property, alleging that the same had beén 
gifted to him by a gift made about four 
years previously. The: question to be 
‘decided, therefore, is whether that. portion 
` ofthe: property has descended to him as 
‘the representative of the deceased and is 
liable to be attached in execution of the 
- decree against him as such representative 
^or whetherit belongs to himéelf and not 
in such representative character. Surely 
this is a question arising between the 
' parties tothe suit in which the decree 
was. passed relating to the execution of 
' the decree. That being so, the question 
is one falling within the scope and pur- 
view of s. 47. "n MP i 
: TThe-dearned Advocate wishes to draw a 
very fins line between a case where a 
. legal representativé bases his claim upon 
a title acquired before the decree and that 
` based upon a title acquired after the decree. 
He urged that s.47 would be applicable 
‘only in the case ofaclaim based upon title 
“aquired after the decree. I do not-see any 
reason, for drawing such a ‘distinction. Ba 
- On is, no doubt, a party to the suit, and the 
question whether the property: attached is 
. attachable as being part of the'estate or not 
‘attachable as being his own property is 8 
. question relating to the execution of the 
‘decree passed against him asa legal re- 
presentative. Ifthe were to bring a regular 
Buit to decide that dispute, it would have 
to.be decided in that suit whether- the 
property in dispute was liable to be 
‘attached as part of the deceased's estate 
or that it was not liable to be attached 
as it. belonged to Ba On. The matter to 
be.decided in the regular suit under O. 
XXI, r. 63,is, therefore, practically the 
"game as that to be determinad uader:s. 47. 
Since it isa matter that may as well be 
determined ‘by the Court executing the 
"decree, the. ‘Legislature has laid down 
that.in. such circumstances. that matter 
‘should be determined by: ‘the’ Gourt exe- 
/euting . the décree and not by a separate 
‘suit. The Judicial Committee has pointed 
“out that it'isof the utmast importance 
that all objections to executions should be 
"disposed of as cheaply and as quickly as 


possible, Consequently in orderto attain. 


that objecta wide and liberal construc- 
.tign has always been. placed on s.47 in 


~ - 


a 


— Y 
, 
x r 
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order that all questions which can possiBly. 
os determined in éxecütion proceedings 
should-bè so detérmined: A Pull Bench of 
the Calcutta High Court in the case, of Pun- 
¢hanun Dundopadhya.v. Rabia Bsbi (1) has 
put the same construction upon s. 244 of 
the old Code (now s. 47 of thé new 'Oodé). 
The Full Bench held that an objection 
takén by-a person who has becom the 
representative of the judgment-debtor in 
‘the course of the execution ofa decree to 
the effect: that the property attached in 
satisfaction théréof is his own_ property, 
and not held by him as such répresenta- 
tive, is"a mattér cognizable only under s, 
244 ofthe Codeof Civil Procedure, and 
2 0j proper subject matterof a separate 
sult. E i 

'^ The learned District Judge in allowiùg 
the appeal has not expressly declared that 
the claim isto ba allowed only in respect 
of half of the property. ` es 
. The àppealis accordingly dismissed with 
costs, but Inote that in the’ decree it 
should be clearly stated that the attachment 
is to be released only from half-of* the pro- 


perty.. 
A. N, A. Appeal dismissed. 
(1) 17 O. 711; 8 Ind, Deo, (N. 8.) 1016 (F.B) ` d : 





RANGOON HIGH COURT. | 
OIvIL mmn APPEAL No.153 ^ 
oF 197295. PS 


i May 14, 1926; 


Present:—Sir Guy Rutledge, Kr., 
Chief Justice, and Mr. Justice Carr, 
‘SOORATEE BARA BAZAR 
à Oc, Lrp.— APPELLANTS ` 

Versus. 


` ^ MUNICIPAL, CORPORATION ox 


= RANGOON-—RESPOXDENTS, 207 

“City “of Rangoon Municipal Act (VI of 1922), s. 80 
s tn of eu i aR EDEN BOP a s 
n assessing the value of bazaar property under.th 
Oity of Rangoon Municipal Act on the basis S olet 
a hypothetical tenant would pay, ib is proper to 
deduct from the gross rents, license-fees, directors’ 
commission and lighting charges, the proportionate 
cost of- establishment, interest on the capital 
required by the hypothetical tenant, his -reasonable 
profit and occupiers’ taxes amounting to 164. per 
cent. of the rental but not the ‘geriéral tax T ‘per 
cent. payable by the landlord. [p. 858, cols.-1 & 2] 


Mr. Ormiston, for the Appellants: -~ . . 
Mr. N. M. Cowasjeg, “for the Respond- 
enis. | AMT 

-JUDGMENT.—This is an appeal from 
a judgment of the then Officiating Chief 
Judge of the.Small Cause.Oourt of Rangoon 
affirming the assessment made by ‘the 


2 t 


858 
fL 9 
E pce of us sak in respeci 
0 e Sooratee Bara Bazaar Blocks 
C, D and E. : NS 

The judgment appealed from affirms the 
. orderof the Oommissioner for the reasons 
given by him; so we have to fall back upon 
that order to appreciate the several claims 
. made by theappellants that the order is 
wrong. - 

Qa page? of his order the Commissioner 

Bets out the principle on which he bases 
the assessment :—“The method of assess- 
ment adopted is to determine the amount 
of rent which would be paid by a ‘hypothe- 
tical tenant’, for the Sooratee Bara Bazaar 
Company's property. If we eonsider a 
‘hypothetical tenant’ taking the bazzar on 
lease he would first of all, in making his 
offer for renting the property, calculate the 
total gross rent which he would receive. 
He would then make allowances for :— 
; (a) Stalls, which would become empty 
in the ordinary course of things and be 
vacant before being re-let, and also for bad 
debts and irrecoverable rents, such ag 
constantly occur from time to time, 

(b) He would then have to consider the 
necessary expenses which he would incur 
in the way of cleaning, protecting, etc., 
the bazaar, the .cost of collecting rents and 
BO On 


(c) ‘He would then have to consider: 


other necessary outgoings in the way oi 
taxation, 

(d) He would then have to consider how 
much actual profit he would expect to pui 
into his own pockets to reward him for the 
trouble of managing the business and 
incurring the risk of loss, which is insepar- 
&ble from all business transactions. 

“The preceding paragraph is quoted 
verbatum from the judgment ofthe High 
Court in Oivil Miscellaneous Appeal No. 
44 of 1923. I assume, therefore, that thie 
method of valuationfor assessment purposes 
has the approval of the High Court.* In 
practice the method comes to a calculation 
of the gross rents recoverable from this 
property and of the amount whieh must 
be deducted from the gross rents in: order 
to arrive atthe valuation of the property 
for assessment purposes. My task has been 
much simplified by the fact that the Bazaar 
Company has placed all its books and 
-records at the disposal of the Assessor and 
the figures of gross rents, etc., have been 
agreed upon. The only thing, therefore, 
left for me is to consider the principles 
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involved and what deductions from the 
gross earnings should be allowed. I will 
first state those: deductions which I am 
prepared to allow." These are:— 


Rs. 

(1) License-fee paid to the Cor- ` :;* "x 
poration . .. 13,900 per annum 

(2) Directors' commission 15,946 per annum - 

(3 Lighting 5,332 per annum." 


In the argument of the case this part 
of the Commissioner's order was not 
attacked. l 

The first point on which the assessment 
is attacked is with regard to the allowance 
for the cost of establishment. The appel- 
lants claimed under this heada sum of 
Rs. 48,800. The Commissioner has found 
that the appellants are the largest individual 
owners of house property in Rangoon; that 
they paid about 14 lakhs of rupees per 
anunum Municipal taxes in respect of this 
house property as apart from the bazaar ; 
that, of the appellants’ staff, the Secretary, 
the Head Olerk, the Cashier, the Assistant 
Olerk, the Typist and two Accounts Clerks 
deal with the appellants’ house property as 
well as the bazaar property, and that the 
Assessor's deduction of 25 per cent, from 
thegross cost of establishment on account 
of the house property was reasonable. He 
consequently allowed under the head of 
“Cost of Establishment” Rs. 45,350 instead 
of Rs. 48,800. Since admittedly the 
members of the staff mentioned by the 
Commissioner manage and deal with a very 
large estate of house property, some deduc- 
tion from the cost of establishment is clearly 
indicated. The amount deducted has not 
been shown to be unreasonable; and, in 
any case, since a deduction ought to be 
made, the exact amount ofthat deduction 
is not a question of legal principle which 
this Court could go into in a second 
appeal, 

The appellants claimed an allowance of 
Rs. 43,000, being interest at 10 per cent. 
on the paid up capital of -the Company, 
viz., Rs. 4,30,000. The Commissioner held 
that this claim was inadmissible as, in 
making it, the Company confused its 
position as owner of the bazaar and the 
position of a ‘hypothetical tenant’. We 
consider that he was correct in holding 
that an allowance was inadmissible on 
this basis. He goeson, however, to hold 
that the hypothetical tenant requires no. 
capital. It is difficult to conceive of a person 
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Offering to take a tenancy of a vast business 
like: the Sooratee Bara Bazar without any 
capital whatever. We quite agree that cases 
of Riilsays, docks and gas companies, where 
ateoant has toincur large expenditure on 
necessary stock-in-trade, tools, machinery 
and plant, form no guide whatever in a 
case like the present. [t is urged that the 
hypothetical tenant takes over the large 
building with raised concrete platforms, 
which are let out to daily tenants at a daily 
rent, that these sub tenants provide them- 
selves with whatever furniture or apparatus 
may be necessary:for the purposes of their 
trade; that th» hypothetical tenant conse- 
quently does not require to expend any- 
thing in the way of fixtures, plant, or fur- 
niture, and that, as the rents come in daily, 
he will ba able from the first day of his ten- 
ancy to meet any liabilities which he may 
incur. Even though the tenant may not 
have to incur any expenditure on furniture 
or stock-in-trade, we think that it is un- 
reasonable to suppose that he could take 
on the tenancy of the Sooretee Bara Bazar 
without any capital. If a tenant had 
no capital, the landlord would obviously 
insist on his rent being payable in;advance. 
A small sum, in our opinion, ought to 
have been allowed sufficient to cover one 
month's rent payable in advance, and any 
"other expenditure, such as a deposit in 
. respect of electric light, which the tenant 
might haveto incur; and we think that 
there will have to be a remand-to ascertain 
the amount under this head. 

Intimately connected with the last point 
is the further objection which the appel- 
lants take, tothe assessment, in that the 
Commissioner has taken the Directors’ 
commission, viz., Rs. 15,246 as a sufficient 
allowance for the profit which would be 
_gufficient to induce a hypothetical tenant to 
incur the responsibility ofthe tenancy of the 
“bazaar. Admittedly a hypothetical tenant, 
“not being a philanthropist, would require a 
substantial inducement to make him incur 
a heavy responsibility. Ithas been pointed 
out that the Directors’ remuneration might 
be taken as ar equivalent of the tenant's 
remuneration for his personal management, 
„and that in the Commissioner's calculation 
nothing has been allowed to the hypotheti- 
cal tenant for his management beyond 

the amount allowed for cost of establish- 

. ment. Wethink that there will have to be 

Ja remandfor a finding of what, in the 
-- gondition prevailing in Rangoon, would 
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be a reasonable amount as tenant's profit 
to induce a hypothetical tenant to become 
tenant of the bazaar premises after taking 
into consideration reasonable remuneration 
for himselfas manager. 

The appellants claimed that an allowance 
of 10 per cent. should have been made on 
account of stalls which became empty and 
remained vacant for some time before being 
re-let, for bad debts, irrecoverable rents and 
such other contingencies. Itis admitted 
that the Finance Oommittee, on the re- 
commendation of the Commissioner, order- 
ed that a deduction of 10 per cent. in 
regard to these contingencies shall be made 
on all property letin separate parts. The 
Commissioner has, in our opinion, quite 
rightly held that this order does not apply 
to the bazaar which is being valued on 
the principle of what rent would a 
hypothetical tenant be prepared to give for 
the bazaar as a going concern. The Com- 
missioner had held that vacancies are very 


. Seldom to be found in the bazaar, and that 


the machinery for collecting rents works 
so well that the amount which has to be 
written offas “irrecoverable” is reduced to 
@minimum. It is objected on behalfof the 
appellants that exceptional good manage- 
ment should not be imputed to the hypo- 
thetical tenant, but only ordinarily reason- 
able management. There is no question 
of legal principle involved in this point, 
The Commissioner has made an allowance 
under this head; and nothing has been 
adduced before us to lead us to think 
that the amount allowed is unreasonably 
small. 

Finally it is claimed that the deduction 
on account of Municipal taxation should 
be 25$ per cent. instead of 164 per cent. 
and that the method of calculation is 
wrong and results in a deduction of only a 
little more than 14 per cent. instead of 
163 per cent. Both of those questions were 
decided in Suratee Bara Bazaar Co. v. 
Municipal Corporation of the City of Ran- 
goon (|) which was between the present 
parties. It is contended that those decisions 
were wrong. 

We are of opinion that those decisions 
are correct, but think it desirable to 
attempt to make the reasons for them some- 
what clearer. ° , l 

The Commissioner's calculations up to 
this stage have determined the gross 

(1) 84 Ind. Cas, 996; 3 Bur. L. J, 221; A I. R. 1925 
Rang. 118, Í 
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&nfoünt which a hypothetical tenant would 
'bé prepared to pay for the premises. In 
‘Addition to the rent the. tenant will be 
liable also for certain Municipal taxes. 
If we add taxes. to the gross amount 
‘already calculated we shall ex-hypothest 
atrive at a- total greater than the tenant 
will pay. The rent must, therefore, be less 
than that gross amount by a sum equal 
to‘ the amount of the Municipal taxes 
‘payable by the tenant. In this case the 
gross amount is Rs; 58402. The taxes 
"payable by- the tenant amount to 163 per 
-Gent. of the rent. The .problem before 
us, therefore, is— i 

What. is the sum which with 163 per 
cent. of itself added will equal Rs. 58,402? 
“In another words we have to solve the 
eqüuation — | i 
-Rent plus 164 per'cent..of rent = Rs. 58,402 


- That is rent, plus 33/200 ofrent = ,, 58,402 
. Or 233/200 of rent we = 4, 98,402 

Therefore rent |. a = „ 98,402 200 -233 
=-,, §0,13 


This result agrees with that obtained by 
“the Commissioner using the formula given 
in the former case. | ; 
Verifying this by working baekward we 
"find that 164 per cent. of Rs. 59,139 is 
“Rs. 8,271 and adding these two together 
“we. 'get Rs. 58:401. Fractionsare, of course, 
neglected. On this it is clear that the 
“method of'ealeulation adopted. is correct. 
-:@oming now to the claim that the 
‘allowance should be 234 per cent. we find 
‘that this is made up of the 162 per cent. 
‘already dealt with'and 7 per cent. which 
"yepresents the general tax payable by the 
landlord. As this is not payable by the 
‘tenant-there is no reason whatever why it 
-should ‘be taken into account in calculat- 
“ing the true rent from the gross amount 
that the hypothetical tenant would be 
‘ableto pay.  - 
In the result we remand the case with.a 
direction that the Commissioner do proceed 
- to'detérmine'the allowances which should 
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"be made.on' account of— . 
^. fW) interest on the capital required by a 
hypothetical tenant : and B 

(ij) reasonable profit ofthe hypothetical 
teriant. : P 

The appeal thus succeeds only on ‘two 
“yery minor points gnd fails on the more 
substantial questions. We: direct, there- 
fore, that the appellant do pay to the re- 
‘spondent ten gold mohurs as the costs of 
“this appeal. ; PN Ih 


ALN, A. Appeal allowed. 
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RANGOON HIGH COURT. | 


— 
at 


First Orvic Appaau No. 185 oF 1927 — 


- AND 
OrvrL MiSOELLANEOUS ÁPPEALS 
Nos. 112, 127, 128, 129 of 1927, 
August 1, 1927. ^ 
Present:—Sir Guy Rutledge, KT., 
. Chief Justice, and Mr. Justice Cart, 
M. E MOOLLA ann M. E. MOOLLA . 
AND Sons, LTD.—AÀPPELLANTS ' ° 
= versus >o 
OHARTERED BANK or INDIA, 
AUSTRALIA, AND CHINA —RESPONDENTS. 
Civil Procedure Code (Act V of 1908); s. 47,0. XXT, 
rr. 2,46—Agreement before decree not to execute decree, 


validity of —Presidency Towns Insolvency Act (III .of . 


1909), s, 12 (2)—Application by secured creditor— 
Estimate of security—Revision by Court—Prohibitory 
order addressed to Secretary —Acceptance by Managing 
Director—Validity of ^ attachment—Application ' for 
adjudication—Withdrawal—Fraudulent preference— 
Prejudice to other.creditors— Appointment of liquidator 
—Discretion of trial Court—Interference in appeal. 
An agreement entered into by a party to-a suit 
before the passing of the decree, that he will not 


‘take any steps to enforce the decree to be passed 


against the other party cannot be entertained by an 
executing Court: [p. 861,c0l. 2.] ~ 


Mulla Ramzan v. Maung Po Kaing (1), followed. . 


Where a secured creditor who 'applies'for -adjudica- 


.tion of his debtor as an insolvent gives an estimate 


of the value of.his security, the Court, will not enquire 
into its correctness if it is a genuine estimate, “|p. 
862, col. 1.] $ PE ET i 

' A prohibitory order issued to a Company without.a 


‘Secretary can be validly:accepted by. its, Managing 


Director even though theorder is wrongly addressed 
tothe Secretary. [p. 862,.col. 2 UAE 
A Court should not allow a.creditor who has applied 


to adjudicate his debtor-as an insolvent,to/withdraw 


his application where :such withdrawal would result 


-in a fraudulent preference of the petitioning . creditor 


to the detriment of .the other creditors. [p. 868, col. 

1. i 

Tihe appointment of a liquidator is a matter.purely 

in the discretion of the trial.Court and the decision 

of the trial Court should not be interfered -with except 

under very special circumstances. [p. 864, col.27] ` 
Noble v. Bank of Burma (2), followed. a 


Messrs. N. M. Cowasji, Keithand Munshi, » 


for the Appellants. 
Messrs. Leach Clarke, for the-Respondent, 
Messrs. Dhar, Clifton and “Campagnac, 

for .the 'Oreditors. 3 E Qe 


JUDGMENT.—These are a group of 
appeals from orders on'the Original Side 
adjudicating Mr. Moolla an -insolvent and 
winding-up M. E. Moolla and Sons, Ltd., 


-a private Limited Company of which'he 


is the Managing Director and in which 


-he ‘holds a vast majority-of -the shares. 


As the questions. in each are intimately 
connected, we.shall deal with them in the 
same judgment, : 
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"Mr. Moolla was possessed of a very large. 


estate of immoveable property, and in 
about 1920 floated à Company called the 


Ally Moolla Industrial Corporation, .to 
which he transferred inter alia 40 acres. 


of land with a rice mil at Pazundaung, 
and in which he held a large .number 
of shares both Preferenceand Ordinary. 
Early in 1921 he promoted M. E. Moolla 
and Sons, Ltd., to which he -transferred 
most of his immoveable property and in 


which he admittedly holds by far the 


greater numberof shares. 
‘The Ally Moolla Industrial Corporation 


by an order dated the llth April, 1924, 


was compulsorily wound up and Mr. J. A. 

Robin, ‘Chartered Accountant,, appointed 

Official: Liquidator., The winding-up has 

not yet -been completed. 

. . We shall now 
the individual: appeals. ' 


First ‘Civil Appeal No. 185 of 1927.— 


Respondent Bank advanced to the ap- 
pellants-& ‘large. sum of money -and as 
security held a;mortgage, dated the 19th 
January, 1923, over'the premises -known 
as No. 7, Merchant Street, Rangoon,and 
the "western half of First Class Suburban 
Allotment No. 31,. Rangoon. -The Bank 
had a further-security in that 9,900 Pre- 
ference shares in the Ally Moolla In- 


dustrial -Corporation were . transferred to 


the -names of the Agent and -Sub-Agent 
of the -Ohartered Bank and the -scrip- 
lodged "with tha Bank. The. Bank -filed 
a imortgage -suit being Civil -Regular No. 
. 960 of 1925 -against 
obtained-a ‘preliminary decree on the 
24th August, 1925, for over Rs. 9,00,000. 


The “Bank -then -applied for a ‘personal 


decrée against the appellantes in 
respect of balance outstanding after 
the -salo of the. mortgage property. This 
was on :loth January, 1927. The -appel- 
lants asked for time to. file objections 
' end. timè was;given till 31s& January, 1927, 
' Objections were not filed by 3lst January, 
1927, -but the -appellants seem 'to have 


verbally -pressed :the -objection that the - 


Bank was not'entitled to a. personal decree 
until they -had:sold the 9,900.shares in 
the Ally Moolla Industrial Oorporation 

... - Eventually, on the.3rd:February, 


1927.2 personal decree for. Rs. 3,22,862. 9-4 


with interest was passed with the consent 
of the: defendants’ attorney. . E 

“On-the 21th February, . 1927, the Bank 
filed an ‘application for execution and on 
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proceed to deal with ` 


the appellants and - 
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the 9th March, 1927; a'prohibitory . order 
was -passed attaching. 15,3848 Ordinary 
shares belonging to the lst appellant in 
the 2nd appellant Company, which were 


in the custody of the Bank's Advocates, 


Messrs. Ormiston and Leacli, in respect 


-of'' another creditor of.-the appellants. 


Then, on 6th April, 1927, the Bank applied. 


to adjudicate the Ist appellant an: ingol- 


vent-and not until 25th April, 1927, did 
the appellants make the application before 
us, which is: one under O.XXI,r. 2, of 


the Code of Civil Procedure to record an 


alleged agreement between Mr. Ormiston, 
the Bank's Advocate, and Mr. Burjorjee, 
Advocate for the appellants. Mr. Burjorjee, 
in his affidavit in support, states that 
Mr.- Ormiston promised that the Bank 
would never take any step. to have M. E. 
Moolla -adjudicated “an insolvent, or to 
wind-up M. E. Moolla and Sons, Ltd., 
nor take any steps to enforce the personal 
decree unless for the purposeof obtain- 
ing the rateable share of.the Bank of any 
assets realised by any -Court belonging to 
either.of the judgment-debtors, and that 


on the strength of this promise the:draft 


Objections were not filed and that Keshavlal 


"would attend before the Court and con- 


sent to the personal decree being passed. 
. (Their Lordships referred to the affida- 
vits:and continued:—] > - IE 
We, therefore, agree with the learned 
Judge on the Original ‘Side that the-an- 
pellants have failed to prove any .such 
agreement as that alleged and -we -are 
satisfied that the appellants’ attorney, 
Keshavlal,;was himself fully aware of 
what transpired on the 2nd February and 
was in-no way induced to consent to-the 
personal decree through thinking that Mr, 
Ormiston had made any such promise. as 
Mr. Burjorjee alleges in his affidavit. The 
application was not, in our opinion, a 
bona fide one, but-made -with the object ` 
of gaining time. We have dealt with this 
matter on the facts because it was.so 
dealt with by the learned Judge. on the 
Original Side, and because : the facts’ are 
of importance -in relation -to the other 
appeals on the question as to whether there 
was any bona fide dispute.as to the fact 
ofthe..debt-being due tothe Bank, But 
we arealso of opinion that-the application 
was not one that -coald be: entertained 
under O. XXI r. 2, of the Civil Procedure 
Code or could be dealt with bythe lix-. 
ecuting Oourt under p, .47 of the Qoag, 


803 ` 
The case set up issiinilar to that of Mulla 
Ramzan v. Maung Po Kaing (1) and we 
agree with the decision in that case and 
with, the reasoning on which it is based. 

‘The appeal must, therefore, be dismissed 
with costs,-ten gold mohurs. : 
Civil Miscellaneous Appeal No. 112 of 1927. 
—This is an appeal by Mr. Moolla against 
the order of 7th May, 1927, adjudicating 
him an insolvent, and a complaint is made 
that the learned Judge acted unreasonably 
in- not granting time tothe appellant and 
in not holding an enquiry to ascertain the 
value of the shares in the Ally Moolla 
Industrial Corporation, which the Bank 
held as security. 
ik ok, * * 
. An objectionis urged that the -Bank 
put-a fictitious value, namely Re. 1, on 
the shares held by them as security. 
The law no doubt requires the decree- 
holder to value any security in his hands 
before applying to adjudicate. According 


to s, 12 (2) of the Presidency Towns In-. 


solvency Act: “If the petitioning creditor is 
a secured creditor, he shall in his petition 
either - state that he is willing to 


relinquish his security for the benefit of 


the creditorsin the event of the -debtor 
being adjudged insolvent or give an 
estimate of the value.of the security. In 


the latter case, he may be admitted as a 


petitioning creditor to the extent of the 
balance. of the debt due to him after 
deducting the value so estimated in the 
same way as if he were an unsecured 
creditor" And Mr. Chamier (2nd Edition, 


page 30), states in his notes under this” 


section: "Where, however, a creditor gives 
an estimate of his security, the Court will 
not enquire into itscorrectness if it is a 
genuine estimate.” The Bank’s Agent 
has, in fact, valued the shares at the 
nominal sum of Re. 1, stating that there 
is no market for the shares, and we are 
satisfied, for the reasons given, that the 
estimate was genuine. Mr. Rahman stated 
that the Official Assignee had lately sold 
100 Ordinary shares for Rs. 1 a share 
and 50 for Re. 1-1. In our opinion, these 
sales were not a genuine proof of the 
market value and were probably merely 
made in view of the present proceedings. 
The Court was entitled to accept the 
statement,of the Sank’s Agent without 
requiring any further proofand the accu- 


(1) 96 Ind. Cas. 773; 4 Rang. 118; 5 Bur, L, J. 41; 
A, L R. 1026 Rang, 140, : di ' 
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racy of this: valuation, as we have alréadY 
seen in the previous-case, is borne out’. 
by the Official Liquidator's evidence that 
the shares are worth nothing. He is 
corroborated in this by the affidavit ofa: 
partner in Messrs.*Mahony & Co. a firm 
of Stock and Share Brokers of standing. l 
The main question argued in this case, 
however, was that there was no valid 
attachment on either Mr. Moolla or . the”. 
Company. Service of notice was accepted”. 
by Mr. 8. M, Rahman Chowdhury, referred | 
to in the argument as “Rahman.” The. 
power-of-attorney is dated the 12th July, 
1921, and is in favour of three persons, 
Keshavlal, Rahman and one Cassim. Nacoo:: 
da. It isnot a full power, but, from a. 
careful perusal, the intention was obviously: 
to make it as fullas possible with regard. 
to suits, legal proceeding or any ease of . 
whatsoever nature in any Court orpublie : 
office ortribunal "and generally to do (all 
acts and things for the said Muhammad. 
Ebrahim Moolia in relation to the premises’. 
aforesaid as the said M. E. Moolla could _ 
do if personally. present." It was urged. . 
that although this.power gave the three . 
persons named powerto take any action. 
with regard to the institution, prosecution  , 
or defence of a suit, it did not empower -- 
them to accept notice for Mr. Moolla in 
an execution matter. In view of the words 
quoted, and the whole tenor -of the. in- 
strument, we consider that this argument is ` -. 
unsound and we are of opinion that Mr... 
Rahman had full power to accept notice 
for Mr. Moolla... The question of his power 
to accept on behalf of the Oompany res, 
quires some further consideration. The - 
attachment of the shares was by way of. 
prohibitory order According to.O. XXI. 
r, 46, (1) "In the case of ......... a share in. ` 
thecapitalofa Oorporation........ „the attach- 
ment shall be made by written order 
prohibiting ......... the person. in whose 
name theshare may be standing from trans- 
ferring the same orreceiving any dividend 
thereon......... (2) A copy of such order shall 
be affised on some conspicuous: part of the. 
Court-house, and another copy shall be sent - 
ov to the proper officer of the Corpora- 
DIO seis Ki ; 5 ou 
We may mention that Mr, Moolla. as. 
Managing Directior gave the three persons 
above-named an almost identical power on 
behalf of Moolla and Sons, Ltd. The order 
was sent to the offices of the Company and 
was received by Mr, Rahman, the atforn ay | 
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of the appellant, who was Managing Direc- 
tor of the Company. A point is made 
thatit was addressed to the Secretary of 
the Company. The Company, being a 
private one, had no Secretary. Obviously, 
in such circumstances, the Managing Direc- 
tor was the proper officer of the Company 
within the. Rule, and, considering the 
powers entrusted to. Mr. Rahman by his 
power-of attorney, he was duly empowered 
to recelve the notice on behalf of Mr. 
Moolla. If the notice had been sent by 
registered post to the offices of Company, 
the Rule would have been sufficiently com- 
plied with. We, therefore, agre» with the 
learned trialJudge in holding that there 
had been an effective and valid attachment 
of theshares for twenty-one days and that 
the appellant had consequently :committed 
an act of insolvency. 

A further point has been urged that at 
the hearing on the Original Side, an offer 
was made to pay down Rs. 2,00,00U of the 
debt and give security with regard to the 
balance if the petition was withdrawn and 
the respondent Bank was willing to accept 
this offer if the Court approved. The offer 
has been renewed before us in a-still more 
complete form, namely, to pay the whole 
amount, and the position taken up by the 
Bank is the same. The learned Judge 
declined to allow the petition to be with- 
drawn on these terms and hig ressons, from 
his reference to another case, seem tobe 
that to permit such a thing when there 
were other creditors might in fact result in 
the Court allowing a fraudulent preférence 
in favour of one creditor to sheserious 
detriment of other creditors, There ig 
obviously great force in this argument, If 
there were.no creditors other than the Bank 
we would have had no hesitation in adjourn- 
ing the matter to give the appellant an 
opportunity of fulfilling his promise and 
then allowing the Bank to withdraw its 
petition. We are in the dark as to the 
extent of the appellant’s indebtedness, for 
unfortunately, he has not chosen to file 
his schedule, but from the proceedings 
before us in this and the next appeal, we 
know that he has several other creditors for 
large amounts (whose consent had not been 
obtained). , 


We are consequently unable toaccede 


now, as to dọ so would. prima facie be to 
allow one creditor to be paid in full 
and so jeopardise the righis of the other 
creditors, | 
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For these reasons the appeal must be: 


dismissed with eosts ten old mohurs. e 
Ciwil Miscellaneous Appeal No, 127 of 


1927.—In disposing of this appeal, we shall 
, 85 the same time dispose of Civil Mis- 


cellaneous Appeals Nos. 128 and 129 : of 
1927, as they are on behalf of creditors who 
oppose the winding-up of the Company. 

In this case the respondent ‘Bank has 
entered a petition for the winding-up of 
the appellant Company . . . , e 
learned Judgeon the Original Side ordered 
the Company to be wound-üp and appoint- 
ed Mr. Hormasji,the Administrator- General 


,and Official Assignee, as Offieial Liqui- 


dator ofthe Company. Hence this appeal, 

The petition of the Bank was that they 
had obtained.a personal decree against the 
Company on 3rd February, 


om 1927, in. 
Oivil Regular No. 160 of 1925 for 
Rs. 3,22,809.4.9 and interest thereon 


at 6 per cent. per annum from’3rd Jan- 
uary 1927, to date of paymentor realisation; 
that by a demand dated 3rd March, 1927, 
the petitioner required the Company to pay 
the said sum, that the demand wag served 
onthe Company at its registered office on 
4th March, 1927, and that the sum had not 
been paid. Section 163 of the Indian Com- 
panies Act (1913), states :— mE 
“A Company shall be deemed to be 
unable: to pay its debts—(1) if à creditor, 
by assignment or otherwise, to whom the 
Oompany is indebted in a sum exceeding 
Rs. 500 then due,has served on the Com- 
pany, by leaving the same at its registered 
office, a demand under his hand requiring 
the Oompany to pay the sum so due and the 
Company has for three weeks thereafter 
neglected to pay the Sum, or to secure or 
compound for it to the reasonable satisfac- 
tion of the creditor,” 
'" And s. 162states :— < : 
“A Company may be wound-up by the 
gourt . , (v) if the Company is unable 
to pay its debts," 
It was urged that the learned Judge 
should have adjourned the matter under 
8. 170 (1) as there wasan appeal pending in 
the matter of the adjustmentof the personal 
decree, that is the matter which we have 
disposed of in the first of this series of 
appeals. The learned Judge had already 
decided this matter and held that there 
was no substancein iteand in our judg- 
ment above we have upheld his decision, 
As there was no stay, he was under no 
obligation to question his own decision and 


A. 


adjourn the matter." It is then further 
urged that he disregarded the wishes of 
the majority of the creditors and did. not 
carry out the spirit of s. 174 of the Com- 
panies Aet, which states that the Court may, 
ag.to all matters relating to the winding-up, 
have regard to the wishes of the creditors 


- or contributors as proved to it by any suffi- 


cient evidence; and it is urged that he 
should have given time to the various 
creditors to put forward their objections to 
the winding-up, and to show that the Com- 
pany was solvent, a number of affidavits 
have been filed (most of them dated 18th 


June. 1927) all stating the amount of the | 


appellants’ indebtedness to them. and 


most ‘of them ` asking for time to 


formulate their objections. As the appli- 
“cation was recorded to be advertieed on 


9th April, 1927, it would seem that they 
had ample time to instruct their Advocates 
as.to whattheir objections were and from 


“the proceedings it seems clear that their 


Advocates did state those objections. 

M GROC o * - af 

' There is a'great preponderance of creditors 
in favour:of the winding-up. "We may here 
say that, for the reasons already . given, 
weareof opinion that, there was no bona, 
fide dispute as to the amount of appellant's 
debt. Various English cases have been 
cited to show that where there was.an offer 
of payment of-a- debt; the Court granted 
time, but we do not think that these cases 
are .of much ‘assistance in: decidin ga. case 
like the present, though, no doubt, they 
might be of great assistance were this a 
public commercial Company. But here 
we have a case ofa man with large estates, 
who -has . transferred these estates to a 
private Limited Company.in which he holds, 
according to the learned trial Judge, 
admittedly £0 per cent. of the shares, over 
which as Managing Director up till the 
winding:up order he had complete control. 
He admittedly has great liabilities, as has 
the Company, ånd he has: been adjudicated 
an. insolvent. We take judicial notice of 


‘the-fact, which has not been mentioned in 


argument, that there is a decree -of 
this Court against him for about 
-Rs.-17,00,000. It ison appeal to His Majesty 
in-Council and if not reversed will go to 
swell appreciably his liabilities. . Taking 
‘all the circumstanees cf the case ito con- 
sideration, we.are of opinion that reading 
s. 163 (i). with s. 162 (v), the learned Judge 


rag right in ordering the Company to he 


=- 
: 
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wound-up and in consideration -of -. the: 
peculiar facts- of..this case | and of -Mr. 
Moolla's great liabilities and his: predomi- 
nant holding of shares in the Company, . 
whose assets consist of Mr, , Moolla’s 
estates transferred to -the Company, it ig. 
also under s. 162 (vi) just and equitable 
that the Company should be wound-up. 
Messrs. Keith and Oampagnac complain 
of the. appointment -of the Administrator- - 
General and Official Assignee as liquidator ' 
and suggest.that there may be a conflict 
of interest between Mr. Moolla’s creditors: 
and the creditors of the Company and 
that the learned Judge ignored the wishes 


of the creditors, .a8 the- respondent Bank . 


suggested as.liquidator a gentleman. with : 
intimate knowledge of:the real property 
market,.in Rangoon. On this: point, Mr. 
Leach on behalf of the Bank, states that 
though he: did suggest this gentleman 
as liquidator to the-trial Court, he -is 
satisfied with. the appointment made and: . 
leaves the matter entirely to the. Court, 
Mr. Dhar, on the other land, for his clier ts 
andon behalf of Mr. Clifton, strongly. 
supports the appointment of:the- Official . 
Assignee and-asks that the discretion of the : 
learned trial Judge-should not-be interfer- 
ed with, and relies.on a/decision ofa Bench 
of the late Chief Oourt in.Noble v: Bank 
of Burma E(2) "where Sir Charles Fox held : 
that the appointment of a liquidator. wasa 
matter purely in the discretion of. the trial 
Oourt and that that decision should not: 
be interfered with, except under very special . 
cireumstances; AC MM j 
Weare in fùll agreement with the trial » 
Judge that in the peculiar circumstances 
of the case, Mr. Hormasji is the. most 
suitable person to be Official Liquidator 
of the Company. As Official Assignee, he 
is: the representative of Mr.- Moolla and 
consequently the great bulk. of the shares 
in the Company are vestedinhim. Heis. 
an- officer of great-experience and, with 
the highest-reputation for integrity and we 
think that his appointment will eliminate 
opportunities of ob&tructing the proper and 
efficient liquidation of the Companys 
affairs. At. any rate, we are satisfied that — 
it will afford the several creditors an oppor- - 
tunity of having their debts.diseharged.  . 
For these reasons, we confirm the order 
appealed against. The appeals are accord- 
ingly dismissed. ; UL 
AN. A. : Appeals dismissed, 
(2) 17 Ind, Cas. 858; 5 Bur, L. T, 198, a 
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OUDH CHIEF COURT. 
Srconn Rent APPEAL No. 33 or 1997. 
December 3, 1927. 
< Present.—Mr. Justice Misra. 
- Pandit LAKSHMI DHARC-—PLAINTIEE 
^v. APPELLANT | ; 
27.0. ~ Versus 
-DHOKHE LAL AND ANOTHE&— 
DsgFENDANTS—RESPONDENTS. 
'  Co-sharer—Suit for profits—Calculation of rent of 
._ khudkasht land, basis of. ] 
“In a suit by a có-sharer for profits, the rent of 
khudkasht land in the possession of the defendants 
“should not be calculated on the basis of actual 
collections or the circle rate but should be calculated 
on the basis of the boundary rate of lands of the 
“Village in which ‘the land in dispute is situate. 


Appeal against a decree of the District 


Judge,Sitapur, dated the 23rd May, 1927,. 


modifying that of the Honorary Assistant 
Collector, First Olass, Kheri, dated the 2nd 
` August, 1926. P c < > 
- Mr: Moti Lal Saksena, forthe Appellant. 
` Mr. Puttu Lal; for the Respondents. 


.-JUDGMEN T.—This is. an . 8ppeal 


arising out of. a suit for profits in respect of © 


the Patti Dhokhe Lal, situate in village 
Birampur; Pargana Aurangabad, District 
Khéri.. Tae said patti consists of 9 biswas, 
. Of which one:third. is owned by Lakshmi 
"Dhar,. plaintif-appellant; one-third by 
-Dhokhe Lal, defendant-respondent No. 1; 
did one-third by Jagannath Prasad 
. defendant-respondent No.2. The share of 
each of them, therefore, amounts to. 134 
.biswansis, NN 
: The :first Court, decreed the plaintiff's 
Claim for Rs..119-12-6 against defendant 
No. land for Hs. 1-14-4 against defendant 
No. 2. The calculation which was accepted 
by the trial Court was the calculation of the 


rent of the khudkashtland made on the: 


basis of the circle rate. It considered it to be 
a fair and equitable rate for ascertaining 
the rent of thé khudkasht land in the 
possession of the defendants. The figure 
had been arrived at after making a -deduc- 
tion of 30 per cent. from. the actual rent, 


ealculated-according to circle rate, 


On appeal by the plaintiff, the learned 
District Judge of Sitapur increased the 
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fore me was to-the'effect that: the Courts 
below had erred ‘in calculating the profits 
according to- the circle rate. The argu- 
ment was that either the plaintiff-appellant 
ought.:to have been given a decree for 
profits-on the basis of the actual collections, 
according to which he would be entitled to 
Rs. 282-7-6. as shown in. the ‘statement 


" prepared by the Patwari.in the trial Court 


(Ex. 1), or inany ease, according to the 
gross rental as calculated for the. entire 
village Baikunwan as mentioned in:Ex. 3. 
In my opinion the plaintiff-appellant should 


.not beallowed profits according to any of 


these calculations; nor. should he' be allow- 
ed according to the circle: rate; but he 
should be allowed according to the boundary 
rate of the lands of thé. hamlet of Biram- 
pur in which the land in dispute is situate. 
In order to find out these calculations I 
directed the plaintiff-appellant to: summon 
the Patwari for this date, . 2 
. The Patwari has appearéd in Court and I 
have recorded his statement. He has also 
prepared a statément from which it appears 
that the ‘average rate of rent.of the-lands 
which.constitute the boundary of the lands 
in suit works out at Ra. 6 per acre; and 
according to that calculation the ‘profits 
to which the plaintiff-appellant: would be 
entitled for the years ‘in suit, would be 
Rs... 189-10-8; ag ou eS 

I, therefore, modify the decrees passed 
by the Courts below and in lieu thereof 
grant a decree for Rs, 189-10:8,- Out of 
this amount a decree for Rs. 186 8:8 is 
passed against defendant-respondent. No. 
d; Dhokhe Lal, and a decree for-Rs. 3-2 
against defendant-respondent No, 2, Jagan- 


- a 


-nath Prasad.: The plaintiff will get his 


costs. in the-first Court on. the: amount . 
which has now been decreed: to him. In : 


ihe lower Appellate Court and in this 


Oourt the parties will receive and pay 


‘costs in proportion to their success and 


failure in this appeal. | AM | 
ANA C Appeal allowed in part, 


amount decreed by the first Court ta ~ | 


Rs. 157 by disallowing the deduction of 3 A 


. per cént, which amounted t R&.36. ~. 
The plaintiff-appellant has now come up 


-to this Courtin second appesl and. the 
main contention urgéd on his behalf on - 


‘the date of the hearing of the case ben 
55 
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. OUDH CHIEF COURT. 
Second CIVIL APPEAL No. 195 oF 1927. 

January 3, 1928. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza, 
RAM NARAIN-—DEFENDANT— APPELLANT 
versus ; 
MANNU LAL AND OTHERS—PLAINTIFFS AND 
SARJU AND OTHERS—DEEFRNDANTS— 
RESPONDENTS. 

Adverse possession —Enjoyment of property by ome 
co-sharer to exclusion of another—Assertion of 
exclusive title to property— Ouster—A dverse pos- 
session. 

Where a co-sharer in a patti has been in participa- 
tion ofthe rents and profite for a long time to the 
exclusion of the others and has successfully asserted 
his right to the sole enjoyment of the property for 
more than 12 years, adverse possession may be held 
to have been clearly established, even if the property 
in question is a share in à defined patti. 

Corea v. Appuhamy (1) and Varada Pillai v. Jeeva- 


rathnammal (2), referred to. 


Second appeal against the judgment 
passed bythe Subordinaté Judge, Hardoi,in 
Oivil Appeal No, 78-180 of 1926, dated the 
10th March, 1927, confirming that of the 
Munsif, Bilgram, in Suit No. 100 of 1926, 
dated the 7th September, 1926. 

Mr. S. N. Roy, for the Appellant. 

Mr. S. C. Das, for the Respondents. 


JUDGMENT.—The only question to 
te determined in this second appeal ig 
whether the decision of the Courts below 
- to the effect that the plaintiffs-respondents 
have obtained title to the property in suit 
by adverse possession is 8 good decision in 
law. The decisions of fact which cannot be 
questioned in second appealare as follows: 
The appellant's predecessor-in interest un- 
‘doubtedly. obtained title to the property 
under a sale-deed, but subsequent to his 
having done so the plaintiff side have paid 
the land revenue on the property and made 
collections and enjoyed the sir and khud- 
kashtand the appellant has not obtained 
any benefit of any kina from the property 
. either by receipt of mesne profits or in 
other manner. The case submitted by the 
learned Counsel for the appellant is that, 
inasmuch as the property in question is a 
share of about one-fifth in a defined patti, 
and inasmuch asthe appellant is a co-sharer 
in that patti, it is impossible for the 
plaintiffs to assegt adverse possession 
against him in view of the decision of the 
House of Lords . in Corea v. Appuhamy (1). 


nal (1912) A. 0,280; 81 LJ, P,O, 151; 108 L, T 
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But the principle laiddown by their Lord- 
ships in that decision does not assist him. 
In that case the person asserting adverse 
possession had alawful title, and their Lord- 
ships approved of a previous decision to 
the effect that possession is never consider- 
ed adverse if it can be referred to a law- 
ful title. In that case also adverse posses- 


Bion was pleaded by one co-owner 88 against . 


another co-owner, the co-owners 1D question 
being members of the same family, Apart 
from the fact that in a subsequent decision 
of their Lordshipsof the J udicial Committee 
in Varada Pillai v. J eevarathnammal (2) 
their Lordships refused to discuss whether 
the rule was applicable to sharers in an Un- 
partitioned agricultural village in India 
holding their shares as members of & joint 
family, it was clearly laid down in Corea 
v. Appuhamy (1) that where an ouster or 
something equivalent to an ouster had 
been proved and the period of por session 
after an ouster had exceeded the statutory 
period provided by the law, the person 
ousted would have no redress. Here, in 
our opinion, there is 2 clear ouster. The 
ease before us is in effect an ejectment. 
There has been an ouster. The appellant 
has not been in participation of the rents 
and profits for a considerable length of 
time and the plaintifis have successfully 
asserted their right to the sole enjoyment 
of the property. In these circumstances 
the decision of the Courts below is correct, 
We dismiss this appeal with costs. 

G. H. Appeal dismissed. 

(2) 53 Ind. Cas. 901; 46 I. A. 285; (1919) M. W. N. 
724; 10 L. W. 679; -24 0. W.N. 846; 38 M. L. J. 313, 
124; 10 T D 43 M. 244; 2U, P. L. R. (P. 0.) 64; 22 
Bom. L, R. 444 (P. O.). 
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OUDH CHIEF COURT, 
First OIVIL APPEAL No. 58 oF 1927. 
December 13, 1927. 
Present:—Sir Louis Stuart, Kr., 
Ohief Judge, and Mr. Justice Raza. 
JAGMOHAN SINGH AND ANOTHER 
— PLAINTIFFS—APPELLANTS 
versus 
Pandit SRINATH AND OTHERS 
—DEFENDANTS— RESPONDENTS, 


- Hindu Law—Gift by husband to wife—Stridhan 


—Widow's power to transfer—V iramitrodaya, author- 
ity of—Transfer as special gift to be enjoyed from 
generation to generation—Construction—Full propries 
tary rights, whether conveyed. 

When a husband who is governed by the Mitaka 


at 


s 


107 I. 0, 1928- 


shara Law makes a gift in favour of his wife, the 


property transferred by gift becames her stridhan . 


and if it is considered as self-acquired property she 
has ordinarily the power to transfer it and further 
such stridhan descends to her heirs und not to her 
husband's heirs. |p. 868, col, 2] 

There are, however, peculiar restrictions, ac- 
cording to. legal authority on the Mitakshara Law, 
to the widow's right to transfer landed property if 
DM has been made in a particular fashion. 
ibid. 

Where n husband transferred praperty io his wife 
a8 a special gift describing it as the property in 
his exclusive proprietary right amd stating that he 
transferred all the rights held by him to her, that 
she was to hold it generation after generation, that 
neither himself nor his own heirs were ever to maka 
a claim against her and that no one except her was 
to have any connection with the property: - 

Held, that the gift must be construed asa trans- 
fer of full proprietary rights with full rights of 
transfer. [p. 871, col. 1.] M 

Giridhari Lal Roy v. Bengal Government (1), Collector 
of Madura v. Mutu Ramalinga Sathupathy (2), Suraj- 
mani v, Rabi Nath Ojha (3) and Fateh Chand v. Rup 
Chand (4), referred to. 

The Viramitrodaya is receivable as an exposition 
of what may have been left doubtful by the 
Mitakshara and declaratory of the lew of the Benares 
School. (p. 869, col. 1.] 

First appeal against a decree of the 
Subordinate Judge, Fyzabad, dated the 
23th January, 1927 

Mr. Niamat Ullah, Dr. J. N. Misra and 
Mr. Balbhaddar Sahat, for the Appellants, 

Messrs. A, P, Sen and Ali Zaheer, for the 

espondents, i , 

JUDGMENT.—Subedar Gaind Singh 
obtained in 1859 a grant, which, it is agreed, 
consisted of ten and a half villages in the 
Fyzabad District asa reward for his loyal 
Bervices in the disturbance af 1857. This 
grant received the name of Bhiti Risalpur, 
&nd the name of Subedar Gzind Singh is 
entered as the ninety-second name in List 
VI prepared under the provisions of Aet I 
of 1869 as the name of the grantee of the 
Bhiti Risalpur estate. As his name was 
entered in List VI the succession to his 
property, in event of his dying intestate, 
was regulated by the ordinary Hindu Law 
under the provisions of s. 23of Act I of 
1869, Subedar Gaind Singh did die in- 

testate, but 16 18 an admitted fect that at the 
time of his death he was not in possession 
of any portion of the Bhiti Risalpur estate, 
as he had parted with the whole of it 


during his lifetime. He died in October, 1880, - 


We find that in 1876 he had disposed of 
the major part of the estate to outsiders, 
and had retained only a portion of the 
village of Mareman in which he resided, the 
Whole of the village of Bhiti, and the whole 
pf the village of Fatehpur, and half of the 


~- 
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village of Nau Sanda. His family then 
consisted of his wife Agand Kuar, his 
daughter Phuljhari who was a married 
woman, and his daughter Sughar Kuar who 
was married to Sheuambar Singh. He had 
no sons. On the 25th November, 1876, 
Gaind Singh executed a registered deed in 
favour of his daughter Phuljhari, by which 
he transferred to her by gift with immediate 
possession the whole of his interests in 
Mareman, with the exception of certain sir 
and khudkasht land,. the whole of one patti 
and the half of the other patti, which he 
retained in his possession for life. The 
deed gave Phuljhari title to this property 
also upon the death ofher father. The 
deed in question transfers full proprietary 
rights. There can be no doubt as to that 
fact for in addition to words, which, in 
our opinion, convey an absolute proprietary 


“right, the words are added that Phuljbari 


is to have the power of mortgage, sale, etc, 
This deed was executed on thé 25th’ 
November, 18,6, as a deed . of gift, and on 
the 2nd December, 1878, he executed an- 
other deed by which he transferred by gift 
to Sheoambar Singh, his son-in-law, Sughar 
Kuar's husband, for the specific purposeg 
cf the maintenance and support of his 
family and children the whole of the 
village Bhiti. The donee was to obtain 
immediate possession. He was to have no 
power of alienation during Gaind Singh's 
lifetime, but was- given full powers of 
alienation after the death of Gaind Singh, 
This was the second deed. On the 7th of 
May, 1877, Gaind Singh executed a third. 
deed by which he disposed of- the whole of 
the remainder of the property then in his 
ownership. This. is the deed with the 
construction of the terms of which we are 
concerned in the present appeal. It is not 
questioned on either side that the two prior. 
deeds gave full proprietary: title to the 
persons in whose favour they were executed. 
There is considerable dispute as to the 
meaning of the third deed. Under the 
third deed Gaind Singh transferred to his 
wife Agand Kuar the whole of the village 
of Fatehpur and halfof the village df Nau 
Sanda, that is to say, the whole of the 
property which stil remained undisposed 
of. We shall deal with the cónstruetion to 
be placed on the terms of the deed later. 
Here it is only necessary to say that 
possession over the property was clearly 
transferred to Musammat Agand Kuar from 
the dete of the execution of the deed 
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Subedar Gaind Singh died in October, 18£0. 
Musammat Agand Kuar transferred by sale 


. the village of Fatehpur to Cbhedi Ram 


Misir on the 8th of September, 1881, bya 
registered deed ofsale in consideration of 
Rs. 6,000. Musammat Agand Kuar died in 
1886. Directly after her deatha certain 
Badri Prasad, who alleged that he was the 
purchaser of the rights of a certain Bahadur 
Singh in the said village and that Bahadur 
Singh was the réversioner to Gaind Singh, 
instituted a suit against Sri Nath and 
Sripat the sons of Ohhedi Ram for posses- 


. gion of the village of Fatehpur. This suit 


was instituted'in the Court of the Subor- 


- dinate Judge, Fyzabad. It sought to. set 


aside the deed of salein favour of Chhedi 


. Ram Misir on the ground that Agand Kuar 


had no right to execute it. That suit was 
dismissed. An appeal was filed in the Court 


ofthe District Judge of Fyzabad. That 


appeal. was dismissed. A further appeal 


_ was 


t 


taken to the Court of the Judicial 
Oommissioner. That appeal was also -dis- 


` missed, In 1904 another suitwas filed by 
-Jagmohan 


Singh, the present plaintiff- 


A" og 


..Bppellant, and his younger brother Jag 
. -Prasad Singh, now deceased, against Sri 


.- Nath,. the son of Chhedi Ram Misir in 
.- respect of the same property. This suit was 
. filed in the j 


Court of the Subordinate Judge 
of Fyzabad..Jagmohan Singh and Jag 
Prasad Singh were the sons of Sheoambar 
Singh. Their case was that, as Musammat 
Phuljhari had no children and had passed 
the age when she was likely to have children, 


and as they were sons of Sughar Kuar, the 
“daughter of Agand Kuar, they were entitled 
to the possession of Fatehpur on the ground 
that Agand Kuar had no right to transfer 
the property exeept for her lifetime. They 
claimed in the alternative a declaration that 
.£hey would be entitled to possession on the 
deaths of Phuljhari and their own mother. 


. The learned Subordinate Judge of Fyzabad 


. dismissed. their claim.. for possession, but 


- 
x 


. their suit was premature, 


ave them a declaration that they were 
entitled to the possession of the village of 
Fatehpur on the deaths of Phuljhari and 
Sughar Kuar, Sri Nath appealed against 
this decree to the Court of the Judicial 


. Commissioner. A Bench of that Court 


decided on the 4th March, 1907, that no 
relief could be granted to the plaintiffs, as 


They decided 
_ nothing upon: the merits. Previous to the 


' "decision of this appeal Musammat Phuljhari | 


chad died. Shediedin 1906. Sughar Kuar 


died in 1921. In 1925 Jagmohan Singh- 
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joining Jang Bahadur Singh, the son of 
Jag Prasad Singh—Jag Prasad Singh had 
died—instituted the suit out of which the 
present appeal arises against Sri Nath and © 
other descendants 6f Chhedi Ram Misir, 
They asked for possession of Fatehpur 
setting up the following case. Their case 
was that the transfer of 1877 made by 
Gaind Singh to Agand Kuar had given 
her the village of Fatehpur as stridhan, 
without power to alienate beyond her own 
life, that on the death of Agand Kuar a 
daughter's estate had come into existence 
in favour of Phuljhariand Sughar Kuar, 
that on Phuljhari’s death Sughar Kuar had 
obtained this estate by survivorship, and 
that on Sughar Kuar'’s death in 1921 the . 
estate devolved on them as daughter's sons. 
The learned Subordinate Judge has dis- 
missed this suit holding that under the 
deed of gift of 1877 (Ex. 9) a complete 
proprietary estate bad passed to Musammat 
Agand Kuar. He gave further reasons for 
this view. He diemissed the suit on this 
preliminary point without going into other 
matters, The plaintifis appeal against thia 
decision. 


= 


The first question which we have to decide 
is in respect of the limitations attaching to 
certain transfers made by gift bya husband 
in favour of his wife when . the husband is 
governed by the Mitakshara Law. When a 
husband who is governed by the Mitakshara 
Law makes a gift in favour of his wife 
the property transferred by gift be- 
comes her stridhan, and we have no 
doubt as to the fact that if the stridhan is 
considered to be her gelf-aequiréd pro- 
perty she would: @rdinarily ` have the 
power to transfer it, Further such stris 
dhan would descend by intestate succes. 
sion to her heirs and not to her husband'g 
heirs. But, as the learned Counsel for 
the’ appellants has rightly pointed out, | 
there are peculiar restrictions, according 
tolegal authority on the Mitakshara Law, ` 
to the twidow's right to transfer landed: 
property if the gift has been made in 
a particular fashion. We go direct to the 
authority in question, Itis the authority 
of the Viramitrodaya. As to the weight 
to be attached to this authority it is only 
necessary to say that in Giridhari Lal 
Roy v. Bengal Government (1) at page 14664 


(1) 12 M. L A. 448; 1B. L.R. P.C: 44; 3 Mad. Jur, 
986: 2 Suth. P. O. J. 159; 10 W. R: P. C. 81; 2 Sar, Pi 
O, J. 382; 20 E. R- 408; 1 ind. Deo. (x. 8)28. `- 
"Page of 12 M, Ll A—[EG] —— 
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Bald: 

"Adheringto the. principles which this 
Board lately laid down in the case of 
Collector of Madura y. Mutu Ramalinga 
Sathupathy (2) their Lordships have no 
doubt that the | Viramitrodaya, which by 
Mr. Oolebrooke jand others is stated to be 
a Treatise. of high authority at Benares, 
is properly receivable as an exposition of 
what may have been left doubtful by the 
Mitakshara, and declaratory of the law of 
the Benares School." 

The Mitakshara does not contain the 
qualification which we find in the Vira- 
mitrodaya but under this rule itis clear 
that we must consider the Viramitrodaya 
authoritative upon the point. In Ohap. V 
of the. -Viramitrodaya, para. 5, page 441, 
of Setlur's Complete Collection: of Hindu 
Law Books on Inheritance of 1911, the 
author says; — 

"In the disposal of woman's property, 
however, females have not independence 
without the permission of their husband. 
This is declared by Manu thus:— 

“Women shall not make any disburse- 
ment out of family property which is 
common to many, or even out of their 
own property without the permission of 
their -husband.’ Disbursement (nirhara) 
means, expenditure, (Manu 1X 199). 


"Butinthe disposal of some kinds of 
woman's property females have independ- 
ence; this Katyayana having described a 
kindof gift, declares thus:—‘The independ- 
ence of women who have réceived a kind 
gift, is admitted (in respect of it) forit 
was given by them out of kindness, for 
their maintenance. With respect to a 
kind gift, tha independence, atall times, 
of women is proclaimed in making sale 
or gift according to pleasure, even when 
it consists of immoveable :property' (II 
Cole. Dig. 594, cocorxxr). 

"Butas regards property given by the hus- 
band they have independence in dealing 
only with property other than immoveables. 
Tais is declared by Narada, thus:—' What 
has besn given by an affeetionate husband 
to his wife, she. may, even when he is 
dead, consume it or give it away as she 
pleases, excepting immoveable property’ 
(Narada, 1:28). The meaning is, that the 


(2) 12 M. I. A. 397 at p. 438; 1 B. L. R. P. 0.1; 10 
W. R. P. C. 17; 3 Mad. Jur. 288; 2 Suth. P. O. J. 135; 
Sar. P. C. J. 361; 20 E. R. 389; 1Ind. Dec, (v. s) 1. 


JAGMOHAN SINGH V, SRI NATH; 
their Lordships of the Judicial Committee 


868 ^- 
wife can onlyenjoy the immoveable pro~ 
perty given by the husband by dwefling. 
on it, ete, but cannot make a gift, sale 
or the like, Some are of opinion that ` 
the text of “Katyayana also, viz.—‘Let 
the sonless wife, preserving unsullied the 
bed of -her husband, etc.'—refers only to. 
immoveable property given by the hus- 
band, since (if interpreted in this way) 
it embodies the same precept’ as the text 
of Narada, But what it refers to, has 
been discussed by us while explaining 
the text,—‘The wife and the daughters: 
also, etc.' " 


Sir Gooroodass Banerjee in his Hindu 
Law of Marriage and Stridhan (Tagore 
Law Lectures for 1878) has, at page.370 
ofthe 5th Edition, given the name of 
the property so gifted by the husband: 
The name is Saudayika. He translates tha 
word ‘Saudayika’ as a giftfrom affectionate : 
kindred. This translation appearsto us 
the correct one. But our decision as to 
the Hindu Law on the subject does not 
conclude the matter. For the decision of 
this case we haveto determine on the 
construction of Ex. 9 itself, whether Gaind 
Singh transferred the village of Fatehpur 
to his wife as Saudayika, or as a full pro- 
prietary estate. We can undoubtedly 
accept as a conclusion that Gaind Singh 
was an affectionate husband, but it does 
not follow that because he was an 
affectionate husband it must be deter- 
mined that Fatehpur came to Musammat 
Agand Kuar as Saudayika, and that she 
had no power to transfer it. Ifit were 
taken that all gifts or bequests from a 
husband were Saudayika it would not 
be possiblein any circumstances for a 
widow to have the power of transfer 
over immoveable property so received 
from her husband. There is ‘an abund- 
ance of authority to show that in certain 
circumstances a widow has the power to 
transfer immoveable property so acquired. 
We need only referin this connection to 
decisions of their Lordships of the Judicial 
Committee. In Surajmani v. Rabi Nath 
Ojha (3) their Lordships found that wives 
had obtained a full proprietary estate in 
property transferred to them by gift by 
their husband. In Fateh Chand v, Rup 


(3) 35 L A. 17; 12 C. W. N. 231; 5 ACL. J. 67; 18 M. 
L. J. 7; 10 Bom. L. R. 59; 7 C. L. J. 131; 3 M, L. T. 144; 
30 A. 84 (P. O.. 
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Chand (4) their Lordships. found that a 
widow had obtained - a full proprietary 
estate in property devised to her by her 
husband. In  Bhaidas Shivdas v. Bai 
Gulab (5):their Lordships arrived at a 
similar dezision, In Sasimam Chowdhurain 
v. Shib Narayan Chowdhury (6) they 
arrived again at the same conclusion. 
Thus it appears clear that in order to 
ascertain whether Musammat Agand Kuar 
had or had not the right to transfert 
Fatehpur to Ohhedi Ram Misir we must 
look at Ex.9and place a construction 
upon it. Ifon the face of it Ex. 9 shows 
that a full proprietary estate was con- 
ferred on Agand Kuarthere is an end 
ofthe matter. If it does notshow that 
a full estate was conferred upon Agand 
Kuar, the gift must be considered as 
Saudayika, and it must be held that she 
. had no power of transfer beyond her 
lifetime. We mustin the first place re- 
member the circumstances in which this 
deed was executed. Before 1876 Sube- 
dar Gaind Singh had transferred some. 
two-thirds of his whole estate to outsiders. 
In 1876 he transferred all that he had 
left in Mareman to one daughter and he 
transferred the whole of Bhiti to his 
other daughter'shusband. He gives both 
the transferees full proprietary rights. 
All that he had then left out of the 
original estate was his interest in Fateh- 
pur and half Nau Sanda, and ‘these he 
proceeds in 1877, three years before his 
death, to transfer to his wife. He com- 
mences with a somewhat remarkable 
statement that he is afraid that the 
estate may be destroyed after his death, 
as he has nomale issue. Asby this time 
he had already disposed of more than 
five-sixths of it, it seems that this phrase 
was the work ofthe writer, and that it 
meant nothing in particular. He had 
described himself as the full propristor of 
this property ‘and he then proceeds to 
transfer the zemindari with all rights 


(4) 37 Ind. Cas. 122; 43 I. A. 183; 38 A. 446; 18 Bom. 
L. R. 900; 20 M. L. T. 481; 21 O. W. N. 102; 4 L. W. 
597; (1916) 2 M. W. N 567; 26 O. L. J. 182 (P. O.). 

(5) 65 Ind. Cas. 974; 49 I. A. 1; 26 C. W.N. 129; 15 
L. W. 412; 20 A. L. J. 289; 42 M. L. J. 385; 35 C. L. J. 
314; 21 Bom. L. R. 551; 46 B. 153; A. IL. R. 1922 P. C. 
193 (P. O.). e 

(6) 66 Ind. Cas. 193; 49 I. A. 25; 15 I. W. 434; 26 
C. W. N. 425; 42 M. L. J. 492; 30 M. L. T. 242; 20 A. 
L. J. 362; 35 C. L. J. 427; 24 Bom. L. R. 576; (1922) 
M. W.N. 368; A. I. R. 1922 P. O. 63; 1 Pat. 305; 3 P. L. 
T, 133 (P. O.). 
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appurtenant to his wife as by special gift 
(hiba khas). Hetransfers the estate to her 
and her heirs naslan bad naslan (genera. 
tion by generation) He transfers his 
rights.to her and he lays down that’ after 
the execution of the deed neither he nor 
any one of his own heirs and co-sharers is 
to bring any sort of claim against the lady. 
His heirs were distant collaterale. The 
operative part of the deed concludes with 
the words that with the exceptionof Musam- 
mat Agand Kuar no one else is to have the 
power to interfere orintervene in respect 
of the property transferred. This can only 
mean that Musammat Agand Kuar is 
the only person who has the author- 
ity to interfere or intervene. in res- 
pect of the property. She is to have 
ikhtiyar dastandazi wa  madakhlat. It 
is true that although in the prior deeds 
an express power of alienation is given 
to the donees, no express power of alie-. 
nation is given to the donee here. The 
form of a deed, however, depends to a 
certain extent upon the draftsman. We 
do not know who drafted the deed rin 
favour of  Phuljharij but thefdeed in 
favour of Bheoamber Singh was drafted 
by a man called Sita Ram, while the 
deed Ex, 9 was drafted by a man called 
Bans Gopal. One question whieh arises 
for our consideration in considering the 
intention of Gaind Singh is what would 
have happened if, he had not executed 
Ex. 9 in favour of his wife. If he had 
died intestate without executing this deed, 
Fatehpur and half of. Nau Sanda, which 
she obtained under .this deed, would have 
been obtained by her asa Hindu widow 
under the Mitakshara Law. In respect of 
her position she would have been in ex- 
actly the same position ifthe view of the 
appellants be accepted, whether this deed 
had or had not been executed. In respect 
of the inheritance to the estate, taking 
the view which we do, had Ex. 9 not 
been executed, the inheritance would have 
passed to her daughters and her daughters’ 
sons. Itistrve that itis suggested by the 
learned Counselfor theappellants that there 
was a custom excluding daughters and 
daughters’ sons from inheritance, but there 
is nothing upon the record to support the 
existence of any such custom, and inab- , 
sence of such custom under the Mitak- 

shara Law the daughters and daughters’ 
sons would have succesded. Thus if the 
view of the learned Counsel for the appel- 


1071. O. 1928 


Jants be accepted, Gaind Singh by exe- 
cuting Ex.9 left thesituation exactly a8 
it wasif he had not executed that deed. 
We think it is a reasonable presumption 
that he executed the deed for some speci- 
fie purpose. Thelearned Counsel for the 
appellants argues that itis most unnatural 
that he should wish to .exclude his own 
daughters and their children from inherit- 
ance and that itis only natural to sup- 
pose that he would have wished to keep 
the property intact. He cen hardly be 
said to have excluded his daughters from 
inheritance in view of the fact that he 
had given valuable property absolutely 
to one daughter, and valuable property 
absolutely to the other daughter's husband 
and thereby had considerably diminished 
the interest which his widow would other- 
wise have obtained in the estate. As to 
keeping the property intact, im spite of 
the assertion that he wished to do this, the 
facts show that he had reduced his estate 
to practically nothing. Having made 
permanent provision for both his daughters 
there was nothing surprising in a wish to 
make an absolute provision for his wife 
with a full right of transfer; and when 
we find in these circumstances that he 
transfers this property to her as a special 
gift describing it as the property in his 
exclusive proprietary right, and says that 
he transfers all the rights held by him 
to her, that she is to hold it generation 
after generation, that neither himself nor 
his own heir is ever to maks a claim 
against her, and that no one except her 
is to have any connection with the pro- 
erty, we consider that the only construc- 
tion to be placed upon the deed is that 
it transferred full proprietary rights. We 
. should not have been of opinion that if 
the deed had not transferred full pro- 
prietary rights the provisions of Act I of 
1869 would have operated to transfer the 
property with full proprietary rights. But 
upon our construction of the deed we are 
in agreement with the decision of the 
learned Subordinate Judge and dismiss 
this appeal with costs. 


G. H, Appeal dismissed. 
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OUDH CHIEF COURT. , 
SgcoND Orvin APPEal No. 164 oF 1927. 
December 7,19?7. — 
Present :—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Pullan. < 
MAHABIR BUX SINGH—PLAINTIFF 
| No. 1. —APPELLANT 
versus 
B. SITLA BUX SINGH AND OTHERS 
—DEFENDANTS— RESPONDENTS. , 

Oudh Rent Act (XIX of 1868), s. 5—Decree of 
Settlement Court, finality of—Jurisdiction of Civil 
Court to go behind such decree. 

Where a decree of a Settlement Court in Oudh 
has, from the necessity of the case, been’ unable to 
decide whether a man is or is not an under-pro- 
prietor, where a decree of a Settlement Court has 


. left in doubt the fact whether he is or is not an 


under-proprietor, or where there is no decree of a 
Settlement Court deciding the point, then the ques- 
tion, as to whether a man has or has not under- 
proprietary rights, must be decided upon other evi- 
dence. But where the decree of the Settlement Court 
leaves no doubt as to the fact that certain persons 
are occupancy tenants and not under-proprietors, it is 
not open to the Civil Courts to go behind it. lp. 
872, col. 2.] 

Where a Settlement Court of Oudh has clearly 
decided that certain persons are only occupancy ten- 
ants within the meaning of s. 5 of Oudh Rent Act XIX 
of 1868, no subsequent statements that such tenants are 
under-proprietors, whether contained inthe mouths of 
Witnesses, in receipts for rent or in entriesin the 
Revenue Registers, can avail to show that they are 
under-proprietors. [ibid. ] 

Appeal against a decree of the District 
Judge, Fyzabad, dated the 7th February, ~ 
1927, upholding that of the Additional 
Subordinate Judge, Sultanpur, dated the 
14th September, 1926. 

Messrs. Hyder Husain and Ali Zaheer, 
for the Appellant. 

Messrs. A. P, Sen and S. C. Das, for the 
Respondents. < 

JUDGMENT.—The question raised 


‘in this second appeal is one of import- 


ance and of no little difficulty. We have 
derived great assistance in our decision 
from the careful and well thought out 
judgment of the learned District Judge 
of Fyzabad who was the Court of First 
Appeal. The facts as he found them, and 
we find them, may be stated as follows: 
The predecessors-in-interest of the present 
appellant applied in theSultanpur,Settle- 
ment of 1869 for a declaration that they 
should be given what they called sir 
rights. They clearly were not able to ex- 
plain exactly what they wanted, but were 
ready to take anything which put them 
in à position betterthan that of ordinary 
tenants. 'They appear to have asked for 
a sub-settlement. Ifthey did not get that, 
e 


a? 
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they were ready to fake a decree for 
under-proprietary rights. If they did not 
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that the rights were only the rights of. 
occupancy tenants within the meaning of’: .: 


get that they were ready. to take the next 
best thing. .The Settlement Officer stated 
that their family had held the land for 
generations on aservicetenure and con- 
sidered that they were entitled to no rights 
ofany kind. TheSettlement Commissioner 
stated that.. these ^ persons were inot 
zemindars, that they had not establishec 
an under-proprietary title, but that their 
position was something better than that of 
mere  tenants-at-wil. He accordingly 
directed that they should be declared te 
possess aright of occupancy in the lands 
held by them, taking a right of occupancy 
to be the right described in Ohap, II of 
Act XIX of 1868. This right of occupancy 
is described particularly in s. 5 of that 
Act, and there can be no doubt that ac- 
cording to Mr. Capper's decision these per- 
sons were considered to be tenants, who, 
having lost all proprietary right, whether 
superior or subordinate, in the lands which 
they held or cultivated, were to have, so 
long asthey paid the rent, a right ofoc- 
cupancy, It appears that after the oc- 
currence of the large number of events 
which have been detailed carefully by the 
learned District Judge, the successors-in- 
interest eventually got their names recorded 
from 1892 to 1920 as under-proprietors. Re- 
cently, the superior proprietors. of the 
village asked that the revenue papers 
should be corrected and that the appellant 
and his co-sharers should be recorded as 
occupancy tenants. The revenue papers 
having been corrected accordingly, the 
appellant and others brought the present 
suit for a declaration that they are under- 
proprietors. In support of the claim to be 
under-proprietors, he relies upon certain 
facts and upon certain factsonly. The 
facts in question are that in a suit for 
arrears of rent which was brought in 1900 
a witness Raghunath Singh, who is alleged 
to have been the ancestor of some of the 
defendants-respondents, stated that the 
predecessors of the appellant were under- 
proprietors. Further facts were that in 
certain  rent-receipts those predecessors 
are described as under-proprieters and from 
1892 to 1920 they are described in the 
revenue papers as uader-proprietors. These 
are all the facts in his favour. The learn- 
ed District Judge considers that, in view 
of the fact that Mr. Capper’s judgment, 
which creates the rights, distinctly shows 
6 


s. 5, Act XIX of 1868, no subsequent state- 
ments that such tenants are under pró- ^ 


prietors whether contained inthe mouths --.-- 


of witnesses, in receipts for rent or in. 
entries in the Revenue Registers, čan ayail:. : 
to show that they are under-proprietors, : 
We arrive atthe same conclusion as “he: 
arrives upon the facts and we arrive at 
the same finding. Where a decree of a' 
Settlement Court in Oudh has, from the 
necessity of the case, been unable to 
decide whether a man is or is not-an 
under-proprietor, where a decree of a Bettle- 
ment Court has left in doübt the fact: 
whether he is of is not an under-proprietor, : 
or where there is no decree of a Bettlement © 
Court deciding the point, then undoubted- 
ly the question, as to whether à man has: 
or has not under-proprietary rights, must. 
be decided upon other evidence. But where, 
as here, the decree of the Settlement 
Court ean leave no doubt asto the fact 
that the parties are occupancy tenants and 
not under-proprietors, ib is not open tous -. 
to go behind it. Hven if it were open to 
us to go behind it, in our opinion, the 
evidence adduced: by the appellant would 
not be sufficient toshow that under-pro- 
prietary rights existed. For the above 
reasons we uphold the decision of the. 
learned Distrié£ Judge and dismiss this. 
appeal with costs. ` _ 
À. N. A, Appeal dismissed. 


~~ 
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OUDH CHIEF COURT. 
Seoonp CIVIL APPEAL No. 294 or 1927. 
December 5, 1927. 
e Present:—Mr. Justice Pullan. 
KUSHAR DAS AND ANOTHER— DREFENDANTS 
Nos. 1 AND 2—APPELLANTS 
versus 
BALBHADDAR SINGH-—PrAINTIFF 
AND Babu MATHURA PRASAD AND OTRERS 
—Derenpants Nos. 3 To 7— RESPONDENTS. 
Muafi—Sale of muafi rights, whether void—Transfer 
of Property Act (IV of 1882), s. 48, applicability of— 
Creation of under-proprietary rights—Declaration of 
oO Ton of—Oudh Rent Act (XXII of 1886), 
s. 107-H. 
Muafi rights are rights held by a tenant against 
the zemindar and against no oneelse. Such rightg 
cannot be sold because they are resumable by the 
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^ gemindar and the fact that such a sale- is void as 


against the zeinindar makes the sale absolutely void. 


Section 43 of the Transfer of Property “Act has no 

application toa sale which is void euch as the sale 

of muafi rights. ` ip: O74 colL 1] 22. a D 
Dasrath v. Sandala (2), followed: - —  : 
Bhairon v. Balak-(1), dissented from.. 


Under-proprietary rights come into existence under 


-— 


s. 107-H of-the Oudh Rent Aot only-whén a’ declara--- 


tion is made by the Revenue Court. .[p. 874, col. 2.] 
Murli v. Gajraj Singh (3) and Umanath Bakhsh v. 
Ram Bakhsh Singh (4), referred to. ; 


Second appeal against a decree of the 
Subordinate Judge, Lucknow, dated the 16th 
May; 1927, modifying that of the Munsif, 
Havali, Lucknow, dated the 31st' January, 
1927.5" es ae - 

Mr. Radha Krishna, for the Appellants. 


Messrs. Kashi Prasad and M. M. Ansari, 


for thé Rêspondents.- i 


JUDGMENT.—This is a second appeal 
from a decree of the Subordinate: Judge 
of Lucknow ina suit where the plaintiff 
sought a declaration that he was. an under- 
proprietor of three specific plots in the 
village-of Tipnamau. The suit is a sequel 
to certain proceedings in the Revenue 
Courts.. These plots were originally the 
muafi of defendants Nos, 1 and 2. These 
persons sold their muaf. rights on the 16th 
of February, 1923, tothe present plaintiff 
and their -landlords brought a suit for 
‘resumption under s. 108, cl. (5) (a) of the 
Oudh Rent Act. In that suit the present 
plaintiff was made a party and he pleaded 
that he had purehased the right of the 
muafidars, and that he should be held to 
bean. under-proprietor because the muafi- 
dars had held the land for more than 
50 years and had, in other respects, com- 
plied with the requirements ofs. 107-H of 
the Oudh Rent Act. The Revenue Courts 
held that the sale of muafi rights was void, 
that the muafidars did not. become under- 
proprietors until they were declared. to 
be such by an order of the Court and that 
accordingly the vendee wasin a position 
analogous to that of & trespasser, The 
landlords thereupon broughi a suit against 
the vendee for arrears of rent and the 
latter filed this suit in the Civil Court 
asking for a declaration that he was under- 
. proprietor and, in the alternative, praying 
that defendants Nos. 1 and 2 be ordered to 
execute a fresh sale-deed in respect of 
the same plots. That is to say he pleaded 
first that he was an under-proprietor be- 
eause the rights sold to him should be con- 
strued to be under-proprietary rights, and 
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secondly, if the Court found that the under. 
proprietary rights had not been transferred 


already the vendees-should be required to. : ; 


make good the defect by a new sale-deed, 


. .;, In ether words, the. first. sale. was: to .be. 


regarded as a contract to sell aud the suit 
was to-be regarded in some-manner a suit. _ 
for specific performance of contract. One 


of the issues raised- in the. first. Court 


was- that the suit was not. cognisable by 
that. Gourt. Uofortunately the learned 
Munsif has not decided this issue. He 
threw out the suiton his finding that the 
sale-deed of muaji land was void. The 


. lower Appellate Oourt in its judgment, 
“which although specious is unsound from 


beginning to end, set aside the decree of 
the lower Court and decreed the suit for 


-declaration. In that Court also the question 


of jurisdietion was raised and was dealt 
with very briefly at the end of the judg-- 
ment and regarded by the Court as a 
point of little or no interest. It appears 
to me that Civil Courts are too. ready to 


take up and decide questions of -Revenue 


Law which have already been decided in 


the Revenue Courts. "There is no question 


that the same points were in issue in the : 
Civil Courts as had already been deter- 
mined by the Revenue. Courts and primari- | 
ly it is the Revenue Courts and. not the | 
Civil Courts who decide questions of under- 
proprietary rights. The finding of the 
Revenue Court was that the muajfidars had 
attempted to sell muafi rights which cannot 
be sold and that consequently the vendee 
had no title and they also held that a 
muafidar only acquires under-proprietary 
title under s. 107-H of the Oudh Rent Act 
when he is declared by a Court to have 
done so. Unless these points could be 
decided over againin favour of the plaint- 
iff he coüld not succeed in establishing 
the case which he has set up in the 
Civil Court, and as & decision on these 
points was within the powers of the Revenue 


. Courts, the Civil Courts would, in my 


opinion, have been justified in declining to 
admit this case. 
As, however, the learned Subordinate 


Judge has dealt at length with &he ques- 


tions in issue and given findings which 
are, in my opinion, entirely erroneous, I 
think it properto deal with these findings. 
In the first place *he has held that the : 
case is governed by s. 43 of the Transfer 
of Property Act. He invokes that’ section 
to prove that a vendor having sold an. 


674 
-unsajeable right should be bound by that 
sale when he subsequently obtains asale- 
able right in the same property. In order 
-to maintain this decision he has found that 
.8& saleof muaf rights although void against 
the zemindar is not void ab initio and he 
refers to certain rulings which he believes 
to be in favour of his view and he differ- 
entiates those rulings which he believes 
to be against his view, Asa matter of 
fact, the only ruling which would directly 
support him is Bhairon v. Balak (1) which 
has been dissented from by the Oudh Chief 
Oourt in Dasrath v. Sandala (2). It appeara 
to me that muafi rights are rights held 
by a tenant against the zemindar and 
against no one else. Such rights cannot 
be sold because they are resumable by 
thezemindar and the fact that such a 
sale is void as against the zemindar makes 
the .sale absolutely void because it can be 
immediately defeated by the zemindar. 
Section 43 has no application to a sale 
which is void. It applies to a case where 
a person erroneously represents that he is 
‘authorised to transfer certain property and 
subsequently becomes able to do so. 
holder of muafi rights who sells those 
muaji rights can never be in this position 
because he can never become able to sell 
“muajfi rights. He is not selling the land 
because he is notthe landlord. He is only 
selling certain rights in that land which 
are unsaleable and the sale is not made 
good if he subsequently beeomes possessed 
of saleable rights in the same land. 

But to make his case more sure the 
learned Subordinate Judge went on to 
dispute the finding of the Munsif and also 
of the Revenue Courts that a muafidar 
only bscomes an under-proprietor under 
the terms of s. 107-H when he is declared 
by a Oourt to do so, Here too the case- 
law was against the lower Oourt but he 
has attempted to distinguish some of the 
authorities and lays down the law that a 
muafidar of more than two generations and 
90 years standing shall be deemed to have 
become an under-proprietor in the eyes of 
the law «whether a declaration has or has 
not been made unders. 107-H. It is not 
necessary to discuss this at length. I need 
only say that the learned Subordinate 

e 


(1) 68 Ind. Cas. 558; 9 O. L. J. 331; 4 U. P, L. R. (O) 
88; A. I. R. 1922 Oudh 287. 
(2) 93 Ind. Cas, 310; SO. W. N.217; A.I. 
Oudh 270; L. R. 7 A. (0) 81; 18 0, L. J. 489. 
e 


KUSHAR DAS V, BALBAHDDAR BINGE, 


1071, 0, 1928 


Judge is wrong. In Murli v. Gajraj Singh 
(3) it was laid down that “it is well 
settled that under-proprietary right under 
B. 107- H. only arises on a declaration being 
made by the Revenue Court under that 
section, Such a declaration changes the 
status ofthe muafidar into that of under- 
proprietor from the date on whichit takes 
effect," More recently the Chief Court of 
Oudh in Umanath Bakhsh v. Ram Bakhsh 
Singh (4) has spoken of “such under-pro- - 
prietary rights as can be created under 
s. 107-H of the Oudh Rent Act, in other 
words, where potential rights in the 
future and not actual rights in the present 
are set up’. Thus when the sale was 
made the vendors were not under-pro- 
prietors and they could only transfer 
those rights which they then possessed. 
The rights which they possessed were the 
rights of a muafidar and those rights 
could not be sold. As soon as the land- 
lords came forward to resume the muaf 
and the Courts declared that the muafi had 
ceased to exist and the muafidars had 
become under-proprietors, the vendee had 
nothing on which to rest a title. Neither 
ofthe Courts below have considered the 
question as to whether the. plaintiff can 
obtain any relief from the vendors. Whe- 
ther he can do so or not is a question which: 
I have not got to decide but on this point 
at least I may express an opinion, namely, 
that he cannot obtain the satisfaction he has 
sought, that is, hecannotin these proceedings 
obtain an order directing the vendees to 
execute a new sale-deed of under-propriet- 
ary rights in his favour, because the first 
sale-deed of muafi rights has been found 
to bevoid. "This is a relief which no Court 
can grant, 

This appeal has been preferred by the 
vendors and another Appeal No, 297 of 1927 
has been filed by the zemindars. Both of 
these appeals must suceeed andare decreed 
with costs. I accordingly set aside the 
order of the lower Appellate Court and 
restore the order of the Munsif who dis- 
missed the suit with costs. 


G. H. Appeals allowed. 
: (3) 46 Ind. Cas. 443; 21 O. O. 124 at p. 130; 5 O. L. 
4 


. 241, 
(4) 94 Ind. Cas. 343; 13 O. L. J. 229; A. I. R, 1926 
Oudh 428; 1 Luck. 202. 
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OUDH CHIEF COURT. 
ORIMINAL REFERENOR No. 45 or 1927, 
December 1, 1927. 

_ Presenti —Sir Louis Stuart, Kr., Chief 


Judge. 
SURAJ BALI—ACCUSED —ÁPPLICANT 
versus 
EMPEROR-—CoxPLAINANT—OPPOSITE ' 
PARTY. i 

Criminal Procedure Code (Act V of 1898), ss. 15,850 
(a)—Bench of Magistrates—Some Magistratcs not sitting 
throughout trial—Validity of trial. 

-A Bench of Magistrates consisted of A, B and C. 
A and B began the trial and recorded a portion of 
the evidence. B and C sabat the next two hearings 
and all the three sat at the subsequent hearings and 
signed the judgment : : 

Held, that the trial was bad and liable to be set 
aside as it contravened the provisions of s. 350 (a) of 
the Criminal Procedure Code, even though the quorum 
required was only two. 


Applieation for revision against an 
order of the District Magistrate, Unao, 
dated the 4th August, 1927. 

FAOTS appearfrom the following order 
of reference of the Sessions J udge:— 

ORDER OF REFERENCH, 

This is an application -for revision 
against the order of the -learned Dis- 
trict Magistrate of Unao dismissing the 
applicant's appeal against the order of 
the Bench Magistrates convicting him 
under s. 456, Indian Penal Code, and sen- 
tencing him to six months’ rigorous im- 
prisonment, 

The ground pressed in revision is that 
the procedure adopted by the Bench 


Magistrates contravened the provisions of 


s. 350 (a), Criminal Procedure Code, and, 
therefore, the trial was bad intlaw. The 
facts about which there is no dispute are 
these: The case was sent for decision to 
the Bench Magistrates sitting’ at Unao. 
The Bench Magistrates sitting at Unao 
is composed of Khan Bahadur Quazi 
Nazir Ahmad, Major Kamta Singh and 
Pandit Shiam Sundarnath Kaul. On re- 
c3iving the case, Khan Bahadur Quazi 
Nazir Ahmad , and Major Kamta Singh 
began the trial on the 6th dune and re- 
corded a portion of the prosecution evi- 
dence which was taken down by Major 
Kamta Singh. On the next date of hear- 
ing, i.e., 18th June, 1827, Khan Bahadur 
Quazi Nazir Ahmad was atsent whose 
place was taken by Shiam Sundarnath 
Kaul who sitting with Major Kamta 
Singh heard the case in part end adjourned 
it for the rest of the hearing to the 25th 
June, 1927, On the 25th June, 1927, also 
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one of the witnesses for the defence. 
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the same two membars formed the Banch 
and heard the casein part and adjuurned 
it to 2nd July,1927.. ‘From the 2nd- July 
down to the 23rd,' all the: three gat. and 
the judgment was also signed by all of 


‘them. All the writing’ work, that is, of 
recording the evidence was done by Major 


Kamta Singh who, as has been seen, 
attended on all the dates and sat on the 
Bench. 


In my opinion the proceedings should 
be quashed. The case of Banwari Lal v. 
Emperor (|) decided by the Lahore High 
Court on January 15, 1926, i.e, after the 
amended Oriminal Procedure Code came 
into force, is on all fours with the present 
case. It was held in that. case that where 
out of three Magistrates constituting the 
Bench only one is present on all hearings 
throughout the trial sitting some times 
with one, same times with the other and 
some times with both, the trial is bad as 
it contravenes the provisions of s. 350 (a), 
Oriminal Procedure Code, even though the 
quorum consisted of two. The same view ap- 
pears tohave been taken by the late Court of 
the Judicial Commissioner of Oudh in Brij 
Bhukhanv. Ram Kirat (2) against theorder 
of the Distriet Magistrate of Gonda, dated 
the 4th December, 1922. ln this case the 
trial was commenced before the Bench of 
two Honorary Magistrates, They heard the 
evidence for the prosecution and examined 
On 
a subsequent date one of the Magistrates 
was not present, and his plaee was taken 


by another who recorded the remaining 


evidence for the defence and heard the 
arguments and the case was eventually 
decided by all the three acting together 
and ended in the conviction of the accused. 
It washeld that the trial was bad and was 
rightly set aside by the District Magis- 
trate although the District Magistrate was 
not justified.in passing an order of acquittal 
of the accused but what he ought to have 
done was to have set aside the conviction 
and direct a re-trialif the case was a fit 
one ‘for the taking of that step. The 
learned Pleader for the opposite party re- 
lied on the case of Mathura v. Emperor (3). 


(1) 93 Ind. Cas. 255; 27 Cr.L. J. 463; 7 Lah. 122; 
A. I. R. 1926 Lah. 304, 27 P L. R. 131. 

(3) 76 Ind. Oas. 566; A. I. R. 1928 Oudh 163; 25 
Or. L. J. 198; 10 O. L. J. 614. 

(3) 48 Ind. Oas, 344; 41 A..116;.16 A. L. J, 884; 19 
Cr. L. J. 1004. 
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This case was decided before the passing 
of *the amended Criminal Procedure Code, 
The rales which were framed by the Goy- 
ernment for ‘the conduct of business by 
Banches of Honorary Magistrates before the 
amended Act are to be found in the Manual 
of Government Orders VI Judicial (Criminal) 
Department, Chap. XXXIII, para. 814. The 
amendment in the law necessitated the 
substitution of the words ‘provided’ that 
the provisions of-s. 350 (a), Criminal Pro- 
cedure Code are carefully observed," for 
the proviso to r. è under para, 814 
referred to above (correction slip No. 528). 
Saction 350 (a) requires that the Bench 
should be duly constituted under s.18 and 


that the Magistrates constituting the same . 


have been present on the Bench through- 
out the proceedings. Reading the above 
with s. 15, it would appear that at least 
two Magistrates ought to have been present 
on the Bench throughout the proceedings. 
In the present case only one Magistrate was 
present on the Bench throughout the pro- 
ceedings, namely, Major Kamta Singh. I 
find; therefore, that in this case s. 350 (a) was 
not carefully observed. The nextargument 
was that the Court should not interfer 
because no party has been prejudiced. I 
think this argument cannot prevail. When 
the law prescribed at least two Magistrates 
for aproper constitution of the tribunal, it 
did so intentionally and for a certain 
object. That object has been explained 
by the late Court of the Judicial Commis- 
sioners of Oudh in Criminal Reference 
No.7 of 1922, Sultan v. Shamsher (4) “the 
object of constituting a Bench is that the 
Magistrates concerned should individually 
and eollectively give their attention and 
apply their minds to the hearing of the 
evidence and the determination of the 
points at issue and arrive at an independ- 
ent judgment in regard to the merits of the 
charge." 

I, therefore, send up this case to the 
Hon'ble Court with the recommendation 
that the trial including the judgment and 
order of the learned District Magistrate 
in appeal be set aside and the orders as 
to re-trial or otherwise may be passed as 
the Hon’ble Oourt think fit. The papers 
will be submitted to the Hon'ble Court with 
such explanations ag the learned District 
Magistrate and the learned Bench Magis- 
trates might submit. 

(4) 69 Ind. Cas. 376; 25 O. O. 182 atp. 183; A. I. R. 
1922 Oudh 21; 23 Cr. L. J. 696. prx 
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Mr. Ram Krishna, for the Applicant. 

` The Goverament Pleader,for theOpposité 
Party. Tk 5 

~ JUDGMENT.—I direct that trial in- 
cluding the judgment” and order of the 
learned. District Magistrdte ih appéal be 
set aside. As the accused has already been 
imprisoned for a considerable timé I direct 
that he stand acquitted and be not tried: 
again. 


TANG, Order set aside. 


OUDH CHIEF COURT. 
On1MINAL ÁPPEAL No. 664 or 1927. 
December 20, 1927. 
Present:—Sir Louis Stuart, KT., 
Chief Judge. 

MANI. RAM—AccusEp——-APPELLANT 
versus E 
< BEMPEROR— RESPONDENT.. 
Jury trial- Statement of. approver—Charge to Jury 
—Duty of Judge—Legality of conviction. 

A conviction based upon the uncorroborated evi- 
dence of an approver would ordinarily not be sus- 
tainable unless the Judge had explained carefully to 
the Jury that they were taking a grave risk in 
convicting upon uucorroborated evidence. But a 
conviction cannot be upset on this ground where the 
evidenee of' the approver is corroborated and the 
Judge explains to the Jury in his charge thenature 
of the corroboration and directs the Jury to arrive 
at their verdict after considering the evidence of the 
approver and the evidence of the corroboration to- 
gether. 

Criminal appeal from an order.of the Ad- 
ditional Sessions Judge, Fyzabad, dated ` 
the 23rd September, 1927. i 

Mr. R. D. Sinha, for the Appellant. 

Mr. H. K. Ghose, for the Respondent. 

JUDGMENT. —Only two points have 
been argued in appeal. The first is that the 
conviction is vitiated by the failure of the 
Judge to explain to the Jury the law as to 
the necessity of corroboration of an approv- 
er's statement. The second is that the sent- 
ence is too severe, In regard to the first point 
itis suffielent to say that I find that the 
learned Judge did explain safficiently to 
the Jury the law on the subject. A con- 
viction based upon an uncorroborated evi- 
dence of an approver should ordinarily not 
be sustainable unless the Judge had ex- 
plained carsfully to the Jury that they 
were taking a grave riskin convicting upon 
such uncorroborated evidence. Here the 
case is perfectly different. The evidence 
of the approver was corroborated and 


gi 
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strongly corroborated. It was corroborat- of the Assistant Collector, Second Class 
ed’ against the- present appellant.. The” ‘District. Barabanki,'in Suit No. 73'of 3026. 
Judge in his charge explained the nature - dated the 17th August, 1926. - --. 
of the corroboration” and - directed the The Chief-.Judge*before whom the case 
Jury to arriv at their verdict - after came on for hearing -madé the followin 

considering -the evidence of the approver ' ORDER OF REFERENCEIE.—In 
and the evidence of-corroboration together. view of the confliet of opinion “in -Kali 
This portion ofthe charge: is open to no Bakhsh Singh v. Bhagwan Das (1) :and 


 objeetion. “On the second point D find: Jagannath .Pershad.y. Bechu (2), “I refer the 


that the sentence passed upon the appellant ' décision- of this revision to a Bench of 
was a sentence of two years’ rigorous im- ‘two Judges, - oe < Fa 
prisonment only. He was convicted ; for ~ Mr. SN, Roy, forthe Applicants, : ^ 
having participated in the commission of - Mr. Haidér Husain; for the” Oppcsite 
a serious dacoity. He is, it is true, only a- party. i AE NE E a oe 


‘young man. The learnéd Sessions Judge - 


appeal, <- : 


F 
"E 
=. * 


consider alightsentence. In view of thé revision’ under. 8." 115 of the: Code of 
nature of the offence, I do not interfere on’ : Civil Procedüre' with. an: order of the 
| A '. reversing a deoree passed `by-an Ho 
: BOONE PERMET Ui 4 M d norar 
HO "uw Te ee ae Appeal dismissed. ` “Assistant Collector, Second-: Cass, whi ch 


— EI 


p p. npo UT Vm ue ^' ‘preliminary objection: has “been take 
T - + Wu MK ; ^. . aos a S T3" c = < e E á n to 
FEX ee - ilie effect-that, as:the -Courts: in’ -ques- 
dm ED mou ce ce ee ee DOR, cub ordinele tothe 
n E T : m a = ERS : : = n :. . ii 2 M ourt, this Court “has ; no” “Jurisdiction to 
EM OUDH.CHIEF. COURT. i -© interfere in reVlelon. | ovi. 2 
- Oivit Revision No. 34 0F 1927... -~ In order to understand thé ‘naturé of this 
—- . .]Déeember 2,1927. :;^ 3. ^ KG Seem 
Present:—Sir. Louis-Stuart, Kr., Chief > provisions. of Local . Act XXII of" 21886 ag 
. Judge; and.Mr. Justice Pullan.-- . 


“E NARAYAN AND ANOTHER—DRFENBANTS: ^ 1923 .in respect of - jurisdiction. The 


—APPLICANTS- — : 
EE eo. VETSUS -_ ae iar O: other 
.BALDEO SINGH-—PraINTIEE— >- Courts: of Revenue, are prohibited "from 

2s ff RESPONDENT. ^ . VARIE egg eA 
Oudh Rent Act (XXII of.1886) as amended by Acts of suits.. The five grades of Courts of Re. 


. IV of 1901 and I of 1923, ss. 109, 119 (b)—Civil Proce. venue are- given in s. 109. They are : 


" 


ov] 


dure Code (Act V of 1908), s. 115—Suit for rent or the Oourts of the- Board of Revenue. 
profits decided by Assistant Collector-of Second Class—' f Revenue, the 
Decree of District Judge in second. appeal, whether- 
open to revision by Chief Court. _ - : PO 1 ISL | 
The decree of a District. Judge passed in an ant — Collector of- .the- Second: QOlasg 
appeal.from an appellate decree ina suit. for rent- Assistant Collectors of. the Second C] ‘ 
or profits which does not exceed’ Rs. 5,000 in value’ have: jurisdiction “to tr 1888 
and -in which ‘the original decree is passed by an y 


Procedure Code..[p: 878, eol. 2; p. 879.col. 1.] e: of the First Olass ean try an 
^ Kal Bakhsh Singh v: Bhagwan Das (1), followed. suits of every decor plea ud etermine 
_.Chauharja Bakhsh v. Kalka Pande (8), distingu- nizable only are cogs 


‘the Third: Additional District Judge, . ,,.. | ] 
‘Lucknow, inSecond Rent Appeal No. 14/18 ^ a) 72 Ind; Cas. 1023; 50 O; L. J: 191;9 O. & At, 


Pd 


of 1927, dated the 19th May, 1927, reversing" Y A. I. R. 1924 Oudh 16; L.R. 5 A. (0.).17. 
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Collector of the First Class. Wethus have 
ib that all original suits, which are cog- 
nizable only by Revenue Courts, are 
heard by the Courts of Collectors and 
Assistant Collectors and by no other Coarts. 
So far this is simple. We now come to 
appeals. Section 119 classifies for appeal 
purposes certain specified classes of suits. 
Itis not necessary to enumerate. these 
suits. It is.suffüieient to say that the main 
suita so classified are suits for arrears of 
rent and suits for profits. After those 
suits are excluded, an appeal lies in all 
the remaining suits from the original 
Court to the Collector (or to ths Commis- 
sioner, if the Collector was the Court of 
original trial) Assistant Collectors of the 
First Class being permitted to hear, when 
specially empowered, appeals from 
Assistant Collectors of the Second Olass. 


From the Appellate Court of a Collector . 


or of a specially empowered Assistant Ool- 
lector of the First Class, appeals lie to the 
Commissioner and from the Commissioner 
appeals lie to the Board. The law here 
has not been materially altered. When 
we come, however, to appeals in the class 
-of cases which we have noted as specially 
classified we find that there has beena 
very considerable change effected by the 
recent law, Formerly, when the final 
-Court of Appeal was not the Board of 
Revenue, the final Court of Appeal was 
the Courtof the Judicial Commissioner, 
but nowa third final Oourt of Appeal 
has been added in certain cases. In these 
elassified suits of which-suits for arrears of 
rent and profits may be taken as the out- 
standing class, where the decree is the 
decree of an Assistant Collector of the 
‘Second Olass, an appeal lies to the 
Collector or to a specially empowered 
Assistant Collector, The ' next appeal, 
however, does not lie to the Commissioner, 
but,where the value ofthe original suit 
does not exceed: Rs. 5,000, it lies to the 
District Judge and, where the value of 
the suit exceeds Rs. 5,000, it lies direct 
to the Ohief Court. Section 119 b) lays 
down particularly that there shall not 
be an appeal from the decision in appeal 
ofa District Judge except in decrees 
passed in appeal from the appellate 
decrees or orders of Collectors or Assist- 


tant Collectors of the First Class, We 


thus have it that in a suit, such as 
the suit; we are now considering, the 
' Qhief Court has no jurisdiction whateyer 
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in appeal. The first deeree was passed 
y an Assistant Oollector of the Second 
Class. The appeallay to the Court of the 
Oollector. A second appeal lay to the 
Court of the District Judge and there the 
matter ended. Can it then be said that 
these Courts are in any way subordinate 
to the Chief Court in respect of this 
particular matter. We are of opinion that 
it cannot S2 be said. This decision of 
ours is In agreement with the decision 
arrived at by Pandit Kanhaiya Lal, 
Judicial Commissioner in Kali Bakhsh 
Singh v. Bhagwan Das (1) This decision 
was .passed on the 12th of March, 
1923. It is true that in a subsequent 
decision passed by Mr. Dalal, who 
was then Judicial Commissioner, on the 
30th of August, 1923—Jagannath Prasad 
v. Bechu (2)—(in which he does not refer 
to Pandit Kanhaiya Lals decision) the 
contrary view is taken. But with due 
respect to Mr. Dalal we are unable to 
accept his view. He based his view upon 
a decision of a Bench of the’ Judicial 
Commissioner's Oourt, dated the 14th 
September, 1922 in Chauharja Bakhsh v, 
Kalka Pande (3), He omitted, however, to 
notice that this decision referred to the 
law asit was before the alterations which 
had taken place at thetime when Pandit . 
Kanhaiya Lal gave his decision. In 1922 
there were only two final Courts of Appeal: 
the Court of the Board of Revenue in 
certain cases and the Oourt of the 
Judicial Oommissioner in other cases. 
All that the decision in Chauharja Bakhsh v. 
Kalka Pande (3) lays down is that, where -a 
Oourt is the Oourt of final appeal, the 


-Oourts whose decisions are subject to final 


appeal are Oourts subordinate to that Court 
of final appeal, and that such Court of final 
appeal has revisional powers; That is a 
perfectly correct statement of the law ag 
it then was with which we agree, but it 
does not follow that, where, as here, 
this Court is not the Oourt of' final 
appeal, the Courts concerned are subor- 
dinata toit and that this Court has rea 
visional powers. The whole situation has 
been altered by the changein the law 
which has made the Court of the’ Dis- 
trict Judge the Court of final appeal in 
such cases, The view taken by Pandit 
Kanhaiya Lal was that, where the 
original decree was a decree of an 


(3) 72 Ind, Cas. 304; 9 O,L,J,543; A, LR, 1929 
Qudh 18,- i 
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Assistant Collector of the Second Class, 
this Court had no powers in revision. 
We accept that view. According to that 
view the preliminary objection must 
succeed. We, therefore, dismiss this ap- 
plication with costs. ° 

A. N. 4. Application dismissed, 


OUDH CHIEF COURT. 
Srconp O1vin ÀPPEAL No. 278 oF 1927. 
December 22, 1927. 
Present :—Mr. Justice Pullan. 
RAM SUKH DUBE AND ANOTHER—DEFEND- 
ANTS —APPELLANTS . 
l versus 
RAMPAT TIWARI—PLAINTIFF AND ANOTHER 
—DE3ENDANT- - RESPONDENTS. 

Oudh Laws Act (XVIII of 1876), s. 9—Pre-emption 
NA and pre-emptor equally entitled—Drawing of 
ols, 4 

Section 9 of the Oudh Laws Act applies to a case 
where the vendee and the pre-emptor stand in the 
same position with regard to their right of pre- 
emption. 

Wale a v. Mohammad Ghani-ul-Haq (1), refer- 
red to, - 

Appeal against a judgment of the 
Additional Subordinate Judge, Fyzabad, 
dated the 16th May, 1927,confirming that 
of the Munsif, Havali, Fyzabad, dated the 
¿0th October, 1925. 

*Messrs. R, D. Sinha and G. C. Sinha, for 
the Appellants. 


Mr. Raj Bahadur, for Mr. Rajeshre 
Prasad, for the Respondents. - 
JUDGMENT.—This is an appeal 


from the order of the Additional Subor- 
dinate Judge of Fyzabad in an appeal 
arising from a guit for pre-emption. The 
findings which are not challenged are 
that the plaintiff and the vendee have an 
equal right of pre-emption in respect of 
this property. The Court below, acting on 
-this finding, drew lots under s.9 of Act 
XVIII of 1876, the Oudh Laws Act, and 
the plaintiff, being successful in the lots, 
the appeal was dismissed. The decision 
ig now challenged on the ground that the 
lower Court erred in law by deciding 
the case by drawing of lots and this is 
the only ground of appeal which has been 
argued. The appellant’s contention is 
that where the vendee and the pre-emptor 
stahl in the same position with regard 


fo their right of pre-emption, S, 9 of the, 
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Oudh Laws Act does not apply, because 
neither of them can be said to have a ` 
right of pre-emption against the other, 
but, under s. 9, the word pre-emption 
is not used and the rule that where 
two or more persons are equally 
entitled to such right “the person to ex- 
ercise the same shall be determined by 
lot” applies to the right to buy orredeem 
such property and not to the right to 
pre-empt such property. It is also argued 
that pre-emptioncan only be sought by 
is entitled by law to 
recelve notice from the vendor of the pro- 
perty proposed for sale, and as the vendee 
in this case had the same right ss the 
pre-emptor no such notice was due to 
the pre-emptor under s. 110, But here 
again the learned Counsel for the appel- 
lant would have meadd certain words to 
the section. The section rules that any 
person proposing to sell any propeity in 
respect of which any person has a right 
to pre-empt shall give notice to therer- 
son concerned of the price at which he is 
willing to sell such property.. The section 
does not say “where any person has 
entered intoa contract to sell any pro» 
perty” but only "where any person-pro= 
poses to sell any property" and the mean- 
ing of the section. is not that after the 
vendor has agreed to sell the property to 
some.person he should issue a notice to 
those persons who have a right of pre- 
emption as against the vendee, but that a 
person who intends to 
which is subject to the right of pres 
emption, shall issue a notice toall pereons 
who- have under the law of pre-emption 
a right to buy. This question was 
decided by the authority of the late Court 
of the Judicial Commissioner of Oudh 
and Ihavetocover the same ground as 
the Judicial Commissioners in their 
decision reported as  Wali-ul-Haq v. 
Mohammad: Ghani-ul Hag (1) which has 
formed the basis of the decisions 
in numerous subsequent cases. I have 
no doubt that s. 9 of the Oudh Laws 
Act was correctly interpreted by the 
Judicial Commissioners and thaé a Court 
in acaseofthis-kind is bound to have 
ee to lots. I- dismiss the appeal with 
costs, ` l 


G, H. e FT 
(1) 8 O. C. 330. * Appeal dismissed, 


sell property ^ 


“District Judge, 


“the. Assistant 
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. OUDH CHIEF COURT. 
Seconp Rent APPEAL No. £8 or 1927. 
December 8, 1927. 

-.  Present:— Mr. Justice Pullan. 
Rani JAMWANTI KUER SAHABA | 
-- —PLEAINTIFF—Á PPELLANT 
Versus 


-. P M RAM TIRATH AND ANOTHER— ` 


DEFENDANTS— RESPONDENTS. 


7 Landlord and tenant—Loss of proprietary or under- 
. proprietary | 
* occupancy Tight. 


right—Presumption of acquisition of 


There is no presumption that a person in occupa- 


tion ofland who has lost his proprietary or. under- 
- - proprietary.right is a mere trespasser.- The pre- 
.. sumption is just the other way and the very fact 
‘that he has lost his proprietary or under-proprietary 


right, of itself, would lead to an inference that he has 


,Bequired occupancy rights. [p. 881, col. 1.] 


Appeal against the judgment œf the 
Gonda, dated the 30th 
March, 1927, setting aside the decree of 
Collector of First ‘Class, 
Gorida, dated the 22nd September, 1925. 
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^ Pullan; Ji—(August 1, 1927).—This suit 
. was filed along with another suit forarrears 


of rent under -the Oudh Rent Act. The 


defendants were admittedly, -up to the year 


1835, under-proprietors. The plaintiff 


, admitted that in one portion of the property 


the defendants had: become. tenants by 


- means.of a lease and in. the suit relating 


to thatportion ofthe property a decree was 


. passed for arrears of rent. As to theother 


portion. of the property, which is the 


‘gubject-matter of this appeal, the plaintiff 
- - stated: that after losing the under- proprietary 
; title. the defendants became ` 

` tenants, but parted with half- of their 
" occupancy rights, and.she went on to say 


Occupancy 


, that in. this portion of.the property the 


Rent Act. 
`., shown how. the. defendants 


“= - 


defendants were trespassers and, she sued, 


therefore, for an equitable rent coupled - 


with ejectment under s. 127 of the Oudh 
Now the plaintiff has never 
| _ surrendered 
their occupancy rights and in what portion 


"ofthe holding, but the mere fact that the 
- plaintiff has.sued at the same time for rent 


in the other suit on the basis of a lease 
indicates very clearly that that is the 
portion of the property in which the 


defendants surrendered their -occupancy 


rights, and it would follow, unless there is 


JAMWANTI KUER V., RAM-TIRATH. 


‘and -he, theréfore, dismissed the ‘suit, 
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occupancy rights máy- still subsist. The 
Assistant Collector had this issue before 
him and he recorded a finding which is 
erroneous. He said. that in a Civil Court 
decision it has been held’ that. the de- 
fendants have no proprietary or under- 
proprietary rights in the plots “that means 
that they have no gabzadari rights, es- 
pecially as it was.proved in that Civil 
Court case that the qabezadari rights of 
defendants’ ancestors were sold in arrears of 
rent.” Now the very fact that these 
persons had lost their proprietary or 
under-proprietary rights. would, of itself, 
prove that they ‘had acquired gabzadari or 
occupancy rights and.-not the reverse, and 
the statément that their ancestors had sold 
the gabzadari rights is not. borne out by 
the judgment, of the Civil Court to which 
the Assistant Oollector referred. When the 
case went in-appeal.to the learned District 
Judge he appears to. have been of opinion 
that the plaintiff had not proved that the 
defendants were trespassers; but he himself 
was unable to décide what. rights they held 


In 
this I consider that the learned District 


Judge was wrong.: The suit was one in the 


Court of an Assistant Collector who waa 
the authority. to decide the right of the 
defendants, if any, to.be. regarded as 
occupancy- tenants., As the finding of the 
first Court on this point was clearly 
erroneous the learned District Judge should 
havé pointed out this factin his judgment 
and remanded the suit for -determination 
as to the rights of the defendants, if any, 
as tenants. “All that is provéd is that they 
are.no longer proprietors or under-pro- 


: prietors and that they are.still inoceupation 


of the land: It is impossible .to assume 
that they are.. trespassers, In. fact the 
presumption is all the other way. I, there- 
fore, remand the suit now to . the Court of 
first instance for a clear finding, first ag 


.to-what is the position of the defendants 


in regard to the plots in suit, namely, 
whether they are occupancy tenants and, 
if not, whether they have any other legal 


_ position and secondly .what is the amount 
.of rent to which they are liable, The 


finding on these issues should ‘be returned 
to this Court through the Court of the 
learned District Judge within three months, 


. Parties to be- allowed to produce further. 


: evidence both oral and documentary befor 
some proof to the contrary, that it is the © 7 e OTG 


property in guit before me in which the 


the Assistant. Collector, 


Costs will foll 
the final result, Wee 
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Mr. K. P. Misra, for the Appellant, 

Mr. Aditya .Prasad, for the Respondents. : 
" JUDGMENT.—This suit was remand- 
ed by this Court's order, dated Ist of 
August, 1927, for determination ..of two 
points. First, whether the defendants are 
occupancy tenants or not and, if not, whe- 
ther they have any other legal position, 
and secondly, what is the amount of rent 
to which they are liable. 
has returned. a finding that the defendants 
are occupancy tenants and no objection 
has been taken to this finding. On the 
second ‘point the reply is, that the rent 
according .to the roster. rates after 
deducting two annas in the rupee for 
their under-proprietary rights is Rs. 12-15 
& year, but at-the same time it is 
stated that »according to the sale cer- 
tifcate- by which this -property passed 
to the plaintifs the accepted rents on 
these plots was Rs. 21-7-6. In the objection 
raised by the plaintiffs they have accepted 
the second rate’ but protested against be- 
ing awarded.the roster.rates. It. is now 
argued before me that the figure Rs. 21-7 6 
is not strictly correct, but in view of the 
plaintiffs’ own admission in their objection 
to accepting the sumof Rs, 12-15, I am 
not. prepared to go into the details.of the 
rates assessed on each separate plot. It 


appears to me that this Rs. 21-7.6 is ap- 


proximately correct after deducting the 
- two annas in the rupee to which the de- 
fendants would-be entitled as ex-proprie- 
tors and, in my opinion, it 


to decree the suit on-this basis. It is 


hardly fair to go backto the rosterrates 


when it is proved . satisfactorily that the 
land was actually paying. these rents at 
the time of the sale, According to this 
calculation the amount due for a year and 
a half would be Rs, 32-3-3. I, therefore, 
allow this appeal with costs and order that 
the decree of the first Court be restored 
but that the principal sum be reduced 
from the amount decreed to Rs, 32-3-3. 
ANA C ^ Appeal allowed. . 


~ 
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The lower Court. 
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OUDH CHIEF COURT.. .- 
SECOND CivinL ApPEAL No. 248 or 1927, 
December 20, 1927. r 
Present :—Sir Louis. Stuart, KT., 
Ohief Judge, and Mr. Justice Hasan. . 
BISHUN NARAIN—PLAINTIFF— — 
APPELLANT 
versus . 
MAZHARUL HAQ-—DEFENDANT— 
RESPONDENT, NEAN 
Costs—Order as to costs—Appeal and second appeal 
—Principles. 
A Court has full discretion in the matter of 
awarding costs, but that discretion must be exercise 
on judicial: principles. If that discretion has been 
so exercised an Appellate Court is not entitled to 
interfere and if an Appellate Court interferes where 
it has no right to do.so,a second appeal will lie. . Tf, 
on the other hand, the order of the trial Court i&.not 
based on judicial principles, the. Appellate Court 
can interfere and a second appeal will not lie if the 
Appellate Court has exercised its discretion judici- 
ally. (p. 882, col. 1.] AS 
"The question whether an appeal or second appeal 
lies from an order as to costs is.largely academic as 
it is always necessary to examine the merits befora 
the question is decided. [p. 882, col. 2.] f 
Appeal against a decree of the Sub- 
ordinate Judge. Hardoi, dated the 19th 
April, 1927, in Civil Appeal No. 7/219 of 
1926, reversing that of the learned Munsif, 
Hardoi, dated the 26th of October,-1926. 
Mr. Harish Chandra, for the Appellant. 
Mr. Naim Ullah for Mr. H, Husain, for 
the Respondent. _ ps | 4 
. JSUDGMENT.—The facts of the suit 
out ofwhich this second appéal arises are 
as follows:— ee "um 
The plaintiff-appellant instituted a suit- 
against Dilasa Ram, vendor, and Mazarul 
Haq, vendee, to enforce an alleged right of 
pre-emption. He stated that the property. 
in suit had been. sold by the vendor to 
the vendee for Rs. 1,500 but that the con- 
sideration had been falsely stated in the 
deed of sale to be Rs. 2,009.. He had. a 
right of pre-emption. This was admitted 
by the vendee, The vendee, however, 
asserted that the plaintiff had lost his 
right by refusing to purchase the property; 
Upon the facts there was a finding, which 
is accepted as correct by the parties, 
that the amount of consideration was 
actually Rs. 2,000 and that the plaintiff 
had not refused to purchase the property, 
A. decree was given on payment of 
Rs, 2,000, The plaintiff, therefore, failed 
ona very important point. The order as 
fo costs gave no reasons of any kind. It 
merely said that if the plaintiff paid tha 


amount due from him within two monthg- 
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he would receive his costs from the 
vendee, - The order as to costs was appealed 
against. - 

The lower Appellate Court in a -careful 
reasoned judgment has decided that in 
the circumstances of the case neither the 
plaintiff nor the defendant was entitled 
to costs as each had failed in respect of 
a portion of his claim. He, therefore, 
directed that the parties should bear their 
own costs. An appeal has been filed against 
this appellate decree. j 

As there has been some doubt in the 
past as to the question whether a second 
appeal does or does not lie in such cases, 
the, decision of this appeal was referred to 
a Bench. We state our findings upon it. 
A second appeal can only lie under the 
provisions of s. 100 of the Code of Civil 
Procedure. The provisións ofthat section 
must be complied with absolutely. In 
this particular case a second appeal can 
only be justified if it bə found that the 
decision of the lower Appellate Court is 
contrary to law. We, therefore, have to 
decide what is the law on the subject. 

The authority of a Court to award costs 
is regulated in the main by the provisions 
of s. 35 of the Oode of Civil Procedure. 
Tt is inthe absolute discretion of the 
Court, as to how costs areto be awarded 
but where they do not follow the event the 
Court must give its reasons for departure 
from the practice of directing costs to 
follow the event and those reasons must 
be in writing. It is well-settled law that 
although the Court has full discretion 
in the matter of awarding costs, that discre- 
tion must be exercised on judicial princi- 
ples. Butif that discretion has been exer 
cised upon judicial principles, an Ap- 
pellate Court is not justified in interfer- 
ing with the order passed. This rule has 
been laid down in more than one decision. 
It was laid down by & Bench of the late 
Oourt of the Judicial Commissioner of 
Oudh in the case of Ram Bharos v. Rampal 
Singh (1) andit was laid down in Allaha- 
bad in the case of Radhey Shiam v. Bihari 
Lal (2). Ifthe lower Appellate Court had 
no right to interfere with the order of the 
trial Oouft in the matter of awarding costs 
the decision of the lower Appellate Court is 
contrary to law and isa proper subject for 


o Ind. Cas 111; 2 OPW., N. 901; A. L R. 1928 
ow Ind, Cas, 478; 40 A, 558 at p. 502; 16 A. L, 
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second appeal. But if the order of the trial 
Gourt was of such a nature as to be appeal- 
able to the lower-Appellate Court and the 
lower Appellate Court's order is based upon 
a judicial discretion properly exercised, 
there can be no appeal tothis Court. We 
consider that the order of the trial Court 
was open to the objection that the Judge 
has not judicially exercised his discretion. 
In the circumstances the lower Appellate 
Court had a right to modify it. In its order 
of modification the lower Appellate Court 
judicially exercised its discretion, and, there- 
fore, no second appeal lies. The question 
as to whether a second appeal lies or does 
not lie is largely academic, for it is always 
necessary to examine the merits before the 
question is decided. If the Court below 
has decided the matter correctly and 
legally, an appeal would obviously fail 
even if it lay. Thus the question as to 
whether an appeal lies is not in practice 
of importance. It is of interest to note 
that the view enunciated in the above 
decisions are views.which were approved in 
a recent judgment of the House ot Lords 
in the case of Donald Campbell and Com- 
pany v. Pollak (3). The procedure in the 
Courts in England differs in material par- 
ticulars from the procedure in the Courts of 
India but the principle as laiddown by 
their Lordships is the same as the princi- 
Ile in India, Where the discretion has : 
been exercised judicially there should be 
no interference, but the discretion must be 
exercised judicially, 

We, therefore, dismiss this appeal with- 
costs, 


' A. N. A, Appeal dismissed, 
(3) (1917) A. O. 732, : l 
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OUDH CHIEF COURT. 
SECOND CIVIL APPEAL No. 311 or 1927; 
December 16, 1927. i 
Present:—Mr. Justice Pullan. . - 
MOHAMMAD SHAFI—DEFENDANT— 
APPELLANT 
vereus 

RAUNAQ ALI—PLAINTIFF—RESPONDENT, 

Muhammadan Law—Marriage within period of 
iddat—Fasid marriage—Rights of inheritance between 
married parties. 

A marriage which is contracted within the period 
of iddat, being only a fasid marriage, can give rise 
to a right of inheritance between married parties. [p, 
883, col, 2.] i 


4 
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Aizunnissa Khatoon v.-Karimunnissa Khatoon (D 
and Tajbi Abalal v. Mowla  Khan-Alikhan (2), 
referred to. _ 

A fasid marriage, which is vitiated only by some 
temporary defect, can become valid when the defect 


. Isremoved. [ibid.] 


Second appsal against a decree of the 
Subordinate Judge, Sitapur, in Appeal No. 
1 of 1927, dated the 2nd June, 1927, con- 
firming that of the Additional Munsif, 
Sitapur, dated the 20th November, 1927.. 
Mr. Ali Jawad, for the Appellant.. ` 
Messrs. Murlt Manohar and G. N. Muker- 
ji, for the Respondent. ; 
JUDGMENT.—The plaintiff in this 
case sued for possession of a house which 
was formerly owned by one Musammat 
Bahauti. The plaintiff based his claim on 
the fact that Bahauti was his legally marri- 
ed wife andthat. he was her heir under 
Muhammadan Law. The lower Oourts 
have found that  Bahauti, who. was 
formerly a Hindu, was converted to 


Islam and married by nikah to the plaint- ` 


iff and this finding cannot be challenged 
in second appeal. The case has, however, 
come before me because the, appellant has 
raised the question whether the marriage 
between the plaintiff and this woman was 
invalid under Muhammadan Law and whe- 
ther, therefore, the plaintiff had no right 
of inheritance. This plea is based on the 


plaintifi’s own statement that he married 


Bahauti three ‘or four months after the 
death of her first husband, If this state- 
ment is to be taken as accurate, the period 
of iddat which is 4 months and 10 days 
had notexpired. This question.was raised 
for the first time in the lower Appellate 
Court, and no definite finding was passed 
as to whether the marriage took “place 
within the period of iddat, but the lower 
Appellate Court has held that, even if the 
marriage took place within that period, 


the plaintiff is entitled to inherit under 


Muhammadan Law. Marriages under Mu- 


hammadan Law are ofthree kinds. ` First; 


there are valid marriages, secondly, there 
are marriàges which are void (batil) and 
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Vol, II, page 444, which will be found in 
Aizunnissa Khatoon v. Karimunnis:a Kha- 
toon (1), have not been accepted ky the 
leading commentators as being a correct 


statement of Muhammadan Law. Both 


these authorities are based on the Dur-ul- 


“Muhtar. and that commentary undoubtedly 


admits a distinction between batil and- 
fasid, and lays down definitely, that in. 
the case of a fasid marriage the custom of 
dower is obligatory. Ifthe dower 18 obli-. 
gatory, the marriage Gannot be altogether. 


.void, and the general opinion of the com- 


mentators is, that a fasid marriage, which 
is vitiated only by some temporary defect 
can become valid when the defect 1s re-. 
moved. There is no question that amarri- 
age contracted within the period of iddat. 
is a fasid marriage. : In a case. of this, 
kind the only objection to the marriage 
is that a certain period has not elapsed 
since the death of the first husband and | 
this is a defect which can be removed: 
by mere lapse of time. Mr. Amir Ali in 


his bookon Muhammadan Law, 4th Edi-. - 


tion, Vol. II, pages 397 and 398, has given. 
a detailed statement showing the differences. 
between a marriage . that is batil and 8 


“marriage which is fasid. He says: “Con- 


nections which. are unlawful in themselves 
are null and void ab. initio (batil) and 
create no civil rights and obligations be- 
The wife has no right 
of dower against the husband, and neither 
of them is entitled to ‘inherit from the 
other," Asto invalid or fasid marriages 
he says, "Marriages which are not vitiated 
and rendered ilegal bya radical defect 
of the character above described, stand 
on a different footing, Ih such cases 
also the children are legitimate,” Mr, 
Tyabji in his Principles of Muhammadan 
Law, -2nd Edition, page 162, says, the pro- 
hibition by: iddat is a mere temporary 
prohibition, (according to.the view takén.. 
by the Hanafi School) for the marriage . 
would be validif it ;were celebarated afew 
months later; it is, therefore, considered 


thirdly, there are marriages which are 
fasid, & word which has been: translated 
. ag vitiated.- I havebeen asked to find that 
there is no essential difference between 
marriages which are batil and marriages 
which aro fasid on the authority of certain 
commentators on Muhammadan Law, but 
the texts to which I have been referred, 
namely, that-in the Jamaa'v- Rumuz, Vol. 
I, page 264, and that inthe Rudd-ul-Muhtar, - 87 


more favourably by the law than a marriage | 
that can never be valid. Mr. Abdur Rahim ; 
in his book on Muhammadan Jurispru- . . 
dence at page 330 says that “a fusid mar- 
riage, although it may be annulled by the. . 
Court when the fact is brought to itg 
notice, is treated as, capable of giving rise 

. to certain legal effect,” These views of the 


(1) 93 O, 130 at pp, 158, 160; 12 Ind, Dec, (8) - ss 
t ` 
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commentators are accepted in a decision 


. of the Bombay High Court of the year 1917, 


Tajbi e Abalal v. Mowla Khan-Alikhan (2), 
where their Lordships held at page 496 
that “marriage with a temporarily prohibit- 
ed. woman, if consummated, may have 
legal:consequences." They mention four 
principal consequences: Right to dower, 
obligation to perform: iddat; legitimacy of 
issue; the establishment of nasab or paterni- 
ty. At-page 499* they say that "an ex- 
amination of the* text-book writers, .old 
and” relatively modern; puts it beyond 
all doubt that- in numerous instances of 
temporary prohibition, all the -legal conse- 
quences of marriage may follow, if in fact 
there has beèn. consummation”. It is true 
that I have been referred to no case in 
which a husband has claimed to inherit 
from 4 wife whom he married within 
the period of iddat but, in’ view of thé 
authorities which -have been cited, I am 
pu parod to hold that such a- marriage. 
eing only.fasid or vitiated by a temporary 
defect can give rise toa right of inheritance 
between. the two parties. I, therefore, 
dismiss this appeal with costs. E 

GË; >- | — — Appeal dismissed, 
(2) 39 Ind. Gas. 603: 41 B: 485; 19 Bom. L. R. 300, 

"*Pages of 41 B,—[Ed.] ru : 

. . OUDH CHIEF COURT, - 

. Sgconp Orvin Arpran No. 274 or 1997; 

| Decémber 22,1927, . - - 

Present:—Mrz. Justice Pullan. 

;: MATHURA AND oTHERS—DEFENDANTS— - 

j Nos. 1 TO 3--APPELLANTS 

p : . — versus LN 

. SHAMBHOO DAYAL AND ANoTHER— 

 DEFENDANTS— RESPONDENTS. 

Hindu Law—Debts—Son separate -from father, 
whether bound to pay debt of father. 

A Hindu son is not under a pious obligation to 
pay his father's debt out of his separated property 
eitherin his father's lifetime or after his father's 
death. [p. 884,col. -2; p. 886, col. 1.] 

Brij Narain Rai-v. Mangla Prasad Rai( 1), Gobind 
Krishna Gujar v. Sakharam Narayan (2) and Taduri 
Ramachandra Jagannatha Rao v. Vadrevu Visvesan 
(3), referred to. l 

‘Second appeal against a decree of the 
First Subtrdinate Judge, Bahraich, dated 


the 14th May, 1927, upholding that of the ` 


oaii Bahraich, dated the 8th February, 
Mr. Muhammad Ayub, for the Appellants. 
tits, 


." MATHURA 9; SHAMBHOO DAYAL: 


„Mr. Moti Lal Saksena, for the Respond- . 
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JUDGMENT,-—This, is à sécond appeal. 
from the order of the First Subordinate 
Judge of Bahraich confirming the- decree 
of the Court of the Munsif allowing plaint-. 
iffs to recover a sum of Rs. 139-3 as price . 
of certain goods which were attached and 
sold in execution ofa decree. The decree- 
was fora simple money debt and it was 
passed against the father of the plaintif: 
It is proved that the plaintiff separated 
from his father in the- year 1318 fasli, 
that is A, D. 1911. It has been proved io 
the satisfaction of the-Court. below that the 
property sold consisted of certain articles 
of furniture which were the personal pro- 
perty of the plaintiff. I am asked in second 
appeal to find that the plaintiff was liable 
to pay his father's debt because under 
Hindu Law it was his pious obligation: to 
do so, that is, the proposition before .me' 
is that a Hinduson who has been separated 
from his father has the pious obligation to 
pay the personal debt of the father during 
the father's lifetime, I find that this pro- 
position was not argued before the learned. 
Hindu Judge who heard the appealin the. 
Oourt below and I have been.asked to hold 
that this is the effect of the decision of 
their Lordships ofthe Privy: Council, reporte., 
ed as Brij Narain Rai v. Mangla Prasad-Rat 
(1). Ib is true that in that. judgment: their 
Lordships have approved of the decision:of 
the Bombay High Oourt in Govind Krishna 
Gujar v. Sakharam. Narayan (2) in which 
it is laid down that "the law is now well- 
established that under the. Hindu Law, 
the pious obligation of a son to pay his 
father’s debt exists. whether the father is 
alive or deád." I have referred to that 
ruling. I observe that itdeals entirely with 
the case of a joint Hindu family where it 
is sought to execute'a decree by-selling the: 
son's interest in the family property. The 
ruling of their Lordships of the Privy 
Oouncil is intended to lay down ‘certain 
rules as to the powers, rights--and duties. 
of members of a joint Hindu family 
property in the matter of: alienating - or 
burdening the estate, It has no applica- 
tion to the case of a separated Hindu, Ag 
far as Iam aware, there is no authority for 


(1) 77 Ind. Cas. 689; 511. A.129; 21 A, L. J. 934; 
46 M. L. J. 23; 5 P. L-T. 1; 28 O. W. N. 253; (1924)- 
M. W. N. 68; 19 L. W. 72; 2 Pat. L. R. 41;.10 0. & 
A.L, R: 82; A. I: R. 1924 P. C. 50; 33 M. L. T. 457: 
46 A. 95; 26 Bom. L. R. 500; 110. L, J; 107; 10.-W.. 
. 48; 410, L: J. 232 (P. QJ, pv: 

(2) 28 B, 883; 6 Bom, L, R, 844, 
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the proposition that a Hindu son can be 
required to pay his fathers debt out of 
his separated property either in his father's 
lifetime or after his father's death. I 
"would refer to a ruling of the Madras High 
Court reported as "Taduri Ramachandra 
Jagannatha Rao v. Vadrevu Viswesan (8) 
in which itwas held that after ‘partition 
the creditor could sue the son to recover 
the debt which was in existence before the 
‘partition fromthe joint family properties 
allotted ‘to theson in partition. ‘This pro- 
‘position could only affect the present case 
ifit were shown, firstly, that this debt wasin 
‘existence before the partition and, secondly, 
that the property attached was part of the 
joint family property which came into the 
possession of the son. Neither of these 
„pleas were raised at any time by.the present 
‘appellant, Itis too late for him to raise 
them now. I have no doubt that the suit 
.has been decided correctly by the 
Courts below and I dismiss the appeal with 
“costs, "--— T ee 
° G.H, ~ Appeal dismissed. 
` (3) 80 Ind. Cas. 228; 47 M. 621;-46 M. L. J. 990; 19 
- L. W..691; A, I. R.-1924 Mad. 682. 
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OUDH CHIEF COURT. 
SECOND Orvin ApPaaL No. 281 or 1927. 
December 22,1927, - 
Present:—Sir Louis Stuart, Kr., Chief 

: Judge, and Mr. Justice Raza. 

HASAN BANDI—DEFENDANT—-APPRLLANT 
VETSUS 
BARATI LAL AND orHgRS-—DEFENDANTS— 


RESPONDENTS. 

Agreement—Agreement to divide property on con- 
dition of financing litigation to recover property— 
Transfer of vested interest—Suit by person financing, 
maintainability of. 

A who had no money to fight out a litigation for 
recovery of certain property, entered into an agree- 
ment with B that B should finance him and whatever 
property was acquired should be divided half and 
half between them, and that the litigation should 
be brought by B though the names of both were 
to appear. B brought & suit for possession without 
joining Á's name: 

Held, that the agreement did not effect a transfer 
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of any vested interest in-the property to B But was 
a mere contract and that the suit by B alone was 
not, therefore, maintainable. .[p. 886, col. L] - = 
Indar Singh v. Kesri Singh (1) and Qasim Ali. Kha 

v. Ahmad Shah (2), referred to. . mE 

_ Appeal against a decree.of.the District 
Judge, Sitapur,in Civil Appéal No, 660f1926, 


‘dated the 30th April, 1927, reversing that of 


the Additional Subordinate Judge, Sitapur, 


dated the 31st of March, 1926. 


" JUDGMEN T.—On the 18th of Decem- 


ber,1908, Nawab Qasim Ali Khan executed a 


registered agreement on a ten-rupee stamp- 
ed paper with a certain Damodar Das, On 
the strength of this agreement Barati Lal 
son of Damodar Das, instituted a suit for. 


rédeniption of a 2-annas share in the village 


of Belahia on the ground that Nawab Qasim 
Ali Khan had the right to redéem 4-annas 
in that village, The mortgage, which it 
‘was sought to redeem, is held by Musammat. 
Hasan Bandi, The trial Court decided that 
Barati Lal had no right to redeem and 
dismissed his suit. The lower Appellate 
-Oourt decided in his favour, Musammat. 
Hasan Bandi appeals here. The point for 
Our decision is plain. Does this deed of 


“the 18th December, 1908, transfer to Damo- 


dar Dasa right of equity of redemption in 
this village? Nawab Qasim Ali Khan was 
claiming certain rights in the Qutubnagar 
estate. He had no money with which to 
prosecute his claim. He, therefore, entered, 
under this agreement, into an arrangement 
with Damodar Das, who undertook to finance 
his litigation and to recoup himself by re- 
taining- half of anything that -the Courts 
awarded. The arrangement was an ar- 
rangement which is not prohibited by 
lawin India, We have to see though 
exactly what it was. We have read 
the deed carefully. It is worded in a rather 
peculiar way. It commences by stating 
that Nawab Qasim Ali Khan’ has got no 
money and that Damodar Das has consented 
to help him. It then goes on to state that 
out of whatever property shall be acquired 
in litigation Damodar Das is to get half. 
It continues that Damodar Das shall have 
the right to take possession of imgnoveable 
property, and that he shall have the right. to 
redeem the village of Belahia. “So far every 
condition is in favour of Damodar Das. No 
condition is in favowr of Nawab Qasim Ali 
Khan. Then follows the only condition in 


favour of Qasim Ali Khan which is that 
` Damodar Das is to pay the whole of the 


Court expenses, Qasim Ali Khan in the 
rest of the deed.continues to place restric- 
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ARI n e : 
. tions upon himself. Gan this deed be con- 
strued as transferring any vested interest 
-in anything? We are of opinion that it 
transfers no vested interest of any kind in 
property. Itis& contract that if Damodar 
"Das pays all the expenses of litigation he 
shall take, in consideration of his agreeing 
. -to do so, one-half of the property which 
the Oourts may award; but the litigation 
is clearly to be the litigation brought by 
' Qasim Ali Khan, although there is a clause 
in the deed, that, whenever Nawab Qasim 
Ali Khan appears as a litigant, the name 
of Damodar Das is tobe joined with his 
. name, Weconsider that the arrangement 
' made here was very similar to the arrange- 
ment which was made in a case which was 
decided. on appeal in the late Judicial 
‘Commissioner’s Court in 1911. That was 
. thecase of Indar Singh v. Kesri Singh (1l). 
There aman called Inderjit Singh, after 
certain rights in property had become 
vested in him, agreed with à man called 
Kesri Singh, that if Kesri Singh paid the 
whole expenses of litigation he would hand 
. over half the property, which he acquired 
infavour of Kesri Singh. The Additional 
Judicial Commissioner decided that the 
transaction was nota sale, that it did not 
create a transfer, and that it was a contract 
which gave no vested rights. We consider 
. that he approached the subject in the 
correct way. Approaching the subject here 
in the same manner we find that there is no 
. transfer and no sale, only a contract. The 
right to obtain redemption remained with 
Nawab Qasim Ali Khanand passed after 
his death to his heirs. If they brought a 
suit to redeem they would have under the 
terms of the agreement to join Damodar 
Das aud after his death his heira with them, 
.and whatever they obtained they would 
have to divide in equal moieties, But itis 
not the case here that the heirs of Nawab 
Qasim Ali Khan and the heirs of Damodar 
Das have instituted the suit for redemption 
. jointly. The amount of the share to be 
redeemed was 4-annas. Barati Lal did not 
come in asking fora redemption ofa 4- 
annas share, and joining with him the heirs 
of Nawab Qasim Ali Khan, or citing them 
as defendants because they had refused to 
join with him. He ifistituted this suit to 
redeem a 2-annas share for his sole benefit 
giving the heirs of Nawab Qasim Ali Khan 
nothing. This heobviously wasnot entitl- 


~- (1) 10 Ind, Uas: 179; 14 O. C, 139. 
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ed to do. The learned Counsel for the 
respondent Barati Lalhas pointed out to 
us that in a previous litigation a Bench of 
the late Judiéial Gommissioner's Court 
decided that Qasim Ali Khan and Damodar 
Dasheld half of the equity of redemption in 
the 8-annas share in Belahia. The learned 
Counsel has stated the facts correctly. The 
decision in question will be found in Qasim 
Ali Khan v. Ahmed Shah (2). But this 
circumstance doesnot affect the present case. 
We have sent for the recordof that appeal 
and we find that what happened there was 
that Nawab Qasim Ali Khan and Damodar 
Das sued jointly on an allegation that 
Damodar Das was a joint partner with 
Nawab Qasim Ali Khanin his rights. This 
statement was incorrect, Butit was not 
challenged on the other side, and the 
Judicial Commissioner's Court naturally 
accepted a statement, which had not been 
challenged. The fact that they did accept 
the statement can in no way prejudice 
Musammat Hasan Bandi, who was not & 
party to those proceedings But apart from 
that the decision of the Judicial Commis- 
sioner's Court does not help Barati Lal. 
The part of the decision which affects this 
matter is a declaration that Qasim Ali Khan 
and Damodar Das hold a half share in the 
equity of redemption of 8-annas in Belahia. 
There is nothing in that decision which 
states that Damodar Das alone can come 
into Court to redeem a quarter share. For 
the above reasons we consider that the 
trial Court was right and that the lower 
Appellate Court has not construed the 
agreement in question correctly. The suit 
as framed was bound to fail and the dis- 
missal of it should have been upheld. We 
accordingly allow this appeal and direct that 
Barati Lal's suit be dismissed. Barati Lal 
will pay his own costs and those of Musam- 
mat Hasan Bandi in all Courts, 


Appeal allowed. 


G. H. 
(2) 32 Ind. Cas. 516; 2 O. L. J. 758. 
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OUDH CHIEF COURT. 
Civiu Ruviston Nos. 35 AND 37 or 1923. 
December 21, 1927. f 
Present:—Sir Louis Stuart, Kr., Ohiel 
Judge, and Mr.” Justice Raza. 
TIKAI OHOBAY —DEFENDANT—APPLICANT 
. versus 
Freu SHEO DAYAL-RAMJI DAS— 
PLAINTIFF— OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), O. XXIII, 
. 1—'"Other sufficient grounds", meaning of —Ejusdem 
generis—Absence of formal defect or ground ejusdem 
Eeneris— Permission to withdraw suit with liberty to 
„bring fresh suit—Material irregularity—Revision— 
Omission to produce material document, whether 


‘sufficient ground’, 

‘Other sufficient grounds’ referred to incl. (b) of 
O. XXIII, r. 1 (2), Civil Procedure Code, must be 
grounds ejusdem generis with the ground mentioned 
incl. (a). [p. 889, col. 1.] 

. Chhajju Ham v. Neki (5) and Muhammad 
Ejaz Rasul Khan v. Mubarak Husain (2), relied 
on. 

Wherethe trial Court allows withdrawal ofa suit 
with liberty to bring & fresh suit under O. XXIII, 
T. 1, when there isno formal defect nor any other 
grounds ejusdem generis, it commits a material 
irregularity in the exercise of its jurisdiction by 
utilizing its jurisdiction so as to give it authority 
which the law does not give, and its order is open to. 
revision under s. 115, Oivil Procedure Code. jp. 889, 
cols 1 & 2. 

Jhunku Lal v. Bisheshar Das (1), explained." 

Balkrishna Udayar v. Vasudeva Ayyar (3) and 
Robert Watson & Co. v. Collector of Zillah Rajshahye 
(4), referred to. 

Failure of the plaintiff to produce some of his 
important documents in time is not a ground for 
permitting the plaintiff to withdraw from the suit 
with liberty to bring a fresh suit. [p. 889, col. 2.] 


Appication for revision of an order of the 
Subordinate Judge, Bahraich, dated the 15th 
August, 1927. 

Mr. Niamat Ullah, for the Applicant. 


JUDGMEN'T.—These are applications 
in revision under s. 115 of the Code of 
Civil Procedure which have arisen in the 
following circumstances. A firm called 
Sheodayal-Ramjidas, which carries on busi- 
ness in Caleutta and isalso engaged in 
commercial activities in Oudh, instituted 
a suit on the 27th November, 1926, in the 
Court of the Subordinate Judge of Gonda 
against the Secretary of State for India in 
Oounciland Tikai Chobay on the following 
allegations. The firm asserted that it was 
a lessee from the Nepal State under a lease 
. dated approximately September, 1925 of 
the right of cutting and removing Bankas 
grass for commercial purposes over a 
certain tract in Nepal. The plaint continued 
that a Calcutta firm called Heilgera & 
Oompany held a similar contract on the 
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British side for collecting such grasg as 
grew in the Government Forest and that 
Heilgers & Company had assigned their 
rights under their contract to the plaintiff 
firm. It is not clear what connection this 
latter allegation had with the subjects 
matter of the suit, The actual allegations 
of importance in the plaint were allegations 
that the plaintiff firm had cut and stacked 
some thirteen hundred maunds of Bankas 
grass in the Nepal Territory .over which 
they held the contract, and that the Forest 
Ranger of the Sohelwa Circle had, without 
any shadow of right, removed this grass 
to British Territory and sold it in collusion 
with Tikai Chobay. Therefore, the plaintiff 
firm claimed Rs, 4,000 damages. The 
hearing of the suit was transferred to the 
Subordinate Judge at Bahraich. Written 
statements were filed by the defendants, in. 
which they stated that they hadnoknowledge 
as to whether the plaintiff firm had or had 
not a contract to collect Bankas grass in 
Nepal. They absolutely. denied that they 
had everremoved any Bankas grass in the 
possession of the plaintiff at any time or 
any place. The 22nd April, 1927, was fixed 
for the framing of issues, but the issues 
were not actually framed until the 12th of 
‘May, 1927. Before the issues were framed 
it was within the knowledge of the plaintiff 
firm that it was necessary for them to 
produce their contract with the Nepal 
Government ifthey wished to rely on it, 
and under O. VII, r. 14, Part 2 as it then 
stood ifthey relied upon this lease they 
should have noted its existence ina list 
filed with the plaint. They did notdo so. 
Further under O. XIII, r. 1, as it then stood, 
it was their duty atthe first hearing of 
the suit to produce all the documentary 
evidence in their possession. They did 
produce certain documents but we find 


that they did not produce others. The 4th 


of August, 1927, was fixed for hearing of 
evidence, and on that date the plaintiff 


-firm applied for permission to produce a 


large number of documents in evidence. 
The trial Judge under the provisions. of 
O. XILi,r. 2 refused to receive thiseevidence 
as no good cause had been shown for its non- 
production previously. The plaintiff firm 
then proceeded to produce oral evidence on 


‘the 4th of August, 827. The hearing was 
then adjourned to the loth’ of August, 


1927. On that date the plaintiff firm put up 
an:application of which the following is the 


translation: — , 
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^ “Kt is submitted that in the above noted 
case. certain important documents had 
been rejected by the Court from “being 
made part of the evidence, that as the docu- 
ments are the basis of the suit and con- 
sequently a legal defect has arisen in the 
case, and as it isapprehended that in future 
this would be a defect on the merits of the 
case; hence it is prayed that permission to 
withdraw the present suit and to bring a 
‘fresh one be granted under O. XXIII, r. 1.” 

Both the defendants opposed this appli- 
cation but the learned trial Judge allowed 
itin the following words:— : 

“I allow the suit to be withdrawn with 
‘liberty’ to the plaintiff firm to bring a fresh 
suit. In view of the fact that the case has not 
advanced farafter the framing of the issues, 
1 think it proper to allow only half the costs 
‘to the defendants barring the:costs of sum- 
ere witnesses which they will get in 

ull. 

Itis against this order that the present 
applications in revision have been filed. 
_ Notice has been served upon the plaintiff 
‘firm. They have not, however, appeared. 
‘We have satisfied ourselves that the notice 
‘has reached them, and proceed with the 
matter ex parte. The first question which 
"we have to decide is, whether an applica- 
tion in revision under s. 115 of the Code 
of Civil Procedure does or does not lie. 
"There is a decision of the Allahabad High 
Court in Jhunku Lalv. Bisheshar Das (1) 
which might be read as showing that in 
no circumstances can a decision under 
O. XXIII, r.1 be questioned in revision. 
As we shall point out later, we do not 
consider that the decision really lays down 
such a proposition. There is a decision of 
the late Court of the Judicial Commissioner 
in Muhammad Ejaz Rasul Khan v. Mubarak 
Husain (2) which we consider is of great 
assistance. But before we approach that 
decision we consider it advisable to refer 
to the remarks of their Lordships of the 
Judicial Committee in Balkrishna Udayar 
v. Vasudeva Ayyar (3) where they lay down 
the limitations within which a right of 


(1) 46 Ind. Cas. 71; 40 A. 612; 16 A. L. J. 495. 

(2) 79 Ind. Oas. 1033; 27 O.C. 231; 10 O. & A. 
R. 685; 11 O. L. J. 613; A.el. R. 1825 Oudh 291:1 
W. N. 388. ' 

(3) 40 Ind. Cas. 650; 44 I. A. 261at p. 267; 15 A 
'L. J. 645; 2 P. L. W. 101; 33 M. L. J. 69; 26 C. L. 
.143; 19 Bom. L. R. 715; (1917) M. W. N. 628; 40 
793; 6 L. W. 501; 22 O. W. N. 50; 11 Bur. L. T.4 
44 I. A. 201 (P C.) 
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revision undérs; 115 of the Code of Civil 
Procedure ean be exercised. They.suy 
there; — e 
"It will beobserved that the section ap- 
plies to jurisdiction? alone, the irregular 
exefcise or non-exercise ofit,or the illegal 
assumption of it. The section is not direct- 
ed against conclusions of law or fact in 
which the question of jurisdietion is. not 
involved. And if the appellant's contention 
be correct, then if the Civil Court should 
absolutely and whimsically decline to exer- 
cise its jurisdiction and refuse.to make.any 
orders asto the filling up of. vacancies, 
no matter how many existed there would 
not, ina ease such asthe present, by any 
remedy available under this section and 
no appeal would lie," E 
We consider that the words of the 
greatest importance here are "that the 
Section applies to jurisdiction alone, the 
irregular exercise or non-exercise of it." 
Unless it can .be' established that the 
Court has acted without jurisdiction, has 


‘failed to exercise its jurisdiction vested in 


it or acted in the exercise of its jurisdiction 


illegally or with material irregularity s. $15 


has no application. Butin each particular 
instance we have to look at the fact 


‘ag to whether-the necessary conditions have 


been satisfied. In our opinion in 
Jhunku. Lal v. Bisheshar Das (1) the 
Bench laid down no more than that the 
particular application before them must be 
rejected because it did not raise any ground 
which eame unders. 115. We agree absolute- 
ly with the decision to that effect, but this 
decision in no.way lays down as à general 
proposition that no order under O. XXIII, 
r. 1 can be challenged unders. 115. What 
we have to look at is- whether ihe par- 
ticular circumstances bring or do not bring 
an order unders. 115, and it is in considering 
this latter question that we find the decision 
in Muhammad Ejaz Rasul Khan v. Mubarak 
Husain (2) of great value. This decision 
is authority for the proposition that, 
before a Court can grant the plaintiff 
permission to withdraw from a suit with 
liberty to institute a fresh suit in respect of 
the same subject-matter, the Court must be 
satisfied that the suit must fail by reason of 
some formal defect or that there are other- 
sufficient grounds ejusdem generis for 
allowing the plaintiff to institute a fresh 
suit. We censider that the decision of 
their Lordships ofthe Judicial Committee 


in Robert Watson d Co. v. Collector of 
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Zillah -Rajshahye (4) is. of assistance in 
deciding the - point, and ` we further 
consider that the decision of their Lordships 
of the Judicial Committee in Chhajju Ram 
v. Neki (5) is of great assistance. 
their Lordships laid down thatin construing 
the meaning of the words “for any .other 
gufficient-reason".where they occur in O. 
XLVII, r- 1 the only proper construction 
to- be placed upon these words -was -that 
thé other sufficient reason must be ejusdem 
generis; The words used in O. XXIII, r. 1 
are “other: sufficient’ grounds" but.the 
Same process of reasoning must, in. our 
opinion, be applied and we are in complete 
accord with the views taken in Muhammad 
Ejaz Rasul Khan v. Mubarak Husain | (2). 
We approach this particular case then with 
“the preliminary remarks that before the 
trial Gourt could -grant the plaintiff firm 
permission to withdraw from the suit with 
liberty to institute a fresh suit it was 
necessary for it to be satisfied that it must 
fail by reason of some formal defect or 
‘that -there were other sufficient grounds 
‘ejusdem generis for permitting them to 
institute a fresh suit. What are the facts? 
The facts are. that the plaintiff firm came 
into Court, .asserting the existence of a 
certain contract, As far as we can see the 
„success or failure of the suit in no way 
required that assertion to be proved. The 
plaintiff, however, preferred to assert it. 
-The other side had put him to proof. He 
then failed to prove the point as 
required by-law. Now even had the matter 
rested there, there would have been no 
harm done to the plaintiff firm for if the 
plaintiff firm had been able to establish 
that this grass had been cut and stacked 
by them, that it was in their possession 
in the place in which it was alleged 
that it was in their possession that it 
was removed ‘by ithe Forest Subordinate 
Official asalleged from their possession, 
“that it had then been disposed of by that 
-offizial and Tikai as joint tortfeasors and 
that the damages had amounted to a certain 
figure, the plaintiff firm could undoubtedly 


have succeeded without the production of `- 


(4) 13 M.I. A. 160; 12 W. R.P. O. 43; 3 B. L.R. 
P. C. 48; 2 Suth. P. O. J. 269; 2 Sar. P. O. J. 500; 20 
E. R. 511 (P. 0). 

(5) 72 Ind. Gas. 566;491. A. 144; 30 M. L. T. 295; 
26 Ó. W. N. 697; 41 P. L. R. 1922, 3 P.L. T. 435; 
A. I. R. 1922 P. O. 112; 16 L. W. 37; 17 P. W. B. 1922: 
3 Lah. 127: 43 M. L. J.332; 24 Bom. L, R. 1988; 4 U. 
P. L. R. (P. O.) 99; 360, L. J. 459 (P. O.). 
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any documents at.all.- What the plaiatiff 
firm did at that. stage.waB .tó produce one 
witness. They then refused to coritinue 
with the case. There was nothing to show 
that the suit must fail by reason of some 
formal defect.. There was no formal defect, 
It could not be suggested 'sériously that 
there wasany formal defect. There wera 
certainly not sufficient .grounds, in 
our opinion, of any ‘sort or kind for 
permitting the withdrawal with liberty. to 
bring & fresh suit, and there can, in our 
opinion, be no possible doubt as to the fact 
that there were no grounds ejusdem géneria, 
-The..case . put forward by the plaintiff firm 
was this alone, They said." Our firm has 
in contravention.of thelaw upon:the.sübject 
endeavoured. to -produce ‘documentary 
evidence at a period. when it cannot be 


"admitted. Our firm does not want to go on 


and produce any further evidence. It 
‘would prefer to withdraw its suit and bring 
it again and then when the suit is brought 
again: :to -produce the - evidence . which 
it omitted to produce at the right -time 
before." The- Court allowed this. In our 
opinion in-so doing the Court. committed 
-a material irregularity in exercise of its 
jurisdiction by utilising its jurisdiction . sọ 
-as to give-it authority which the.law had 
not given it, and for these reasons we 
accept the revision on the main point. It 
is unfortunate- that the plaintiff firm is not 
represented. It has, -however,: had every 
Opportunity of being represented. We set 
aside. the order by which the plaintiff firm 
is permitted to bring a.fresh.suit.upon tlie 
game cause. of action. One further point 
‘remains, The learned . trial Judge had for 


-a reason which we do not quite understand 


awarded the successful defendants only 


“half costs. -He-has not, in our opinion, exer- 


cised:-his discretion judicially. We allow 


-these applications each-with costs against 


the plaintiff firm and direct that the plaintiff 
firm pay: each of the applicants separately 


his full.costs in the Court below. 


G. H. 


n Revision accepted. 
ALN, A. T 
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° OUDH CHIEF COURT. 
Frasr COrvin APPBAL No. 46 or 1927. 
December 2, 1927. 
Present:—Sir Louis Stuart, KT., Chief 
Judge and Mr. Justice Hasan. 

Babu MITAR SEN SINGH — PLAINTIFF — 
APPELLANT 


versus 
MAQBUL HASAN AND OTHERS— 


DEFENDANTS — RESPONDENTS. i 

Caste Disabilities Removal Act (XXI of 1850), 
8. 1, scope and application of—Conversion of Hindu 
_ to Muhammadanism—Right of Hindu collaterals to 
succeed to estate of convert—Applicability of Act to 
Qudh. 

The rule that in -questions of succession and 
inheritance the Hindu Law should be applied to 
Hindus and the Muhammadan Law to Muhammadans 
refers to Hindus and Muhammadans, not by birth 
merely, but by religion also. [p. 891, col. 2.] 

Abraham v. Abraham, (2), referred to. 

The Caste Disabilities Removal Act can be held 
applicable to the Province of Oudh only from the date 
of its-annexation and it is open. to serious doubt whe- 
ther that enactment will have the effect of restoring 
rights lost and of divesting persons of their status ac- 

uired, before the date of the annexation. (ibid.] 

The Caste Disabilities Removal Act does not lay 
down any Code of inheritance prescribing the line of 
succession to the estate of a convert, nor does it create 
new rights. It merely removes obstacles arising: by 
reason of the claimant renouncing bis religion orlosing 
his caste. The Act has no application to a case where 


the claimant of rights has neither renounced nor. 


has been .exeluded from the communion of any 
dan or has been deprived of his caste. [p. 892, cols. 
] & 2. 

A Muhammadan, whose father had become a 
convert to Muhammadanism from Hinduism, died 
saving him surviving only children by a pre- 
deceased daughter. His father's uncle's great-grandson 
who was a Hindu claimed title to his estate by 
right of inheritance as reversioner pleading that, by 
custom, daughters and their issue had no right to 


inherit: 
Held, that The Caste Disabilities Removal Act had 


no application to the case and could not confer on the 

claimant any right to the estate. Ip. 892, col. 2.) 
Khunni Lal v. Kunwar Gobind Krishna Narain (3) 

and Vaithilinga Odayar v. Ayyathorai Odayar (5), 


followed. 
Bhagwant Singh v, Kallu (4) and Rupa v. Sardar 


Mirza (6), distinguished and dissented from. 6 

First appeal against a decree of the 
Additional Subordinate Judge, Fyzabad, 
dated the 14th February, 1927. 

Messrs. P. L. Banerji, Jaijai Ram Radha 
Krishn& and H. D. Chandra, for the Appel- 
]ant. 

Messrs. Bisheshwar Nath, Ali Zaheer and 
Ali Mohammad, for the Respondents. 


JUDGMENT.—This is the plaintiff's 
appeal from the decreeof the Additional 
Subordinate Judge of Fyzabad, dated the 
14th of February, 1927. By the decree 
under appeal the appellant's suit for the 


` MITAR SEN SINGH 0, MAQBOL HASAN, 


107 L O. 1028. 


recovery of certain moveable and immove- 
able property described in the two schedules 
A and B attached to the plaint has been 
dismissed. l l l 

The property in Suit was last held in full 
ownership byone Hasan Khan, who died 
on the llth of Oetober, 1921. Agha Hasan 
Khan had a daughter, Musammat Sajjadi 
Begam. The daughter predeceased her 
father. The daughter's children Maqbul 
Hasan Khan, son, defendant No. 1, Musam- 
mat Amatul Kubra, defendant No. 2 and 
Musammat Amatul Sughra,{defendant No. 3, 
daughters, are now in possession of the 
estate of their grandfather, Agha Hasan 
Khan. Agha Hasan Khan's widow, Musam- 
mat Kaniz Zainab, also died on the 5th of 
November, 1922. 

The plaintiff, Babu Mitar Sen Singh, claims 
title to the estate in suit by right of in- 
heritance as the nearest reversioner and 
pleads family custom of the exclusion of 
daughters and their issue in defeasance 
of thenatural rights ofthe defendants in 
the estate of their grandfather, Agha Hasan 
Khan. This isthe plaintiffs case as set 
forth in the plaint.  - l 


The custom pleaded by the plaintiff was 
denied by the defendants and tbe issue 
relating to it has not been triedso far.. 
Besides the daughter's issue, who are the 
defendants in the suit, it also appears that 
Agha Hasan Khan had a sister, Musammat 
Askari Khanam, who survived him and that 
Musammat Askari Khanam on her death 
has left children as heirs-at-law. The 
defendants denied the plaintiffs right of 
guecession to the estate of Agha Hasan 
Khan and this is the issue which has been 
tried and found in favour of the defendants 
by the Court below. 


The facts are as follows:— 

Agha Hasan Khan's father, Ali Hasan 
Khan, embraced the religion of Islam in the 
year 1843 A.D. It is admitted that the seat 
to which he attached himself on conversion 
was the Shiasect. Ali Hasan Khan's name 
before his conversion was Jagardeo Singh. 
It is agreed that his father, Sarabdawan 
Singh, wasa Hindu as were his ancestors 
from: the earliest times. Sarabdawan Singh 
had a brother, Ranjit Singh. and the plaint- 


iff, Mitter Sen Singh, is the great-grand- 


son of Ranjit Singh. It is also agreed that 
the plaintiff's father, his grand-father and 
his great-grandfather were all born and died 
in Hindu faith and that the plaintiff is a 
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Sanatan Dharam Hindu both by birth and 
conviction. 


Before proceeding further we desire to. 


Btate at the outset that at some stage of 
the proceedings in the trial Court the 
plaintiff seems to have set up the case of 
his right to sueceed to the estate in suit 
upon some general custom of the family 
whereby a Hindu is permitted to succeed to 
the inheritance of a Moslem blood relation. 
This was the subject-matter of issue 
“No. 2. At the hearing of the appeal 
‘however, this case was expressly abandoned 
by the learned Advocate, who appeared be- 
fore us on behalf of the plaintiff. Herested 
his client's right to succeed on law alone 
subject, of course, to the proof of the cus- 
tom of exclusion of daughters. For the 
purposes of the decision of the case in the 
trial Court and the appeal before us it was 
assumed that the last mentioned custom 
exists. During the progress of the argu- 
ments at the Bar there was some confusion 
as to the precise nature and extent of the 
custom pleaded by the plaintiff but we are 
quite clear in our minds that a plea of cus- 
tom may be entertained in modification of 
the personal law; Hindu Law or Muham- 
madan Law, but not in entire abrogation of 
such law. This conclusion is fully borne 
out by s. 3, sub-s, (b), cl. (2), of the 
.Oudh Laws Act, 1876. The plaintiff's case 
as tothe modification of the personal law 
by custom is set forth in para. 4 of the 


plaint. It may be mentioned here that it was - 


agreed by the parties in the Court below, 
and the agreement was adhered to before 
us, that the property now in suits not the 
property which Ali Hasan Khan might have 
acquired from or after the death of his bro- 
ther, Amresh Singh. lt was also stated on 
behalf of the plaintiff that Ali Hasan Khan 
on his eonversion ceased to be a member of 
the joint Hindu family. 


The first question which, on the premises 
stated above, arises for determination is, 
what law of inheritance governs the succes- 
sion to the estate of Agha Hasan Khan? The 
answer to this question does not appear to 
us to beinvolvedin any doubt. “We think 
that in determining the heir or heirs to the 
estate of such a person recourse must be 
had to the Shia Law of inheritance which 
was the personal law of the propositus. As 
observed by their Lordships of the Judicial 
Committee in the case of Jawala Buksh v. 
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.Dharwm Singh (1), “the written lav of 
_ India has prescribed broadly that in ques- 


tions of succession and. inheritance the 
Hindu Law is to be applied to Hindus, and 


the Muhammadan Law to Muhammadans;and 
_in the judgment delivered by Lord Kings- 


down in Abraham v. Abraham (2), it is said 
that ‘this rule must be understood to refer 
to Hindus‘ and Muhammadans, not by birth 
merely, but by religion also." It ig quite 
clear that the plaintiffisnot an heir-at-law 
according to that law even if the children 
of the daughter of the „propositus are also 
not his heirs by virtue of the family custom, 
This conclusion was not seriously disputed 
by the learned Advocate for the appellant, 
It was argued, however, that though the 
plaintiff has no right of inheritance accord- 
ing to the Muhammadan Shia Law to the 


estate in suit yet he has such a right under 


the provisions of Act XXI of.1850 and this 
was theonly point argued at the Bar. 

We think it necessary to note that the 
annexation of the Province of Oudh to the 
Pritish territories took place on the 13th of 
February, 1856. Previous to that day it 

regulating 
rights to property was the Hindu Law in 
case of Hindu and the Muhammadan Law 
in case of Muhammadans and that conver- 
sion from one religion to another entailed 
all the consequences and penalties provided 
by those laws. Therefore, when Jagerdeo 
Hasan Khan) re- 

nounced the Hindu religion and embraced 
the faith of Islam he forfeited his rights to 
property under the Hindu Law and acquired 


rights under the Muhammadan Law. One 


of such rights was the “status” with all 
its consequences with which he came to be 
endowed on his conversion by the Muham- 
madan Law. Regulation VII of 1832 or 
Act X XIof 1850 can be held to be applieable 
to the Province of Oudh from the date of 
annexation at the earliest. This being so, 
we seriously doubt that those enactments 
will have the effect of restoring rights lost 
and of divesting persons of their ‘status’ 
acquired before the date of the anpexation, 
This will not be so inthe Province of Agra 
which was apart of the Presidency of Ben- 
gal on the date of the Regulation and part 
ofthe British territomges in India on the date 
of the Act. It was assumed in the Court 


below and in-the arguments before us that 


1) 10 M. I. A. 811 at p. 537; 2 Sar. P. : 
NUI 10 M. p ar. P. O. J.189; 19 


(2) 9M. I. A-195; 1 W.R. P. O. 1 


; 1 Suth, P, E 
501; 2 Sar. P, C. J.10; 19 E, R, 716, 6 uth, P. O.J, 
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1n terms thereof to the facts of this case. 
The trial Court is of opinion that the pro- 
visions of Act-X XI of 1850 have no applica- 
tion to the facts of. this case and we agree 
with that Opinion, Before’ interpreting 
those-provisions certain preliminary obser- 
vations fall to'be made. Act XXI of 1850 
neither profei3es to nor does in fact create 
anew class of heirs constituted of persons 
who are not heirs under the personal law of 
the propositus. The Act does not lay down 
any Code of inheritance prescribing the line 
‘of succession to the estate of a convert. It 
.does- not create new’ rights. It only re- 
‘moves- obstacles to the enforcement of 
existing rights. -The obstacles intended 
-to be -removed are ‘clearly obstacles 
arising by reason of the claimant renounc- 
ing-his religion, having been excluded 
‘from the communion of any relgion, or 
“being deprived of caste, We think that 
the substantive enactment may be inter- 
:preted- in no other sense and we think that 
“this interpretation is supported by the pre- 
-amble. The substantive enactment is as 
‘follows :— > ~~ UM i 
=, “1; -Bo much of any law or usage now 
‘in force within the territories subject to the 
“Government of the East India Company, as 
infliets on any person forfeiture of rights or 
-próperty, or may be held in any way to 
"impair or affect any right of inheritance, by 
-reason of his or her renouncing, or having 
“been excluded from the communion of any 
‘religion, or being deprived of caste, shall 


- cease to be enforced as law in the Courts of 


‘the East India Company, and in the Courts 
‘established by Royal Charter within the 
- gaid territories." The interpretation which 
-we place on it can best be brought on sur- 
- face by analysing s. 1 as follows :— 


.. So much of any law or usage as............ 


` (1) inflicts on any | By reason of his or 


person forfeiture her 
of rights or pro- 
perty: (a) renouncing any 
or or religion 


< . 

(2) may be held in 
any way to im- 
pair oraffect any 
right of inherit- 
ance, . 


(b) having been ex- 
cluded from the 
communion of 


or 
(c) being deprive 


of caste. : 


~ 


Shall cease to be enforced as law......... 
e N P x — < 
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We are ofopinion that both class of casas 
covered by cls. land 2 as given above 
are controlled by the condition precedent of 
conversion or exclusion or-deprivation from 
caste of the person «whose rights are qties- 
tioned in a given’ case, such -rights , being 
Tights which such & person has” under the 
law which was-applicable tohim immédi- 
ately preceding the change .of religion oy 
deprivation of caste, | : A oe 
Olause (1) deals with one class of rights 
while cl. (2) deals with another class of 
rights. Under the former fall rights which 
have come to be vested prior to conversion 
in the person who has ‘changed his reli- 
gion and under ‘the latter fall inchoate 
rights “of the nature of spes successionis, 
“The former class of rights may be illustrat- 
ed by theright of a member of a joint 
Hindu family who has acquired his right 
in the family property from the moment 
of his birth, by the right of a legatee in 
the subject-matter of bequest after the 
death of the testator and generally by the’ 
‘right which a person hasacquired by right 
-of inheritance after the death of the pro- 
` positus. Clause (1) provides for the pro- 
tection ofsuch vested rights as against the 
effect of the. rule of personal law entailing 
the destruction of such rights by reason 
of conversion. Clause (2) contemplates 
protection of rights of a person who has 
changed his religion prior to the vesting 
of such rights: in other words, if an heir 
has changed his religion before the open- 
ing of succession that fact- will not stop 
the devolution of inheritance on him 
" whenever it comes to happen. In each 
case it seems to us rights, whether vested 
or inchoate, are protected by the Statute 
‘but only of the person whose rights are 
forfeited in one case or affected in the 
other by reason of that person renouncing 
or having been excluded from the commun- 
ion of any religion or being deprived of 
caste. We are ofopinion that the Act has 
no application toa case where the claim- 
ant ofrights either of one class or of the 
other has neither renounced nor has been 
‘excluded from the communion of any reli- 
gion or been deprived of caste as the pre- 
„sent case is. The words '' forfeiture” and 
"impair or affect any right " in the first 
part of the section and the words“ by 
reason of his or her” in the second part 
of the section are important words. In 
short, we-are unable to read the section 
in any wider sense than that it removes 


1 
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the personal disability of the person wlío. 


has changed his religion. from: enforcing: 
his rights which he possessed prior to the 


change. Further, even if the Act be assum- 


ed. to be applicable to -a case where the’ 
person’ whose inheritances is in question has 
changed his religion the present. case is: 
dot of that naturé and, therefore, it-is not 
necessary to give reasons against the'sound- 
ness of the assumption. -But surely it; 
cannot be-contended that-if any -ancestor 
of-the propositus-in any degree of ascent. 
has changed: hié religion the Act would 
apply in determining the status of an heir 
to- such a propositus. If it’ were so the 
results would be startling; if not revólu: 
tionary. In ` families of’ more than half 
the: population -of-Moslems of British India 
and similarly in Indian Christian families- 


Conversion -from  Hihduism may well.bé 


traced to some near or remote ancestor’ 
and when the inheritance comes- fo fall 
on collaterals’ the Hindu relation80f the 
Moslem’ or the Christian convert: must be 
held to displace’ if-nearer in degrée the. 
rights of-the-Moslem collaterals -moré re-- 
mote. Not only that, the’ females- who 
have suceeded in: the past: must be held 
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Narain (3). A féw- facts:0f that casemáy 
first be stated. A joint- Hindu famjly 
possessing. of considerable property within 
the British territories consisted of: two 
persons Ratan Singh, and his- son, Dau- 

lat Singh. Hach of these two persons was 
thus entitled in joint ténaücy toa moiety 
of the family property. In 1845, Ratan 


‘Singh abandoned Hinduism and adopted 


the Muhammadan faith. Ohange of reli-: 
gion, however, made no change in the statug_ 
of-the-family until the death -of Daulat 
Singh in January, 185l. . Daulat” Singh- 
left him surviving a widow named Ben 
Kuar and two-daughters, Chhattar Kuar- 
and Mewa Küar. Ratan Singh- died in: 
September, - 1851. Thereafter-the namé of | 
his- widow, Raj Kuar, was recorded in the’ 
reverie register in placé-of her deceased: 
husband in respect of. thé-- entire ‘family’ 
property: After the death ‘of Sen Küür 
and also of Raj Kuar a.settlement ^ was: 
arrived betweén- the daughters of Daülat 
Singh and one-Khairati Lal, who was the 
son of-a daughter of Ratan Singh: Accords 
ing to this settlement Chhattar Kuar and: 
Mewa Kuar obtained an’ 84-annas share ` 
while Khairati Lal-received the remaining 


to possess only’such- riglitsof property as 
they would havs possessed if their ancestor 
had remained à-Hindu;- ~ 


7i-annas - share. Possession -followed iu: 
accordance with the ‘allotment.- Ohhatlêr- 
Kuar, died first and then diedMewa Kuni 
in 1898. The plaintiffs in that case were - 
the sons-of. Mewa Kuar.. The defendanta . 
were transferees: from Khairati Lal: - The 
case- of the plaintiffs was- that on -the:- 
abandonment of Hinduism by Ratan Singh: 
he forfeited his half share in" the joint- 
property which vested in- Daulat Bingh.- 
They- claim . the entire .l6-annas in; the. 
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- The interpretation which wë have placed 
On. the substantive enactment’ contained in 
Act XXI of 1850, is, it appears to ud: sup: 
Ported by the preamble' as well. The im- 
pr words of the -preamble are-*'the 


aws of those: religions shall not-be -per- 


mitted’ to operate to deprive: such: party 
Or parties of any.property to which, but for 


the operation of such laws, they would have 


been entitled". -This language- clearly. 
means the recognition: and subsistence of 
pre-existing rights either under the Muham- 
madan or the Hindu Law and it does not 
create new rights. 1t, however, removes 
the penalty of losing existing rights which 
the personal law imposes onthe- ‘party ór 
parties. by reason ‘of difference in religion. 
.he' removal of penalty is clearly intended: 
for the benefit of the party who has in- 
Curred the penalty and not for others, | 

4 y | 


- 


.We think that the interpretation which | 
wé have placed on Act-XXI-of 1950 is also. 
supported by the deciston'of their Lord ships 
of the Judicial Committee in the case of 
hunni Laly, Kunwar Gobind: Krishna 


| 


character of heirs of Daulat Singh; chal:: 
lenging: the validity of the compromise: 
under which Khairati Lal had acquired” 
the-?$:annas share. On the question of . 
the effect of the abandonment of:Hinduism. 
by Ratan Singh on his rights in:thé joint: 
property their Lordships of the Judicial ’ 
Committee interpreted s; 9 of Regulation 
VII of 1582, and the provisions of Aet XXI : 
of 1850; After having quoted these enact- 
ments their Lordships said as follows :— - 

“The. intention . in both enactments ‘is 
perfectly clear; by declaring that the 
Hindu or Muhammadan Law: shall not be 


(3) 10 Ind. Oas. 477; 38 I. A. 875; 15 O, W. N. 545; 
8 A. L. J. 552; 13 O. L. J- 575; 13 ‘Bom, . L.-R. 427; 10 
ML, T. 95; (191) 1 M,'W, N. 432; 21 M, L. J, 045, 
33 A, 296 (P, O.), i 
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permitted to deprive any party not belong- 
ing to either of those 'perauations of a 
right to property, or that any law or usage 
which iaflicts forfeiture of rights or pro- 
perty by reason of any person renouncing 
his or her religion, shall not bs enforced, 
the -Logistlature virtually set aside the 
provisions of the Hindu Law which 
penalizes renunciation of religion or 
exclusion from caste. 
legislation of- 1832 and 1850 was that on 
Ratan Singh’s abandonment of Hinduism 
Daulat Singh did not acquire any enforce- 
able right to his father’s share in the 
joint family property which he could 
, either assert himself or transmit to his 
heirs for enforcement in a British Court 
of Justice." This pronouncement clearly 
means that Daulat Singh by reason of 
conversion ofhis father did not come to 
possess any new rightin the family estate 
which he did not otherwise possess. It 
further means that Ratan Singh’s rights 
in ths faimily property were not forfeited 
by the conversion. The enactments simply 
removed the penalty of forfeiture of rights 
imposed by the personal law on conversion. 


The learned Advocate for the appellant 
strenuously pressed on us the decision in 
the ease of Bhagwant Singh. v. Kallu (4) 
and contended that it afforded complete 
support to his client’s case.. One of the 
two learned Judges who formed the Bench 
was Sir John Edge and’ he delivered the 


judgment. The other learned Judge simply : 


recorded his concurrence. We feel that 
out of respect to so eminent a Judge as 
Sir John Edge we must examine the de- 
cision with great care. We have done s) 
and have come to the conclusion that the 
decision in the firat instanceis inapplica- 
ble tothe facts. ofthis case and in the 
socond instance. we find ourselves, with 
utmost respect, in disagreement with 
grounds of the decision. The facts were 
these, In that case the grand-father of the 
plaintiff, Hari Singh, had three sons, Mohan 
Singh, Bacha Singh, and Mahipat Singh. 
Mahipat who was the father of the plaint- 
iff, was converted to Muhammadanism. 
The property in suit had belonged to 
Bacha Singh. The plaintiff was a Mu- 
hammadan as was his father, Mahipat. 
Bacha Singh on his death was suceseded 
by his widow, Banflo, who had alienated 


m 11 A, 100; A, W. N. (1888) 288; 6 Ind, Dec. (N, &) 
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the property which had devolvad on her by 
right of inheritance. The alienees were 
the defendants. The plaintiff Kallu in 
support of his title to the estate of Bacha 
Singh relied upon the provisions of Act 
XXLlof 1850. This was upheld by the High 
Court at Allahabad. E 

It will be seen that on the fact the case 
before us is materially different from the 
case under consideration. In that case the 
claimant's title was sought to be defeated 
on the ground that his father had embraced 
Islam and, therefore, the right of inheritance 
which would have devolved upon the 


-planitiff in the estateof his uncle, Bacha 


Singh, was killed by reason of the conver- 
sion, This defence was sought to be 
supported by the only argument that Act 
XXI of 1850 would heve saved the situation 
only if the plaintiff had renounced bis 
religion. The argument was repelled on 
two grounds. It was observed that the 
argument, if sound, would have .the 
effect of cutting down or curtailing the 
principle of s. 9 of Regulation VIL of 1832, 
This could not be allowed for the reason 
that “no one can read s.9 of Regulation 
VII without seeing that if Mr. Bajpai's 
argument is correct the operative portion 
of the Act, instead of .extending the 
principle to the rest of the Company's 
provinces, would have limited the relief 
it was intended to extend.” With 
great respect (the preamble nowhere ex- 
presses the intention of extending the 
Scopeof the principle. Ths extension in- 
tended isonly ofthe territorial limits and 
not of the principle. , The second ground 
was that "if.the latter part of the section 
wa: restricted to the protection of the 
right of inheritance of the persons re» 
nouncing their religion or being excluded 
from caste, their case was covered by the 
words of the early part of the section." 
With great respect again we do not agree 
with this view. As we have already shown, 
the first portion of the section relates to 
the forfeiture of rights, that is vested 
rights, by reason of change in religion, 
of the person in whom those rights reside. 
and prevents forfeiture of such rights. | The- 
latter portion of the section relates to rights. 
of inheritance before the opening of 
succassion and protects the loss of such : 
rights of the parson who has renounced. 
his religion or been excluded from caste 
while he occupies the status of an heir, 
simpliciter, We are Glearly of opinion 
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that the words "renouncing his or. her 
religion" apply to both classes of cases, 
that is the law affords against the forfeiture 
of vested rights and protection against the 
loss of status as an heir and in both cases 
of the person who renounces his or her 
religion. The Act of °1851 was recently 
interpreted in the sense in which we have 
interpreted it by the High Court of Madras 
in Vaithilinga Odayar v. Ayyathorat 
Odayar (5) and the Allahahad case was 
dissented from. The decision of the High 
Court at Lahore in the case of Rupa v. 
Sardar Mirza (6) was also quoted on behalf 
of the appellant. In that case the learned 
Judges simply followed the decision in the 
Allahabad case and -advanced no fresh 
arguments in support of the conclusion. 
There are other decisions for the opinion 
which we have formed and tbey are 
noted in the judgment of the trial Court. 
It will serve no usual purpose to recapitulate 
them in this judgment. ! 

The result is that we uphold the decree 


of the trial Oourt and dismiss the appeal 


with costs. ; Mu 
A. N. A, Appeal dismissed, ` 
(5) 37 Ind. Cas. 753; 40 M. 1118. 

i 55 Ind, Cas. 420; 1 Lah. 376; 88 P. W, R. 


OUDE CHIEF COURT, 
Skoonp OIVIL AppeaL No, 318 or 1927, 
l December 16, 1927. 
Present :—Mr. Justice Pullan. 
Mirza ABID HUSAIN KHAN— | 
DEFENDANT —APPELLANT. 
versus | 
SRI THAKURJI UNDER tat MANAGEMENT 
or Musammat ROOP DEVI— 
` PGAINTIFF— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 11—Want 
of jurisdiction to decide an issue—Decision of Court 
on such issue—Res judicata. i i 

Where a Oourt decides an issue which it is not 
competent to decide, its decision must be regarded 
as an obiter dictum and cannot operate as res judicata, 
[p. 895, col. 2. 

Midnapur Zemindary Co., Ltd. v. Naresh Narayan 
Roy (1), distinguished. 


Appeal against the judgment and decree. 


ofthe Sübordinate Judge, Mohanlalganj, 
Lueknow, in Regular Appeal No, 40/89 of 


1927, dated the 28th July, 1927, confirming’ 


the decree of the Second Munsif, in addi- 
tion to strength, Lucknow District, dated the 
9th of March, 1927, 


ABID HUSAIN KHAN 0, SRI THAKURSI. © 
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. Mr. Radha Krishna, for Mr. Ali Zaheer; 
for the Appellant. =. P 
^ Dr. J. N. Misra, and Mr. Salig Ram,efor ` 
the Respondent. 

JUDGMENT.—The plaintiff in this 
suit is an under-proprietor who has brought 
a suit fora nankar allowance of Rs. 50 
against the zemindars. The lower Courts 
have decreed the claim and an appeal 
has been filed on many grounds. Itis now, 
however, admitted that most of those 
grounds are ineffective, because it cannot 
be contended in view of the terms of the 
Oudh Rent Aet that a suit for nankar 
cannot be brought in a Civil Court. The 
learned Counsel for the appellant after 
conceding this point urges that. certain 
decisions of the Revenue -~ Courts should 
be held to operate as res judicata. It 
appears that the zemindar sued for arrears 
of rent and the defendant in that suit, 
who is the present plaintiff, pleaded that 
he was entitled toa sum of Rs; 5U.as a 
set-off on account of nankar- The Revenue 
Courts have found that, as a suit for 
nankar does not lie in the Civil Court, . 
such a set-off cannot be awarded, but 
they also went out of their way to hold 


that the present plaintiff had no claim for 


nankar, because no such right was con. 
tained in the settlement decree, I have 
been asked to find on the authority of 
their Lordships of the Privy Oouncil in 
Mindnapur Zemindrry Co. Lid. v. Naresh 
Narayan Roy (1) that this finding of the 
Revenue Courts is binding, because it is 
an issue raised by the present plaintiff 
herself, but I am not prepared to find 
that that ruling isin any way applicable 
to a case where a decision has been passed 
by a Oourt on an issue which it was not 
competent to decide. In my opinion such 
a finding must be regarded as an obiter 
dictum, and it cannot operate as res judicata; 
in the present suit. When the plea of 
res judicata is disposed of it only remains 
to be seen whetherthe plaintiffhad valid 
claim for nankar as against the eemindar, 
The lower Appellate Courthas shown that, 
although the settlement decree was silent 
as to the rightof nankar, the decree was 
itself based upon a report ofthe Assistant 


Commissioner which clearly asserted thig 


(1) 80 Ind. Oas. 827; 511. 4. 293; A. I. R, 1994 P, 0, 
144; 26 Bom. L. R. 651; 47 M. L. J. 23; 510, 631; 38 
M. L. T. 169; (1924) M. W. N, 723; 290, W.N. 24; 20 
L. W. 770; L. R. 5 A. (P, ©.) 137; 23 A. L, J, 76; 4 
Pat. L. R, 103; 9 P, L, T 750 (P. Q.), i t 


~ 


{ . 


896 


right and in appeal thé Commissioner 
passed an order showing that, as a;matter 


of fact, thé payment of nankar was con- 
firmed by. the, .Settlément: Officer. . It. is 
also proyed.'that this sum has continued 
tobe recorded as due to the plaintiff in 
the reyenue. papers. There. is, therefore, 
no. ground to.interfere with the decrees of 
the .Oourts below. . The pial "be 
proved. to be entitled to this nankar and 
ahe can bring her case for it in the Civil 


Oourt. i dismiss this. appeal with costs. 
Gm. 4 1:0. „s Appeal dismissed, 





pit ^. 7 
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/^' GUDH CHIEF COURT. ^ . 

: "SzcoND OrviL, APPEAL No.2730F 1927. ` 

s . ' Deeembér 16,1927.  , .; |. 

`.. — Present;—Mr. Justice Pullan... . | 
GUR SARAN AND ANOTBER—PLAINTIFES | 

265075 77 APPELLANTS . 75: € 


i i 


PUN versus. `- : 
JAGANNATH AXD ANOTRER-—DEFENDANTS 
(7 7 RESPONDENTS, ^. ] 
"Landlord and tenant—Lease by thekadar—Lessee's 
right to possession as against landlord. «| 
-.A tenant. who has come into possession of land 
. ander a thekadar without having any reason to 

ibelieve that the thekadar was acting contrary to law 
‘in’ leasing the properties to him is entitled to hold 
£heland as against the landlord ‘until he is ejected 
E Oday Partap Udya. Dutta Singh (J), 
folowed...:  « Z- i a 
ji ‘Becond appeal from a decree of the First 
Subordinate Judge, Bahraich, dated the 
Sth May, 1927, modifying that of the Mun- 
gif, Bahraich, dated the 6th December, 1926. 
. Mt. Zahur Ahmad, for the Appellant. 

." Meesis. A. P. Sén and Radha Krishna, ‘for 
the Respondents. ^  .. ^ .  .... 
"JUDGMEÉNT;-— Thisis a second appeal 
from an order of. the ` First ‘Subordinate 
Judge of Bahraich who allowed an appeal 
from. a decision of the Munsif of Bahraich. 
The facts of the case are as follows. This 
village belongs to the Nanpara Estate 
Shich was at that time under the Court of 
Wards, . The village was on theka ‘till the 
dnd of the. year 1331 Fasli, corresponding 
tò the 30th June, 1924. The thekadar had 
eased certain. land to the defendants in 
this case for three years from 1329 Fasli 
Shortly before the expiry of the year 1331, 
that is in March, 1924, the Special Manager 
of the- Nanpara Estate gave a lease of the 
Jand in ‘suit: to the "plaintiffs. It has now 
Peen found that the land for which the lease 
was given to the plaintiffs includes. certain 
land which was in the cultivation of the 
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defendants. The- plaintiffs hive been un- 
able to obtain possession and. they ‘have 
brought: this suit for damages against 
defendants.’ The first Court “decreed: the 
suit but the lower Appellate Court allowed 
the appeal mainly, on the ground -that 
defendants weré éntitled to hold the land 
until they were legally ejécted and, as no 
such ejectment according to law had ever 
taken place the plaintiffs could not claim 
possession in virtue of their lease. The 
main argument in appeal is that the theka- 
dar had, under the -terms of his theka, no 
right to let land out to the defendants and: 
that, therefore, thèse: persons Have no 
right, and the plaintiffs’ must be held 
entitled to the land im virtué'of their lease 
from the landlord. It.cértainly “appears 
that the terms of the theka dó not contem- 
plate that the thekadar should creaté new 
tenancies, and there is a clatisé in the theka 
prescribing thée-penalty in case hé should 
do so. But .a tenant" who ‘cultivates the 
land diréct from a thekadar-has his rights, ' 
dnd this was held by the Board of Revenué: 
in Lal v. Raja Udey Partap Udya DuttSingh 
(1), whereit islaid down that in such a 
case it isforthe land owner to.show ás. 
against the tenants who have been admitted 
to tenancy by the ihekadar (a) ibat he ` 
restricted his ihekadar'’s ordinary powers a8 : 
a landlord and made restriction known to 
the tenants and (b) that the ‘ transactions 
between -the thekadar andthe. tenants were 
not made in ‘good’ faith in the ordinary 
course of village business and management. 
In the present case I would lay. stress 
particularly on the second portion of the 
first clausé and’ the whole of the second 
clause. When'these defendants came into 
possession they had no reason to suppose 
that the thekadar, who put them in posses 
sion, was acting contrary to the terms of the 
theka and no step was taken by the landlord 
to interfere with. their tenancy. As the- 
landlord made enquires. before giving the 
land to the plaintiffs, he- should have as- 
Gertained that these defendants were in 
possession and he should have taken steps 
tosecure their -ejectment according to law. 
Not only did he not do so but he disregard-:. 
ed -his own lease-in favour of the plaintiffs 
and accepted rents from these very defend- 
ants,. In my opinion the. decision of-the 
Gourt below is correct, and I dismiss this 
appeal with costs,- ~ WE 


“AN, AS >” A eal dismissed; * a 
(1) 8; D, No, 9 of 1892, HM d 
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NAGPUR JUDICIAL COMMIS- 
SICNER’S COURT. | | 
SgCoxD Orvic Appeau No. 58 B or 1927. 
November 18,1527. ^ | 
| Present: —Mr. Kinkhede, A. J: C; 
MAROTI SURYABHAN AND oTBEH8— ^ 
PLalNTIFFS—-APPELLANTS 


M Versus 
RAIWANT RAO AND OTHERS— DEFENDANTS 


r 


— RESPONDENTS 

Transfer of Property -Act (IV of 1882), ss: 6, 48— 
Hindu reversioner's interest, whether property— Trans- 
fer, validity of—S. 48, whether applicable—i imita- 
tion Act (IX of 1908), Sch. I, Art. 44—Void tvansfer 

of miners property by guardian—Art. 44, whether 
-applicable—Suit for setting aside transfer berred— 
Defence of invalidity, whether barred. 

. The interest of a reversioner expectant on the 
death of & Hindu female is a mere spes successionis, 
which is neither property nor clothed with ths attri- 
bute of alienability incident thereto, and cannot, theres 
fore, be validly transferred. [p. 898, col. 1.] 

A transfer of such an interest is void ab ini‘io and 
‘cannot - be validated by recourse to the doct'ine of 
'estoppel. [p. 893, cols. 1, & 2.] : 

Sham Sundar Lal v. Achhan Kunwar.(1), and other 
cases referred to. i 

Saction 43 of the Transfer of Property Act as no 
application to such a transaction as- the Transfer 
of. Proparty Act does not regard spes successionis as 
property for purposes of transfer. AP. 898, col. ?.] 

Where au alienation by a guardian is absolutely 
void, Art. 41 of Sch. I'of the Limitation Act does 
notapply and the ward can bring a suit fo? pos. 
B3sslon against the alienee within 12 years uf the 
date-of sale. - [p. 899, col. 1 x 

The fact that the remedy of a suit to set eside a 

transfer is barred, does not necessarily ber the 
defence of invalidity of the transfer. [ibid.] 
- Lakshmi Doss v; Roop Laul (7), Ramaswami Cáettier 
V. Mallappa Reddiar (8), Rangnath Sakharam v. 
Govind Narasiva (9) and Minalal Shadiram v. Khare 
“Beti Jivaji (10), referred to, ^ T 


- Appeal against a deeree in Civil Appeal. 


No.140 -of 1926, of the First Additional 
District Judge, Akola, dated the 18th 
Ostober, 1926, arising out of the decision in 
Oivil Suit No. 154 of 1924 of the T'hird 
Sub Judge, Second Class, Akola, cated 
the 16th June, 1926. 

Mr. G. P. Dick, for the Appellant. | 

Mr, M. B. Niyogi, for the Respondent. 

JUDGMENT.—The plaintiffs aro the 
appellants in this ‘case, They base their 
title on a  sale«deed éxecuted on llth 
January 1915 by one Bablaji, the hustiand 
of Musammat Jani defendant No. 6, who 
was then a minor. The plaintiffs’-cass is 


that they were put. in possession, of|the 


property purchased by them, in Novem- 
ber, 1919, but were unlawfully dispossessed 


by the defendants in July, 1920, Hence’ 


this suit was instituted on 28th June, 1324, 
for recovery of possession of the property 
from the defendanta, Plaint ig silent aa 
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' shares. . On 17th 
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to how the property became the property 
of Musammat Jani. MONS 
The defendant No. 1 contended that thé 
property in.suit was originally the. pro- 
perty of Ganpat who died in 1911 leaving 
widow -Musammat Soni, mother- Gopi and 
sister Jani. On his death his widow Soni 


had only a contingent  reversionary in- 
‘terest at the date of sale there could be 
no transfer in view-of s, 6 of the Transfer of 
Property Actin plaintiffs’ favour, and that 
plaintiffs acquired no title under the sale- 


' deed. ^ Defendants Nos. land 2 purchased 


one-fourth share’ of the field in suit from 
Ganpat's widow Soni and. she gifted. an 
other.one fourth. share to Marotis temple 
defendant No.4 thesame day and the.re- 
maining half.share was sold by. her . to 
defendant No. 3 on 14th April, 1919, and 
that ever since their purchase defendants 
Nos. lto 4 had been in peacéful and uns 
interrupted possession of their respective 
April, 1924 defendant 
No. l sold 8 acres of the land purchased 
by him and hbis -brother defendant No. 2 
to Jani defendant No, 6,-and ‘that ever 
since she had been in possession thereof, 
Defendant No. 5 had purchased one-eighth 
share in the field in suit under a sale-deed 
n llth February, 1915, from defendant 
No.l >> e : 

: There were several oral pleadings, the 
gist whereofis that the prcperty in suit’ 
originally belonged.to one Baliram, that 
on his death it càme to Ganpat.who died' 
in 1911 and that ot -his death without issue 
his widow Soni inhérited it, but that 
ghe re-married in 1919 and.that Jani the 
sister of Ganpat had, therefore, only spes 
successionis in 1915, when the property 
was. sold: by her guardian. Defendants 
denied that plaintiffs had ever any possese. 
sion ‘over the property and that they ‘were 
dispossessed. Defendants also pleaded an 
oral Will in favour of Ganpat, ‘lhe plainte 
ifs denied the alleged Will in favour of 
Ganpat; but asserted that according to tha: 
oral . Will of Baliram the property had 


‘become the property of Gopi, On behalf. 


of Jani, who was joined. as 8 party, a 
defence was raised that the transaction 
of sale in favour of plaintiffs. was nob 
real or for consideratfbn and was not 
binding on her in the absence. of any 
Jagal necessity or benefit. To this the. 
plaintiffs replied that this defence of Janj 
waa barred inasmuch -as she did nof 
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Bue tosetaside the sale within three years of 
hes attaining majority. There were several 

: Other pleadings but-with them I am not 
concerned for the purposes of second 

"appeal. . The pleadings reproduced above 
` sufficiently. cover the points actually argu- 
ed before me, : - | 

As regards the question of oral Will of 

Baliram being in favour of Ganpat or Gopi, 
the Courts below have ccme to the con- 
clusion that Baliram willed away the fields 
in suit to Ganpat and not to Gopi. - It may 
here be mentioned that Gopi admittedly 
died in 1913 when Soni, the widow of 
Ganpat, had not re-married. If the alleged 
Will in favour of Gopi had been proved 
then . Gopi would have been fresh stock of 
descent and her daughter Jani would have 
succeeded on her death in 1913 to the 
field as her stridhan, But in view olihe 
-finding that Baliram's oral Will wasin 
favour of Ganpat and, that he died in 
1911, Ganpat was the lest male owner 
.&nda8 such succession had to be traced 
to him, and, Jani-being only his sister, his 
widow Soni had amore preferential claim 
-tothe property which devolved on her in 
‘preference to Ganpat’s ‘mother Gopi or 
bister Jani; Soni thus continued to be 
the owner of the - property so long as she 
had not either ecld it away or got her- 
self remarried. As Ganpat's mother died 
"before Son's- re-marriage, succession could 
Open outin favour of Jani in case she 
‘chanced to be alive at Soni's civil death 
hich she brought about in 1919. So 
the position is clear’ that at no time 
ane to 1919, much ' Jess.on 11th January, 
3 ¥915,- when her guardian sold the property 
on her ‘behalf, Jani had. any transferable 
interest in the property in suit. 

‘The Courts below have held, and I think 
tightly, that the interest of Jani wes of 
Hindu. reversioner expectant. upon the 
death of a Hindu female and could not 
pe validly transferred by her. lt is no 
more than a mere spes successionis which 
is neither properiy nor clothed with the 
attribute of alienability incident thereto. 
It was not, therefore, open to her or 


her gfardian, when she was a minor, to. 


bargain withit,or bind herself by an 
agreement in respect thereto. 
dealing with estate was void and not 
binding on her, even by estoppel or other- 


wise when the succession opened out to 
her on her (Soni’s) re-marriage in 1919. 


The transfer being void, it could not be 
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validated by recourse to the ordinary 
doctrine of estoppel. This position is 
established beyond doubt by the: series of | 
decisions of their -Lordships of the Privy ` 
Council: Sham Sundar. Lal v. Achhan . 
Kunwar (1), JanakitAmmal v. Narayanasamt | 
Aiyar (2), Harnath Kuarv. Indar Pahadur 
Singh (3, Ananda Mohan Roy v. Gour 
Mohan Mullick (4), Amrit Narayan Singh | 
v. Gaya Singh (5) and Gur Narayan v. 
Sheo Lal Singh (6). | 

It is contended on behalf of the appel- 
lants. that Jani’s guardian erroneously re- 
presented that Jani was authorised to 
transfer the property in suit. in 1915 and, 
that asJaniactually acquired interestin 
1919, sheis under the provisions of s. 43, 
Transfer of Property Act, bound to make 
good the transfer out of her subsequently 
acquired interest; to which the respond- 
ents reply, and I think rightly, that s. 43 . 
has no application, for the simple reaecn 
thatthe Transfer of Property Act does not 
regard spes successionis as “properiy” for . 
purpcses of transfer, I, therefore, uphold 
the decision of the lower Aprellate Court ' 
that the sale by Jani's guardian was void 
and inoperative, and gave no title to the 


. property in suit to plaintiffs. The neces» 


sary consequence of this is that plaintiffs 
had noright to sue and, therefore, their pre- 
gent suit was rightly dismissed. ` 

The next point .which the plaintiffs 
urged was thatthe defence as to the ina 
validity of the sale, dated lith January, 
1915, was not open to dani, as she had 
not sued within three years of her attaining 
majority:to set aside the sale made by. 
her husband, who was her lawful 


i Q) 21 A. 71; 25 I. A. 188; 2:0. W. N. 729; 7 Sar. P 
0, J. 417; 9 Ind. Dec. (N. B.) 755 (P. 0). > 
: (2) 37 Ind, Cas. 161; 39 M. 634 at p.. 638; 20 M. Li 
IT. 108, 31 M. L. J. 225: 14 A. L. J. 097; (1916) 2 M, W. 
N. 188; 20 O. W. N. 1223; 18 Bom. L. R. 856; 24-0. Lu 
J. 309; 4 L. W. 530; 43 I. A. 207 (P. ou 

(3) 71 Ind. Cas. 629; 404.179; A.I, R. 1922 P. 0, 
403; 9.0. & L. A. I. R. 270; 9 O. L. J. 652; 44 M; L, J, 
480; 37 O. L. J. 346; 27 O. W. N. 949; 501. A. 69; 18 
L. W. 383; 26.0. C. 228; 33 M, L. T. 261; 5 P. L. T. 
981; 2, Pat. L. R. 237 (P. ©.). = 

(4) 74 Ind. Cas. 499; 60 O. 929; 21 A.L. J. 718; 4 
P. L. T. 609; A. I. R. 1923 P. O. 189; (1923) M. W. N. 
803; 45 M. L, J. 617; 25 Bom. L. R. 1269; 33 M. L. 


. T. 365; 501. A. 289; 28 O. W. N. 713; 40 C. L. J. 10 


(P. 0). : 
(b) 44 Ind. Cas. 408; 45 C. 590; 23 M, L. T. 142; 22 
O W.N. 409; 27 C.L, J. 206; 34 M. L. J. 298; 4 P. L, 
w.291; 16 A. L. J. 265; (1918) M. W. N. 306; 7 L, W 
581; 20 Bom. L. R. 546; 45 I. A. 35 (P. O.). 

(6) 49 Ind. Cas. 1; 46 O. 566; 17 A. L. J. 66; 26 M. Ù 
J, 68; ? L, W, 335; 28 O, W. N, 521; 1 U. P, L. R. (P. O4 
1; 4091, A, 1; 12 Bur, Le T. 122 (P, 0} ^ " OR 
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guardian. Ithink thatthe finding that at 
the date of the sale (viz, ilth January, 
1915) the property in suit was nct the 


property of Janiis fatal to this conten- ` 
tion, Article £t, Limitation Act, applies . 


to a suit by a ward to set aside a 
transfer of property by his guardian; this 
must necessarily relate to property in 
which the minor is interested orof which 
the minoris the owner. The sale being 
void, Art, 41 was inapplicable anda. suit 
could be brought by the mmorto recover 
possession from the plaintiffs within a 
period of 12 years. Itmay be observed 
that even though the remedy of a suit may 
be barred, the defenca of invalidity of 
the transferis not necessarily barzed: cf. 
Lakshmi Dossy Roop Laul (T), Ramaswami 
Chettiar v. Mallanpa Reddiar (8), Rangnath 


Sakharam v.-Govind Narasiva (:) and- 


Minalal Shadiram v. Kharseiji Jivazi (10). 
Here the defendants Nos. 1 to 9 are 
claiming under transfers by Musammat 
Soni, and Jani. herself as. stated above 
claims to possess 8 acres under a title 
derived from Soni's alienes. Thus none 
ofthe defendants including. Jani 2an be 
gaid to be precluded from urging his or 
her defence -merely because Jaci may 
have failed to set aside the so-called 
transfer effected by her husband :n 1915 
during her minority of property which 
was not then hera, but which was yet 
to come to her and actually devolved on 
her in 1919. | 
The appeal fails and is dismissed with 
costs. i 
G R.M, Appeal disn-issed. 
(7) 30 M. 169; 17 M. L. J. 19; 2M. L. T. 4. ` 
- (8) 59 Ind. Cas. 947; 43 M. 760 at pp..776, 777; (1920) 
M. W N. 572; 39 M. L. J. 350; 28 M, L. T. 170; 12 L. 
, 475 (F. B.). 
"m 98 B. 639; 6 Bom. L. R. 592. 
10) 20 B. 395; 8 Bom L. R. 296, . 





NAGPUR JUDICIAL COMMIS- 
| SIONER'S COURT. 
MiscELLANEOUS Civir, APeRAL No. 35 or 1920. 

October 31, 1927, EU 
.. Present :—Mr, Fiudlay, J. C. 
RAJE BAHADUR RAGHOJL RAO AND 
OTHE&RS—DEFENDANT8—A PPELUANTS 
- VETIUS | 
SITARAM DAJIBA PANDE— PLAINTIFF 
— RHASPONDENT, 


Pensions Act (XXIII of 1871), ss. 8, 4,9, 6, 28— 
Charitable grant—Management entrusied to trustees— 


"Suit to-reqover moneys, under grant—Collector's certifi- - 


cate, whether necegeqry~-Suit filed without rertificate, 


RAJE BAHADUR RACHOJI RAO V. BITARAM DAJIBA PANBH, 
^ phather ab initio bad—Procedure—Construction, of the , 


. onthepresent appea 
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Act, principles relating to. 

Suits relating to grants for religious or pious pur- 
poses are’ not outside the purview’ of s. 4 of the 
Pensions Act. [p. 901, col. 2.] . mg: ; 

Miya Vali Ulla v: Sayed Bava Saheb (1), Harnam 
Das v. Faiyazi Begam (7) and Vyankaji v. Sarjarao 
Apajirao (8), followed. ; 

- Venkateswara Aiyar v. Secretary of State for India 
(6), dissented from. H 

The mere circumstance thata grant is not directly 
paid by the British Government but is distributed 
through ‘a non-official agency does not take the ‘cass 
out of the purview of the Pensions Act. [p. 900, col. 2.4 
. Miya Vali Ulla v. Sayed Bava Saheb (l) an 
Satraji Dongerchand Firm v. Mahdo Singh (2), relied 
On. 

. A suit falling within the purview of the Pensions 
Act, which is filed without a certificate from the 
Collector is not bad ab initio and liable to be dis- 
missed summarily but the plaintiff should be given 
an opportunity of producing the certificate at a later 
stage. [P. 901,c01,2.] A 
“The Pensions Act, being one which tends to res 
strict the ordinary legal rights of the subject .to 
have recourse to the Oourt for remedy of grievances 
is one to be strictly construed. [p 920,c01. 2] °° ~ 

Ravjinarayan Mandlik.v. Dadaji Bapuji Desai 
(3) and Gurushidgavda v. Rudragavda (4), referred to. 

Appeal against a decree of the Additional 
District J udge, Nagpur, dated- the 12th 
July, 19:6, in Civil Appeal No. 15 of 1926, 

. Sir B. K. Bose, Kr, and Mr. A. D, Pande, 
for the Appellants. | 

Messrs, M. R. Bobde and W. R, Puranik, 


forthe Respondent. ' 


JUDGMENT.—The plaintiff-respond- 
ent, Sitaram Dajiba Pande, brought the 
present suit in the Court’ of the Second 
Subordinate Judge, Second Class, Nagpur, 
as wahiwatdar of the Shri: Jagriteshwar 
Deosthan at Nagpur, His claim was for 
three instalments, of the years 1922, 1923 
and 1924 of Rs. 23-4^éach, which he claim- 
ed, were due him in: respect of his services 
as wahiwatdar ofthetemple. The present 
‘defendant-appellants are admittedly the 


: trustees who formed a committee of the 


temple. The preliminary objections were 
raised in the first Court, which need be 
mentioned here. One ofthese was thatthe 
consent of the Advocate-General under 
g. 92 of the Civil Procedure Code was 
necessary to the institution of .the suit, 
The-Subordinate Judge held that the suit 
was barred, such consent having not been 
obtained, and the lower Appellate Court 
held, on the contrary, that s. 92, Civil Pre-, 
cedure Code, did not apply. ` This, point 
was not pressed for ipe defendant. appellanta- 

coming on for hearing. 
[am, therefore, solely concerned in 
the present appeal with the question of 


Jj 
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whetheror not the present suit is main- 
taintible without a certificate from the 
Collector, having regard to the provisions 
contained in ss. 5 and 6 of the Pensions 
Act of 187!, The Judgeof the first Court 
held that the real plaintiff was, in reality 
the deity itself and that, as the deity 
claims the amount from the trust fund, 


. which has been set apart by the British 


Government and placed under the control 
of the defendant-trustees, [vide the inden- 
ture, dated 24th October, 1866 (D. 1)] the 
payment in essence remained one of the 
nature which would fal under the Pen- 
sions Act quoted above. In those circum- 
‘tances, he held that thé suit was barred 
for want of a certificate from the Collector. 
^" The Additional District Judge, on the 
plaintiff appealing to his Court, took the 
view that the plaintiff has described him- 
self asthe wahiwatdar of the temple but 
that, in reality, the gist-of his claim 
‘is -on the basis of his being- a hereditary 
‘servant of the temple ‘and that, on: this 
basis, the provisions of the Pensions Act 
do notapply tothe case, -As.a result of 
the remand of the case for further trial 
by the Additional District Judge, the. de- 
fendants have nowcome up to:this Court 
on appeal. " 
The present case raises a somewhat in- 
teresting point of law with regard to the 
construction to be placed upon the provi- 
‘sions of Act X XIII (Pensions . Act) of 1871. 
It-is perfectly clear that what the plaintiff 
Claims is a part of a sum.of Rs. 1,200 which 
under the indenture already referred to 
(D. 1), is annually payable for the support 
Of the said temple. In this connection, it 
‘ig apposite to refer to the history of the 
relations of Government with such reli- 
gious institutions. Up to 1863, it may 
be said that Government was. in direct 
charge of such institutions, The pream- 
ble of Act XX of 1863 shows the reasons 
why Government ‘then decided to have 
‘itself relieved of this duty. This Act did 
‘not apply to the Central Provinces and 


‘apparently here another devise was adopt- 


‘ad forthe purpose, arriving at the same 
‘end. Government had recourse to the 
expédient of executive orders in the matter, 
and apparently it was as a result of such 
executive orders tha? the indenture (D 1) 


'was executed in the year 11866. Under 


the: said indenture, Government Promis- 


‘gory Notes of a value of Rs. 29,300 -two 


hundred and ninety three thousands were 
9 
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made overto the Bhonsla Raja and the 
income to be derived from these promis- 
sory notes was to be devoted to the up- 
keep of the institutions . shown in .the 
schedule to the indenture institutions, of 
which the present temple admittedly forms 
one. Under the indenture, the Bhonsla 
Raja, after receiving the Government Pro- 
missory Notes, was to endorse the same for 
the payment of the interest thereof to three 
of his officials who may be taken as 
equivalent to the present defendants. These 
officials were, inturn, to be responsible for 
allocating the income to the institutions 
covered by the indenturé, and it was ex- 
pressly provided in the deed that, if the 
institutions should. cease to exist, the 
securities and the interest thereof should 
revert and belong to the Government of 
India, The case for the defendant-appel- 
lants, therefore, is that, in these circum- 
stances, as the -money formed part, of a 


-grant made by the former Government as 
.well as by the. British Government, the 


provisions of the Pensions Act, having 
regard tos, 4 thereof, apply proprio vigora 
and the suit was not cognizable without 


-the sanction of the Collector. It is admit- 


ted that, under the arrangement made in 
the indenture, the interest for the upkeep 
of the institutions, is not directly paid by 
the British Government but is distributed 


through a non-official agency. It has, how: 


ever, been urged that the mere circumst-« 


ance that this is so does not take the 


case out of the purview of the Act cj. 
Miya Valt Ulla v. Sayed Bava Saheb (1) 
and Satraji Dongerchand Firm v. Mahdo | 
Singh.- In the*latter case, it was held that 


‘a pension payable to a political prisoner 


by the Government of India by astatu- 
tory obligation to. maintain that person 
does not cease to be a political pension 
because the Government of India, under 
a special arrangement, has the money res 
mitted by a Foreign State to the Government 


‘Treasury for payment. 


On behalf of the’ respondent it has 
been urged so far quite correctly that 
the Pensions Act, which is one, which 
tends to restrict the ordinary. legal rights 
of the subject to have recourse to the 
Court forremedy of grievances, is one to 
be. strictly -construed cf. Ravjinarayan 


(1) 22 B. 496; 11 Ind. Dec. (N. s.) 913. 

(2) 103 Ind, Casa. 339; 50 M. 71latp. 717; 25 qj, W, 
640;52 M, L, J, 622; (1927) M, W, N, 374; 38M, L. T, 
299; A, I, R, 1927 Mad. 804, 
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matter, only exists batwaen tha Bhonsla 


Mandlik v: Dadaji Bapuji Desai (3) 
as well as Gurushidgavda v. Rudragavdati 
(4). Ihave also bsen referred:to the deci- 


' gion of Banerji and Tudball, JJ., in Amna 


Bibi v. Najmunnissa Bibi (5) but the facts 
of that case do not seem to. me to ba pecu- 
liarly helpful forthe decision. df the question 
of principle I.am concerned with. ` There- 
in, cartainimmoveable property had been 
granted inlieu of a pension and the sanad 
provided that, upon the death of theoriginal 
grantee, the estate would be continued in 
perpetuity as an hereditary holding. - More- 
over, at the desire of the grantee, revenue 
was assessed thereon and the members of 
the family had treated it as ordinary zemin- 
dari property subject only to the payment 
of Government Revenue. In those very 
special circumstances, the learned Justices 
held that the zemindari in question was not 
a pension within the meaning ofs. 11 of 
the Pensions Act. It has been urged, in 
short, on behalf of the plaintiff-respondent 
that what was meantto be covered by the 
Pensions Act were payments by Govern- 
ment which are at its disposal and which it 
cau discontinue at any time. 

. After full consideration, however, of the 
question, which is by no means free of diff- 
culty, I am of opinion that this ex gratia 
grant by Government without consideration 
cannot be looked on or regarded as one of 
which Government has divested itself of all 
responsibility. The indenture provides for 
the money being properly applied and it 
further provides that the money will revert 
to Government if the institutions cease to 
exist. What it has, in reality, done is to 

-hand over the management ofthe disburse- 
ments to the defendant-appellants whether 
they be regarded as agents oras trustees. 
It is perhaps, a moot point, but, as present 
advised, I am ofopinion that Government 
could at any moment, by an’ aet of State, 
yecall the indenture and discontinue the 
payment. In essence, the payment in ques- 
tionis, in reality, one made by Government 
and it seems tometo beimmaterial whether 
that payment is made direct or through the 
instrumentality of the present defendants 
and whether they be designated trustees or 
agents. The grant is, in reality, a purely 
voluntary and charitable one and not con- 
traetual. Whatever contract exists in the 


(3) 1B. 523 at p. 529; 1 Ind. Dec. (N. 5 ) 315. 
(45-1 B. 531; 1 Ind. Dec. (x. s.) 331. 
UR Ind. Cas. 100; 31 A. 382; 6 A, L» J. 519; 5 M, I 
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Raja andthe three persons appoiatet gader 
the indenture to carry out tho arrangament 
and make the disbursements. Tha objeaf 
of the Pensions Act, as stated in the Lagisla- 
tive: Council when the Bill was introduced, 
‘was to reserve to the Government the deter- 
mination of all questions affecting. grants 
of money, the bestowal of which was an. aet 
of graceor State policy on the part of the 
In those circumstances, 1 
am of opinion that the present suit required 
the certificate-of the Collector beforé. it 
could be instituted. E erst 

It has also besnsusgested, on the strength 
of the decision in Venkateswara Aiyar vw, 
Secretary of State for India: (6) that & suit 
like the present-one relating: to an endow- 
ment for religious:or pious-purposes does 
not fall within the ‘purview of s. 4 of. the 
Pensions Act: For my own part, with all 
deference, I am unable to accept the various 
decisions of the Madras High Court on this 
matter, and I prefer to follow the view taken 
in Miya Vali Ulla v. ,Sayed Bava Sabeb (1) 
quoted above as well as many other déci- 
sions of that Court. I can see no reason 
why s. 3 of the Pensions Act should be 
arbitrarily limited in the manner suggested. 
Under the said provision, ‘grant of money 
or land-revenue includes anything payable 
on the part of Government in respect of any 
right, privilege, perquisite or office.” The 
phraseology is perfectly general andI am 
unable to see any reason for excluding 
therefrom a grant for pious or religious 
purposes: cf Harnam Das v. Faiyazi Begam 
(7) and Vyankaji v. Sarjarao Apajwao (8). 
I am, therefore, of opinion that the present 
suit was-not maintainable without a certifi- 
eate from the Colleetor.. 


I do not think, however, that the Judge 
of the first Court was correct in summarily 
dismissing the suitas he did on this ground. 
The suit as such was not bad ab initio owing 
to the plaintiffs failure to produce: the 
Collector's certificate. Whatthe Subordi- 
nate Judge should have done wasto give a 
reasonable adjournment to the plaintiff to 
enable him to obtain the required certif- 
cate. If the certificate wasthen obtained, 
the suit could proceed, but if it was refused 
the suit was bound to fail. The judgments 


e 
) 31M. 12; 17 M. L. J. 549; 3 M_L. T. 104, 
) 65 Ind. Oas. 645; 44 A. 354; 20 A. L. J. 172; 4 U. 


P. L. R. (A) 22. D 
(8) 16 B. 537; 8 Ind, Dec. (N. 8.) 837. 
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~ gnd*decrees passed by both Oourts are, 
. therefore, set aside and the case will go 
_baek-to the first Court for disposal of Civil 
Suit No. 131 of 1925 according to law and 
in conformity with the above remarks, 
Oosts hitherto incurred in. all Courts will 
follow the event. 

A.cross-objection has also been filed by 
‘the plaintiff-respondent to the effect that 
‘the lower Appellate Court. was wrong in 
"holding that Musammat Parbati was a neces- 
‘gary party to the suit. I agree, however, 
with the Judge of the lower Appellate 
Court that, if the position be that Mus- 
“ammat Parbati claims or may claim against 
the present plaintiff a right to perform all 
or some of the services which formed the 
basis of his claim, it is desirable .in the 
interests of all-parties that Musammat 
Parbati be joined either as-a plaintiff oras a 
defendant asthe ċase may be. If she does 
put forward any claim of the kind alleged 
and if she were not joined and subsequent 
litigation ensued between her and the 
‘plaintifi-respondent, needless trouble and 


confusion would arise. The cross-objection, ` 


therefore, fails and is dismissed. I allow 
“no separate costs as regards the crose- 
objection. The parties will bear their own 
costs therein. 


G. R, D. Case remanded. 


NAGPUR JUDICIAL COMMIS- 

i SIONER’S COURT. 
OivIL Revision No, 262 or 1927. 
December 12, 1927. 
^. Present:— Mr, Hallifax, A. J. O. 
Seth KASTURCHAND —ArPri10ANT 
] ; versus 
SEORETARY MUNICIPAL COM- 
MITTEE, BETUAL-—NON-APPLICANT. 
C. P. Municipalities Act (II of 1922),-s. 66 (1) (n) 
—'Qirewmstances within Municipal limits”, meaning 
. of—Haisiyat Tax-—Circumstances arising ^ from 
agricultural property within the District, whether can 
be consideged. 

Under s. 66 (1) (n) ofthe C.P. Municipalities Act 
“the circumstances within certain limits” mean 
circumstances within those limits and not property 
giving rise to them and circumstances arising out 
of agricultural property Situated in the same Dis- 

. trict (as the limits mentioned or elsewhere) are in 

--that respect not different from circumstances arising 
out of other kinds of property. - 

. Reference made by the Deputy Commis- 

sioner, Betual, dated the 8rd August, 1927, 


- stances within those lin its,” 
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Mr. M. B. Niyogi, for the Non-Applicant. 


ORDER.—Under s. 83 (2) of the Muni- - 


cipalities Act the Deputy Commissioner of;7 


Betul has referred to this Court à question 
concerning the principles of the, asses- 


-ment of Haisiyat Tax on Seth Kasturchand 


under s. €6 of the Act. The same ques- . 
tion is submitted in respect of the asses- 
ment on Seth Misrilal (Oivil Reference 
No. 265 of 1927). Hach of them lives in the 


-Betul Municipality and owns villages out- 


side the Municipality but in the Betul 
District from which he derives an income. 

The question on which . the Deputy 
Commissioner says .he has reasonable 
doubt is no where formulated, but it is 
in respect of the words of cl, (n) of s. 66 
(D, which says thata Haisiyat Tax can be 
imposed on residents within the limits of 
a Municipality "according to their circum- 
stances and property within those limits.” 
It is stated in the reference that the assessee 
in each case “says that his malguzart 


~ villages are not property within the Munici- 
-pal limits of Betul, nor can they be called 


circumstances within those limits” and that 
“the Municipal Committee on the other 
hand says that they constitute his circum- 
The opinion 
expressed in the reference is that “in 
the phrase under consideration, the 
words “within those limits" do not 
qualify the word “circumstances,” but 
only the word “property” and also that 
“the word ‘circumstances’ includes Jan 
revenue paid by the assesses.’ 
‘The, mention of land-revenue in this 
last phrase and in other parts of the letter 
of reference is only a minor instance of 
the laxity of thought displayed all through 
the case. In the .assessment it was found 
that the annual income from the villages 
was a certain sum of money, and. that 
finding has been accepted by everybody. 


` That sum happens to be -the same as the 


land revenue. payable on the villages, and 
indeed that fact was the basis of the find- 
Ing, but wearein no way concerned with 
that. OF YT 

But the cases themselves und ike re- 
ferences in them have arisen out of such , 
deplorably careless and distorted think- 
ing thatit can hardly be called thought 
at all. It has been assumed by every body, 
even in the argument of the matter in 
this Court, that in one particular’ eare, 
which is not very clearly defined, ihe word 
"eireumstances".does not mean circum- 


107 I, O. 1928 


stances at all, but the source of the income 
which creates those circumstances and is 
the proper measure of them. The case so 
excepted seems to be the case of income 
derived from agrieulture in the same Dis- 


trict as that in which the Municipality: is 


situated (or perhaps the same Province). 
It is. not considered apparently that 


money. received by the assessee in Betul. 


is not a part of his “circumstances” if it 
is derived from agriculture-in the Punjab 
orin England or from shares in a Mill in 
Manchester or even in another town of 
ths Betul District. | 

It is always hard to explain the obvious, 
and I cannot see that the meaning of 
the words under discussion could possibly 
have been put more clearly, but perhaps 
the mistake that has been made can be 
explained in this way. The: contention of 
the assessee, that his malguzari.villages 


outside the limits of the Municipality can-. 


‘not be called circumstances within those 
limits, is obviously correct, and that of 
the Municipality, that they constitute 
circumstances within those limits, óbvious- 
ly incorrect, villages cannot possibly be 
called circumstances nor can they consti- 
tute circumstances. But ownership of them 
can give rise to circumstances, which may 
exist in them or elsewhere, and we are con- 
cerned with the place where the circumst- 
ances exist not with the place where the 


property out of which they arise is situated. . 


It is of course equally incorrect to say 
that the words “within those limits” do not 
qualify the circumstances, or that the cir- 
cumstances include land-revenue payable. 
If any further or more specific answer 
to the reference is required it may be 
stated as follows. When the Act speaks of 
circumstances within. certain limits it 
means circumstances withm those limits, 
and not property giving rise to them, and 
circumstances arising out of agricultural 
property (situated ‘in the same District as 
the limits mentioned or elsewhere) are in 
this respect not different from circumstances 
arising out of other kinds of property. 


It cannot be said that either party is. 


more to blame than the other for the de- 
plorable. waste of time and money that has 
occurred in these futile proceedings. 
There will, therefore, be no order in respect 
of the payment of eosts í 

Ge R. D, Reference answered. 
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 NAGPURJUDICIAL COMMIS- 
: SIONER'S COURT. «=. 

Orvit APPzAL No, 24 oF 1920, c à 


' October 28, 1927, 

- Present:—Mr. Kinkhede, A. J. 

Pandit GOPAL RAO AND OTEE88— -:- 
DuranpaANTS—APPELLANTS `> |> 


FIRST 


2n versus ` ' wr 
. BABU AND ANOTHER—PLAINTIFF8— 7 . 
< ` '. ' RESPONDENTS. `> pos 
Contract Act-(IX of 1872), s. 28—Contract. opposed 
to. public policy—Burden of proof—Pleader lendin 
: money on interest, legality of—Rules of Judicial 
Commissioner, 1880, whether have retrospective effect. 
If a contracting party alleges that an agreement 
entered into by him is opposed to publie policy, it i8 
for him to set out and prove the special circum. 
atances which invalidate the contract. Lp. 904, col. 2] 
Bakshi Das v. Nadu Das (1) and Sonba v. Ganesha. 
(2), followed. ee 
Rules framed by the Judicial Commissioner of 
Central Provinces about the Enrolment of Pleaders and 
published in 1880 are not: applicable to Pleaders -wha 
were. enrólled before the date of their publication. 


- 


First appeal against a deeree of the — 
Sub-Judge, First Olass, Khandwa, dated the 
92nd November, 1926, in Civil Suit No. 33 
of 1925. . ; 

Mr. D. W. Kathalay, for the Appellante, . 

Mr. J. Sen, forthe Respondents, 


JUDGMENT.—The plaintiffa-respond- 
ents instituted the suit out of which -` this 
appeal arises on the basis of a registered 
mortgage-deed, dated 6th January, 1914, 
executed in the name of plaintiff No.2 
by Govindrao Reshimwale the deceased 
father of appellants Nos. 2 and 3 and 
cousin (by adoption) of appellant No.-1 in 
consideration of Rs. 5,000. advanced by 
the late: Mr. Pyarelal Gangoli, Pleader 
of Khandwa,on the security of Govindrao's 
8 annas share of certain property mentioned 
in the deed, with a condition of sale there- 
ofin case of non-payment. The mortgage 
contains a stipulation: for payment of 
simple interest annually and for compound- 
ing the interest incase of default. The 
principal sum was to fall du on the 
expiry. of 10 years from the date of the 
mortgage. The first Court overruled the 
several defences taken and decreed the 
- full claim except as.to a small portion 
which- was disallowed on the ground of 
mistakes in the calculation of interest. 

' "The defendants are the appellants before 


804 
me. Their main contention is-that the 
mortgage is void and against public policy 
on the ground that thelate Mr. Pyarelal, 
Pleader, was the real mortgagee, but that he 
could not carry on money-leading under 
rules framed by the High Court under the 
Legal Practitioners Act. They also urged 
absence of legal necessity or benefit and 
took up a new plea in the shapeof an 
additional ground that the plaintiffs-re- 
spondents were not entitled to compound 
interest under the terms of the mortgage 
on the principal sum of Rs, 5,000 before it 
fell dve. e 

Asto the additional ground of appeal, 
I think, the plaintiffs have expressly 
alleged in the plaint that they were 
entitled to charge compound interest on 
the whole debt and. also framed their 
account on that basis. The only defence 
the defendants took as tothis claim for 
interest was that there were: mistakes in 
the calculation. They never challenged the 
operation of the stipulations as to payment 
‘of interest and- compound interest, I do 
mot think, I can entertain this plea for the 
first time here as the question of how 
the stipulation as. to compound interest 
was to work, is a question of fact and the 
defendants were bound to take it as a 
specific plea in answer to the claim as 
laid, I, therefore, disallow the. plea raised 
in the additional ground. | 

The plea- of. legal necessity or .benefit 
would have been materialhad the property 
mortgaged been the. joint property of de- 
fendants and the mortgagor. Itis con- 
ceded before me. that the finding of the 
lower Court that the 8-arnas share mortgag- 
ed-formed the separate and self-acquisition 
of. Govindrao, the mortgagor; no question 
of benefit or ‘legal necessity, ‘thereforé, 
strictly arises in the case. Even assum- 
ing that the property was treated by 
Govindrao as joint property of himself 
and his sons which, however, is not a 
fact, the mortgagee is sufficiently pro- 
tected by the representations made and 
the reasonable enquiry by which the mort- 
gagee had satisfied himself astothe need 
for the sransaction of the mortgage in 


guit. . 
The lower Court has held that the 
mortgage was operative only against 


Govindrao's 8 annassb&re, and also observed 
that the remaining 8-annas share owned 
by appellant No. 1 remained unaffected by 
the mortgage; the learned Advocate for 


GOPAL RAO 9, BABU. 
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the appellants, therefore, did. not press 
the question of the mortgage. not -being 
binding against appellant No.-1. . - 
- Having ‘disposed of minor points raised 
in this appeal, I now turn to the main de: 
fence repeated in the appeal, viz, of the 
mortgage being void and against publio 
policy. The learned Advocate for the 
appellant was asked whether. he -would 
point out the particularrules by which 
he thought the mortgage transaction. was 
governed, as different rules were, framed 
by this Court from time to time. In 
short, he was asked to arguethe case 
with reference to the specific rules applic- 
able, as there was material differences in 
the rulesin, force at the date of the 
mortgage and the earlier rules, Thereis 
nothing on record to show when tke 
enrolment of Mr, Pyarelal Gangoli as a 
Pleader of this Court took place, and 
whether anyrules were then framed pro- 
hibiting legal practitioners from having 
any concern with money-lending business. 
The defendants have not at all framed 
their pleadings with -reference to any 
particular rules framed by this Court. 
The result was that the learned Advocate 
found it difficult to bring the case under 
the rules now in force, or even ‘under 
those in force at the date of the mortgage, 
as they would not apply to.a practitioner 
already enrolled prior to the date of their 
publication in the Local Official Gazette 
which gave them the force of law. - 2 
Ifacontracting party: alleges that an 
agreement is opposed to public policy, 
it is for him to set out and prove those 
spacial. circumstances which will invali- 
date the contract: Bakshi Das v. Nadu Das 
(1), ef. Sonba v. Ganesha (2) where this 
Oourt laid down that the burden of 
proving at the date of the transfer 
challenged as invalid under s. 325-A of 
the Civil Procedure Code of 1882, (r. 11 
of Sch. III, Civil Procedure Code, 1908), 
the Oollector was exercising any of 
the powers conferred on him by the 
Statute, was on the party challenging. 
Similarly hére, it was the defendants’ 
duty to set out and provethe invalidat- 
ing circumstances which rendered the 
mortgage void on the ground of public 
policy. They have laid no proper basis 
in their pleadings for the defence of 
public policy and cannot catch at random 


(1) 1 O. L. J. 261. 
(2) 17 Ind, Cas. 887; 8 N. L. R: 183. j 
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bt this or that rule ofthe rules. framed. 
by .this . Oourt 
taken up .by. them. I am, .therefor),- of 
opinion that there is no. allegation, much. 
less ia there any proof, 
case on. which a. finding that the morti 
gage in. question. was: void and .oppossd 
to public policy could. be‘based. I do not, 
therefore, feel | myself called upon: to 
decide the point -sought -to be argued 
in appealfor' want of proper material, .--. 

The respondents | were, however, asked 
whether they could state the approximate 
year of the enrolment of- their father as 
a -Pleader of this Court.. They gave - out 
that it was sometime sbout 1879. -The 
appellants .thereupon argued. the - case. 
as if the rules published in, 1880 | wera 
applicable to. Mr. Gangoli. Reliance. is 
placed on r-16.of- the rules, Sufficeit to 
say that that rule speaks of the state. of 
things obtaining at the date of. the ap- 
plication for admission as. a .Pleader,- and 
is not made applicable to „the Pleaders 
enrolled prior to. that date, as it “casts 
on the applicant for enrolment the ; duty of 
stating, the fact of his carrying on any 
trade or’ other business, in his application, 
and it ‘also provides for the giving’ of-a 
notice to the Judicial-Commissioner if He 
subsequently enteres -into-any "trade or 
other business, and gives power to ‘the 


Judicial Commissioner to pass such orders 


às he shall think fit.: That rule nowhere 
lays down what.the consequences of the 
failure to. give notice shall be, and whe- 
ther that will entail’ forfeiture of the 
right to: enforce "the. transfer or mort- 
gage or to realise the debt from the 
- debtor. ^. . LAND m 
` The said Pleader having died; the files 
relating to his enrolment, 'etc., have been 
eliminated and there is, therefore, no means 
of knowing anything one way orthe other 
as to any compliance or failure: of com- 
pliance on his part with the requirements 
ofthe ssid rule. Even assuming that 
the rules of 1880 applied to this case 
there is nothing to show that the Pleader 
concerned did not comply with the require- 
ments of the rules. 
- Without expressing any opinion as to 
the rules framed by this Court, it is 
sufficient forthe purposes of this appeal 
to say that in the absence ofany statutory 
` bar positively .prohibiting a legal practi- 
tiontr from being engaged in trade or 
business, te mortgage in suit is valid and 
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to. justify. the: stand. 


before.me in.this |. 
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enforceable, and the:. plaintiffs’ claim wag 
rightly decreed. The‘appeal: fails: and -ig 
dismissed with costs, 2 sac =. |. 
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` AMIRKHAN AND ANÓTHER—PLAINTIFFS— 
(0. 7, OS RESPONDENTS, == ti. 
Specific performance-—Agreement to sell. by -father 
— Possession given—Person in possession, whether cam 


, be ejected by son—Part performance, doctrine of. 


- A contract for sale of immoveable property made. by 
a Hindu father can be specifically enforced: against hig 
sons if the father dies intéstate. and if the prospec- 
tive vendee has -obtained ‘possession in pursuance 


of this agreement he can successfully resist a suit for 


ejeonnent by the gus 5; D o M M 
. Bansi Seth v. Pandoba (1), Bapu, Apati vy. Kashi. 
nath Sadoba (2) and Venkatesh Damodar * M oia 
Bhimappa (3); followed. bee ER 

-The . doctrine .of part performance ~is- applicable 
to such. cases and the: heir of the: person who has 
benefited by the part performance of the contract will 
be estopped from taking advantage. of ithe. breach 
tareh — e. PS, Pee ee ee ee 


. Mahomed Musa v. .Aghore “Kumar” Ganguli (4), 
Lakshmi Venkayyamma~- Rao v: Venkatanavasimiha 


Appa Rao (5),. Kunti v. .Gajraj Tewari (6) and Sandu 


"Valji v. Bhikehand Surajmal (7), followed. . 

“> Under Art.113 of Seh. I of the Limitation. Act 
limitation for a suit fof specifie 
to run only from ihe. date when the "person, in 


performance begins 


whose favour the agreement is made learns that 
performance of the contract is refused. ngi 


- . Appeal against a. decree of the Bang 


Additional District Judge, Akola, dated 


-the25th August, 1925, in Civil Appeal No. 15 


of19233.- - "P 
Mr. M. R. Bobde, for the Appellant. 
Messrs. M. Y. Sharif and K.F. Deoskar, 
for the Respondents. 
3S UDGMENT.—This case was 


last 
before me as Second Appeal No” 18-B 


of 


.1991 when I -remanded ‘it “to the lower 


Appellate Court. That Court has again 


- decreed. the plaintjffs’ claim. The plaint- 


iff sued for joint possession of their 
7/8th share in Survey No. 5/1 of Dawalpur 
in the Balapur Talug. This field has 


been sold by their | mother to defend- - 


when they were minors. 


000 


ant after their fat3ers death in 1911 
The first Court 
had dismissed the plaintiffs’ suit but in 
appeal it was successful. The defence 
was that Umraokhan, the father, entered 
into an agreement to the sale and was 
paid Rs. 200, and after his death his 
widow took another Ks. 300 and executed 
the sale-deed. There was a further plea 
that by an oral Will Umraokhan had 
directed his widow to dispose of the field 
tothe defendant. The . findings as they 
now stand are that the contract for sale 
was made by the plaintiffs. father and 
part of the consideration was received 
and the property was sold by the plaintiffs’ 
mother in pursuance of the contract of 
the father. The lower Appellate Oourt_ 
finds that even so, the sale is not binding 
on the plaintiffs, and quotes cases to 
show that. a -de facto guardian of a 
Muhammadan minor cannot convey to an- 
other any interest in the minor's property. 
The Court finds that the mother was not 
appointed an executrix and that the 


`. mother is an heir and cannot validly sell 


the property in discharge ofthe debts of 
her deceased husband. The- Judge finds 
that the plaintiffs’ claim cannot, therefore, 
be resisted. Onthe findingthat Umrao- 


- khan himself entered into a contract for 


sale, it seems to me, that the conclusion 


“come to by the lower Appellate Court is 


wrong. The defendant is in possession 
under a valid contract made by the father 
inhis favour and inheritance would be 
subject to the contract. Illustration to 
s. 27 (b) of the Specife Relief Act says:— 
“A contracts to convey certain land to 
B by aparticular date. A dies intestate 
before that date without having conveyed 
the land. Bmay compel A’s heiror other 
representative-in-interest to perform the 
contract specifically.” 
Bansi Seth v. Pandoba (1) is a similar 
case, in which it was held “the sale was 
complete by the transfer of possession 
and payment of consideration". In Bapu 
Apaji v. Kashinath Sadoba (2) it was held 
that “where the plaintiff being the owner 
of certain immoveable property seeks to 
recover possession of that property and 
there are no facts operating to his 
prejudice it is a Valid defence to the 
suit that the plaintiff has agreed to sell 
the property to the defendant, the agree- 
(1) R O.P. L. R. 1543. > l 
(2) 39 Ind, rs 103; 41 Bj 498; 19; Bom, L, R, 100, 
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ment being atthe date of suitstilleapable 
of specific enforcement, but there being 
no registered conveyance passing the pro; 
perty to the defendant, who has taken 
possession under the«agreement for sale", 
and in Venkatesh. Damodar v. Mallappa 
Bhimappa (3) & similar ease, it was held 
that even 1f defendant's right to obtain 
specific performance had become timen 
barred, the defendant was entitled to re: 
main in possession against the plaintiffs. 
Under Art. 113 of the Limitation Act 
the date for. commencement of limitation 
against the defendant would be when he 
learnt that performance of the contract 
was refused and, therefore, there is no 
question here of defendant's right of 
gpecific performance being barred by time, 
The doctrine. of part performance also 
seems to be applicable to -the present 
case: see Mahomed Musa v. Aghore Kumar 
Ganguli (4) Lakshmi Venkayyamma kao v. 
Venkatanarasimha Appa Rao (5) and Kunti 
v. Gajraj Tewari (6) and to these cases - 
may be added Sandu Valaji v. Bhikchand 
Surajmal <1). E 


In the present case, the mother gave 
the defendant possession underthe con- 
tract entered’ into by her husband and 
though the deed of sale does-not mention 
that she executed that document also on 
behalf of her minor sons, the present 
plaintiffs, itis clear, that she did so in 
pursuance of her husband's agreement, The 
alienation is made not on. the woman's own 
account but in discharge of an obligation 
made by her husband and as regards the 
present plaintiffs in pursuance of a. con- 
tract made by their ancestor. Under these 
conditions, it seems to me, the defendant's 
possession cannot be disturbed: Hasan AU 
v. Mehdi Husain (8). M 
It Seems to me clear if the mother had 
not put the defendant in possession and 


(3) 66 Ind. Oas. 868; 46 B. 722; 24 Bom. L. R. 242; 
“E.R. 1922 Bom. 9. 
98 Ind. Cas 930; 42 C. 801; 17 Bom. L. R. 420, 
TJ. 2931; 98 M. L.J.548; 19 0. W. N. 250; 13 
259. 17 M-L. T. 143; 2 L. W. 258; (1915) M. W. 
421. A. 1 (P. O). ! 
Ind. Cas 921; 39 M. 509; 200. W, N. 1054; 
3.797; 31 M. L. J. 58; (1916) 2 M. W. N. 23; 
T. 137, 4 L. W.58; 18 Bom. L. R. 651; 24 C. 
. J. 219; 43 1, A. 133 (P. C.). 
(6) 83 Ind. Cas. 297; 46 A. 817; 22 A. L. J. 779; A. T. 
1924 All, 826; L. R. 5 A. 568 Civ. 
(7) 75 Ind. Cas. 118; 47 B. 621; 25 Bom. L. R. 381; 
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conveyed the field to him, & suit by. the 
defendant for specific performance of- ‘his 
contract with Umraokhan ` against the 
‘widow andher minor sons would have 
been bound to be decreed, It is here 
argued forthe respondents that one co- 
heir cannot dispose of the whole property, 
i.e., the property of herself and her co- 
heirs. That contention I -will not deny. 
But in the present case the conveyance 
was made in fulfilment of an agreement 
entered into by the husband and father. 
It is true that a guardian cannot increase 
the liabilities of minors bui in this case 
the mother only did what she and her 
minor sons could have been forced’ to do. 
In my view of the case the lower Appel- 
late Court's decision is erroneous, I, 
therefore, set it aside and restore the 
decision of the trial Court, dismissing the 
plaintiffs claim with costs. The respond- 


ents here will pay the appellants’ costs in : 


all three Courts. 


A, N. A, Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIMINAL Revision No. 317 oF 1927. 
January 3, 1928. 


Present:—Mr. Ghulam Mohiuddin, A.J. o. l 


EMPEROR— APPLIOANT 
versus a 
RAGHUNATH AND ANOTHERS—NON- 


APPLICANTS, 

Criminal Procedure Code (Act V of 1598), s. 1455— 
Evidence not discussed— Reasons for decision not 
given—Order, legality of—Hvidence—Roznamcha: re- 
ports, whether evidence of facts mentioned. 

An order under s. 145 of the Criminal Procedure 
Code, which only contains a very brief statement of 
some of the facts of the case, does not discuss’ the 
evidence adduced by the parties and states no 
reasons is not a decision as required by law 


Roznamcha reports are not evidence ‘ot the facts. 


mentioned in the reports which must be proved like 
other facts: 


Criminal reference by the Sessions Judge, 
Raipur; under s. 438 of the Criminal Proce- 
dure Code, on the application by Bori 
against an order ofthe First Class Magis- 
trate, Bilaspur unders. 145 of the Criminal 
Pronedure Code in Criminal Case ` No. 27 of 
of 1427, dated the 20th June, 1927. 


ORDER,—The order dated 20th June, 


1927, passed by Mr. Purshottam Lal, Sub- 
Divisional Megistrate, Bilaspur, in Miacel- 
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laneoug Criminal Oase No, 27 of 1927 gives 
no reasons-for the decision he has arrived 
at. The order only contains ‘a very brief 
statement of some of the facts of the case, 
does not discuss the evidence adduced by 
the. parties and states no reasons as to why 
-the claim of actual possession by the eaid 
Raghunath Singh is true. Such an order 
is nota decision as required by the law 
and must be set aside. 

The preliminary order dated 3!st March, 
1927, dces not contain a proper description 
giving dimensions and boundaries of the 
land in dispute. This must be done now. 
‘The sale-deed dated 13th March, 1927 filed 
by Boriis about a plot 120 ‘cubits by 20 
cubits, while Bhaorao Prasad says that he 
had given a plot 60 cubits by 14 cubits to 
Raghunath Singh, it is thus clear that the 
parties are not agreed about the dimensions 
of the plot in dispute, 

Bori in his written statement dated 16th 
May, 1927, para. 4, stated as follows. "Hénce 
there is no fear of the breach of the peace" 
Raghunath Singh did not say anything about 
the likehood. of the breach of the peace. 
The witnesses also do not say much about 
it. It seems that they have not been 
properly examined. on that point in 
this case. 

The reports filed by the Station House 
Officer Kota have not been proved. They 


are only Roznamecha reports and even if 


proved will not be evidence of the facts 
mentioned in the reports which must be 
proved like other facts. 

The preliminary order and the final order 
are, therefore, set aside, andit is ordered’ 
that the case be re- opened at the point 
reached on 31st March, 1927, and that after 
-recording a proper preliminary order, hear- 
ing the parties afresb, recording further 
evidence if necessary and recording a 
statement of his reasons for. the decision, 
the learnad Magistrate do dispose of the. 
matter in accordance with law. 

G. R. D. : - Case remanded. 


mal (3) was also quoted 
of the view that the present applicants’: 
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NAGPUR JUDICIAL COMMIS- 
"^ e " SIONER'S COURT. l 
MisoELLANEOUS JURISDICTION QABE 

ai: No; 30 or 1920. 
^ - November 30, 1927. 

^. Present: —Mr.- Findlay, J. C. 

` ONKAR LALA ANDOTHERS—PLAINTIFPS 

A APPLICANTS 

' — "Versus Pas og 

YADO PRASAD AND OTHERS—DEFENDANTS 
l —NON-APPLICANTS. 
' ^ Civil Procedure Code (Act V of 1908), 0. XLVII, v.1 
~—Review—Hrroneous view of law, whether ground for 
Té", - a t 

The mere fact that & judgment contains a wrong 
exposition oflaw isno ground under O, XLVII, r.1 


of the Civil Procedure Oode, for allowing -a review, 
~ Chhajju Ram v. Neki (4), followed, 


Application for review of the judgment 
of the Judicial Commissioner in Second 
Appeal No. 543 of 1925, dated the 4th 
August, 1927. M 

Mr. M, R. Bobde, for the Applicants. 


ORDER.—I have heard Counsel for 
applicants in this application for review. 
It has been suggested that the view of 
Mittra, A. J. O., in Raghunath v: Sheolal (1) 
was overruled- in Jogeshwar v. Moti. is 
decided on 9th July, 1981, but that was 
not go, as the remarks of. Hallifax, A.-J, O., 
at the conclusion of his Reference Order 
and. of Halifax land Kotwall, A. J.. Cs., 
in their opinions show. The decision 
in Rangasamy . Natken v. Komaram- 


rights remained unaffected, even if they 
jailed to join Ándhare in the earlier suit. 


= Evenif this proposition be accepted, that 


would afford no ground for review, because 
even if the view I havetaken of thelaw 
applicable be -incorrect, that would be no 
ground under O. XLVII, r. 1, Civil Proce- 
dure Code, for allowing review, 

Their Lordships of the Privy Council in 
Chhajju Ram v. Neki (4) have laid down 
the limits of a Court's jurisdiction in a 
review application like the present and the 
mere fact, if we assume for the moment 
that this is so, that there was awrong 
exposition of law in my judgment is no 


(1) 39 Ind. Cas. 849; 13 N. L. R. 69. 

(3) 66 Ind. Cas. 631; A. I. R. 1922 Nag. 89 (F. B.). 

(3) 26 M. 484; 13 M. Ly J. 131. 

(4) 72 Ind. Cas, 566; 8 Lai. 127; 30 M. L. T. 295; 26 
Q. W.N. 697; 41 P. L. ; 
1922 P. O. 119: 16 L. W. 37; 17 P. W. R. 1992; 43M. L. 
J. 332: 24 Bom. L. R 1238; 4 U. P. L. R. (P. ©.) 99; 36 
C. L. J. 459; 49 L A. 144 (P. 0). ! 
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.1922; 3 P. L. T. 435; A. I. R. 
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ground for allowing review. The error 
Büpposed to have occurred is very far from 
being apparent on the fase of the record 
or anything analogous thereto and the 
present application, therefore, practically ' 
amounts to an atterhpt to have the appeal 
re-argued on the merits. This I; cannot 
allow for the reasons just stated. "The ap- 
plication is dismissed without notice to 
non-applicante. 


G. R. D. Application dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. - i 
Civin REVISION No, 88 or 1927, 
November 15, 1927. 
Present :—Mr. Findlay, J. O. 
Seth NARSINGH DAS—APPLIOANT 
versus 
DOMDOOLAL AND OTHERS— 
Non- APPLICANTS. 


Civil Procedure Code (Act. V of 1908), s. 


115 
Ô. XX XIX, r.1—Temporary injunction, ordér refus- 
ing—Revision, whether lies—Practice—Interference 
with interlocutory orders, when justifiable. < 


No revision lies -against/aa interlocutory order re- 


fusing to grant a temporary injunction pending a 


civil suit. [p. 909, col. 1.] 

Amolaksao v. Govindrao (1), Achalsingh v. Seth 
Jiwandas (2) and Buddoo Lal v. Mewa Ram (3), 
relied on.. NE 

Abdullah Khan v. Banke Lal(4) and Israil v. 
Samset Rahman (5), distinguished. 

A High Court will not interfere in revision with 
interlocutory orders unless iis non-interference will 
cause an irremedialinjury or lead toa failure of 
justice. [ibid ] 

Civil revision application against an order 
of the District Judge, Nagpur, dated the 21st 
February, 1927, in Miscellaneous A. No, 35 
of 1926. 

Mr. M. R. Bobde, for the Applicant. 

Mr. R. N. Padhay, for the Non- Applicants. 

ORDER.—The facts of this case which 
has led to the present revision application 
areso farcorrectly stated in the application. 
The order of the first Court refusing to 
grant a temporary injunction wasa summary 
one, merely rejecting the conneeted appli- 
cation. The learned District Judge, in the 
appsal against this order and in the*con- 
nected orderin which he also refused the 
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application for a temporary injunction, has 
dealt with the case in detail on the merita. 

In this Court it has, first of all, been 
urged on behalf of the non-applicants that 
“no revision: lies against an. interlocutory 
order of the kind in. quéstion. In this connee- 
tion, the: decisions in Amolalsao v. Govind- 
rao (l) and Achalsingh v. Seth Jiwandas 
(2) as wellas the majority decision in the 
Full Bench ease of Buddhoo Lal v. Mewa 
Lam (3) have been relied on an behalf of the 
applicants, while the applicant,in urging 
that revision lies, has quoted Abdullah 
Khan v. Banke Lal (4) and Israil v. Shamset 
Rahman (b) in favour ofthe opposite view, 


but, from the principles laid down in the: 


latter Nagpur case quoted,itis perfectly 
obvious that there -is no true analogy be- 
‘tween an application for revision of an order 
rejecting an application to.gue as a pauper 
and.an order refusing a:temporary injunc- 
tion like the presentone. ^.^ sti 

It is uttérly -impossible to.:. postulate 
of the present case that: the interlocutory 
order in question goes tothe root of the 
case; it relates merely’ to an incidental 
matter connected with the trial of the 
connected ‘suit. It seems unnecessary, in 
the circumstances of the present case, to go 
into the vexed question of what isto be 
termed the decision of a case within s. 115 
of the Civil Procedure Code. That ques- 
tion is the subject of a great diversity of 
‘decisions, particularly as between the 
Allahabad and the Lahore High Courts and 
the remaining High Courts of India, Even, 
in the ‘case of the latter High Courts, how- 


ever, it has again and again been laid down 


that the High Court will not interfere in 
revision with interlocutory ‘orders unless 
its non-interference will cause an irreme- 
‘dial injury or lead toa failure of justice. 
It is impossible to postulate any such 
‘premises of the present ease. At the most, 
f the non-applicant No, 2.is allowed to 
remain in possession, the applicant may 
have to alter the nature of his relief and 
pay ‘some additional  Court-fees. Apart 
‘from this, however, even if I were of opinion 


that it was open to this Court to interfere . 


in the case of an order like the present 


(1) 49 Ind, Cas. 34; 15 N.L. R.2. | 
- (2) 15 Ind. Cas. 993; 19 N. L. B. 165; A. I R. 1994 


Nag. 44, , 7 
a . Ind. Cas.15; 43 A, 564; 19.A. L. J. 558 
4 (4) ^ Ind. Oas. 183; 33 A. 79; 7 A, L, J, 932 
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refusing a temporary injunction, Iam satis- 
fied on the merits that here there wousd be 
no cduse for doing so. Itis utterly impossi- 
ble to postulate of the careful and reasoned 
order of the District Judge that either of 
the conditions A, B or O laid down in s, 115 
of the Civil Procedure Code has been ful- 
filled. It would appear that the real object 
underlying the wish of the applicant to 
obtain a temporary injunction is to avoid 
having to sue for possession and having to 
pay Court-fees accordingly. As the case 
at present stands, the present applicant 
is, under the order passed under O.. XXI, 
r. 98 of the Civil Procedure Code, under an 
obligation to deliver possession and, until 
that'orderis upset in the Civil Court, the 
equities seem to me to be largely in favour 
of the non-applicants being allowed to hold 
possession. 

Considering the time ofthe day at which 
the sale-deed was taken, the explanation 
offered for the delay, viz., applicant's absence 
from Nagpur, does not seem to me a satis- 
factory oran adequate on., Theapplicant’s 
position is, in my opinion, both from the 
legal and equitable points of view, a pecu- 
larly weak one in striving to obtain a 
temporary injunction, - Even, therefore, if, 
on the merits, I had deemed it to be open 
to this Court to interfere, it would be quite 
impossible for me to -hold that the learned 
District Judge has not exercised his dis. 
cretion in a reasonable and equitable 
manner in refusing to grant a temporary 
injunction.. | 

I decline, therefore, to ‘interfere and 
dismiss the application: The applicant 
must bear the non-applicants’ costs irreg- 
pective of the result ‘of the connected 
litigation.. I fix Rs, 20 as Pleader's fées. 

QR. D, Appeal dismissed, 
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. NAGPUR JUDICIAL COMMIS- 
'. SIONER'S COURT. ` 
- Sgcoxp CivIL APPEAL No. 89 oF 1927. 
dii November 22, 1927. 
Present:—Mr. Findlay, J. O. 
SADASHIO RAO DESHMUKH- , 
DEFRNDANT— APPELLANT 
versus j 
LAXMAN RAO KALAR-—PLAINTIFF— 
i RESPONDENT. 
— Practice—Res , judicata, plea of, whether can be 


‘sod in. second appeal for first time—C. P. Land 
Rouerie Act (11. of 1917), 8. 159, scope of—Right to 


. recover share of land revenue from co-sharers, date of . 


accrual of. ; 
LA aia of res judicata cannot be raised for the 


first time in second appeal where it involves questions 


f law and fact. |p. 910, col. 1] 
The word ieee ih s. 159 ofthe O.P. Land 


‘Revenue Act does not mean that the right to recover 


from co-sharers. does come into exist- 
as from the date of the 
from the beginning of 
Such aright 


arises independehtly of the provisions of' 8.159 of 


land revenue 


| ears which d 
ELA [p. 910, col. 2.] | 
Appeal against a decree of the Additional 
District Judge, Nagpur, dated the 22nd Oc- 
tober, 1926, in Civil Appeal No. 65 of 1926. 
‘Mesers. M. R. Pathak and A.D. Pande, 


forthe Appellant. 
^ Mr. R. N, Padhay, for the Respondent. 


_ J UDGMENT.—The plaintiff's suit has 
succeeded in both the lower Courts, and the 
now come up here on second 
the decree of land revenue 
for five years from 1920 to 1925 in respect 
of the sir plot No. 23 leased by the defend- 
pnt to the plaintiff. 
~The facts of the case are fully stated in 
the judgment of the lower Appellate Court 


and only three points have been raised on 
appeal. For the first time in this Court it 
has been urged that the present suit was 
barred by res judicata in view of the de- 
aisions in the previous Suits No. 32 of 1923 
and No, 273 of 1920. It seems to me that this 
contention has been raised far too late and 
cannot properly be considered now. 
Questions of.faet and of law are both 
involved, and I do not think it would be 
proper to allow the contention, even it had 
any merits to succeed now, On the 
materials before mg I feel bound to and 
that, in my opinion, there is no force 
whatever in the present plea of res judicata, 


The parties were suing and being sued in & 


e ` 
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different capacity. in. the . previous suit; 
the causes of action were different, and 
the whole nature of the suits was different. 
The second point is whether the plaintiff 
was entitled to the benefit of s. 14 of the | 
Limitation Act in gespect of his claim for. 
the years 1920 to 1923. For my own part, I 
entertain not the slightest doubt but that 
the decision of the lower Courts on.this 
point was correct. Before the new Land 
Revenue Act came into force, the Civil 
Court had power to make apportionment in ' 
a case like the present: cf. Chaturbhuj 
v. Chandirmool (1) .There. is not the 
slightest reason'to suppose that the plaintiff 
would have indulged in unnecessary litiga- ^ 
tion for the recovery of what was, if nota 
legal, undoubtedly an equitable claim. The: 
point involved in the suit, which led to the 
decision of Baker, J.O, in Laxmanrao v. 
Sadasheo (2) was a moot one, and the case 
has been deemed of sufficient importance to 
be published in the Official Reports, The 
present case is one which most ubviously 
falls both within the letter and spirit of s. 
14 of the Limitation Aet,and Iam in full 
agreement with the finding of the two 
lower Courts on this point, | : 
The third contention offered on behalf 
of the defendant-appellant is &n equally 
futile one. It. is urged that the word 
' thereupon" in &. 159, sub-s. (3) of the O, P. 
Land Revenue Act, 1917, means that 
revenue shall only be payable on theland 
concerned from the date of the Deputy 
Commissioner's order, or even from the 
beginning of the agricultural year next 
following thereon. I can see no substance 
‘whatever in this contention: The right to 
reimburse the:..land revenue concerned was 
already in existence. The procedure laid 
down in s. 159 merely gives the proprietor 
‘the actual weapon or instrument by which 
to recover the landrevenue in question, 
and it ipso facto follows that, subject to the 
limitation applicable, such land revenue cah 
be recovered for any of the years which do 
not fall under the ban of limitation. All 
that the provision in question does, in short, 
is to change an inchoate right into a choate 
one, Had the Legislature intended to lay 
down that the right to recover land revenue 
was only to come into existence and 
to have effect aa from the date of 


(1) 5 Ind, Cas. 705; 6 N. D. R.90. - 7 | 
(2) 89 Ind, Cas, 292, 22 N. L.R. 121; A T. R, 1924 
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 the.Deputy OCommissioner's order or. as 


from any other date, e.g. the begin- 
ning of the next agricultural year or the 
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like, it is inconceivable that the Legislature - 


would not have framed their intention in 


language precisely ifidicating this. Very 
obviously, once theliability of the defendant 
. to contribute his quotum of land revenue 
has been affirmed by the Revenue Court, the 
present plaintiff can claim, such land 
revenue for any years which do not fall 
under the ban of limitation applicable. 
Holding, as Ido, that the time spent by 
the plaintiff-respondent in pursuing his 
remedy in the wrong Court must be 
excluded, the whole of the present plaint- 
ifs claim is within time. _ 

These findings govern the present appeal 
which is dismissed. The appellant must 
-bear the respondent's costs. Costs in the 
lower Courts as already ordered. 


| G.R, D Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
=>> > SIONER'S COURT. 
BECONP Orvin APPEAL No. 549 or 1926. 
l November 28, 1927. 
i Present:—Mr. Prideaux, A. J. Q.. 
NATHU:  BOWA— DEFENDANT — APPELLANT 


l | _ versus 
PANDURANG anD 


: RESPONDENTS. | 
Joshipana income, suit for, whether maintainable in 
C. P.—Right, to hereditary Joshipani, whether ques- 


ANOTRER—PLAINTIÍES—- 


"c 6 
NS 911 
the 19th August, 1926, in Civil Appeal 
No. 6 of 1926. TO i 

Mr. G. G. Hatwalne, for the 
` Mr, D. T. Mangalmurti,. 
ents. l 


JUDGMENT.—The plaintiffs in this 
case stated that they are watandar Joshis 
of Mauza Ekarjuna and entitled as such to 
perform the religious ceremonies of the 
villagers. The defendant was said to have 


à ' @ 
Appellant. 
for the Respond- 


-Officiated at certain religious ceremonies 


which the plaintiffs should have been called 
upon to perform, and they, therefore, sued 
to recover Hs. 8 by way of damages. The 
plaintiffs obtained a decree in the first 
Court, which has been confirmed in appeal, 
directing’ the defendant: to pay to the 
plaintiffs Re. 8 as damages: the decree also 
restrains the defendant perpetually from 
acting as Joshi and interfering with the 
plaintiffs’ right. Against the lower Appel- 
late Court's decision the present appeal has 
been filed, a : 

There was a previous litigation between 
the parties in Suit No. 304 of 1922 in the . 
Court of the Munsif, Warora, and one of the 
issues framed in that case was: Whether 
the plaintiffs are watandar Joshis of Mauza 
Ekarjuna?” That issue was found in the 


‘affirmative; and both the lower Courts in 


/ 
4 


the present case find that that decision acts 
as res judicata and-prevents the defendant 
from re-agitating the matter. It is here 
argued in second appeal that the finding 
às regards the Joshipana of the village is 
one of law, not of fact; and that the defend- 
ant is entitled to re-open the matter and 
to obtain another finding on it. It seems 


- to me that the question whether a particular 


at y fact—Civil Procedure Code (Act -V of 1908), . 
5 | 


A suit for Joshipana income is maintainable in 
Central Provinces proper.  ^' É 

Balwant v. Tulsibat (1), followed. l 

The question whether a particular person is a 
hereditary Joshi of a village, entitled to do the duties 
of the village Joshi and to exclude anybody else 
n doing so, is a question of fact and not of 
aw, 

Sacond appeal- against a decree of the 


Additional District Judge, Ohanda, dated 


person is a hereditary Joshi ofa village, 
entitled to do the Joshi's duties of the 
village and to exelude anybody else from 
doing so, isa question of fact, not of law; 


‘and Í have no hesitation in upholding the 


finding of the Courts below on this point, 
It is then contended that the office of here- 
itary .Joshipana does not exist in these 
Provinces as separate from Berar, and that 
no watandar Joshi in the Central Provinceg 
proper can sue for his dues, Btt this ia 
not so. Balwant v. Tulsibai (1) decided by 
the Judicial Commissioner on the llth of 
April, 1918, shows that a suit. for Joshipana 
income is maintainable én the Central Pro- 
yinces proper. : l 
(1) 46 Ind, Oas, 782, 


—- 


= 
- 


“ The decision of these two points decides 
the appeal as argued: it fails and is dis- 
missed with costs. The appellant will pay 
the respondents’ costs. 


G. R, D. A ppeal dismissed. 


NAGPUR JUDICIAL COMMIS- 

. - - SIONER'S COURT. < 
CRIMINAL Revision No..211-B or 1927. 

F December 19, 1927-  . . 
Present:—Mr. Kinkhede, A, J. O. 
GUNWANT PARASHRAM NAIK— 
^ A CoMPLAINANT— APPLICANT - 

| ; |.  VeTSUS AP 

: GOVIND BHAU-—-AccusEp— Noy- 
l ..  , + ÅPPLICANT- - 

Criminal Procedure Code (Act V of 1898), s. 561— 
Sentence, enhancement of —High Court, powers of, how 
to be exercised—Order expunging remarks—Notice to 
lower Court, whether necessary. e 

A High Court will .not ordinarily -exercise its 
power of enhancing a sentence except on the motion 
of the Local Government. P PME 

A High Court has inherent jurisdiction - under 
g. 561 of the Oriminal Procedure Code to act suo 
motu and orderexpunging of objectionable remarks 
in. the judgment of a subordinate Court without issu- 
ing the notice to the District Magistrate or to the 
trying Magistrate:to show cause asto why the 
deletion should not be made. 


. Oriminal revision against an order of 
the.Sub-Divisional Magistrate, Akola, dated 
the 16th August, 1927, in  Criminal.Case 
No.200f 1927. | .. . 

Mr. G. G. Hatwalne, for the Applicant. 

ORDER.—The object of this revision 
application was three-fold, (a) to obtain 
an enhancement of the sentence, (b) to alter 
the charge from s. 395 to 8.3523, Indian 
Penal .Code, and (c)to expunge certain re- 
marks from the judgment of the trying 
Magistrate against the complainant, on 
the ground that they are objectionable. 

As to the first objectitis conceded that 
on the authorities, the High Court would 
not ordinfrily. exercise its power of en- 
hancement except on the motion cf the 
Local Government, so I need not discuss 
that point. As to object (b) I failto see 
the propriety. ofiteunless it be to enhance 
the sentence, whichI decline todoat the 
instance of aprivate complainant. As to 
object (c) a very long argument was 
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addressed to me, with,a view to show 
that the accused inserted some words in 
the endorsement in the visitors’ book under- 
neath the remarks passed by the complain- 
ant.as precedent imputing theft of regis- 
ters to him. Suffice it- to say that the 
Sessiona Judge has rightly held that the 
whole of the endorsement was there, and 
the story told by. the complainant that ' 
he forgot to draw the attention of the 
Deputy Inspector pointed to its existence 
long before the time, he now says it ^ was 
inserted in it. The trying Magistrate had 
no specific need to indulge in those re- 
marks and use the strong.language unless 
it was intended to show that there were 
extenuating circumstances. which showed 
that the sentence .must “be very Hight. 
The sentence. imposed by him was one of 
imprisonment which, howeyer; was altered 
to one offence - only, by the Appellate 
Court. This shows that the case did not 
deserve any serious condemnation of the 
complainant in order to lessen the magni- 
tude of the guilt of the accused. In the 
exercise of my jurisdiction under s. 55851-A, 
Criminal Procedure Code, I order that the 
following remarks do stand deleted from 
the trial Magistrate's judgment para. 12, 
Paragraph 12;— 

. "The several matters disclosed by the 
evidencé on record do not become the 


complainant as a President of the Schcol 


Committee......... Several mischievous and 


exercise the inherent .jurisdiction vested 
inthe High Court, I have not thought fit 
to issue any notice to the. trying Magis- 
trate or the District Magistrate to show 
cause why the objectionable remarks 
should not be deleted..Í have done so suo 
motu as it were asthe record has come up 
before me, 


G, R D. Order accordingly. 


° END OF VOLUME 107, 
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Statutes, 
staf, 1914—(4 & 5 Geo. V, c. 59). See ENGLISH BANK- 
RUPTCY ACT. 
—— 1915--(5 & 6 Gro. V, c. 61). See GOVERNMENT OF 


INDIA ACT. bs 
— 1916—(6 & 7 Gro. V, c. 37); See GOVERNMENT 
OF INDIA ACT. 
' —— 1919—(9 & 10 Geo. V, o. 101). See GOVERNMENT 
or INDIA ACT. 


Administrator—Alienation by administrator for 
purposes unconnected with administration, validity 
of —-Probate and Administration Act (V of l1881)— 
Hindu Wills Act (XXI of 1570), s. 2—Succession Act 
(X of 1865), s. 269—lowers of administrators of 
Hindu Wills before 1881. 
Before the passing of the Probate and Adminis- 

tration Act, 1881l,an administrator acting under the 

“Hindu Wills Act had the same authorily asan exe- 
cutor under s. 269 of the Succession Act, which 
was made applicable to Hindus bys. 2 of the Hindu 

Wills Act. 

An executor or administrator has no absolute 
power to dispose of property of the deceased for pur- 
poses not necessary for the administration of the 
estate. UN 

Where a Hindu widow who had taken out Letters 
of Administration of the estate of her deceased hus- 
baud g:anted & permanent lease of property belonging 
to the estate desczibing herself as the widow of the 
deceased, without legal necessity, and for purposes 
uncooneoted with the administration of the estate, and 
the lesgeo was not even aware of the fact that Letters 
of Administration had been granted to the widow: 

Held, that the lease was nct binding on the estate 
nnd that the reversioners were entitled to recover 
possession of the property after the death of the 
widow. C ANNADA BANDHU Das v. AMBIOA CHARAN 
BHATTAOHARJEE, 47 O. L. J, 560; A. I. R. 1028 E C 


Adverse possession. See MORTGAGE 165 


Enjoyment of property by one co-sharer to 
exclusion of another—Assertion of exclusive title 
to property—Ouster—Adverse possession. | 
Where a co-sharer in a patti has been in participa 

tion of the rents and profits for a long time to the 

exclusion of the others and has successfully asserted 
his right to the sole enjoyment of the property for 
more than 12 years, adverse possession may be held 
to have been clearly established, even if the property 
in question is a share in a defined patti, O Bae 


NanaIN v. MANNULAL, 5 O. W.N. 85 


Joint family—Exclusive possession by one 
member— Possession for and on behalf of family 
—Acquisition of title under Statute of Limitation. 
Where under the substantive law governing the 

parties, . there is no individual ownership in Jand, the 

title to which is vested in the family,and the head 
of the family for the time being is a quasi-trustee 
for the members thereof, no title to the land can be 
acquired wnder the Statute of Limitation by mere 
Jength of possession. The party in possession (that 
is, the head of the family) is, in contemplation of 
law, holding for and on behalf of the family, and 
not on his own sole account. On his death, if one 
of his sons gets inta possession, he too must be 
deemed to have got in consistently with a rightful 
title, that is to say, on behalfof his brothers and 
‘sisters and the family geneially. Exclusive possep. 
pion by him does not, therefore, confer on him 4 








Hbi dástis. 


; A 
(1928 : 
Adverse possesslon—coneld. 


title under the Statute of Limitation. P CO SUNMONU 
v. Drsu RAPHAEL, 54 M, L. J. 394; 47 O.L J. 233; A. I. 
R. 1927 P. C, 270; 27 L. W. 824 344. 


Landlord and, tenant— Unsuceessful plea 
of permanent tenancy—Possession for twelve years 
thereafter— Acquisition of permanent tenancy. 

A person who is in fact in possession as an 
annual tenant cannot by the mere unsuccessful 
assertion of & permanent tenancy in a judicial 
proceeding and the lapse of twelve years without 
that assertion having been challenged by the land- 
lord obtain a title, to permanent tenancy by adverse 
possession. B BHAILAL — NaTHAEHAI v. JKALANSANG 
GULABSANG, 29 Bom. L. R. 1558; 52 B. 55; A. L R. 1927 
Bom. 607 . - 52 


— Trespass over land in possession of mortgagee 
— Possession, whether adverse to mortgagor— Practice 
—Revenue records ~Trespasser, entries as to, in 
Revenue papers—‘Cultivation’ and 'kaifiaV columna _ 

to be read together. . 
Although as a general rule adverse possession against 

a mortgagee is ineffectual against the mortgagor, 

especially when it began at atime when the mort- 

gagee was in possession, yet, when ^ trespasser takes 

possession of the mortgaged property and asserts a 

title which is hostile not only to the mortgagee but 

which also ussails the title ofthe mortgagor, and the 
mortgagor allows 12 years to elapse, the title of the 





‘trespasser will become indefeasible not only against 


the mortgagee but also against the mortgagor.  . 
Persons who take pessession, without any title are - 
shown in Revenue papers in the ‘cultivation’ column 
as non-occupancy tenants as long as changes in the 
proprietary columns are not made by mutation. 
Entries in the ‘cultivation’ column, therefore, are 
alwayBto be read along with those in the ‘kaifiat’ 
column. L Haxsa v, RAM Lox, A. I. R. 1928 Lah. E. j 


Agra Pre-emption Act (XI of 1922), ss. 3,7, 
12—Bundelkhand Alienation of Land Act (Il of 
1903), ss. 8, 16-A as.amended by Act (IV of 1915).— 
Sanction of Collector to  pre-empt, effect oJ—Pre- 
emptor, whether becomes person 'entitled to gurchase' 


—Pre-existing rights to pre-emption, whether 
enforceable. f 
In view of the provisions of s. 3 of the Agra Pre- 


emption Act, there can be no right of pre-emption in, 
areas where the Act applies except in accordance 
with the provisions ofthe Act or under the Muham- 
madan Law. 

Section 7 of the Agra Pre-emption Act expressly 
prevents the Act from conferring any benefit on 
persons who are, under the Bundelkhand Alienation . 
zm Land Act not entitled to purchase the property in. 

1gpute. ; : 

A person who has merely obtained sanction, under 
s 16-A of the Bundelkhand Alienation of Land Act, to 
pre-empt & property does not thereby become a 
person ‘entitled to purchase’ the property under 
that Act within the meaning of s.7 of the Agra 
Pre-emption Act, ands. 7 of the latter Act does not, 
therefore, confer on him aright of pre-emption. 

Section 16-A of the Bundelkhand Alienation of Land 
Act has not been repealed by the Agra Fre-emption 
Act. A PBoonL CHaND v. Ram NATI, 26 A. L. J. 142; A. 
I. R. 1928 All, 186 B 570 


wm S, B— Record of custom in mauza, whether 
applicable ta all tolag~‘Tola’, 'arazi', meanings of 


4 
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Agra Pre-emptlon Act—concld. E 

Where a wajib-ul-arz records the prevalence of a, 
custom of pre-emption, in à mauza, the custom must 
be taken to apply toall, the tolas ofthe mauza. 

The word ‘tola’ does not ordinarily mean a sub- 
division of a mauza ia the language of the Revenue 
Law butdenotes à portion of & village or town which 
is inhabited by a particular class. 

The term "arae?" means plots of land which, 
though included within the area of mauzas and 
mahals, are held on a distinet tenure from, and 
convey no title to rights or interests in other parts 
of the mauzas and mahals. Arazidarilands do not 
constitute a separate revenue unit by themselves. A 
PUR RAOHHA TEWARI v, GrRJA DAT PANDE, A. I. R. 1928 
All. 50 


692. 


S. 7. See AGRA PRE-EMPTION Aor, 1922, B 

S. 10—Right of pre-emption —Transfer under 
compromise decree, whether amounts to sale and 
gives rise to pre-emption. 

À transfer which is effected under a decree of a 
Oourt, even though the decree is based on a com- 
promise, is not a sale and cannot, therefore, be 
pre-empted under the Agra Pre-emption Act.. A 
PARAS Ram v. NEKSAI, A. I. k. 1928 All. 67 682 
— ——— S, 12. See AGRA PRE-EMPTION Acr, as E 


Agra Tenancy Act (Il of 1901), ss.154,193— 

Urder remanding case for assessment of revenue 
-~ and otherwise dismissing suit—Second "appeal, 

whether lies—Order of remand, nature of. 
. In a suit under s. 154 of the Agra Tenancy Ac 
of 1901, the Assistant Collector held that the de- 
fandants were rent-free grantees and liableto resump- 
‘tion and accordingly assessed the rent. On appeal 
by the defendants the District Judge held that the 
defendants had been in adverse proprietary posses- 
sion and declared them to be proprietors -under s. 158 
of the Act. He accordingly made an order-to the 
following effect: ‘I would remand the case to the 
Assistant Collector with instructions ^to assess 
‘revenue on the land; ‘otherwise’ the plaintiffs’ suit 
-Stands dismissed with costs”: 

Held, that the order of the District Judge, in spite 


ofthe order dismissing the suit, was one of remand ' 


and that consequently no second appeal lay from it. 

ven though all the important points in a case 
have been disposed of and the case has practically 
been decided on the merits, if something is still 
left to be done by the Court of first instance before 
the suit.is finally disposed of, the order can only 
be an ord:sr of remand and not a final decree. A 
PHULBANS Kuar v, BHAGDAT SINGH, L. R. BA. 361 Rev; 
A. I. R. 1928 All, 13; 20 A. L. J. 103; 12 R. D, 37 ios 


S. 164 —Co-sharers— Suit for profits—Lam- 
bardar's liability—Negligence, whether can be based 
merely on short collections—Negligence, when ques- 
tion of law-—Liability for collections of sir and 
khudkasht—Presumption—Death of Lambardar— 
Son's liability. 

Negligence on the partof & Lambardur cannot be 
based merely on short collections. : 

. Jt is always a question oflaw what sort of evi- 
enge is admissible to prove negligence, and pre- 

sumably what sort of evidence ig admissible to dis- 

prove an initial 

Gone, 


— + == - 
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Agra Tenancy Act—1901—concld. s 

There is a strong presumption against a Lambardar 
being responsible for the collection of the rent due 
Írom the private tenants ofthe co-sharers holding 
sir and khudkasht. 

A son cannot be made liable for the debts incurred 
by his father in 4 personal capacity such as a 
Lambardar, nor can he be made liable for negligence 
shown by the father in that personal capacity, unless 
he has personal assets of the father in hand. A BHAG- 


WATI SARAN v. Dro SARAN SINGH, L. R. 9 A. 23 Rev; 
A. I. R. 1928 All 166; 12 R D. 53 702 


————-$.193. See Aara Tenancy Act, 1901,s. 154 
l 677 


Agreement—Agreement to divide property on con- ` 


dition of financing litigation to recover property— 

Transfer o 4 vested interest —Suit by person financing, 

maintainability of. 

A who had no money to fight out a litigation for 
recovery of certain property, entered into an agree- 


ment with B that B should finance him and whatever > 


property was acquired should be divided half and 
half between them, and that the litigation. should 
be brought by B though the names of both were 
to appear. B brought a suit for possession without 


joining A's name: 


Hleld, that the agreement did not effect a transfer 
of any vested interest in the property to B but was 
a mere contract and that the suit by B alone waa 
not, therefore, maintainable. O HASAN BANDI v. BARATI 
Lar, A. I. R. 1928 Oudh 298 |. 885 


— for mortgage—Suit for specific performance 
—Equitable relief. < | 
Where, by an agreement for a mortgage, the 


- defendant agreed to grant a mortgage of his ime 


moveable property for the true amount of his in- 


'debtedness$ to the plaintiff, the Privy Council held 


that. the property being identified and the terms of 
the loan being fixed, the document constituted: an 
agreement which equity would ‘enforce, unless there 
Were circumstances which the Court would consider 


sufficient to justify the unqualified refusal on the . 
defendant's part to carry out its terms. The plaint- 


if having brought a suitto obtain this equitable 
relief, their Lordships held that there was a valid 
agreement charging the property with whatever sum 
was actually due to the plaintiff, together with 
interest at the rate provided for in the agreement, 
and that & proper mortgage ought to be executed to 
carry out these terms. P C JEwaN Lar DAGA v, 
NILMANI CHAUDHURI, 26 A, L, J. 124; 30 Bom, L. R, 
305; (1928) M, W. N. 154; 54 M. L, J, 325: 47 O.L. J. 
302; A. I. R, 1928 P, 0.80; 32 C. W. N, 565; 27 L. W. 
710; 7 Pat. 305 < 337 


Allahabad High Court Rules, Chap. XVI, r. 2— 
General Rules (Civil, Chap. XXI, rr. 22, 26—Appli« 
cation for Probate— T'axation of costs. - 

An application for Probate, though e@ntested, is noti 


` a ‘suit’, and for purposes of taxation of costs falls 


within the purview of r. 26 of Chap. XXlof the 


` General Rules (Civil) ofthe Allahabad High Court 


and not within r. 22. » 
Rule 2 of Chap. XVI of the Allahabad High Court 


Rules refers to suits and applications tried by the High e 


Court itself on the Original Side and does 


not apply 


` to suits and applications tried by subordinate Courtg 


A Kangara DAL v. Grupo, 29 A, Ly J. 072; ALT, R, 
29 
e NC 


: 1928 All, B1; 60 A, 238 


- 


M a A. I. R. 1927 Lah. 435; 8 Lah. 617; 29 P. L.R. 
Bl 5 
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Appeal See Costs 881 

————— Appeal from preliminary decree—Stay of 

. further proceedings till disposal of appeal, desir- 
ability of. 

Where an appeal is preferred from a preliminary 
decree all further proceedings in the lower Court 
should be stayed until the dispus.1 of the appeal. 

Obiter.— Once a preliminary decree has been appeal- 
ed against, especially when the appeal has been launch- 
ed before a final decree is passed, then the presence 
of a final decree does not make the appeal from the 
preliminary decree unmaintainable even if the final 
decree is not appealed from. L Rup Narain v. SHIBBU 
Mat 486 
Court refusing to entertain plea not taken 
~ in grounds of appeal—Second appeal—Interference. 

When the lower Appellate Court in the exercise of 
its diszretion has retused to entertain a plea not 
taken up in the grounds of appeal, the High Court 
will not interfere with this exercise of discretion by 
entertaining that plea where the discretion has not 
been exercised improperly or unjudicially. L RALLIA 
SINGH v, PARSHOTAM SINGH, A I. 10. 1927 Lah. 776 283 


Decree in favour of several plaintiffs one of 
whom is dead, effect of—Appeal by defendants— 
Appellate Court, proper procedure for. 

A deeree passed in favour of & number o£ plaintiffs 
one'of whom is dead at the time is not necessarily 
a nullity in its entirety in every case. | 

Where a decree is passed in favour of ali the 
plaintifis, though one of them had died before the 
date of the decree and no legal representative of 
his had boen brought on the record, and the de- 
fendants appeal, the proper procedure for the 
Appellate Court to follow is either merély. to dismiss 
the appeal without any remarks, leaving the question 
as to the effect of the death of the deceased plaint- 
iff on the decree asa whole for determination in ap- 
propriate proceedings or to accept the appeal and pass 
a decree dismissing the plaintiffs’ suit and thereby 
leaving them the right to second appeal. It is not a 
proper procedure to dismiss the appeal and in- 
corporate in the decree that the decree of the trial 
Court was a nullity. L SIKANDAR Knan v. BALAND 





— 


96 
—————,effectof. . . 
Under the -Indian Law and procedure an original 
decree is not suspended by presentation of an appeal 
nor is its operation interrupted when the decree is 
one of dismissal. A'SALIG Ram Muisir v. LACHHMAN 
Das, 25 A. L. J. 937; A. I. R., 1928 All. 46; 50 A. 211 





filed without vakalatnama by oversight. See 
Patna Hien Court Rules, Cmar. VII, n. 2 537 


- Preliminary and final decree—Appeal 
against preliminary decree ajter passing of final 
decree, competency of. 

An appeal cannot be preferred against a preliminary 
decree alone after the final decree has been passed. 
L -LaL GHANG v. THAKUR Dass, A, I. R. 1928 Lah, 73 

6 








Right of appeal—Substantive right. 

The right of appeal is a substantive right of a 
very valuable kind of which a paity should not be 
lightly deprived. -P Q V.®P.k. V. CHockaLincam 
-OHETTY, v. SEETHAI ACHE, A. I. R. 1927 P. U. 222; 4 O. 
W. N. 1231; 27 L. W. 1;54 M. L, J. 85; (1528) M, W, 
N, 20; 47 O. L. J, 186; 32 O, W. N. 281; 1. L. T. 40 


' Rang. 18; 30 Bom, L. R, 220; 20 A. Li J. 8715.6 R. 2n 
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Appellate Court. See Hispu Law. 449 
— — — Finding of fact by trial Court which saw 
and heard witnesses, not to be-lightly reversed. : 

Ona question of pure fact, namely, whether the 
signature on a certain document wus genuine, the 
trial Court, which had the®pportunity cf seeing the 
witnesses give their evidence, accepted their evi- 
dence and decided in favour of the genuineness cf 
‘the signature. The learned Judges of the High Court, 
who did not see the witnesses, rejected their evi- 
dence andcameto the contrary conclusion: 

Held, by the Judicial Committee, that there were no . 
cogent reasons for overruling the finding of fact 
arrived at by the trial Court. P C Buacwan SINGH 7, 
UJAGAR SINGH, A. I. R. 1928. P. O. 20; 20 Bcm. L. R. 
267,47 U. L. J. 189; 54 M. L J. 254; 29 P. L. R. 1&2; 
32 C. W. N. 528; I. L. T. 40 Lah. 49; 27 L. W. 672; 26 
A. L. J. 553 20 


Apportionment of rent. See BenGAL LAND Rreis 
TRATION ACT, 1876, s. 78 91 


Approver. See Evipence Acr, 1872, ss. 114, illus. ium 


Arbitration -Arbitrator, right of, to decide binding 
nature of reference. 

A limited "l'ribunalsuch as that of an Arbitratcr 
or Umpire has no jurisdiction to decide finally 
whether tke reference to arbitration is itself veld 
and binding on all the parties, beforeit. Mi ARUNA- 
CHELA lYAH v. LOUISDREYFUS & Co., £0 M. L. T. 5t3; A. 
l R. 1928 Mad. 107; (1028) M. W. N. 152; 27 L, oos 
Dispute as tô construction of Will-—Refc cnce 

to arbitration-empowering arbitrators to decide im 

contravention of Will- Award contrary to Will, 

validity of—Award dealing with rights of strangers, 
effect of. < » 

Where certain persons who had been ap- 
pointed as executors under. a Will without 
acting in any way in defiance of its.terms put for- 
ward the, Will and relied on its contents, but, being 
unable to agree asto its construetion, referred the 
matters in dispute between themselves and the: 
legatees to arbitrators to settle the matters in the best 
way they could either in accordance with or in con- 
travention of its terms, and the .arbitrators made an 
award in violation of the terms of the Will: 

Held, (1) that the. reference amounted to acceptance 
of the office on the'part of the executors ; 

(2) that the reference and the-award were illegal 
inasmuch as the object of the agreement of reference 
was toattain something which thelaw did not per- 
mit, namely, to allow the parties to acquire title to 
property in contravention ot the terms of a Willin 
a case where the title was claimed under the Will 
itself, to allow the executor& to have the Will con- 
strued: by a Tribunal of their own choice without 
proving the Willand evading the duty fixed by law, 
and to allow the executors and some ofthe le&atees 
to join together and make an arrangement for the 
distribution of the properties contrary to the testa- 
tor's intention and to the prejudice and detriment of 
the remaining legatee or legatees under the Will. 

An award is notinvalid as between the parties to 
the reference merely because it purports to determine 
the rights of strangers. O JNANENDRA NATH MUXHER- 
JEE V. JITENDRA NATH MUKHERJEE, 32 O. W. N. 10d; A, 
I R. 1928 Cal. 215 79 


Long and unexplained delay in making 
award—Msconduct—Civil Procedure Code (Act-V 
of 1908), Seh, JI, para, 1ài - ; 








[ 
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Unreasonable and unexplained delay on the part of 
an arbitrator in muking an award amounts to mis. 
conduct and is sufficient to vitiate the award. 

Ber Marten, C.J.—The word 'misconduct"in reference 
to arbitrations does not necessarily or .at all imply 
anything in the nature of fraud, but it includes failure 
to perform theessentialduties which are cast on an 
arbitrator as such. B BHOGILAL PURSHOTTAM v. CHIMAN- 
LAL AMRITLAL, 30 Bom L. R. 92; L L.T. 40 Bom. 29: 
A. I. R. 1928 Bom. 49; 52 B. 116 707- 


Reference of disputes relating to partnership 
accounts — Power of arbitrator to decide dispute as 
to assets—Award—Direction to transfer all title- 
deeds, whether vague. 

" An award cannot be held to be.invalid for want. 
of finality merely ^because it directs one party to 
transfer or endorae to another all the title-deeds and 
Securities relating to certain properties without 
specifying particularly what those deeds are. If in 
the course ofthe execution of the decree passed in 
terms.of the award any question arises as. to whe- 
ther or not a particular title-deed relates to the. 
properties referred to, the question can be settled by 
the execution Court. L AGYA SINGH v. SUNDER SINGH, 
A. I. R.1928 Lah. 137 < 756, 


Arbitration Act (IX of 1899)—Umpire, whether 
` bound to state case to Court on questions of law—- 





Obtaining legal opinion independently of parties,. 


whether misconduct. 

" Under the Arbitration Act, an Umpire is not 
bound atthe instance of one of the. parties to the 
reference to state a case to the Court on questions 
of law arising for decision. 

: It is legal misconduct on the part of an Umpire 
who is not a lawyer to take. independent legal opinion 
without reference to the parties on a matter arising 
for decision before him, 

Uader the Arbitration Act. unlike the Civil Pro- 
cedure Oode, it is not necessary to convert an 
award intoa decree of Court that there should be 
an order that it should be filed. Wherea notice of 
motion to sat aside an award is dismissed, the award 
becomes a decree and a right ofappeal arises, 

Per Cornish, J.—It is incumbent on an arbitrator 
who takes legal or other expert advice, which may 
influence his determination of the matter submitted 
to him for arbitration to inform the parties of his 
intention to do so and of the question upon which 
the advice is taken, since otherwise the parties have 
no assurance that the advice is material, or given cn 


a correct statement of the case, or that the arbitra- ' 


tor has not, in effect, simply surrendered his res- 
ponsibility for deciding the- question in arbitration to 
the opinion of hiş legal or other adviser. M ARUNA- 
CHELA [YAH v LourspnEYRUS & Co., 39 M. L, T. 563; A. 


-I. R. 1928 Mad. 107; (1928) M. W N.132; 27 L. W. 267 - 
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ss. 8, 9 ——Submission praviding for reference 

to two arbitrators—Sole arbitrator appointed on 

default by one party—Refusal or neglect.of arbitrator 

io act— Procedure to be followed —8.,8. applicability 

of—Contract Act (IX of 1872), s. 28, Hacep. 1— 

/ Time-barred claim, when can form subject-matter 
of reference to arbitration 

, Clauses (a) and (b) of 8. 8 of the Arbitration Act 

do wot apply to a submission which provides for 

the appointment of two arbitrators, one by each. party, 


but.apply only to a submission which provides for. 
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the appointment of s single arbitrator from its very 
AC PHAR. the former case is, governed by s. 9 of the, 
Ct.. (7 ` UN 
:On a refusa] or neglect of the sole arbitrator 
appointed by one. of the parties to & submission 
. under s. 9, cl. (b): of the Act, the machinery provided 
in the section may be invoked over again and the - 
whole procedure gone through from the.beginning to 
the end. 
When a suit brought within the period of limitation 
is stayed and the plaintiff compelled tọ resort to 
arbitration, the question of limitation cannot arise. . 
Per Bilaram, A.J. C.—In the case of an ordinary 
submission clause contained in a commercial contract 
which provides “for a reference to arbitration of 
disputes arising out of the contract and does not 
purport to bar the right. ofa party to enforce his 
claim. in Court before he has. obtained an award m 
respect thereof, there can be no valid reference to 
arbitration, ifat the time of the reference, the claim 
which is- the subject-matter.of dispute is.time-barred, 
although different considerations.arise in respect‘of 
an agreement falling within the four corners of Excep- 
tion l to s. 28 of the Contract Act. 
Queere.— Whether Limitation Act applies to arbitra- 
‘tion. ‘S FIRM or UTTAMCHAND-BRIJLAL v. FIRM or 
BALMOKAND 435 


- S, T9.—Submission—Provision for reference 
"to two ' arbitrators— No provision’ for appointing. 
arbitrator on behalf of defaulting party, effect of- 
` —Suit by such defaulter, whether can be stayed— 
' Discretion of Couri—'Ready and willing to go to 
arbitration’, meaning of. ` i : 
Where a submission clause in a contract provides 
for a reference to two arbitrators, one to be appointed 
by each party, but makes no provision for the ap- 
pointment of an arbitrator on behalf of the defaulting 
party in the event of his refusal to appoint his arbi- 
trator, the Court has a discretion: under s, 19 of the 
Arbitration Ac: to stay a suit brought by such: party, 
as, otherwise, it would be permitting a party to take 
_ advantage of his own wrong. 
All that an applicant for stay of a suit under 
s. 19 of the | Arbitration Act is required to show is 
that he was ready and willing to go to arbitration at 
the time of the commencement of the proceedings. 
He is not required to give an intimation to the plaint- 
iff before he institutes his suit, that he would 
, enforce the submission clause. S SuivArpas HOTCHAND 
v. JAPAN COTTON TRADING Company, A. J.R. 1928 Sind 
91 2 oq "i 434 
S. 19—Suit disputing factum or validity of 
contract—Reference relating to payment of loss 
during pendency of suit, if competent— Notice ve- 
garding appointment of arbitrator issued in new 
name of one of the parties to reference—Reference 
and award in old name, validity of. : 
~ The institution of a suit by one of ‘the parties to a 
contraet for sale of goods disputing the factum or 
validity of the contract does not bar, disputes re- 
garding payment of the loss which has accrued on 
re-sale of the goods being referred to arbitration 
‘under the submission clause of the contract, nor is it 
& bar to the arbitrators proceeding. with the reference, 
the matters referred to the Arbitrators not being the 
'sam» as those forming thé subject-matter of the 
- action; and itis not necessary to 'obtain an order 
staying such suit before proceeding: with-the arbitra- 
tion. ` 
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Arbitration Act--concld. 


Where a contract was entered into in the. name of 
& party and since then there was a mere change in 


that name and the notice calling upon the opposite: 


party to appoint his arbitrator was given in the new 
name but the reference and the award were in the 
old name in which the contract was made : 

' Held, that this did not invalicate the award, 
especially as the party receiving the notice was not 
misled on account of the change of name. S DoNALD 
GRAHAM & Co, v. BasaNTRAM JHINGAN, A I.R 1928 
Sind 91 220 


Arms Act (XI of 1878), ss. 19, 29 —'Instiiution of 
proceedings, meaning of—Sanction obtained after 
submission of charge sheet but before Magistrate takes 
i up for consideration—Legality of prosecution. 
A proceeding is instituted within the meaning of ss. 

29 and 30 of the Arms Act where for the first time the 

adjudication ofa Court of competent jurisdiction is 

sought. 

‘Proceedings’ in 8. 29 of the Arms Act mean legal 
proceedings in Court and not searches or arrests or 
investigations made by the Police in the exercise of 
the powers conferred upon them by the Criminal 
Procedure Code or any other law.. 

A complaint was made against A and B onthe 
30th of June, 1925. The Police continued to investi- 
gate and on the 13th of August the Police submitted 
acharge sheet against A, B and C. This application 
was considered by the Magistrate on the 17th 
August. Formal sanction for prosecuting C was 
obtained on the 17th of August and produced before 
the Magistrate on that date: 

‘Held, that the prosecution of C was not bad for want 
of previous sanction inasmuch as no proceeding 
within the meaning of s. 29 of the Arms Act had been 
instituted against C till the 17th of August. Pat 
EMPEROR v. GHULAM NABI, 6 Pat. 768; A. Jl, R. 1994 
Pat. 116; 29 Or. L. J. 301; 9 A. I. Cr. R. 385 835 


ss. 19 (f), 20—Concealment of arms—Ques- 
tion of fact—Sentence—Mere suspicion of Police 
that accused was about to commit dacoity, whether 
can be taken into consideration. ; 

In every case it is a question offact whether the 
person found in,possession ofa concealed weapon is 
carrying the weapon in such a way as to indicate 
an intention to hide the article from the classes of 
persons referred to in s. 20 of the Arms Act. 

The fact that a person is concealing a weapon in 
his loin cloth while he is on a Railway platform 
Indicates an intention fo conceal that weapon from, 
inter alia, Railway officials within the meaning of 
s. 20, Arms Act. l 

Section 20 of the Arms Act is not confined to cases 
where theimport or export of arms is attempted. 
f In the absence of any aggravating circumstance 
a sentence of five years’ rigorous imprisonment 
for an offence under s. 20, Arms Act, is too severe, 

The mere fact that there was a suspicion in the 
mind of the Police that the accused was about to 
take part in a dacoity is not a circumstance 
which a Court can take into consideration in arriving 
at an appropriate punishment for the actual offence 
which has been proved L ABDUL WAHID v. EMPEROR, 
9 Lah. L. J. 533: A. 1. R. 1928 Lah 110; 29 Cr. L.J. 
256; 29 P. L. R. 329; 9 A. I. Cr. R. 454; 9 Lah. 302 495 


' Attestation of deed, when estoppel. 


Attestation of a deed by itself estops a man from 
denying nothing whatever except that he witnessed 
9 


INDIAN CAHEB,. 
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Attestatlon of dead-coneld, 


the execution of the deed, and by iteelf it does not 
show that he consented to the transaction which the 
document effects. When, however, in addition to the 
fact that he attested the d&ed, there is evidence to 
show that he took an active partin the consulta- 
tion which resulted in the transaction and acquiesce 
ed in it afterwards, it 1s a legitimate inference to draw 
from such evidence that he not only witnessed the 
execution of the mortgage by the mortgagor, biit also. 
that he consented to the transaction. P C BHaGWAN 
Synau v. UJAGAR SINGH, A, I, R. 1928 P, C. 20; 30 Bom. 
L. R. 267; 47 0. L. J. 189; 54 M. L. J. 2:4; 29 P.L. R. 
182; 32 O, W. N. 638; I, L, T. 40 Lah. 49; 27 L, W. 672; 
26 A, L. J. 5538 20 


Auction-purchaser's right to recover 
money from decree-holder—Conditions. 
Unless the auction-purchaser can prove frand or any 

other abuse of the process of the Oourt, the sale in 

his favour would be absolute under O, XXI, r. 91, 

Oivil Procedure Code and it will not be competent for 

him to file a suit against the decree-holder to recover 

the purchase-money. M Borojso CHARCHI v. ODHIKARI 

BasuDEBE Das, 1. L, T. 40 Mad. 11; (1928) M. W. N. 83; 

A.I. R. 1928 Mad. 152 653. 


Award—Direction by arbitrators that plaintiff should 
execute mortgage in favour of defendant for a certain 
sum and declaring cancellation of gift—Award, whe- 

- ther vague or indefinite—Civil Procedure Code (Act V 
of 1908), Sch. II, para. 16 (2)—Trial Court setting 
aside award and deciding case on merits — Appellate 
Court passing decree in accordunce with award~~ 
Second appeal, maintainability of. 

A suit for cancellation of a deed of gift and for 
recovery of possession of the property conveyed 
was referred to arbitrationand the arbitrators gave 
an award as follows: “We decide the case in this 
way that by declaring the deed of gift cancelled and 
non-existent we award Rs. 680 due to the defendant 
from plaintiff for which the plaintiff shall execute 
within one month a deed of possessory mortgage in 
favour of the defendant. In the event of default the 
defendant shall be entitled to obtain execution of the 
possessory mortgage from the plaintiff through Court": 

Held, by the Full Bench, that the portion of the 
award by which the arbitrators directed that the 
defendant should remain in possession of the pro- 
perty transferred until the plaintiff paid Rs 680, waa 
not objectionable either under the provisions of 
para 12 or para. 14 of the Second Schedule, Civil Pro- 
cedure Code, and thatit could not be set aside on any 
of the grounds mentioned in para. 15. 

Per Hasan and Misra, JJ.—The provision in cl. (2) 
of para. 16 of Sch. II of the Code of Civil 
Procedure applies only where a decree has been 
passed by the trial Court in accordance with the 
terms ofthe award. Where, however, the Court of 
first instance sets aside the award and passes a 
decree on the meritsand the lower Appellate Court 
sets aside that decree and passes a decree in accord- 


purchase- 


ance with the award, a second appeal is maintainable. 


Per Misra, J.—The arbitrators are Judges of law as 
well of facts and their error in law will not vitiate 
the award. 

An award cannot be set aside merely upon the 
ground that the decree passed by the arbitrators is not 
one which would have ordinarily been passed by the 
Court in which that suit was instituted. O GANESH 
SINGH v, BAIKHAM Binay, 4 O. W. N. 1085; A. I, R. 1928 
Oudh 1; 3 Luek, 1.: , : 545 


Banker and customer=Bills of Eschange--Sale 

of goods by shipment—Arrangement_ by purchaser 
- with Bank for confirmed credit —Documents for- 

warded by -vendor to another Bank for discounting 

—Duty of discowating Bank—Delivery of Bills of 

Lading to purchaser—Dishonour of Bills of Ex- 

change at maturity—Rights of _ discounting Bank 

against vendor—1l'orwarding of draft D/A, meaning 

and effect of. oe - 

Messrs. Sassoon and Co. entered into a contract 
with Messrs. Knowles and Co for the sale of 25 
bales of gunnies by certain shipments. After the 
first purchase and sale had been concluded Messrs. 
Knowles and Co. entered into an agreement with 
the Eastern Bank by which the latter undertook to 
make advances against negotiable bills drawn by 
Messrs. Sassoon and Co. on Messrs. Knowles and 
Oo. provided the Bills of Lading were presented to 
the Bank in complete sets. The Bank further agreed 
with Messrs. Sassoon and Co. to give confirmed 
credit, Messrs. Sassoon and Co. made a contract 
with the International Banking Corporation for the 
discounting of approved Bills of Exchange drawn at 
three months’ sight D/A (delivery against accept- 
ance). In pursuance of this agreement Messrs. 
Sassoon and Oo. forwarded to the Banking Corpora- 
tion drafts drawn by them on Messrs. Knowles and 
Oo. against shipment with the shipping documents 
and the letter of advice of confirmed credit from the 
astern Bank, with a requisition for discounting 


the drafts and passing the amounts to their eredit, - 


The drafts were presented for acceptance to Messrs. 
Knowles and Co and the documents of title were 
handed over to them on acceptance. Messrs. 
Knowles and Co. became bankrupts and the: bills 
were dishonoured at maturity. International Bank- 
ing Corporation sued Messrs. Sassoon and Co as 
drawers for the- amounts covered by the bills. The 
latter contended that in view of the confirmed credit 
from the Eastern Bank, the Banking Corporation 
ought to have delivered the Bills of Lading to the 
Bank and not to: Messrs. Knowles and Co, that 
owing to the misdelivery of the documents they 
(Messrs. Sassoon and Oo) were deprived of their 
right to proceed against the Eastern Bank and that 
conssquently -they were not liable to the Inter- 
national Banking Corporation: l 

Held, (1) that as discounters the primary duty of 
the International Banking Corporation, both to 
Messrs. Sassoon and Oo. and to themselves was so 
to present the drafts for acceptance as either to get 
them accepted or to get them dishonoured for lack 
of acceptance and that the Bank was entitled and 
bound to follow this instruction; 

(2) that as the draftas were for the acceptance of 
Messrs. Knowles and Oo., D/A, the Bank was entitled 
to deliver the Bills of Lading to them on acceptance ; 

(3) that the primary liability of Messrs. Sassoon and 
Co., to the Banking Corporation as drawers was not 
in any way discharged by the conduct ofthe latter 
and that the plaintiff was, consequently entitled to 
recover the amounts due under the bills; P CO 
M. A. Sassoon & Sons v. INTERNATIONAL BANKING Cor- 
PORATION, 53 M. L. J. 42; AIR 1927 P.C. 195; 1 
Luck Oas 941: 25 A. L. J 685: 29 Bom. L R. 1181; 46 
O. L J. 61; (927) M. W. N 618; 32 O W. N. 30; 39 M. 
L.T.659; 5' I A. 317: 27 L W 582; 55 C. 1 225 
Bengal Alluvion and Diluvion Regulation (XI 

of 1825), cl. 4—U. P Land Revenue Act (III of 

1901), s. 99—Land added by alluvion from one per- 

manently settled village to another—Assessment to 

revenue, legality of —‘Alluvion, meaning of. 
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Bengal Alluviem and Difuvlon Regulation < 
conold. $ C 


! e 
. Land belonging to a permanently settled villaga 
which is added to another permanently settled village 
by alluvion is not exempt from being assessed to 
revenue. 

Alluvion means the accession to land by gradual or 
momentarily insensible addition of matter by the 
action of water, or by the insensible reliction of water 
from its Bank. A RAMANAND v. SEORETARY OF STATE FOR 
INDIA, L. R. 9 A. 3 Rev.; 26 A, L J. 134; A. I. R. 1998 
All. 199; 12 R. D, 10 566 


Bengal Land Registration 
s, 78 —Land comprised in several estates. —Hight o 
eo-sharer landlord to recover his share of rent—- 
S. 78, whether applicable— Entry in Collector's re» 

. gister, effect of —Anpportionment of rent—Principles 
—Long payment of rent—Inference. 

Section 78 of the Bengal Land Registration Act has 
no application to a case where the land in the 
possession ofthe tenant is comprised in more than 
one estate. 

The plaintiffs whose names wereregistered in the 
Collectorate for a share of 4-annas 8-gandasin three 
touzis and of a 191 gandasin another touzi, and who 
were receiving their share ofrent at the rate of 
Rs 49-4-8 gandas for over thirty years from the 
defendants, sued the defendants for arrears of rent 
at thatrate alleging that they were entitled to a 
share of 4-annas l2-gandas in all the four touzis. 
The defendants contended that in view of the entry 
in the Collector's register and s.78 of the Bengal 
Land Registration Act the plaintiffs’ claim’ could not 
be decreed in full : 

Held, (1) that s. 78 of the Bengal Land Registration 
Act bad no application to the case as the Jands were 
comprised in more than one estate ; 

(2) that the rent could not be apportioned upon the 
assumption that each of the touzis was of equal value; 

(3) that the rent: which was being paid by the 


. defendants. must under the circumstance be held to ba’ 


correct amount of rent due to the plaintifis on account 
of their share in the touzis, and that the plaintiffs’ 
claim must be decreed. C NARIPENDRA NATH MCKHRERJI 
v. DHARENDRA NARAYAN NANDI, 40 C, L. J. 684; A. IR, 
1928 Oa). 115 — r 91 


Bengal Tenancy Act (VIII of 1885), ss. 105, 107 
. —Enhancement of rent— Decree ' of Settlement 
Officer, binding nature of— Erroneous decision, when 
ther binding on Civil Court. 
* A decree of a Settlement Officer in proceedings under 
s. 105 of the Bengal Tenancy Act operates as a Civil 
Court decree and cannot be treated as a nullity even 
if it happens to be erroneous. C MANMATHA NATH 
SARKAR v. DEBENDRA NATH SAMANTA 743 


— 8, 148-A,163, 167—Rent decree—Attach- 
ment anl sale proclamation not issued simultane- 
ously —Sale, cffect of—Notice annulling incum- 
brances, validity of —Burden of proving that notice 
was not in accordance with law. n5 
Where a: rent-decree is obtained in e suit framed 

as arent suit under the provisions of s. 148-A of the 
Bengal Tenancy 
every, step.necessary to be taken under the Act to 
execute the decree 88 g rent-decree, the mere fact 
that the orders for attachment and sale were not 
issued simultaneously as required by s. 163. of the 
Bengal Tenancy Act is not a ground for holding that 
the sale held under the decree is not a rent sale. 
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Act and the decree-holder takes: 
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Under s.107 ofthe Bengal Tenancy Aot once the 
Collector has issued notice of annulment, the in- 
cumbranee must be deemed to have been annulled. 
Though this does not mean that the validity of the 
notice and the consequent annulment of the in- 
cumbrance cannot afterwards be called in question, 
the section casts the burden of proof upon the person 
questioning the validity of the notice to establish 
that the notice under s. 167 was not served in 
accordance with law. Pat Korbier NARAIN TEWARI 
v, Ram Lan MANDAL, f Pat. 260; A. I. R.1928 Pat. 318 


821 
——— — 8.153—Civil Procedure Code (Act V of 1908), 
O. XXI, r. 90—0Order setting aside execution sale—~ 

. Right of appeal —Allegation of fraud, effect of. 
Fraud in publishing or conducting a.saleis not 
meant to be kept separate from irregularities in the 
publication or conduct thereof for the purpose of the 
Explanation to s. 153 of the Bengal Tenancy Act and 
where an application is made under O. XXI, 
r. 90 of the Code of Oivil Procedure for setting aside 
a Sale on the ground of material irregularity or 
fraud, the mere fact that fraud is alleged would not 
give rise to a question of title within the meaning 
ofthe Exception so as to take the case out of the 
substantive provision of s. 153 ofthe Bengal Tenancy 
Act and thus give a right of appeal which is forbidden 
by that section. O MusinoppIn OxowpuurRY v. 
REAJUDDI MATBAR ^ i; 471 


S. 153—-Rent decree—Appeal—Decision as 
to question of amount of rent annually payable. 

In order to bring a case within the exception to 
8.153 of the Bengal Tenancy Act it is not necessary 
that there should be a declaration in the order or 
decree as to the amount of rent annually payable 
in respect of the jama. Itis sufficient if à question 
as to the amount of rent annually payable has been 
decided in the decree or order. 

The plaintiff claimed rent in respect of a tenancy 
alleging that it comprised an area of il acres and 
bore arental of Rs.3 per year. His case was that 
originally the jama consisted of 53 acres on a rental 
of Rs. 4 but that afterwards 12 or 13 acres were taken 
out of the jama and the rent reduced to Rs. 3. The 
defendant contended that the area of the jama was 
53 acres and the rent was Rs. 4, and that there ought 
to'be a total suspension of rent inasmuch as he 
had been dispossessed of a portion of the lands of 
the jama. The suit was decreed by the District 
Munsif: 
` Held, that there wasa decision. by the District 
Munsif on the question of the amount of rent annually 
payable and that his decision was, consequently, ap- 
pealable under s. 153 ofthe Bengal Tenancy Act. C 
DALILUDDI v. MATAHAR ALI, A. I. R. 1928 Cal. 254 470 


- S. 155—Breach of covenant against aliena- 
tion—Suit for ejectment— Notice to tenant, whether 
necessary—Landlord and tenant—Abandonment of 
tenancy—Tenant remaining in possession as sub- 
lessee, effect of. 





— 





Section 159€ f the Bengal Tenancy Act applies to | 


all cases of breaches of conditions which create 
forfeiture of tenancies and render the tenant liable to 
ejectment, including breaches of conditions restrain- 
inč- alienation. : 


e 
A tenant does not ceaseto be a tenant within the. 


meaning of s.155 of the Bengal Tenancy Act by 
merely committing an actin breach of the terms of 
ihe tenancy, 


- INDIAN CASES, 


.. [1996 


Bengal Tenancy Act—coneld. 


- A landlord is not entitled to treat a holding as 
abandoned where the tenant alienates his tenancy 
but remains in possession as a sub-lesseo, without 
repudiating the tenancy. CG ATAHARUDDIN V. MURARI 
Monon Dorr. 47 C. L, J. 2$; A, I. R. 1928 Cal. Rr 
ss. 158, 167—Rent-decree—Sale—Failure 

- to serve notice on.co-sharer landlord, effect of— 

. Landlord purchasing himself at rent sale— Mort- 

.gagee of occupancy holding, rights of, against 

landlord—Failure to annul mortgage, effect of. 

- The failure to serve notice under s. 158 of the 
Bengal Tenancy Act does not necessarily relegate the 
purchaser at & sale held in execution of & rent-decree 
to the position of an ordinary purchaser under a 
money-decree. The obligation to serve notice upon 
the co-sharer landlord is enacted to protect his 
interest and it is open to him at his option, to waive 
the necessity for such notice. 

A mortgagee of an occupancy holding though he 
has obtained a decree on his mortgage and purchased | 
the property in execution hasno rightto hold the 
land as a raiyat against the will of the landlord, 
who has purchased the holding in execution of a 
rent-decree, and . his incumbrance, although never 
formally annulled under s. 167 of the Act and although 
still subsisting for what it is worth, is a. barren 
right against the landlord when he seeks to enforce 
it by taking possession of the property, Pat BADLU 
PATHAK v, SIBRAM BINngH, 9 P. L. T.211; 7 Pat. 155: A. 
I. R. 1928 Pat. 234 310 
——$.163. See Bengan Tenancy. AOT, nod : 


— 8.167. 











See BgNaAL Tenancy Aor, 1855, s. 148- A, 821 
See BENGAL Tenanoy Aor, 1885, 5, 158 310, 


8. 170—Patni tenure—Tranafer of holding 

— Attachment of portion of holding under decree for 

arrears of veni against transferor—Claim by, 

transferee, maintainability of—Transferee, whether 
representative of transferor—Civil Procedure Code 

(Act V of 1908), s. 47. O. X XI, v. 58. 

Section 170 of the Bengal Tenancy Act does not 
apply where a portion only of a tenure is attached 
in execution of a decree for arrears due in respect: of 
the whole tenure 

A person who has purchased the interest of a patnt 
tenant prior to a decree for rent obtained by the 
landlord against the tenant is bound by the decree, 
and isa representative of the judgment-debtor within 
the meaning of s. 47 of the Civil Procedure Code, He 
cannot, therefore, prefer a claim under O. XXI, r. 58 
of the Code to an attachment ofthe tenure in exe- 
cution of such a decree. j 

Where a patni tenure is transferrod, until the 
transferee's name has been registered, the transfer 
does not affect the zemindar's right and, in spite of 
the transfer, the landlord may ignore the transferee 
and may continue to hold the recorded tenant re- 
sponsible for the rent and.other obligations imposed. , 
onthe tenure. G KRISHNA CHANDRA DoTTA v. DINA 
Nara Biswas, 54 O. 1061; A I. R.1928 Cal. 94 357 
Bills of Exchange, See BANKER AND CUSTOMER 225 
Birt, meaning of —Execution of hirt-deed by joint 

owner—V alidity of deed. 

‘Birt’ generally means an under-proprietary right 
and a birt-deed. executed by one of several joint 
owners is consequently null and void against those 
who were no parties to it. O Duxar SINGH v. Seksu 
Dzr, 4 O. W. N. 1225; A. L R. 1928 Oudh 113 178 
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Bombay Hereditary ‘Offices (Amendment) Act 
(Bom. Act V of 1886), s. 2—Female member 0f 

: watan family—Hxclusion fram  inheritance— 
Conditions—Mere descent from common . ancestor, 
whether sufficient. , 

. In order that a female member of a watan family 


may be postponed in the order of succession to the : 


male members of the family under s. 2 of the Bombay 
Hereditary Offices (Amendment) Act it is not 
sufficient for the male members to show that they are 
descended from a common ancestor. It must further 
‘be shown that the common ancestor was a holder of 
ihe watan. B HucHANGOUDA RUDRAGDUDA v. KALLAVA 
KaALLAPPA, -30 Bom. L. R. 38; 52 B. 132; A. I. R. 1928 
Bom. 166 268 


Bombay Primary Education Act (IV of 1923), 
„„ Se 49. See CORPORATION CREATED BY STATUTE 446 
‘Bundelkhand Alienation of Land Act (Il of 

1903), ss. 3,16-A. See AGRA PRE-EMPTION ACT, 

1922, s. 3 , 570 
Burden of proof—Suit to enforce mortgage—Onus 

of proof of non-receipt of consideration. . 

In a suit to enforce a registered mortgage-bond, 
the plaintiff alleged that the defendant executed the 
mortgage in question after having received the con- 
Bideration money in cash. 'The defendant admitted 
theexecution of the mortgage but denied that he had 
received the consideration alleged and also that he 
owed any money to or had received any money from 
the plaintiff: 

. Held, that the onus lay heavily on the defendant 
to prove this defence which was admittedly incon- 
sistent with his own admissions. in writing. 

Held, also, on the evidence, that the defendant had 
in this ease discharged the ónus which rested upon 
him. P C Macaw Mar v. DARBARI Lat CHOWDHURY, À. 
I. R. 1928 P. 0. 39; 51 M. L. J. 208: 30 Bom. L. R. 208; 
5 O. W. N. 226; 47 C. L.J. 222; 27 L.W. 523; I, L. T. 
40 Cal. 124; 24 N. L. R. 40 


Burmese Buddhist Law—Inheritance—Heirs 
related in same degree—Division per capita. ' 

- Under the Burmese Buddhist Law where the heirs 

are all related in the same degree to the propositus 


they inherit each in his own right and not by re- ' 


resentation and, therefore, take per capita. R Mauna 
A Gon v. MA Pwa Tarr, 5 R. 747; A. L R. 1923 Rang. 
67 167 


Caste Disabilities Removal Act (XXI of 1850), 
~ S, 1, scope and application of —Conversion of Hindu 
- to Muhammadanism—Right of Hindu collaterals to 
: E to estate of convert—Applicability of Act to 

Qudh. 

The rule that in questions of succession and 
inheritance the Hindu Law should be applied to 
Hindus and the Muhammadan Law to Muhammadans 
refers to: Hindus and Muhammadans, not by birth 
merely, but by religion also. 

The Caste Disabilities Removal Act can be held. 
applicable to the Province of Oudh only from the date 
of its annexation and it is open to serious doubt whe- 
ther that enactment will have the effect of restoring 
rights lost and of divesting persons of their status:ac- 
quired, before the date of the annexation. 

. The Caste Disabilities Removal Act does not lay 
down any Code of inheritance prescribing the line of 
&uccession to the estate of a convert, nor does it create 
new rights. It merely removes obstacles arising by 
reason of the claimant renouncing his religion or losing 
his.caste. The Act has no application to a case where 
the claimant, of rights. has neither renounced nor 
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has been excluded from the communion of ‘Any 
religion or has been deprived of his caste. 
- A Muhammadan, whose father had become a 
convert to. Muhammadanism from Hinduism, died 
leaving him surviving only children by a pre- 
deceased daughter. His father's uncle's great-grandson 
who was a Hindu claimed title to his estate by 
rightof inheritance as reversioner pleading that, by 
custom, daughters and their issue had no right to 
inherit: . aio 
` Held, that the Caste Disabilities Removal Act. had 
no application to the case and could not confer on the 
claimant any right to the estate O Mrrar SEN SINGH 
v. Maggur Hasan, 4 O. W. N. 1243; A. I. R. 1998 Oudh 
138; 3 Luck. 154 890. 


C. P. Land Revenue Act (Il, of 1917), s. 159, 


scope of—Right to recover share 

from co Sharers, date of accrual of. 

The word ‘thereupon’ in s. 159 ofthe O. P. Land 
Revenue Aet does not mean that the right to recover 
land revenue from co-sharers does -come into exist- 
ence and has effect- only as from the date of the 
Deputy Commissioner's order, from the beginning of 
the next agricultural year or the like. Such a right 
arises. independently of the provisions of s. 159 of 
the Act which merely provides the instrument or 
weapon, by which to recover the land revenue for any 
of the years which do not fall under the ban of 
limitation. N Sapasuio Rao DESHMUKR v. Laxman Rao 
Kartar, A. I. R. 1928 Nag. 227 910 
———— S. 187 (2)—Lambardar—Invali appoint- 

,ment—Power, to file suit till appointment ` is 

cancelled. 

A person appointed as a lambardar must be pre- 


of land revenue 


. Sumed to have all the ordinary- powers of a lambar- 


dar under s. 188 of the O. P. Land Revenue Act and is, 
therefore, entitled to sue for the recovery of the rents 
of the village until the appointment is cancelled.. The 
mere fact that the appointment of & lambardar may 
be found to be invalid when questioned in the Civil 
or. Revenue Court by the real proprietor of the village 
will not disentitle the appointed lambardar from 
carrying on his duties as such. N RAOJI «v. GANGABAT, 
1l N. L. J. I; A. I. R. 1928 Nag. 123 527 


C. P. Municipalities Act (I! of 1922), s. 66 (1) 
(n)—“Circumstances within Municipal limits”, 
meaning of—Haisiyat Tax—Cireumstances arising 

` from agricultural’ property within’ the District, 
whether can be considered. 

Under s. 66 (1) (n) ofthe C. P. Municipalities Act 
‘the circumstances within certain limits” mean 
circumstances within those limits and not property 
giving rise to them and circumstances arising out 
of agricultural property situated in the same Dis- 
trict (as the limits mentioned or elsewhere) are in 
that respect not different from circumstances arising 


_out of other kinds of property. N KASTUROHAND 7. 


SECRETARY MUNICIPAL COMMITTEE, BETUAL, A. I. R. 1928 
Nag. 243 902 
C. P. Tenancy Act (I of 1920), ss. 12, 13, 89— 
Tenancy holding—Surrender to unauthorized person 
—Fraudulent transfer—Suit for possession by 
landlord, whether triable by Civil Court. | 
. A suit for possession eof a tenancy by the 
sole landlord. of a patti m ae village against one, 
who claims to have taken a lease thereof from a 
person, who had taken a surrender of the field after 
he had ceased to be a co-sharer of the patti is triable 
by a Civil Court. ` 


er um 
“e 


` 
^ e 
` 


C. PuTenanoy Aot-—conold. 


" The venuein s cage is determined by the nature 
of the claim as brought. i 

If à document of transfer of non-transferable ten- 
ancy land, under the guise of surrender has been 
fraudulently registered as a deed of surrender, & 
civil suit by the landlord will lieto set aside such 
a transfer and to get possession of the land. N JUGAL 
Kisuore v. Naco, A. I. R. 1928 Nag. 221 671 


s. 37— Lessee of malik makbuza—Acquisi- 

tion of occupancy right—Omission of entry of 
` such right in Settlement Record, effect of. 

A person holding the land ofa malik makbuza as 
a lessee since before the last Settlement, is not entitled 
to the status of an occupancy tenant under s. 37 of the 
Q. P. Tenancy Act of 1920, unless he is recorded as an 
occupancy tenant in that Settlement. N SANDU E 


Gopika Bat 
mama $, 89. See O. P. TENANOY AoT, 1920, ss. Bee 





Chota Nagpur Tenancy Act (VI 0f1908 B. ©.), 
s. 47—Raiyati holding—Exempiion from sale— 
Mortgage decree directing sale, effect of —Hxecuting 
‘Court, whether can go behind decree—Public policy. 
The right of a raiyat in his holding cannot be sold 

in execution even though the decree under execu- 

tion is a mortgage-decree directing the sale ofthe 

Jand in question its 
Although the general rule is that a Court execut- 

ing & decree cannot go behind the decree and examine 

the correctness Or legality thereof, yet it is bound 
to give effect toa provision of law, such as 8. 41 of 
the Chota Nagpur Tenancy Act, which goes clearly 
to show that even if there isa decree sucha decree 
annot be executed. 

Once itis found that the lands sought to be sold 
form araiyatt holding, whether the judgment-debtor 
took the objection or not, the sale of such a holding 
cannot take place in the face of the clear provisions 
of 8.47 of the Chota Nagpur Tenancy Act — 

Per Macpherson, J. —The provision prohibitiag the 
sale of the right of a raiyat in his holding in execu- 
tion of a decree or- order is eminently one of public 
policy, and it has consistently been held not only 
that the objection that land sought to be sold wasa 
raiyati holding, or part thereof, could be. taken in 

xecution proceedings, but that the provision imposed 
upon the Executing Court itself the duty of seeing 
that no sale contravening it takes place. Pat Rur 

Nata MANDAL V. JAGANNATH MANDAL, 9 P. L. T. 228; 

7 Pat. 178; A. I. R, 1928 Pat.227 | 145 


Circumstantial evidence. See EVIDENCE 774 


city of Rangoon Municipal Act (Vi of 1922), 
ss. 25, 26,113, 192, 203— Erection of urinals— 
Private person when entitled to injunction—-Prinet- 
ples —Torts—A cts authorised by Legislature— 
Nuisance to private person —Remedies— Local bodies, 
duties @f—Provision for compensation, whether 
bars suit forinjunction—Lükelihood of misuse by 
publie, whether gives cause of action 
If the Legislature authorises a specific act to be 

done, and if the performance of that act and of 

every other subsidiary a@t necessary for, and in- 


cidental to, the perfótmanee of the main act, creates 


nuisance or causes damage, the local body author- 

ised to perform the act cannot be restrained by 

injunction nor made liable for damage except on 

the ground of negligence, and not even on that 
e . 


INDIAN CASH, 
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ground, if the mode of performance is also prescribed 
and the act is performed in the prescribed manner. 

If the act can be performed without creating 4 
nuisance and without causing injury or damage then 
the local body performing the act would be liable if 
the act is performed in such a manner as to create 
nuisance or cause damage. 

Where the Legislature in general terms gives 
powers to alocal body to perform certain acts then 
it is a matter of construction of the Act, whether 
the Legislature intended (a) merely to confer per- 
missive right on the local body, or (b) to enjoin the 
performance of an obligatory duty. The local body, 
when exercising powers in the performance of a 
permissive act ‘is in no higher position than a 
private person and must perform the prescribed acts 
without creating a nuisance or infringing private 
rights. Different considerations arise in the per- 
formance of obligatory duties and it then becomes 
necessary to see whether the Legislature intended 
the act to be performed even if it does create nui- 
sance. Where the Legislatureis silent on this point, 
then the nature of the duty imposed must be con- 
sidered to ascertain whether the inevitable con- 
sequence of the performance of the act is to create 
a nuisance or otherwise affect the rights of private 
persons. If it is, it may be presumed that the Legis- 
lature contemplated the creation of a nuisance or the 
causing of a certain amount of damage and injury to 
private persons, as a consequence of the performance 
of the duty imposed. i ; 

Where, in the performance of an act, an option i8 
given tothe local body, 
Site or in the deciding of the necessity for the 
performance of the act at a partieular time, then 
the choice of the local body ofeither place or time 
cannot be questioned unless the choice has not been 
made bona fide. 

Under the City of Rangoon Municipal Act a duty 
is imposed on the Oorporation to erect urinals and 
water closets for public convenience on Municipal 
lands and the choice of the place where they ure to 
be erected and the time when: they become neces- 
sary are left to the. Corporation. 

The erection of structures is not merely a per- 
missive act, and the principles applicable are those 
which apply to the carrying out of imperative duties 
imposed on a local body. 

If the erection of a latrine does not necessarily 
give rise toa cause of action, the mere fact that the 
latrines may give rise to a nuisance on account of 
misuse by the public will not entitle a plaintiff to 
a cause of action in anticipation. The remedy of 
the plaintiff in such a case is to wait till the 
latrine is actually misused and has become a nui- 
sance when he can ask the Court to grant relief. 

MA MEE 199 of the City of Rangoon Munici- 
pa 
mon Law right to an injunction and leave hin merely 
a right to compensation. 

It is a cardinal principle of the construction of 
Statutes that no legislative enactment should be so 
construed asto take away the Common Law rights 
of private persons R SURATEE Bara Bazar Co. LTD. 
v. MUNICIPAL Corporatiox, Rancoon, 9 R. 722; A. 


J. R. 1928 Rang. 87 849. 


s, 80—Assessment of bazaar property 
Principles. 


In assessing the value of bazaar property under the: 
City of Rangoon Municipal Act on the basis of what 


e. g.,in the selection of a . 


Act does not deprive a private person of his Com- : 


~ 
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& hypothetical tenant would pay, it is proper to 
deduct from the gross rents, license-fees, directors’ 
commission and lighting charges, the proportionate 
cost of establishment, inferest on  the--eapital 
required by the hypothetical tenant, his reasonable 
profit and occupiers’ taxes amounting to 164 per 
cent. of the rental but not the general tax, 7 per 
ur payable by the landlord. R SoongATEE Bara BAZAR 

0. Lrp. v. MUNICIPAL Corporation, RANGOON, 5 R. 
115; A. 1. R. 1928 Rang, 98 857 


ss. 113, 192, 203. See Orry or Ranaoon 
Monicrpan Act, 1922, s. 25 849 


Clvll Procedure Code (ActV of 1908), ss. 2, 104 
—Court Fees Act (VII of 1870), Sch. I, Art. 1, Sch. 
II, Art. 11--Order filing or refusingio file award, 
whether decree—Appeal—Court-fee. 

An order filing an award or refusing to file an 
&ward inan arbitration without the intervention of 
the Court is neither a decree nor an order having 
the force of & decree, and an appeal from such an 
order need not, therefore, bear ad valorem Court-fee 
under Sch. I, Art. l of the Court Fees Act but is to be 
stamped as an appeal from an order not having the 
force of & deeree under Sch. IT, Art. 11 of that Act. 

In & reference to arbitration of disputes relating to 
partnership accounts with a view to the dissolution 
of a partnership, it is open to ths -arbitrators to 
decide any disputes that might arise during the course 
ofthe investigation into the partnership affairs as to 
whether or not any particular contract or property 
belonged to and formed part of the partnership assets. 
L Aaya SINGH v. SUNDER SINGH, A. I. kR. 1928 ee 


—  —— 88. 2 (2),105, 115, O. XX, rr. 15 to 18— 
Partnership suit—Preliminary decree—Commis- 
sioner appointed to take  accounts— Subsequent 
directions to Commissioner, whether- further pre- 
liminary decree—Appeal or revision, whether lies. 
Directions given to a Commissioner appointed to 

take accounts, subsequent to the passing of the 

preliminary decree in a partnership suit, do not 

- constitute a preliminary decree against which an 

appeal lies but are inthe nature ofan interlocutory 

order within the meaning ofs 105, Civil Procedure 

Code, which could be questioned only in an appeal 

preferred against the final decree. S UDHAYDAS v. 

Devinas, A. I. R. 1927 Sind 100 214. 


—— —— 8. 2 (20) —Civil Rules of Practice (Mad), 
r. 4 (11)—" Signed" in reference to vakalats and 
affidavits, whether includes "stamped." 

By virtue of s. 2 (20) of the Civil Procedure Code 
and r, 4 (11) of the Civil Rules of Practice (Mad.) 
in the case of affidavits and vakalats the use of a 
stamp bearing the name of the party is sufficient 
even where the party is able to sign. Thereis no 
difference in this respect between pleadings and affi- 
davits and vakalats. M RaxaLiNGA SETHUPATHI 7. 
SuuNMUGHA NADAN, (1927) M. W. N. 885; 54 M L. J. 
65; A. I. R. 1928 Mad. 175; 27 L. W. 237; 51 M. 212 

804. 


S. 11—First suit disposed of on findings on 
several issues—Necessary and unnecessary findings, 
doctrine of—Subsequent suit on same cause of 
action—Res judicata on general  principles— 
Addition of new reliefs in second suit, effect of. 
A instituted a: suit against B for recovery of pos- 





‘session of certain properties which belonged to B's. 


` 
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deceased husband alleging that he was the nearest 
heir of the husband of The suit was dismissed 
by the Court of first instance on the ground that B 
was notin possession of the properties. On appeal 
the suit was dismissed on the ground that A had 
not only failed to show that B was in possession 
but had also failed to establish that he was tha 
nearest heir of the deceased. A subsequently sued B 
for the same properties on the same cause of action, 
He, however, prayed in addition that if B was 
found to be one of the: heirs of the deceased, A 
might be given possession of his share: 

Held, that the suit was barred by res judicata. 

Per Walsh, J.—The issue whether A was the 
nearest heir was directly and substantially in issue 
in the former suit and was res judicata as it was 
heard and decided by the Appellate Court. 

Per Mukerji, J.—Although where only one particu- 
lar issue is identical in two different suits, one filed 
after the other, a question would arise whether the 
decision on the. issue arrived at in the former suit 


"would operate or not as res judicata, yet, where the 


two suits are identical, the failure of the first suit 
must bar the trial of the second suit evén if no 
issues were raised in the former suit, under the 
general principle that no man can be vexed twice over 
the same cause of action. 

Where the two suits are based on the same cause of 
action and against the same party, the mere | addition 
of new reliefs in the second suit will not remove tha - 
bar of res judicata. A MaJIDAN v, SABIR ALI, A. I. R. 
1928 All. 62 674 


S. 11—Res judieata— Code not exhaustive 

Court trying former suit incompetent to try” later 

suit—Doctrine, whether applicable. 

Although the principle of res judicata is of general 
application and is not limited by the specific, words 
of the Civil Procedure Code, the doctrine cannot be 
applied where the Court which decided the earlier: 
proceeding was not competent to try the later pro- 
ceeding. PatSmnoukuri Sao v. GAIBI Sao 149 


- S.11—Want of jurisdiction to decide an 
issue—Decision of Court on such issue—Res judicata, 
Where a Court decides an issue which it is not 

competent to decide, its decision must be regarded 
as an obiter dictum and cannot operate as res judicata, 
O ABID HUSAIN Kuan v. SRI THAKURJI, A. 1. R. 1998 
Oudh 296 895 
———— S. 11, Expl. (Iv). See FRAUD 110 


— ———— s. 11, Expl. VI, O. ly r. 8—Representative 
suit—Suit without leave but bona fide contested on 
. behalf of comimunity— Decision, whether res judicata 
' 4nsubsequent suit under O. I,r. 8. 
‘Order I, r 8, of the Civil Procedure Code, does not : 
control Explanation VI to s. Ll of the Code, so as to pre- 
vent a suit filed with leave under O I, r. 8, by two or 
more members of a community who claim a right 
in common to them and the other members of the 
community, and seek to enforce it on behalf of 
themselves and the-community, being res judicata 


.by reason ofa decision given after bona fide contest 


in a previous suit filed without leave under s. 30, 
Civil Procedure Code, 1879, by,some other memberg 


_ of the community claiming the Same right and seek- 


ing.to enforce it on behalf, ofthe community. M 
SONACHALAM PILLAI v. KUMARAVELU OCHETTIAR, ‘A, I. R, 
1928 Mad. 77; 54 M. L. J. 8 I.L T. 40 Mad. 23; 27 L, 
W., 216; 51 M. 128 ; 628 


924 
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— $8, 11, 151, 152 —4 mendment of clerical or 
arithmetical errors in decree or judgment—First 
. application disposed of om  merits—Subsequent 
application, competency of—Res judicata. 

A Court is competent to entertain successive appli- 
cations for amendment of clerical or arithmetical 
mistakes in judgments or decrees and a decision ofa 
prior application of this kind does not operate as res 
judicata in subsequent applications, but if an appli- 
cation for amendment has been heard and disposed of 
on the merits:the Court will not, except in exceptional 
circumstances, entertain a subsequent application. for 
substantially the same relief. L ATMA Deyr v. SHIB 
‘Devi, A. I. R. 1928 Lah. 244 390 


— ——— S, 11, O. XLI, rr. 20, 33—Suit against two 
sets of defendants—Dismissal of suit—Appeal-— 
Omission to implead one set—Res judicata— 
Impleading of parties in appeal—Passing decree 
ander O. XLI, v. 88—Discretion—Interference in 
appeal. l 
The plaintiff instituted a suit for recovery of 

- possession of ‘certain properties from the first de- 
fendant and certain persons who had purchased the 
properties from the first defendant, alleging that the 
sale in favour ofthe first defendant was invalid and 
that the sale in favour of the purchasers was bename 
for the originalowner. The sales were upheld and the 
suit was dismissed. The plaintiff preferred an appeal 
againstthe purchasers alone without impleading the 
first defendant as a party. Thelower Appellate 
Court refused to implead him asa party under O. 

XLI, r. 20and to exercise its powers under O. XLI, 

r. 33, Civil. Procedure Code: 

Held, (1) that the plaintiff could not be allowed to 
question the finding that the sale-deeds were valid 
in the appeal'as he had not made the first defendant 
a party to the appeal; 

(2) the first defendant against whom the suit had 
been dismissed and as against whom no appeal had 
"been preferred and the right to appeal had become 
barred, was notin the circumstances interested in 
the result of the appeal against the other defend- 
«ants within the meaning of O. XLI, r. 20 of the Civil 
Procedure Code; 

(3) that the discretion exercised by the lower 
Appellate Court in refusing to exercise its powers 

-under O. XLI, r. 33 of the Civil Procedure Code could 
not; in the cireumstancea of the case, be interfered with 

in appeal P C V.P. RV. CHOCKALINGAM | CHETTY v. 

“SRETHAT ACHR, A. I. R. 1927 P. O. 252: 4 O. W. N. 1231; 
97 L. W.1; 54 M. L. J. 88; (1928) M. W. N. 20; 47 C. L. 
J.136: 32 C. W. N. 281; I. L. T.40 Rang. 18; 30 Bom. 
990; 26 A. L. J. 371; 6 R. 29- 237 


s. 13 (b)—Foreign judgment— "Decision on 
merits’, meaning of—Ex parte judgment om mere 
proof of service, whether decision on merits—Sutt 
on such judgment, maintainability of—Burden of 

‘oof. 

An ih warte judgment obtained ina Foreign Court 
in accordance with the rules of procedure of that 
Court under which where the defendant is ex parte 
the plaintiff is entitled to a decree merely on prov- 
ing that the defendant has been properly served, is 
not one obtained on,the “nerits of the case within 
the meaning of s. 13 (b) of the Civil Procedure Code, 
. and a suit on such foreign judgment cannot be 
maintained in British India. - 





A 





INDIAN CABEB, 


[1028 
Olvl| Procedure Qodo-—1903--contd. 


ant. M ARUNACHALAM OHETTIAR V. MUHAMMAD SALIHU, 
MARAKKAYAR, 26 L. W. 803; A. I. R. ELLE 


S. 20., See JURTSDICTION 218 


s, 22 —T'ransfer of case—Notice to opposite 
party, necessity of. 

The words used in s. 22, Civil Procedure Code, are 
mandatory and, therefore, notice must be given to the 
other party before an applieation for transfer is made 
under that section and if this has not been done the 
application is incompetent. L Epanz1 DINSHAW & Co. 
v.DHANPAT MAL- BHAGWAN Das 593 


— SS. 36,136, O. XXXIX, r. 2—A ppointment 
of Receiver by Original Side of High Court —Refusal 
to hand over books to Receiver—Contempt of Court 
—Jurisdiction of Judge of Original Side to send 
warrant of arrest for execution to District Judge— 
Proper procedure--Application for injunction. 

An application was made to a Judge’ on the 
Original Side of the High Oourt of Calcutta for an 
order directing the District Judge of Nadia to, 
execute a warrant of arrest of a person who was 
guilty of contempt of Court in not having handed 
over certain articles to a Receiver appointed by the 
Court. The application was refused and the petitioner 
appealed : 

Held, (dismissing the appeal), 








that although the 


High Court in its Appallate Side could make such 


an order as was asked for, it was extremely doubtful 
whether it could do so on its Original Side, 


and that it was eminently desirable that the peti- 


tioner should proceed regularly under the Code so 
far as possible by asking for an injunction in express 
torms, in which case s.136 of the Civil Procedure 
Code could be applied and the High Court would have 
statutory power to make the kind of order sought for. , 
C SALAM CHAND KANAYRAM v. JOOGUL Kishore RaMDEO, _ 
65 


32 C. W. N. 114 


s. 38—Mortgage suit—Final decree for 
sale--Transfer of village in which mortgage 
properly is situate io another Revenue District—_ 
Court passing decree, whether has jurisdiction to 
execute it. 

A Court which passes a final mortgage-decree for. 
sale does not lose its jurisdiction to execute it by the 
mere fact of the portion of the District in which the 
property mortgaged is situate being transferred to 
another Revenue District. N POKHARDAS v. GANPAT 
Rao 195 
—— ——— 8. 47. See BENGAL Tenancy Act, 1885, s. x 

3 


ss. 47, 92— Public trust—Scheme decree— 

Directions to defendant to perform particular acts, 

whether executable—Appealabilily of decree— 

Conversion of execution application into suit. 

It cannot be laid down as a general rule that all 
acheme decrees under s.92 of the Civil Procedure 
Code are always declaratory and can never be exe- 
cutable. The question whether a decree framing a. 
scheme is executable or not depends on the language 
and on the scope of the decree or of that particular 
part of the decree in respect of which the question 
arises Such a decree may in part be declaratory 
and in part directory. 

Directions in such a decree to the defendant to 
perform some duty, such asthe payment of money, 





either at a point of time or periodically, or to present ' 


In such. a case. the burden of proving.the un- 
.& proper budget at specified times and make 


sustainability of the suit does not fallon the defend- 
® ~ 


Vol. 107] . 


Civil Procedure Code—1908-— contd. . 


particular payments-of money to the treasurer’ 


are matters intended to be enforced in execution. _ 

Where an applieation for enforcing the duties 
imposed bya scheme decre® wus disposed of by the 
trial Court in execution proceedings and one of the 
parties preferred an appeal from the order of the 
trial Court : ` - 

Held, that even assuming that the matter could 
not be disposed of on an application for execution, it 
was open to the High Court to treat the application 
asa suit under s. 47 (2), Civil Procedure Code, subject 
to any question of jurisdiction or limitation and 


to entertain the appeal as an appeal from a decree in. 


such a suit. M Boarp or CONTROL, TIRUVALUR v. 
BALAJEE AMMAL, 39 M. L. T. 579; A. L R. 1928 -Mad. 
61; 27 L. W.32 136 


— —— $8. 47, 104, O. XXI, r. 90, O. XLII, r. 1 (f) 
—Order dismissing application to set aside sale on 
ground of irregularity —<Appeal—Second appeal. 

An order under O. XXI, r. 90 refusing to set aside 
& salein execution of'a decree on the ground of 
irregularity in publishing or conducting itis appeal- 
able under O. XLIII, r. 1 (j) and not under s. 47, 
Civil Procedure Code, and is, therefore, not open to 
second appeal. L BHAGELA Suau v. Sita Rau, A. I. R, 
1928 Lah. 444 488 
S, 47, O. XXI, r. 2— Agreement before decree 

not to execute decree, validity of. 

An agreement entered into by a party toa suit 
before the passing of the decree, that he will not 
take any steps to enforce the decree to be passed 
against the other party cannot be entertained by an 
executing Court R M. E. MOOLLA v. CHARTERED BANK 
oF INDIA, 5 R. 685; A, I. R. 1928 Rang. 36 860 


- 8.47, O. XXI, r, 58—Decree against legal 
representative—Attachment of property—Claim by 
judgment-debtor on his own account, whether falls 
within s. 47—Appeal. 

An objection by a judgment-debtor against whom 
& decree has been passed asthe legal representative 
of another, to an attachment of the property of the de- 
ceased on the ground that the property was not liable 
to attachment inasmuch as it belonged to him by 
virtue of. a gift made to him by the deceased prior 
to the suit or decree, falls within the purview of 
8.47 of the Civil Procedure Code and not within 
O. XXI, r. 58 of the Code; l 

A wide and liberal construction has always been 





kesana 





placed on s. 47 in order that all questions which 


can possibly be determined in execution proceedings 
should beso determined. R MA Sawer Mra Pnv.v. 
MAUNG BA ON, 5 R. 659; A. I. R. 1998 Rang.29 856 


$. 47, O. XXI, r. 90—Death of defendant 
before decree—Objection to validity of decree in 
execution, whether maintainable—Prayers under 
6.47 and O, XXI, r. 90, whether can be joined 
together. 

-ln execution proceedings the objection that the 
ecree was a nullity since one of the judgment- 

debtors had died before the decree was passed, can 

be put forward. 
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- objectors to make an election in the first Court, 


that Court should put. them to their elec- 
tion and should not itself choose at- a late stage 
which of the two objections it should consider and 
which it should not consider. Pat JAMILA KHATOON v. 
DAYANAND THAKUR, 7 Pat. 331; A. I. R. 1928 Pat. oo 

; S8 


——— $. 48, 0. XXI, rr. 90, 91—Exzecution sale- - 

Auction-purchaser's right to recover sale amount 

‘from decree-holder on sale being set aside—Cause 

of action, when arises, 

Where a sale in execution of a decree is set aside 
or becomes infructuous, the decree-holder is liable 
to re-pay the purchase-money if called upon by the 
purchaser to do so but not otherwise and the cause 
of action for the decree-holder to proceed against 
his judgment-debtor does not, therefore, arise till he 
is compelled to pay the money to the auction-pur- 
chaser. M Boroso CHARCHI v. ODHIKARI BASUDERE 
Das, I. L. T. 40 Mad. 11; (1928) M. W. N. 83; A.I. R, 
1928 Mad. 152 , 653 


ss. 65, 66—Benami purchase in execution 

sale— Sale held before passing of new Cede but 
` confirmed after new Code—Suit by real owner 
against transferee of benamidar, whether maintain- 
able— Difference between old and new Codes..- 
A benami purchase in a Court sale held before the 


“passing of the Civil Procedure Code of 1908 but 


confirmed after the passing of that Code is governed 
by the provisions of s 66 of the Code of 1905 and' not 
by those ofs. 317 of the Code of 1882, notwithstand- 
ing the provisions of s. 65 of the Ccde of 1908 under 


.which, on confirmation of a sale, the title of the 


auction-purchaser vests back with retrospective effect 
from the date of sale. < - 

The chief difference between s. 66 of the Civil 
Procedure Code. of 1808 and s. 317 of the Code of 
1882 is that whereas under the old Code a suit 
would lie against the heirs or assignees of a denama 


ar though not ‘against the benamdar, under s, 66 


ofthe new Code no suit would lie against anyone 
claiming a title under the certificated purchaser, 
C FazLUR RAHAMAN v. SADAR ALI, 32 C. W. Ñ. 112; A. 
L R. 1928 Cal. 338 c 2 67' 


S. 73—' Same judgment-debtor', meaning of 
—Decrees against several persons—Decree-holders 
with common judgment-debtors, whether entitled to 
share— Application for execution to Court holding 
assets, necessity of —Mere forwarding of application 
for execution.by Court passing decree, ejfect of. 
Where property belongiog to ‘several persons has 


‘been sold in execution of a decree against all of 


_A prayer under s. 47, Civil Procedure Code, can be | 


joined with a prayer under O. XXL, r, $0 in one 
application. It is only reasonable that the Executing 
Court should deal with every objection which the 
judgmtnt-debtors put forward to an execution sale 


".àn oneand the same proceeding. - : 


, Per Macpherson, J~Hyen if it is necessary- for the 


P3 
i 


m 


“ his decree -has merely been forwarded 
" Gietribution to thè -Üourt holding the assets ia nog 
A ^^ TL i i e PA k 


them, persons holding decrees against some of them 
alone are entitled to participate rateably in the 
distribution of the assets according tothe interest 
of, their respective judgment-debtors in the property 
sold provided they have otherwise complied with the 


provisions of s. 73 of the Civil Procedure Code. : 


The words ‘same judgment-debtor' in s. 73 of the 
Code do not'mean, in the case of decrees against 
several persons, that all the judgment-debtors of 
all the decrees should be the same. 

A decree-holder who has®not obtained a transfer ‘of- 
his decree to the Court holding the' assets and applied 
to that Court forexecution of his decree but whose 
application for execution to the Court- which passed 
for rateable 


i 
^ 
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entitled to rateable distribution under s. 73 of the © 


Civil Procedure Code. RO. R. M. A. UHETTYAR Firs 
v. K. R.S. V. OHETTYAR Firs, 5 R. 757; A. 1. R. 1928 
Rang. 96 169 


— — — s, 73, O. XXI, r. 11— Rateable distribution 
— Application for execution’, requisites of—4Appli- 
cation for attachment of fund in Court to credit 
of judgnwnt-debtor, whether one in execution or 
merely interlocutory—Informal applications, effect 


of. 
All thats. 73 requires in order to enable a per- 


' gon to get rateable distribution is that he should 


4 


make an application for the execution of the decree 


- before the receipt of the assets by the Court. 


An application purporting to be under O. XXI, 
r. 11, Civil Procedure Code, contained the names of 
parties and prayed that the amount bslonging to the 
defendant and in deposit in the Court in another 
suit may be attached immediately on condition of 
producing the copy of the decree, lateron. But the 
petition contained neither verification, the date of 
the decree, nor the particulars required by the sub- 
cls. (d), (e), f), (g) and (A) of the Rule. The Court, 
however, acted upon the petition and ordered an 
attachment of the fund : 

Held, Per Jackson, (Devadoss, J., dissenting), 
that the application was merely an interlocutory one 
and not an application for execution within the mean- 
ing of s. 73, Uivil Procedure Oode. 

Per Devadoss, J.— Where & Court overlooks certain 
small informalities and grants the relief asked for, 
itis not open tothe party against whom the relief 
is granted to question the correctness or the legal- 
ity of the Court's order on the ground that the 
application on which the relief is granted is not in 
the proper form. - 

Per Jackson, J.—A Court cannot take upa mere 
application for rateable distribution and fil in the 
particulars necessary in order to make it a regular 
application for oxecution Nor can it doso with a 
mere application for attachment. M ABDUL SALAM 
SAHEB v. BATOHU VEERABHADRA RAJU, A. I. R. 1928 Mad. 
129 298 
— s. 75. See O. P. O., 1908, s. 100 490 


c. 80—Notice to Secretary of State— 








Contents—"“Cause of action"—' Notice as to future - 


cause of action’, validity of. 

Although the object of s. 80 of the Civil Procedure 
(ode is merely to inform the defendant substantially 
of the ground of complaint and the words ‘cause of 
action’ in the said section should not be construed 
ina narrow sense, yet it is necessary tostate the 
cause of action with some precision. 

Where a notice under s. 80, Civil Procedure Code, 
in respect of a contract for sale of goods alleged to 
have been entered into by a Government servant 
stated that no instructions had been given for the 
delivery of the goods and that unless the requisite 
orders tor delivery were given legal proceedings 
would be adopted : : 


Held, that the notice was invalid inasmuch as it 


was in respectof a cause of action which had not 

alreadyarisen. O Kzssomau PODDAR & Co. v. SECRETARY 

oF STATE FOR INDIA, $4 O. 969; A. I. R. 1928 Cal. 74 é 
3 


a 0 
a $, 99. See O. P. O., 1908, es. 47, 92 136 


a 8, 93-—Sanction order signed by sheristadag 
for Collector, whether valid—OQmission to pray fon. 


perf dowstionsd, effet of 
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Where an order granting sanction to institute a 
gui: under s. 93, Civil Procedure Code, purporting to 
be passed by a Collectgr was signed by the sherista- 
dar for the Collector and above the signature ofthe 
sheristadar the words “by order" appeared : 

Held, that there was nothing illegal in the Collec- 
tor delegating his power.to sign to bis sheristadar, 
that the official act of the sheristadar must be pre- 
sumed to have been done properly until the con-. 


‘trary was proved, and that the order granting sanction 


was not invalid. 

In dealing with cases where there is an omission 
as regards certain reliefs which are sanctioned by 
the Collector or Advocate-General the test is whether 
such omission is: & material omission, one from 
which it can be said that it so alters the scope or 
character of the suit thatif this matter was before 
the Collector-or Advocate-General when the sanction 
was given, he would in all probability not have 
sanctioned the suit in the form in which it is ulti- 
mately brought. Anomission which is immaterial and 
which would not affect the interests of the trust 
is not sufficiens to vitiate the proceedings and 
the plaint filed in pursuance of the sanction. 

The addition ofa claim must be treated as a claim 
made without sanction and as such ilis liable to be 
dismissed. ; 

But the mere addition of a claim will not render 
the whole suit.liable to be dismissed. M PARUCHURU 
SUCDARASANACHARYULU v. KOLLIMARLA SURYANARAYANA, 
3) M. L. T. 628; 27 L. W. 42; A. I. R, 1928 Mad. ZR 

3 


522 


-— 8,100 — Construction of documents, whether 
question of law—‘Construction’, meaning of. 

‘he expression ‘construction’ as applied to & 
document includes two things: first, the’ meaning of 
the words, and secondly, their legal effect or the effect 
which isto be given to them. ‘The meaning of the 
words is a question of fact in all cases and the 
effect of the words is a question oflaw. O RAMPAL 
SINGH v, JAIL RAM SINGH, 4 O. W., N. 1229; A. I. R. 1928 
Oudh 121 i ,560 


——— s. 100— Provincial Insolvency Act (V of 
1920), ss. 54, 75— Second appeal—Fraudulent 
preference, whether question of fact. 

''he question whether a transaction is a fraudu- 

lent preference is one of fact and not oflaw. L 

BEHARI LAL v. CHUNI LAL 480 


s. 102 —Suit triable as Small Cause—Trial 
as ordinary suit—Second appeal, whether lies. 
A decreb in a suittriable by à Small Cause Court 


== §, 100, See CUSTOMARY RIGHT 








- but actually tried by an ordinary Oivil Court is hot 


open to second appeal under s. 102 of the Civil Pros. 
cedure Code, N Baru SURYABHAN v. Kisan; A, I R. 
1928 Nag. 136 ES j 193 
———— 8.104, 
See O. P. O., 1908, s. 2 756 
See Q. P. C., 1905, s. 47 488 
S. 105, See C. P. C., 1908, sa. 2 (2), 105, Av. 


$.109 (a), (c)—Appeal to Privy Council 
—Order setting aside decree ,based on alleged 
compromise, whether ‘final order’—Tests of finality 
of orders—Powers under cl. (c) to be spariggly used, 
An order setting aside a decree passed in terms of 
& compromise alleged to have been made between 








"ihe parties th Vhu guit abd. directing the suit to hg 


é E 
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restored tothe file and continued from the stage at 
which the compromise was filed, is not a final order 


within the meaning of s. 109 (a) of the Code of Civil - 


Procedure. * 


Per Dawson Miller, C. J—The real test for deter- 
mining whether an order is final or not is whether 
the order, as made, finally disposes of the rights of 
the parties. Ifit doesit isa final order, but if it does 
not, then, it is an interlocutory order. 

The powers granted under s. 109 (c) of the Code of 
Civil Procedure should be sparingly used. Pat F. A 
Savi v. SABITRI THAKURAIN, 6 Pat. 282; 8 P. L. T. 615;. 
A. I. R. 1927 Pat. 363 313 


$.110—Appealto Privy Council —'Substantial 
question of law, meaning of. ; 

‘he application of well-defined legal principles to 
& particular set of facts does not raise a question of 
law which can fairly be described as ‘substantial’ 
within the meaning of s. 110 of the Code of Civil 
‘Procedure. A MATHURA Kuri v. JaGDEO SINGH, 25 A. 
L. J. 970; A. I. R. 1928 All. 61; 25 A. 208 

S,110—Appealto Privy Council—V aluation 
of suit—future mesne profits, whether can be 
taken into account. 

In arriving at the value of a suit for the purposes 
of s, L10 of the Code of Civil Procedure the Court is 
entitled to take into account not merely the mesne 
profits claimed up to the date of the: suit but also 
the future mesne profits, and, in any case, up to the 
date of the decree of the trial Court. Pat SHAMA 
Kant LALU RAMDHAN PURI ` 828 


S, 110 —'Substantial question of law," meaning 
of-Point of law decisive of case, whether sub- 
stantial. 
livery point of law arising in & case which is 

ecisive of ıt is not a substantial question of law 

Within the meaning of &. 110 of the. Civil rrocedure 








Code. M AuggcHAND NAGIN Doss & Co, v, RAOJI BHAL | 


Mort Byar PATEL, 39 M. L. T, 655; A. I. R. 1928 Mad. 
233 ; 643 
s. 115. 


See O. P. O., 1908, ss. 2 (2) 214 
See LzTTERS PATENT (Map), cl. 15 813 


" See Ounu RENT Act, 1836, as AMENDED BY pore m 


1901 AND 1923, ss. 109, 119 (b) 


Sı 115—Divoroe suit—Interlacutory order— 

Revision—Interference—Divorce Act (IV of- 1869), 

8. 1l. . 

The High Oourt will not ordinarily interfere in 
‘tevision with an order made by a lower Court in an 
interlocutory matterin a divorce suit. C Marrlarn 
-LYALL v. PREMI-LYALL, 54 O. 1038; A. I. R. 1928 Cal. 





114- 475 
S. 115—Order allowing claim petition— 
Failure to determine question of possession— 


- PRevision—Interference, o. 
Where the lower Court whose order is impugned 
has entirely misconceived the question before it or 


committed an obvious irregularity, there is no reason - 


why the High Court should not interfere in revision 


under s.lidof the Civil Procedure Code. M MEENA- : 


KSHI AMMAL 9. ISWARAM IYER, 34 M. L. T.590; 53 M. 
L. J, 903; A. I. R. 1928 Mad. 124; 27 L. W. 238; (1928) 
"M. W. N. 50 301 
8. 115— Punjab Courts Act (VI of 1918), 
8. b, —Revision— Error of law —W rong interpretation 
of document, whether ground for revisan. 





. -Whsre there ava twa possible views of tha meining 


GENERAL INDEX, , 


“an interlocutory order and is 
- LABDUL Aziz v. PUNJAB NATIONAL BANK, Lrp 


- 47 O. L. J. 62; A: I R. 1928 Oal. 189 


~~ Art: 11 


I 
997 '- 
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of the ‘words used in a document and the lower 
Courts have accepted one, it is: not open to the 
High Court to interfere’ in revision whether it agrees 
with that view or not. f 

A'wrong decision on a point of law is-no ground 


_for interference in revision. L Marwar Das v. NAND 


Lat, A.I. R. 1928 Lah. 284 273 


— — —- $. 115, O. IX, r. 13—0rder restoring suit 
dismissed in default— Revision. 

An order restoring a suit dismissed in default is not 
open to revision. 
395 
——— 8. 115 —Error on question of limitation, whe- 
^ ther ground for revision. , : 

An erroron a question of limitation is not neces- 
sarily such an erroras would bring the case within 
the purview of s 115 of the Civil Procedure Code. CG 
SATISH Onanpra DE Sarkar v. RAKHAL  OHANDRA SAHA, 
733 
—— — S. 115, O. XXXIX, r. 1— Temporary injunc- 

tion, order refusing—Revision, whether lies— 

Practice—Interference with interlocutory orders, 

when justifiable, 

No revision lies against an interlocutory order re- 
fusing to grant atemporary injunction pending a 
civil suit.  '. | l 

A High Court will not interfere in revision with 
interlocutory orders unless its‘ non-interference will 
cause an irremedialinjury or lead toa failure of 
justice, N NansiNaE Das v. DOMDOOLAL, A. I. R. 1928 


Nag. 222 908 
— —— 8.115, O. XLII! ra (1) (w), O. XLVII, r, 7 

—Order granting review — Appeal—Grounds for 

appeal—Interference in revision. | 

An appeal from an order granting a review ig 
governed in the Bombay Presidency by the pro- 
visions of O. XLVII, r. 7 of the Code of Civil Pro- 
cedure and not by O. XLIII, r. (1) (w) of the Code, in- 
‘asmuch as the latter provision has been deleted from 
the Code by the Bombay High Court in exercise of its 


. powers under s. 122 of the Code, 


Itis inexpedient to interfere with an order which 
is not appealable by having recourse to the exception&l 
powers under s, 115 of the Civil Procedure Code. B 
"KuNvERsI Ratanst PATEL v. PrrAMBERDAS RAMDAS, 26 
"Bom. L. R.-1355; A. I. R. 1927 Bom. 599 * 50 


s. 115, Sch. |, para. 15— Order setting aside 
award, appealability of—Interference with such 
order in appeal—Revision. 

An order setting aside an award, is not open to 
appeal and wherea Court interferes with such an 
order in appeal it acts without jurisdiction and its 
decision is liable to be set aside in revision, L Yusur 


v. MUSA . : . 109 
-— 8.136. See O, P. O., 1903, ss.- 36,.136, Q. 

| 65 

"S, 144, See Court F'uzs Aor, - 1870, Scx. II, 
491 





r 





XXXIX, n, 2 





s. 146,0. XXI, r. 16—Assignnyent of part 
of decree—Assignee's right to execute decree; 
A transferee of a partof a decree is competent ta 
-apply for execution thereof. Ù JASWANT Kar DATTA 
:CHOWDHEY v. LAJWANTI, A. I R. 1924 Lah. 70 603 
— ——— 5, 149, Sch. ll, Sparas. 3, 17, 20— Court 
Fees Act (VII of 1870), ss. 6, 19, Sch. II, Art.l 
Don Act (LX of 1998), Sch. I, Art. 158—. 
. Rules of the Court of the Judicial Commissionen 
af Sind, Chap, VI, v. à —Reference in pending suis 
= rndAutardeo Qo jastionin, ariting-sQoupt-fee-e Ew pivy 
e . 
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of ten days prescribed by Limitation Act—Court- 

fee, whether can be received thereafter. - 
Written objections to an award passed on a refer- 
ence made through the Court ina pending suit must 
. bear the QOourt-fee prescribed under Art. 1 (b) of 
Sch. II of the Court Fees Act. 
(The practice to the contrary prevalent in the 
Court of the Judicial Commissioner of Sind dis- 
approved). : 

Under the provisions of s. 149 of the Civil 
Procedure Code, the Court can receive Court-fee 
‘stamp required to be affixed to-an application to set 


aside an award, even after the expiry ofthe ten days ` 


prescribed by Art. 158 of Sch. 1 of the Limitation 
Act. S ADAMALI v..ABDULALI, A. I. R, 1928 Sind 87 


223 
S. 151. 


' See C. P. C., 1908, s. 11 390 
See Court Fres Aor, 1870, s. 7, cl. (iv), sub-cls. (c) 
: and (d) 330 


—— —— S. 151—Court-fee—Levy of excess Court-fee 
—Appellate Court's power to order refund — Inherent 
powers. 

. An Appellate Court has inherent power to order 

refund of Oourt-fee illegally levied by the lower 


Court, Pat SASIBUSHAN MAZUMDAR v. MANIK LAL 
‘CHANDRA ` l 825 
———— 6, 151—Injunction, principles governing 


grant of—-Order under inherent powers, appealability 


of. 

When the jurisdiction of a Court under s. 151, 
‘Oivil Procedure Oode,is invoked for granting an 
injunction and it is called upon to act ex debito 
justitim, it is necessary for the plaintiff to establish 
& strong prima facie case and toshow that if the 
injunction asked for is not granted, irreparable in- 
jury or inconvenience would result. | 

An order passed under s. 151, Civil Procedure Code, 
is not appealable: L Kunz BEHARI LAL v. MUBARIK 
DzaoUM, Y Lah. L. J. 536; 29 P. L. R. 273; A.I. R. 1927 
Lah. 833 753 


S. 151, O. IX, r. 9—Suit dismissed in default 
—Application for restoration filed later than 

" thirty days—Court, whether has inherent juris- 
diction to restore—Limitation Act (IX of 1908), s. 

. 6, applicability of. | 
When a definite period of limitation is prescribed 
‘by law within wireh action must be taken, a Court 
is not entitled to extend it by purporting to act 
under s. 15] of the Civil Procedure Code. 
Section 5 of the Limitation Aet is not applicable 
to an application under O. 14, r.9 ofthe Civil Pro- 
‘wedure Code for the restoration of a suit dismissed 
“in default. N SABA v. Dayaram, 23 N. L. R. 183; A. I 
R. 1928 Nag. 91 ~ 193 


—— —— $. 151, O0. IX, O. XXI, rr. 100, 103— 
Application under O. X XI, r. 100—Ex parte ordei 
——lLeestorgtion under inherent powers, legality of— 
Inherent powers, exercise of—O. IX, Civil Proce- 

. dure Code, whether applies to execution proceedings. 
Where there is no provision in the Civil Procedure 

Gode expressly providing for a remedy and none 

which prohibits a remedy®being administered and 

such remedy is calle for in order to do that real 

m ee justice for the administration of 

which it exists, the provisions of a. 151 may an 

ghould be resorted to, dius 


JA suit contemplated by O. XXI, 7,103, Civil: Pros 
' i i 


4 ' 


f —— 
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———— s, 151, O. XLI, r. 
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cedure Code, is one which may be instituted after a 
due and proper investigation of the matter in accord- 
ance with O XXI, r. 10U of the Code and where the 
matter has not been so fnvestigated but has been 
disposed of on default on the part of one or other 
ofthe parties, the remedy by way of suitis hardly 
a remedy for the dismissal for default, and does not, 
therefore, stand in the way ofrestoring the appli- 
cation under the provisions of s. 151 of the Code. 
Order IX ofthe Civil Procedure Code is not appli- 


cable to applications arising out of execution proceed- ` 


ings. C Nanu SAHU v. IKAMDEV Marty, 47 O. L. J. 87; 
A. 1. R. 1928 Cal. 179 729. 


—— ——- 5, 151, O. XLI, r. 10—Security for costs of 
appeal—Security bond not properly executed— 
Authority of appellant's representative to sign bond 
—Appellate Court's duty to afford proper oppor- 
tunity to appellant to cure defect—Auherence to 
mere technicalities—Defeat of substantial justice. 


An Appellate Court made an order on the appel. : 


lant for furnishing security for costs of the appeal 
within a specified time, and the appellant in coma 
pliance therewith gave security and executed the 
necessary bond, which was duly accepted by the 
Registrar of the Court. After various intermediate 
proceedings, the case finally came on for hearing 
before the Appellate Court, when the respondent took 
the preliminary objection that the security furnished ' 
by tneappellant was notin strict compliance with 
the order of the Court, inasmuch as it had not been 
proved that the party executing the security bond 
on behalf ofthe appellant had authority so to do, 
‘The Appellate Court gave effect to this contention 


and forthwith dismissed the appeal without going 


into the merits of the case: l . 

Held, that the refusal to hear the appeal merely 
on the ground of what might have been a mere 
technicality about the bond led to a failure of justice 
and that the Appellate Court should have afforded a 
proper opportunity to the appellant, by adjourning 
the appeal, if necessary, to remedy the defect, if any, 
in the security bond. 


` 


Where it appeared that the security bond was . 


signed, not by the appellant himself, but by a person: 
purporting to act as his répresentative, and the ques» 
tion arose whether such person had the requisite 


authority on behalf ofthe appellant to execute the : 


ond: 
Held, that the appellant was entitled to an oppor- 
tunity to prove by affidavit or otherwise that the, 


cuting it had authority in that behalf. P G Kojo 


Pon v. Arra Fua, 47 C. L. J. 328; A. L R. 1927 P. O. 


264 349 


purporting tó be under O. XLI, r. 28, but really 
under inherent powers—Appeal, 


Right of appeal is determined by what the Coutt — 


purports to do and not by what the Court should 


"have done. Therefore, where the Court purports to 


remand under O. XUI, r. 23, Oivil Procedure Code, 
an appeal is competent from theremand order, even 
though the order is really one passed under s. 151 of 
the Civil Procedure Code. L GoPAL SINGH v, MANGAL 
Sixag, A.-I. R. 1928 Lah. 341 . . 284 
———— 8.152. See O. P. O., 1908,s, 11 — *390 


9, l, "^ 8, See Q, P, G., 1908,. B, il, Expl. VI 
- "1^ 1828 


- 





l 


“bond was properly executed and that the party exe» ' 


23—Remand order 


is i 
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———- 0.1, rr, 8, 11—Representative suit on behalf 
of community—Application for leave—Defendant, 
right of, to object to lgave on the ground that 
plaintiffs do mot possess confidence of community— 
“Numerous,” meaning of—Consultation of other 
members of community, whether necessary. ` i 
On am application for leave to sue in a represen- 

tative capacity on behalf of a community under O..I, 

r. 8, Civil Procedure Code, it is not competent to 

the defendants to raise the contention that the 

plaintiffs do not possess the confidence of the 
community as regards the conduct ofthe suit. Ina 

proper ease, if necessary, the Court may under O.I, 

r.ll, give the conduct of the suit to such persons as 

it deems proper, and the Court could also add as 

parties any persons who wish to be on the record 
eo nomine, if proper grounds are made out for the 
course being taken. 

Where the number of persons interested in a suit 
is 100, they are sufficiently “numerous” within the 
meaning of O. I, r. 8. 

It is not necessary thatin & representative suit 
the plaintiffs should prove that they consulted the 
community orobtained the opinion of the majority in 
support ofthe suit. M ABDULGHANI v. SUBRAMANIA 
OHETTIAR, 27 L. W. 212; I. L. T. 40 Mad. 89 739 


= O, J, r. 10, cl. (2)—Addition of party—Rent 
suit against recorded tenants—Purchasere of 
holding, whether can be added- as parties against 
plaintiff's will. ; ; 
In a suit for rent against the recorded tenants, pur- 


 GENBRAL iNDEX: 


` 


chasers of the holding should not be added as.parties | 


against the will of the plaintiff inasmuch as the addi- 
tion: of such parties would involve the determination 
of a complicated question of recognition which is 
not appropriate for decision in a rent suit. A 
Court has no power toadd such parties in a rent 
suit under O. I, r. 10, Civil Procedure Code. Pat 
KULDIP MaHTON v. PATIA, 9 P. L. T. 437; A. I. R. 1928 
Pat. 281 s 539 
— ——— Q.l,r.11. See O. P. O., 1908, O. I, 7.8 789 


— O. Il, r. 2—Mortgage-bond—Swit for interest 
alone—Subsequent suit for principal, whether barred 
— Provision postponing right to sue for principal, 
effect of —Construction of deed. EE 





A mortgage-deed provided that on the failure of . 


the mortgagors to pay the interest the mortgagee 
‘should be competent at all times to recover the 
mortgage-money and the interest referred to above’. 
There was a postscript that the mortgagee cannot, 
however, bring aclaim for refund of the mortgage- 
money till two years. Interest was not paid and 
.the mortgagee brought a suit within two years for 
interest alone. In a subsequent suit for principal 
and the balance of interest it was contended that 
the suit was barred inasmuch as he had not sued for 
principal also in the prior suit: 

Held, that, upon a proper construction of the deed, 
the mortgagee was not entitled to sue for principal 
within two years even though there was default in 
the payment ofinterest and that, consequently, the 
subsequent suit for principal was not barred. A Ram 
OHANDRA Sanar v. Rama Mar, 26 A. L.J. 57 591 
O. V, r. 17, O. IX, r. 13—Ex parte decree— 
Application to set aside decree—Proper  service— 
Burden of  proof—Summons affixed. to house— 
Names and addresses of witnesses not given in 
report—Service, whether proper—Burden, whether 
gliftemAgent, whether can refuse to accept service, 


BQ 
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In proceedings. to set aside an ex parte decree on 
the ground that the defendant was not served, the 
burden of proofof non-service lies on the defend- 
ant, if the report of the process-server is, according 
to law. But, under O. V, r.17 of the Civil Pro- 
cedure Code it is compulsory that names and 
addresses of persons, ifany, in whose presence the 
copy of the summons is affixed must be given and 
if the report ofthe process-server does not give such 
names, it is not in accordance with law and does not, 
furnish prima facie proof of due service, and it is 
for a plaintifi to prove that the defendent was duly 
served. 

An agent is not invariably entitled to refuse sum- 
mons. N BALKISANDAS vV. JAINARAYAN; 23 N. L. R. 166; 
A. I. R. 1928 Nag. 80 666 


—— OQ. V, r. 20—Substituted | service—Plaintiff, 
giving several different addresses of defendant— 
Inference—Service by proclamation. “ 
Before substituted service can validly be effected 

all reasonable efforts must be made to find out the 

whereabouts of the defendant in order to effect 
personal service. D " cr 

Where the plaintiff gives several addresses of the 
defendant and every time a’ different one it-may be 
inferred that the defendant's address is not correctly 
known to the plaintiff and an order for substituted 

Service should not be made. ! 
Where the defendant is not in his village servica 

by proclamation of the date of hearing is of no avail. 

L WALI MUHAMMAD v. FAzL DAD - 282 


O. VI, r. 17—Suit for dissolution of 
partnership—Prayer for amendment of plaint by 
` including business not originally included—Cause of 

action whether changed. 
"In an action by a partner 





for dissolution of 


‘partnership -if the plaintiff comes to know that 


there is a business carried on for the partnership. in 
some place of which he was not aware at the time 
of the filing of the plaint, he is entitled 'to include 
a prayer by way of amendment.for dissolution -of 
that business also. Such an amendment does not 
introduce any new cause of action. M NARAYANAN 
OHETTIAR v. SUPPIAH OugrTIAR, I. L. T. 40 Mad-65; A. 
I. R. 1928 Mad. 4(2 637 
— ———- Q. IX. See C.P C., 1908, 8. 151 729 


———— 0, IX, rr. 2, 8—Dismissal of application for 
insolvency for non-payment of process-fees—Fresh 
application, maintainability of—Dismissal under 
0. IX, r. 8, legality of. 

The dismissal of an application for insolvency, 
under O.IX, r.2 of the Oivil Procedure Code does 
not prevent the applicant or another creditor from 
presenting afresh application. 

In order to bring a case under O.IX, .8, Civil 
Procedure Code, it has to be established that the 
defendant did appear on the date on which the 
application was dismissed. Pat OnaurHMGL BHAGI- 
RATE v. Kurm KARAN Das, A. I. R. 1928 Pat. 116 843 
O. IX, r. 8, See C. P. O., 1908, O. IX, n. 2. 








842 
O. IX, r. 9. See O. P. 0,1908, 5.151 193 

— —— Q. IX, r. 13. " s 
See O. P. O., 1908, 8. 115 , . S895 
See O. P. O., 1908, O. V, r. 17 666 
O. IX, r. 13—Ex parte deeree —Pleader 





reporting mo instructions—Application to set asidg 
decree, maintainability of, | | 


! 
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. Where a Pleader reported that he had no instruc- 
tions and an ez parte decree was passed, and the 
Pleader subsequently applied with a fresh vakalat 
to set aside the ex parte decree: 

Held, that the decree, though oneon the merits, 
was nevertheless under the circumstances an ex parte 
decree and was liable to be set aside under O. IX, 
r. 13, Civil Procedure Code. MR, B. Poppar & Co. v. 
D. D. TATACHARIAR, (1927) M. W. N. 897; A. I. R.1928 
Mad. 234 815 


O.IX, r. 13 — Preliminary decree—Contem- 
“plating appeal from preliminary decree, whether 

. sufficient -cause for non-appearance in proceedings 
for passing of final decree—Appeal Jrom preliminary 
decree, after passing of final decree, effect of. 

, The mere fact that a party is contemplating an 

appeal from a preliminary decree is not a sufficient 

cause for his non-appearance in proceedings relating 

to the passing of the final decree. 

The tiling of an appeal from a preliminary decree 
subsequent to the passing of the final decree cannot 
have the effect of nullifying the final decree. A 
OHHANGA v. TIRHI, 26 A. L.J. 37; A. I. R. 1928 A 
O. XVII, rr. 2, 3, applicability of—Failure 

to appear on adjourned date—Hearing not commenced 
. —Procedure— hule 8 not applicable. 

It is settled law that O. XVII, r. 3 ofthe Civil 
Procedure Code applies only where the hearing ofa 
suit has commenced and an application for an ad- 
journment ia then made by one of the parties. 
When before the hearing of a suit is commenced 
the plaintiff fails to appear on an adjourned date, 
the Uourt has to proceed under r. 2 and not r.3. Pat 
MAHABIR PRASAD DUBEY v, SHEODAYAL PATHAK, A. I.R. 
1928 Pat. 167; 7 Pat. 236 ©- 824 

O. XX, rr.15 to 18. See O. P. O., 1908, ss. 

2 (2), 105, 115 214 
O. XXI, See PROVINOIAL INSOLVENOY ACT, 
1920, ss. 5 (i), 59 (a), 68 172 


| įr. 2. 

















See C, P. O., 1908, s. 47 860 
See LIMITATION Act, 1908, s. 20 40 
_ maai O, XXI, r, 11. See O. P. O., 1908,5. 73. 298 


———— Q, XXI, rr. 11,17. (1) and (2)—A pplication 
for execution—Deceased judgment-debtor's name 
entered as legal representative—Defect not noticed 
by Couri—Suosequent amendment after period of 

^ dymitation—A pplication, whether in accordance with 


law. 

; Parties should not be made to suffer by reason of 
‘the fauure of the Court to check the correctness of 
the entries in their execution petilion. 

An application for execuiion was presented against 
the legal representative of a deceased judgment- 
‘debtor. A subsequent application was presented 
‘against the deceased judgment-debtor by oversight. 
‘The QOoust failed to detect the mistake and notice 
was issued in the name of tne dead man, 
The attention of the Court was drawn to the 
‘defect later on by an application for amendment 
which was, however, grantea after the expiry of 
the period of limitatign : . 

Held, that the amendment fell within the scope of 
O. XXI, r. 17, sub-r. (1) of the Civil Procedure Uode 
‘and that, therefore, by virtue.of sub-r. (2) the applica- 
‘tion as amended must be deemed to have been one 


P accordance with law presented on jhe date when 


INDIAN CABES. 


" been ) 
JOGENDRA LAL SARKAR, 32 O. W. N,181; A.I. R, 1928. 
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it was first presented. M EDAVALATH POTAYUR v. 
THIRUVAZHIYOT VALAPPA, 39 M. L. T. 371; A. I. R. 1928 
Mad. 24; 54 M. L. J. 154; 27 L. W. 796. 303 
—— ——— O. KAI, r. 16. Ste C. P. 0,1908, s. 146 603 


— — —— Q. XXI, r. 25 —Order of remand—Reasons 
expressed, whether binding on Court hearing appeal 
finally. 

An order of remand made under O. XLI, r. 25, 
Code of Civil Procedure, decides nothing, and the 
reasons that the Court gives for its support are given 
merely forits own convenience for the purpose of 
the determination of the appeal under O. XLI, r. 26, 
Code of Civil Procedure, and for helping the lower 
Court to proceed rightly in carrying out the order. 
The Court, either the same or differently constituted, 
when determining the appeal finally, has ample 


jurisdiction to go back on the views as expressed in. 


the order of remand passed under O. XLI, r. 25 
of the Code, and it would fail in its duty if, in 
deference to those views, which, no doubt, are entitled 
to the highest respect, it persists in them, although 
it is satisfied that they are erroneous. ©  UPENDEA 
LAL GUPTA v. JOGESH OnaNpRA Roy, 470. L. J. 112; 
A. 1. R. 1928 Cal. 186 l 730 


—————— Q. XXI, r. 29— Order for stay of execution, 
operation 
deeided'—'Suit', whether includes ‘appeal’. 

The words ‘until the pending suit has been decided' 
in O. XXl,r. 29 of the Civil Procedure Code mean 
until the claim in the pending suit has been jinally 
decided, that is to say, after all rights of appeal have 
exhausted. C MAHESH  OBANDRA  BADHU % 


Cal. 222; 55 O. 512 | 79 
——— 0. XXI, r. 46—Attachment of money— 
Order by Judge having no jurisdiction over place 
of attachment, whether legal—Railway contractor, 
payments to be made to, whether attachable— 
Prohibitory order to Station Master, legality of. 
No prohibitory order for attachment of money can 
be made under O. XXI, r. 46 of the Civil Procedure 
Code unless the Judge issuing such order has juri&- 
diction over the place where the attachment is to be 
made. i f 
Payments to be made to.a Railway contractor for 
work done by him are not attachable under the rule 
as itis neither the salary nor the allowance of a servant 
ofthe Railway Company. Nor is the Station Master 
ofthe place where the contract work was done, tho 
proper person to whorn such an order can be issued, 
N NAZARALI v. BALA, A.J. R. 1928 Nag. 210 663 
————— Q, XXI, r. 46— Prohibitory order addressed 


to Secretary—Acceptance by Managing Director— 


Validity of attachment. i 

A prohibitory order issued to & Company without a 
Secretary can be validly accepted by its Managing 
Director even though the order is wrongly addressed 
to the Secretary. RM. E. MooLLA v. CHARTERED BANK 
5 R. 685; A. 1. R. 1928 Rang. 36 860 
O. XXI, r. 57—'Striking off' execution 
petition—Attachment, whether ceases. 


Where execution proceedings are not dismissed on 
account of default of the decree-holder, but ths 





matter is merely shelved for the time being, the 


proceedings must be deemed to be still pending. 
A attached certain properties in execution of ü 
decree against B. B'ssons instituted a suit for a 


-declaratign that the decree was not binding on La 


of—Until the pending suit has been . 


4 
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family and that the properties, which belonged to 


the joint family, could not be attached. The appli- 
cation for execution was ‘struck off’ pending the 
decision of ‘this suit. B then mortgaged the pro- 
perties to C. The properties were thereafter sold in 
execution of A's decree and purchased by A. ln a 
ee by C to enforce his mortgage against B and A's 
eirs : i 


Held, that the order striking off the execution case ' 


did not terminate the attachment and that the 


mortgage-deed was ineilective as it was executed. 


during the pendency of the attachment. A KuazaNn 





SINGH V. BIKRAM SINGH 574 
O. XXI, r. 58. 

See BENGAL TENANOY ACT, 1885, s. 170 357 

. See O. P. C , 1908, 8, 47 ' 856 





- ment—Application after sale to remove attachment, 
maintainability of—Ezecution sale, effect of. 

A Court has no jurisdiction to entertain an appli- 
cation under O. XXI, r. 58 ofthe Civil Procedure 
Code, after the properties attached are sold in exe- 
cution. A sale in execution ipso facto determines the 
attachment. R Maune Po Pe v. Maune Kwa, 5 R. 751; 
A. L kt. 1928 Rang. 80 161 


————- 0, KAI, r. 63—Egzecution- of deoree— 
Attachment —Objection disallowed-—Suit by objector 
—Burden of proof. 

Where an unsuccessful objector to - attachment 
of property: in execution of a decree institutes a suit 
under O. XXI, r. 63, Civil Procedure Code, the onus 
is upon him to prove thatthe order of the Executing 
Court is wrong, and that the property belongs to 
him. L RALLA Kam v. MUHAMMAD AYUB KHAN, lu Lah. 
L. J. 42; 1. L. T. 40 Lah. 63 782 


—— ——— 0O, XXI, rr. 69, 84—Sale outside Court 
precincis—Power of .officer conducting sale to 
adjourn sale—Bidder withdrawing  jrom sale, 
liavility of —Subseyuent sale conducted after fresh 
prociumution, ejfect of—Order refusing to hold 
defaulting purchaser lrable—A ppeal. 

` Where an execution sale ıs not being conducted in 

or within the precincts of the Oourt house, the officer 

conducting the sale hasa discretion to adjourn the 

Bale to the following day. 

Wherea bidder at a sale refuses to deposit the 
one-fourth amount of the bid, and a re-sale 18 efttected 
after a fresh proclamation, the bidder cannot be held 
liable for any deficiency in the purchase-money inas- 
much as the second sale cannot be said to be held 
‘forthwith’ within the meaning of O. XX1; r. 84, Civil 
Proceuure Uode. 


An order refusing to hold a defaulting bidder: 


liable for the deficiency of price in such a case is 
open to-appeal. L BABU SINGH v. GURBAKSH SINGH, A, 





kaanan 0. XXI, r. 90. 
See BENGAL lENANOY AOT, 1885, s. 153 471 
See O. P. U., 2908, s. 47 488, 848 


n- O. XXI, r. 90 —Application for setting aside 
sale—Auction-purchaser «mpleadzd after limitation 
—Maintarnabiiity of  application—Auction-pur- 
chgser, wheiner necessary party. 

Obwer.—An application under O. XXI, r. 90, Civil 


Procedure Uode, is not incompetent merely because |. 


pha puction-purchsser is not made a party therein 


GENERAL INDEX. 


O. XXI, r. 58—Ezecution of decree—Attach-- 


Clvil Procedure Code—1908-—contd. e ` 
till long after the prescribed period of limitation for 
such an application has expired. All that is required 
by the law is that before the sale can be set aside 
or confirmed, notice of the application has to be served 
upon thé auction-purchaser. C Satish Onanpra DE 
SARKAR v. RAKHAL OHANDRA Sana, 470. L.J. 62; A. 
I. R. 1928 Cal. 189 2. 733 


———— O. XXI, r. 9O—Court — sale—Property 
consisting of numerous plots in various villages— 
Sale in one lot, whether proper—Gross inadequacy 
of price, meaning of—Sale subject to prior mortgage 

: —Order fixing upset price for decree-holder in 
reference tovalue of both mortgages, effect of— 
Sale, whether void. s AN 


The fact that property consisting of various parcels 
ofland situated in several villages was sold in oné 
lot does not by itself constitute a gross irregularity 

` in conducting the sale. : 

A Court sale cannot be set aside under, O. XXI, 
r. 90, Oivil Procedure Code, where it is not possible 
to infer that the price which was realised by the sale 
was substantially less than the real market value or 
that such inadequacy of price, if any, was the result 
of an irregularity. : 

“In execution of a decree ona puisne mortgage, the 
mortgaged properties were proclaimed for sale sub= 
.ject to the first mortgage. "The Oourt subsequently 
gave permission to the decree-holder “to bid for 
kis. 3,20,000 which will be the upset price so far ag 
He is concerned.” At the sale the only bid “by an 
outsider was for a sum which if added to the amount 
of the first mortgage was less than the deeree-holder's 
bid of Rs. 3,20,9U0. The sale was concluded in favour 
ofthe decree-holder. Onan application being made 
to set aside the sale: ; 

Held, that the order giving permission to bid did not 
amount to an order to sell free of the encumbrance in 
variation ofthe sale proclamation but only directed: 
that the decree-holder could bid only for such a sum 
which if added to the first mortgage amount would 
come up to Rs. 3,20,000 and that what wassold was 
not, therefore, different from what was advertised 
for sale, so as to make the sale `a nullity. M Rama- ` 
BWAMI AYYANGAR v, RAMA NATHAN CHETTIAR, A. 1. R. 
1928 Mad. 654 : i 295 


—— Q. XXI, rr. 90, 91. See O. P. C., 1908, 8. 48. 
653 


— — — 0. XXI, rr. 90, 92—Application to set. aside 
salè—Auction-purchaser, whether necessary party— 
Notice to auction-purchaser before setting aside sale, 
necessity, of—Addition of auction-purchaser after 
lumitation, effect of. 


The auction-purchaser is not & necessary party 
to an application for setting asideasale under 
O. XXI, r. 90, Civil Procedure Code, although’ undet 
O. KAI, r. 92 of the Code ho final order affecting thé 
auction-purchaser can be passed unless notice .of 
the application to set aside the saleis given to him, 
The proviso to the said rule does not fix any 
period for giving such notice to the auction-pur« 
chaser and there is no period of limitation for issuing 
such notice. L Kirra Ram v, Nann Lar, A. I. R. 1928 
Lah. 418  . oA - 494 
O. XXI, r 91, See ExzoUTION OF DEORER 42 


O. XXI, rr, 92, 93—A pplication for setting 
aside sale—Umiesion to serve notice on part 


ve NG y 
2 efectedyeifest of— Order. entting aside sale, whether 








- 
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Dra for refund of purchase money, legality 
0j. i ' | 


An ‘order setting aside a Court sale cannot be 
treated as a nullity merely because notice on the ap- 
plication for setting aside the sale was not issued toa 
party who was affected by the order. The party to 
whom notice was not issued on the application cannot,” 


therefore, be allowed to impugn the validity of the. 


order in an application which is not directed against 
that order, but against a subsequent order which has 
been passed directing him to refund the purchase- 
money withdrawn by him. © UMESH OHANDRA v. 
SAFIYATANNESSA KHATUN, A. I, R. 1928 Cal. 267 476 
————- O, XXI; rr. 100,103. See O. P. O., 1908, s. 

151 ` "729 


O. XXII, r.,3, O. XXXIV, r, 1—Suit on 

mortgage—Death of mortgagee—Some of several 
legal representatives not brought on record—Suit, 
whether abates in part—Decree for entire amount, 
legality of—Questions inter se between legal- 
representatives of deceased mortgagee, whether can 
be gone into. 

Where on the death of a plaintiff, no legal repre- 
sentative is brought on the record, the suit would 
abate; but where some only of several legal repre- 
sentatives conie on the record and they contend that. 
some other persons are mot legal representatives, 
even though their contention may be found to be 
untrue, that would not make the whole or any” 
portion of the suit abate in favour of the defend- 
ants. 

Where a mortgagee brings a suit on the mort- 
gage for the, whole’ amount due, the mere fact 
that on' the death of the mortgagee. one of the 
legal representatives of the mortgagee is not brought 
on the record within the time prescribed, would not 
entitle the mortgagors, to contend that the suit 
abates as regards his share. The legal representa-. 
tives who are on record would represent all who 
are, entitled to share in the estate of the deceased 
and are entitled to a decree for the whole amount. 

In a mortgage suit it is unnecessary to go into 





. the question which may arise between the legal re- 


presentatives of a deceaseed mortgagee as to whether 
some of them or all of them are entitled to the 


‘whole of the interest of the deceased mortgagee. M 
GoviNDAsWAMI v. ANNAMALAI, A.I. R. 1927. Mad: 1003 





0. XXII, r, 3, 0. XLI, r, 4—Suit by tenant 
or correction of Record of Rights—Appeal by 
andlords—-Abatement of: suit as against one appellant 
—Appeal; competency of—~Reversal of decree by 
Appellate Court in favour of dead person, legality 


of. -~ 

Order XLI, r. 4 of the Civil Procedure Code cannot 
be applied tothe case of an appellant whose appeal 
has abated by his death. 

An order of abatement operates as a judgment to 
the same exfent as a judgment on the merits. 

Per Mallik, J —For the determination of the ques- 
tion whether an appeal is competent after partial 
abatement, the true test is whether the appeal can 
be heard in the absence eof the appellant who is 
dead and the questio& whether the appeal can be 
heard in his absence will depend upon the .nature 
of the suit and the decree made. 

‘The tenants of a holding brought a suit for 
gorrection of an entry in the Record of Rights relat- 


qns to the amount of rent and obtained a decres in . 498 
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their favour. The landlords appealed but one of them" 
died during the pendency of the appeal and the, 
appeal abated .as against him as his légal representa-. , 
tives were not brought on record: | ^ ^ ^ ~ 2 
` Held, that it was not open to the Court to apply; 
the provisions of O. XLI, r. 4, Civil Procedure Code, 
and that the appeal could not be heard. C NAIMUDDIN 
Biswas v. MANIRUDDIN LASHKAR, 47 C. L. J. 82; 32 O` 
W. N. 299; A. I. R. 1928 Cal. 184 726. 


——— — O. XXII, r. 4—Appeal by creditors against- 
adjudication of insolvency— Death of insolvent— ' 
Abatement of appeal, i JAN A 
An appeal preferred by the creditors against. an 

order adjudicating a débtor as aù insolvent abates 

on the death of the insolvent and cannot be con- 
tinued against his sons. L NanarN SINGH v, GUR- 

BAKHSH SINGH, A. I. R. 1928 Lah. 119: 29.P. L.R. 399; 

9 Lah. 306 e. 281 


- O. XXIH, r. 1—“Other sufficient grounds,” 
meaning of —Ejusdem generis—Absence of formal, 
defect or ground ejusdem generis—Permission to 
withdraw suit with liberty to bring fresh suit— 
Material ^ irregularity— Eevision— Omission to: 
produce material ` document, whether ‘sufficient 

` ground’. 7 f au 

- ‘Other sufficient grounds’ referred to in cl-(b) of 

0. XXIII, r. 1 (2), Civil.Procedure Code, must. be 

Wm ejusdem generis with the ground mentioned 

in el. (a) > cwm 
Where the trial Court allows withdrawal ofa suit. 

with liberty to bring a fresh, suit under. O. XXIII, 

r. 1, when there isno formal defect nor any other: 

grounds ejusdem generis, it, commits a material 

irregularity in the exercise of its jurisdiction. by. 
utilizing its Jurisdiction so as to give it. authority. 
which the law does not give, and its order is open to 
revision under s. 115, Civil: Procedure Code. = 

Failure of the plaintiffí.to produce some of his 
important documents in time is not &' ground for 
permitting the plaintiff to withdraw from the suit 

with liberty to bring a fresh-suit. O TIKAI CHonar v. 

Sgro DAYAL-RAMJI DAS, 5:0. W. N. 61 - | 887: 


-— QO. XXIII, r. 1 (4), O. XXXII, r. 4—Swuit. by; 
adult and minor sons to set aside alienation by father 
—Compromise between adult son and defendant, whes 
ther binding on minor son—Solitting of compromise, 
legality of—Co-plaintiffs— Withdrawal. of suit by 
one without eonsent of others, validity of. or 
During the course ofa suit by two brothers, one 

an adult, and the other a minor represented by. the 

adult as next friend, toset aside an alienation. by 
their father, the defendant set up a compromise 
between the adult plaintiff and himself under which 
it was agreed between them that the suit should be 
dismissed on the defendant paying Rs. 100 to the 

plaintiff: M E 
Held, (1) that the compromise was not binding on 

the minor plaintiff; ' . : io 

(2) that no portion of the joint estate. was bound 
by it inasmuch as the compromise could not be split 
up into two different compromises. 

Under O. XXIII,r. 1, cl. (4), Civil Procedure Codé, . 
one plaintiff cannot withdraw from a “suit without 
the consent of his co-plaintiff especially in a case 
where such other plaintiff is a minor represented by 
the adult plaintiff as next friend. M Uvrurvrt 
PUNNAYYA v. POLAYABAPU LINGAYYA, A. I, R. 1928 Mad. 


48 
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Q. XXIII, r. S—Application for withdrawal 
of suit with liberty to bring fresh suit—Order for 





withdrawal without liberty, legality of—Proper pro- 


cedure, 

The proper course to bes adopted where an appli- 
cation is made for withdrawal of a suit with liberty 
to bring a fresh suit, and the Court considers that 
Buch an application should not be granted, is to 
dismiss the application altogether and proceed with 
the case. The Court has no powerto make a declara- 
tion that the plaintiff is permitted to withdraw with- 
out liberty to bring a fresh suit. C JOTIRMOY GOSWAMI 
v. GURU GOBINDA GoswamI, A. I. R. 1928 Cal. 273 469 


O. XXIII, r. 3—Compromise pending suit 
including extraneous matters—Procedure—Form o 
decree. _ 

. Where an agreement or compromise entered into 
pending a suit comprises matters relating to the 
guit as wellas other matters, the proper method of 
carrying out of the terms of O. 
Civil Procedure .Code would be for the decree to 
recite the whole of the agreement and then to ĉon- 
clude with an order relating to that part that was 
the subject of the suit. The decree taken asa whole 
-should include the agreement but the operative part 
‘of the decree should be confined to the subject-matter 
.of the pending litigation. R U Po NvuN v. Ma Pan 
"ME, 5 R. 662; A. I: R. 1928 Rang. 43 163 


*—— — —- 0. XXIII, r. 3, Sch. Il, para. 20——Arbi- 
tration without ..intervention of Court during 
pendency of suit—Award—Adjustment of suit— 
‘Declaratory suit—Award 

` orders—Decree in terms of such award, legality of. 
Where a reference to arbitration is made during 

the pendency ofa suit without the intervention: of 
the Court the award.made by the arbitrators can 
be given effect to as. if it was an adjustment, by 
common consent, of the matter in dispute in the 
pending suit. Paragraph 20 of Sch. II of the Civil 

Procedure Code cannot override the .general power 

given to parties under O. XXIII, r. 3, Civil Procedure 


‘Code, to adjust'théir dispute by a lawful compromise” - 


-‘at any time after the institution of the suit. 

In a suit for a mere declaration itis open to the 
parties by adjustment or compromise to go beyond 
the scope of the suit and the Court is competent to 
pass a decree in terms of the, award even though it 
‘requires one of the parties to pay a sum of money to 
the other and to embody such a direction in the 


operative portion of the decree. N Narain Das . 


BHAGWANDAS & Co. v. KALYANJI Mawai & Co., A. I. R. 
-1928 Nag 173: 24 N. L. R. 55 . 525 
—— —— 0. XXX. See PROVINOIAL l1NSOLV2NOY Aor, 


_ 1920,8.72 . | 442 
7 0, XXXII, r. 4. See O. P. ©., 1908, O. XXIII, 
R. 1 (4) 431 


+ O XXXII, r. 7—Suit on behalf of minor— 
- Compromise by guardian—Leave of Court—Appli- 
. tation by guardian to withdraw from compromise 
before granting of leave—Power of Court to enforce 
compromise. : ; l . 

A Court is not bound to refuse to pass a decree 
in terms.of a compromise entered into by a guard- 
ian on behalf of a minor merely because, before the 
compromise has been sanctioned, the guardian has 
applied for withdrawing from the compromise. C 
SAMBHUNATE. Basak v, ABDUL KADAR, A. I. R. 1928 Gal. 

: e di d 477 


d 
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XXII, r. 3 ofthe - 


embodying executable : 
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r 


B. 8 f 
———— OO, XXXIV, r, G—Morigage suit—Application 

for personal decree—Limitation—Limitation Act 

(IK of 1908), Sch. I, Art. 66. 

The amount due ona mortgage was payable in 
1910. The mortgagee instituted_a suit for sale in 
1922. A compromise decree was passed which 
directed that the mortgagor should pay the amount 
by the end of June, 1923,and that, on default the 
half of the properties should be sold. A final decree 

“was passed on 2nd February, 1924, and the mort- 
gagee applied for a personal decree on the 31st May, 
. 1926 : . 


Held, that the application was barred by limita- 
tion. O Ram PRASAD v, GURPATRI, 4 O. W. N. 1049; A. 
I. R. 1927 Oudh 567 559 


————— Q. XXXIV, r. 7—Suit for -redemption— 
Court's duty to award interest up to date fixed. for 
redemption. : 

- The provisiong of O. XXXIV, r. 7, Civil Procedure 

Code, are mandatory and a Court is bound to direct 

.& mortgagor. on redemption of the mortgaged pro- 
perty to pay interest to the mortgagee: up to, the. date 

. fixed for redemption by the Court. L BIsHEN Onanp 

`v. BISHEN Devi, A. I. R. 1928 Lah. 96 393 

_——_— 0. XXXVII.. See JURISDICTION 


EET ag 0, XXXVIII, rr. 5, 6, O., XLIII, f. 1 (q)— 


Attachment before judgment, unconditional order 


of, when justified—A ppeal. f 
An order for attachment before judgment which is 


unconditional must be deemed tobe an order under 


:O. XXXVIII, r. 6 of the Civil Procedure ‘Code even 


though it is stated to be passed under r. 5, andis ape 


pealable under O. XLIII, r. 1 (9). À 

An unconditional attachment before.judgment can 
“only be ordered under r. 6 of O. XXXVIII, Civil 
` Procedure Code, when the defendant has failed to 
comply with an order made under r. 5 of the said 
Order. L Jar Dey SINGH v. Jat Sinay, A. I. R. 1928 


Lah. 445 276 
aa RR d Q. XXXIX, r. 1. See C. P. C., 1908, 8. 115 


908 

————— 0, XXXIX, r, 2. See C. P. O., 1908, ss. 36, 
136 m . 65 
————— 0, XLI, r. 4. See O. P. O., 1908, O. XXII, 
726 


R. 

— ——— O. XLI, r. 5—Appeal—Stay .of execution— 
Decree-holder mot possessed of property, whether 
ground for stay of execution. 

The bare fact that the decree-holder is a woman 
possessed of no property is no ground for staying 
execution of the decree during the pendency of 
an appeal Appellant’s interest can be sufficiently 
-safeguarded by the respondent furnishing security 
for restitution. L JOHNSTONE, NOTARY PUBLIO or LAHORE 


v. JAN BIBI, A. I. R.1928 Lah. 329 ^ 780 
349 


— ——— 0. XLI, r. 10. See C. P. O., 1908 
0. XLI, rr. 20, 33. See Q. P. O., 1908, 8..1l 
y 237 


" —— O. XLI, r. 22 (3)—Appeal—Cross-objections 


¢ - 





- dgainst pro forma co-respondent, maintainability of 


—‘Respondent’, meaning of. M 
~ Ordinarily in casesewhere the person against 
‘whom cross-dbjections are Med i8 not intérestéd ' in 
the appeal and is a. mere pro forma respondent, no 

cross-objections can be validly filed against him. 

Sub-cl. (3) of O. XLI, r. 22 of the Civil Pro- 
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‘eedure Code as amended does not confer an absolute 
right on a respondent to file a cross-objection 
against a co-respondent even where such co-respond- 
ent is not an interested party at all and no relief 
has been claimed against him in the appeal. 

Per Ashworth, J.—A party toa case cannot be 
regarded asa respondent in an appeal, the success 
or failure of which wholly or in part, can in no way 
affect him. A BANKEY Lar v. NaTHA RAM 569 

|-— —— Q, XLI, r. 23. See O. P. O., 1908, s. 151 


284 

O. XLI, r. 23, O., XLIII, r, (1) (u)—Order of 
remand under inherent powers, appealabilitu of. 

An order of remand in the exercise ofthe inherent 

powers of a Court for the ends of justice is not 

appenlable, C RAMA Natu Naskar v. Tagak Nata 

BANERJEE, A. I. R. 1928 Cal. 305 746 


O. XLIH, r. 1, O. XLVI!, r. 7, construction 
-of—Appeal from order granting review, limits of. 
The right of appeal against an order granting a 

review is limited to the three cases mentioned in 

O. XLVII, r.7 of the Civil Procedure Code. 

XLIII, r. 1 and O. XLVII, r. 7 are not mutually 

inconsistent but are really complementary of each 

other, one giving the right to appeal and the other 








defining the extent to which that right can be exer- 


cised. L SIKANDAR Kuan v. BALAND Kman, A.I R. 
1927 Lah. 435: 8 Lah. 617; 29 P. L. R. 81 596 
| O. XLII, r. 1 (J). See O.P. O., 1908, s, 47 


488 
«——— O. XLIII, r. 1(q). See O.P. O., 1908, O. 
`” XXXVIII, xz. 5, 6 276 
O. XLIII, r. 1 (w). See C. P.C., 1908, s. 

115 50 














O. XLVI, r. 1—Reference in matter subject to 

appeal, whether lies, | 

Under O. XLVI, r. 1, Civil Procedure Code, a refer- 
ence can be made to the High Court by a Subordi- 
nate Court only in suits or appeals in which the 
decrees are not subject to an appeal. M BHADRI 
NARAYANA v. NAGALDINNE Srinivasa Rao, 39 M. L.T, 
657: 54 M. L. J, 86; 27. L. W. 632; A. I. R. 1927 Mad. 
1179 649 


O: XLVII, r, 1—' Any other sufficient reason’, 
Interpretation of —Reason, whether should be ejusdem 
generis— Ejusdem generis’, meaning of. ~ 
Although the words ‘any other sufficient reason' 

in O. XLVII, r. 1 of the Civil Procedure Code mean 

a reason sufficient on grounds at least analogous to 

those specified immediately previously, it is not neces- 

sary that the reason should be ejusdem generis with 
those previously specified. The phrase ejusdem 
generisis more restricted in its meaning than the 
word ‘analogous’. | 

The summons to a witness in a case was returned 
“unserved as the witness could not be found. The 
Court with a view to avoid the case pending idly 
declined to adjourn the case for giving a further 
opportunity to the party concerned to secure his 

‘attendance and decided the suit. The witness was 

subsequently found out aud the party'applied for 

.review ofthe case,and the application was granted 

by the trial Court : : 

Held, that there was a gufficient ground. for re- 
view, and the order ofethe trial Court granting the 


-application was not illegal. R K. K.8. A. R. Fre v. 





: Maune Kya Nyon, 5 R. 675; A. I. R. 1928 Rang..31 161 





0. XLVII, e. 1—Review—Erroneous. view of 


4 law, whether ground for review, 


INDIAN CASES. 


Order ` 


Pat. 231; I. L. T. 40 Pat. 87 


- [1998 
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The mere fact that a judgment contains a wrong 
exposition of law isno ground under O. XLVII, r. 1 
ofthe Civil Procedure Code, for allowing a review, 
N ONKAR Lara v. YADO PRasan 908 


O. XLVII, r. 1—-Review— Revised decree con- 
firming original decree without modification— 
Appeal from revised decree, competency of. 

The effect of allowing an application for review ig 
to vacate the decree originally passed, and the decree 
that is subsequently made on the review, even if it 
does not modify the decree originally passed, is a new 
decree superseding the original one; and it is, there- 
fore, open to a party to prefer an appeal from the 
decree passed on review even if it does not in any way 
modify the decree originally passed. GC NIBARAN 


od SIKDAR v. ABDUL HAKIM, A.I. R. 1998 Cal. 
418. 


= 





751 
O. XLVII, r. 7. See O. P.O., 1908, s. 115 


- 





50 
O. XLVII, r. 7. See C. P. O., 1808, O. XIJTI, 


R. 1 596 
— ——— Sch. Il, paras. 3,17, 20. See C. P. O., 1908, 
g. 149 223. 


———— — para. 10—A ward —8Signature of all 
arbitrators, necessity of. 
An award which is not signed by all the arhitratorg 
is invalid and cannot be accepted by the Court. 
The writing of the award is not a mere ministeria] 
act. Pat Raspas Sanu v: Jupaar Logan, A. I. R. 1998 











532 

para.15. See ARBITRATION 707 

para, 1612). See AWARD 545 

——————- para. F20. Seet0.P.C., 1908, O. 
XXIII, R. 3 i l 525 








para. 20—Referenee to arbitration 
by next friend of minor—Procedure to be adopted 
on attaining majority—Award filed by arbitrator— 
Duty of Court to give notice to parties—Denost- 
tions and documents to be filed with award—Want 
of notice, effect of-—Parties not allowed to adduce 
evidence in support of objection— Decree, whether 
vitiated—Appeal, competency of—Award on plain 
paper—Decree, whéther can be passed—Stamp Act 
(II of 1899), s 27 (g)\—Arbitrator's power to call 
upon parties to furnish stamp paper. : 
If a reference to arbitration is made by the next 
friend ofa minor during his minority, it isopen to 
the minoron attaining majority to make his own 
election either to go on with the suit and accept the 
award, or to repudiate the same wholly or partially. 
On such election being made, the title of the suit 
has to be corrected and thereafter, the proceedings: for 
filing the award and passing a decree in terms thereof 
or for superseding the reference or remitting the 
award, etc., has to becommenced. The Court is not 
entitled to call upon the major plaintiff to file ob- 
jection to the award unless he is examined to Show 
his willingness to carry on the litigation to a termina- 
tion in his name. i 
A Judge is bound to give notice to the parties of 
the fact of the filing of the award by the arbitrator. 
He is also bound to see that with the award is filed 
the depositions and documents. which have been 
taken and proved before him. Want of such notice. 
18 & material irregularity, which makes the judg- 
ment and decree liable to be set aside. 
Failure to give an opportunity to any of the parties 
to adduce evidence in support of his objections to the - 
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BIVII Prosedura Coda--1908--n5nold, 


Award invalidates à dacres and entitles the party to 
appeal from it. 

Until the notice prescribed by para. 10 of Sch. TI of 
the Civil Procedure Code, is given, thereis no obliga- 
tion on the parties to file obfections. 

Unless and until an award is engrossed on a stamp 
paper, it has no validity and cannot operate as an 
award, as the Court will not ‘be justified in looking 
at it and acting upon it. 

The executant of an award being the arbitrator, 
it is his duty primarily under s. 29 (g) of the 
Stamp Act, to direct any of the parties to provide 
him with the necessary stamp and see that he does 
not deliver or publish his award on & plain paper. N 
RAMKUMAR v. KHUSHALOHAND GANBBEDAS, A. I. R. 1928 


Nag. 166 668 
Civi! Rules of Practice (Mad), r. 4 (11). See C. 
P. C., 1908, s. 2 (20) 804. 


Companles —Application for shares subject to con- 
dition precedent—Condition not fulfilled—Liability 
of applicant as contributory. 

If an application for shares ina Company is made 
subject to a condition precedent, the applicant incurs 
no liability as a share-holder if the condition remains 
unfulfilled. L INDIAN MERCHANTS BANK, LTD. v. ANUP 
OHAND, A I. R. 1928 Lah. 236 
Appointment of liquidator—Diseretion of 

trial Court—Interference in appeal. l ; 
The appointment of a liquidator is a matter purely 

-in the discretion ofthe trial Court and the decision 

of the trial Court should not be interfered with except 

under very special circumstances. R M. E. Moora 

v. CHARTERED BANK, 5 R. 685; A. I. R. 1928 Rang. 36 

860 


Companles Act (VII of 1913), s. 156—Surrender 
of shares, legality of—Shareholder surrendering 
shares, liability of, as contributory. , 

A shareholder who surrenders his share does 
not:cease to be a member within the meaning of s. 
158 of the Companies Act. P 

It is not open toa shareholder to surrender at will 
his share, especially when he has to meet future 
calls, and it isnot open to a Company to accept 
surrender of shares unless the act ofthe Oompany 
can be brought within the rules relating to forfeiture 
of shares even if the Articles empower the Directors 
to accept surrenders of shares. L Manca SAIN v. 
INDTAN MEROHANTS. BANK Lrp., 29 P. L. R, 119; A. I. R. 

1928 Lah. 240 594 


Compound Interest—Interpretation of words 

‘interest on interest" in mortgage-deed. 

The phrase ‘he shall pay interest on interest’ 
occurring ina mortgage-deed is ambiguous, and 
does not necessarily connote a liability to pay com- 
pound interest. These words may fairly enough refer 
to interest to be borne by a sum in arrear, if that 
sum was payable as interest. PC P.O. Murau 
OHETTIAR v. K. V. MEENAKSHISUNDARAM AYYAR, 54 M. 
L. J. 82; (1928) M. W.N. 91; I. L. T. 40 Mad. 47; 5 O. W. 
N. 166; A. I. R. 1928 P. O. 35; 30 Bom. L. R. 261; 47 O. 
L. J. 183; 27 L. W. 395; 32 C. W. N. 569; 26 A. L. J. 488 





N 


payment of damages no bar to specific enforcement 
—Specific Relief Act (I of 1877), s. 20. 
Je compromise decree provided (by cl. 2) that the 


judgment-debtors would be restrained from selling. 


-or otherwise alienating manganese ore from. their 


GENBAAL INDEX, 


1 ^ Construction of 
Compromise decree—Construction— Provision for `- 


^M. 
Compromise dacred=-donald: ! 
mines to any third 


‘the deliveries being spread overa period of 8 years 
Clause 10 of the compromise made provision for non= 
delivery in any particular year and imposed a liabil- 
ity on the judgment-debtors to pay damages to the 
decree-holders at a rate therein specified : 

Held, reading the contract (t 
decree) aga whole and taking all its terms together, 
that the judgment-debtors could not repudiate their 
obligations under the contract by merely paying to 
the decree-holders the .penalty calculated in accord- 
ance with cl. 10 aforesaid, that the compromise agree- 
ment was one for the non-performance of which mere 

ayment of the specified sum of money would not 
be an adequate relief and, that in spite of cl. 10, 
the contract could be specifically enforced. PO 
Bissussak Das Dacav. EMMANUEL Vas, 47 O. L, J. 162; 
54 M. L. J. 122; A. 1. R. 1928 P. O: 27; I. L.T. 40 Cal, 
45; 30 Bom. L, R. 243; 32 O. W. N. 509; 27 L. W. 655; 
2L N, L. R. 17; 55 O. 238; 26 A. L. J. 667 25 


Confesslon—Retracted confession as ‘basis for con- 
. viction of maken and co-accused. 7 ". 

- Even though it is not illegal to base a conviction 
on the retracted confession of an accused person, in 


the absence of corroboration in material particulars, 


it is nof safe to convict on 8 confession, unless from 
-the peculiar circumstances In which it was made and 


judging from the reasons alleged or apparent of the 
retraction, there remains a high degree of certainty 
that the confession, notwithstanding its having been 
resiled from, is genuine. l i 
. A retracted confession of a co-accused, even if 
genuine, ia not a safe basis for conviction. - L PALA 
SINGH v. EMPEROR, 29 Cr. L. J. 267; A, T. R. 1928 Lah, 
329; 9 A. I. Or. R. 527 < 614 


Construction of decree—Ambiguity—Reference to 


_. pleadings, permissibility of — Construction in accor 


ance with law. 


party until they had delwerad 
certain quantities of the ore to the decree-holders, . 


e, the compromise . 


Tt is legitimate to refer to the pleadings in a case’ ` 


~in order to construe the decree that has been passed 


in the suit more especially when the wordings of the 
decree are not very clear. | 

Ifthe wordings of a decree be ambiguous, such 
construction should be put on the same as woul 


` make the decree in accordance with law rather than 
“in conflict 


with it and when a decree is silent on & 
point, it could be supplemented by the law applicable 
to the case. M PATTATHIL SANKUNNI MANNADIAR V. 
KRISHNA MANNADIAR, 27 L. W 93; 1, L. T. 40 Mad. 70: 
A. LR. 1928 Mad. 465;:51 M. 320; 51 M.L.J.682 499 


Construction of  deeds—'Santhathi whether 
includes adopted son. 
The word 'santhathi used generally includes an 
adopted son as well as a natural born son. : 
Per Curgenven, J.—1ln ordinary Hindu usage ex- 
pressions signifying ‘offspring, progeny, issue, 
though in English they are ordinarily restricted to 
natural children, include children by adoption. M 
MUPPIDATHI AMMaL V. MUTHUSWAMI Pipi LAT, A. I. R. 
1928 Mad. 126 ; . 989 
document—Cardinal principle 
— Documents must be read as a whole. 
| [tisone of the cardieal principles of construction 
of written documents that @hey must be construed. 
as a whole; each provision they contain must 
receive attention; and from their several provisions 


‘the true intention of the parties to them is to be 


+ 


" 


"à 


, I R. 1927 Lah. 435; 8 Lah. 617; 29 P. L. R. 81 


' properly answered after a consideration of all the 
. Surrounding circumstances, the position of the parties 


PORNO 
. “O86 
Construction of document--conold. - 


% ZEE : . 

‘asceftained, P-C P, O. Murmu -Onumtar v, K. V. 
"MBENAKSHISUNDARAM AYYAR, 54 M. L. J. 82; (1928) M. 
"W. N. 91; I. L. T. 40 Mad. 47; 5 O. W, N. 166; A. I.R. 
1928 P: C. 35; 30 Bom. L. R. 261; 47 C. L. J. 183; 27 
„L. W. 395; 32 O. W. N. 569; 28 A. L. J. 488 - 1 
; Meaning of expression used in several parta. 
__-In construing the provisions of an agreement 
there is no rigid rule thatthe same meaning otight 





to be given to anexpression in every part of the: 


document in which it appears. A difficulty or 
‘ambiguity may be solved by resorting tosuch a 
device, but itis only in such cases that it is neces- 
Bary or permissible so todo. P C Jon LACHLAN 
"MoGiLLivRAY v. BERTHA ELINOR LlILIAN Hacer, 47 O. 
'L. J. 295; A. I. R. 1928 P. O. 115 459 
i Sale or conditional mortgage—Test—Intention 
. —Question of fact. 

The testto be applied in determining whether a 
"transaction is a sale subject to an option of re-purchase 
or a mortgage by conditional sale, is the intention of 
the parties at the date of thetransaction, and such 
‘intention is a matter of fact and not of law. A 
MATHURA Kori v. JAGDEO SINGH, 25 A. L. J. 970; A. T. 
AR. 1928. All. 61; 50 A. 208 33 


Construction of Instruments Principles. 

The principles on which the Courts of Law act in 
construing an instrument in writing (and an Act of 
ihe Legislature is such an instrument), specially 
„where its language is ambiguous, are these: In all 
cases the object is to see what is the intention express- 
ed by the words used. But from the imperfection 
rof language, it is inrpossible to know what that 
-Intention is without inquiring farther, and seeing 
what the circumstances were with reference to which 
ihe words were used, PC Royan Bank OANADA Y. 
JOSEPH SALVATORI, 47 G. L. J. 300; A. I. R. 1927 P. O. 
“972; 30 Bom. L, R. 760 346 


Sonstruotlon of Statutes. See PROBATE AND AD- 
MINISTRATION AOT 14 
Construction of repugnant  sections—Pe- 
missive provisions, 
against superfluity of language. 
: It is a well-established rule of construction that 
. Where two co-ordinate provisions in an -enactment 
. are apparently inconsistent an effort must be made 
. bo reconcile them. 
Where two sections of a Statute are repugnant the 








.-last must prevail and override the earlier. 


It is a settled canon of construction that a Statute 
ought to be so construed that if itcan be prevented no 


, clause, sentence or word shall be superfluous, void or 


insignificant. L SIKANDAR KHAN v. BALAND Kuan, A. 


596 
Contract—Construction of agreements—Principles. 

here the question at issue is entirely one of 

` construction of a particular agreement, it can only be 


. to the agregment, its subject-matter, and the apparent 
. purpose and object thereof, and, in particular, of the 


. provisions to be construed. P O GEORGE RICHARDS 


* 


LAFFER v. FRANOIS ARNOLD GILLEN, 47 O.L.J. 327; A. 


I. R. 1927 P. Ò. 275 347 
Nam Construction pf p¥inted contracts. 
Tt is words 


settled law thatthe effect of deletin 
& printed form. of mercantile-contract is th 


|: INDIAN. CASES, 


construction of—Construction - 


: A esame . 
as. if the words had never formed part of the print at 


ell "PC M. A. Sassoon v. INTERNATIONAL BANKING: 


[1928 
Contract=contd, 


‘Corporation, 53 M. L, J. 42; A. T. R, 1827 P. 0,195: 1 
Tuck. Cas, 241; 25 A. L., J. 665; 39 Bom. L. R. 1181: 46 
'O. L. J. 61; (1927) M. W. N. 648; 32 C. W. N. 30; 39 
M. L. T. 659; 54 I. A. 917, 27 L. W. 582; 55 0.1 225 


—— —— Kepudiation before time of performance 
not accepted by other party—Contract kept alive— 
Anticipatory breach—Contract on ‘Office Dhara’ or 
usual terms in Karachi—Miti khari, importance of 
— Mention of wrong steamer therein, whether mere 
irregularity or vitiates contract. 

A repudiation of a contract before the time for per- 
formance arrives which is not accepted bythe other 
party, the contract being kept alive, cannot be treated 
as an anticipatory breach of the contract. 

In a contract, on “Office Dhara” or “usual terms" in 
Karachi the making of miti khari by the seller is an 
essential act towards the completion of the contract, 
and, the mention in the miti khari notice of a 
steamer which has not infact brought goods of the 
shipment contracted for is not @ mere irregularity 
but constitutes a breach of the contrdct on the part of 
the seller. S RAHIMBUX-KADERBUX v.  TorANDAs- 
HARBHAGWANDAS, À. I. R. 1928 Sind 103 440 


— —— for sale of goods—Refusal to take delivery 

—Suit for damages —Limitation. 

A contract for sale of goods was alleged to have 
"been made by a Government servant on. the. 26th 
August, 1918. His superior officer issued a Circular 
onthe 2nd February, 1919, stopping all further de- 
liveries. A suitfor damagesfor breach of the con- 
tract was filed in June, 1922 : 

Held, that in the absence of anything in the con- 
tract to show that the delivery was postponed to & 
later date, the breach of the contract must be held 
‘to have occurred in February, 1919, when the 
Circular stopping deliveries was issued,and that. the 
suit was, therefore, barred by limitation. C KESSORAM 
PODDAR & Co: v. SEORETARY oF STATE FOR INDIA, 54 O. 
969; A. I. R. 1928 Cal. 74 360 


Sale of goods by shipments—Condition for 
informing purchaser of date of arrival of goods and 
for removal of geods on that date— Time for 





; erformance—Damages. 


here a contract for sale of goods by shipments 
provided that as soon as goods were received the 
defendants were to inform. the plaintiffs, who were. 
to remove the goods on payment of the money to the 
Bank, that if the plaintiffs were to remove the gooda 
after "due date" they would beliable for interest 
and godown rent, and that the plaintiffs were to pay 
the godown rent from the time when the goods 
arrived: - < 
Held, that the time for performance was the time 
when the goods actually arrived, that the due date 
mentioned in the contract could only mean the date 
of arrival and that, consequently, damages had: to-be 
calculated -with reference to the market price on the 
date of the arrival of the goods and not the date on which 
the goods might reasonably have arrived. L GANESH 
Das-IsgAR Das v. BASHEBHAR Lat-Banst Duar, A. J. R, 
1927 Lah. 697 278 
Sale of goods by shipments—Construction of 
contraet—Damages for breach, measure of—Pime 
for performance, whether date of actual arrival 
of goods or date: om which they ought to have arrived, 
The defendants ‘agreed to sell to the plgintiffs 
goods. of certain shipments. ‘The contract stipulated . 
that patterns and invoices. were to be delivered whe 
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they arrived, that the defendants were to give 
intimation to the plaintiffs of the arrival of the goods, 
that when the goods arrived the plaintiffs were to 
take delivery on payment to the Bank, and that they 
would be liable for godown rent if they did not take 
delivery at once. In a suit for damages for breach of 
contract : 

. Held, that, upon & proper. construction of the con- 
tract, the time for performance was the time of the 
actual arrival of the goods, and that damages must 
necordingly be calculated with regard to the rates pre- 
wailing on theactual dates of the arrival of the 
-goods and not those prevailing on the dates on which 
the goods might reasonably have been expected to 
arrive. LDurca DATT-JAGAN Nata v. GANESH Das- 
JIsHAR Das, A. I. R. 1927 Lah, 648 276 


Contract Act (IX of 1872), s. 23— Contract opposed 


to public policy—Burden of proof —Pleader lending 
money ‘on interest, legality of—Rules of Judicial 
Commissioner, 1880, whether have retrospective effect. 
' Ifa contracting party alleges that an agreement 
entered into by him is opposed to public policy, it is 
for him to set out and prove the special circum- 
stances which invalidate the contract. 
Rules framed by the Judicial Commissioner of 
“ Central Provinces about the Enrolment of Pleaders and 
published in 1880 are not applicable to Pleaders who 
‘were enrolled before the date of their publication. 
A money-lending transaction entered into by a 
‘Pleader cannot be held to be invalid or unenforce- 
able inthe absence of any statutory bar positively 


rohibiting a-legal practitioner from being engaged 


N Gorau Rao v. BABU 903 


8. 23—Creditor obtaining guarantee from 
third party by stifling proseaution—V alidity af 
guarantee. 


In trade or business. 





[The question whether a creditor ogn by stifling a’ 


prosecution for a non-campoundable affence obtain a 
valid guarantee for his debt.from a third party, was 
left open by the Judicial Committee.] P C Macan- 
MAL v. DagBARILAL OHOWDHURY, A. I. R. 1928 P. O. 39; 
54 M. L. J. 208; 30. Bom, L, R. 296; à O. W. N. 226; 47 
O. L. J. 222; 27 L, W. 523; I. L, T. 40 Cal. 124; 94 N. 





L. R. 40 l 113 
8, 23—Stifling. prosecution —Agreement 
respecting pre-existing liability pending — criminal 


prosecution, validity of. 
It is well-settled that- an agreement the considera- 
tion for which isa pre-existing liability on the part 
_of the executant is not void even though the motive 
for theexecution of the bond is to stifle a criminal 
-prosecution pending in respect of the same liability. 
L BADAR-UD-DIN v. -MEHR DIN 605 
`——— §. 28, Excep. 1—Time-barred claim, when 
' ean form'subject matter of reference to arbitration. 
435 


Ss, 30-—Wagering  contract—Contract for 
sale and purchase of goods—Speculation not 
equivalent to wagering—Contract contemplating’ 

* payment of differences only —'Patta patti.’ < 
' The mere fact that a contract for-sale and purchase 
-of goods is of a highly speculative.character, cannot 
alone vitiate the transaction as a wagering contract 
.within the meaning of s. 30 of the Contract Act, 1872. 
“To produce that result there must be proof that the 
.contmaet was entered into upon the terms that per- 
formanoe of the contract should not be demanded, but 
Ahat differences only should become- payable. 


See ARBITEATION AOT, 1829, ss. 8, 9 


GENERAL INDEX, 


. Contract Aot--contá. 


. against the principal debtor ig allow 


. managing partner of a tradfg firm h 


.G, 135; 30 Boni, L, R. 762 


| | 

[Where-no such definite agreement or understanding 
‘was proved, and it appeared that delivery of the goods 
might always have been insisted on, the Judicial] 
Committee held (differing from the Court of Appeal 
in India) that the contract was not bad.on the ground 
of wagering, notwithstanding that it would have 
been considered bad form, among the 
(merchants of Madras), to have made sucha 
for delivery]. 

[The incidents of patta pattt considered. | PG. 
SUKDEVDOSS RAMPRASAD v. Govrnposs OHATHURBHUJA- 
poss, 47 C. L, J. 144; 54 M. L. J. 130; A.. I. R. 1998 
P. O. 30; 30 Bom. L. R, 238:-5 O. W. N, 195; 27 L. W 


parties 
demand 


. 453; I. L. T. 40 Mad. 138;51 M 96; 26 A. L. J. 484 29 


S. 69. See TRANSFER OF PROPERTY Act, 1889, 
412 


—=—— S. 73—Contract for sale of goods—Pauń 
of -advance—Breach by buyer—Buyer's FUR IG 


8. 00 - 


however, dismissed: 


Held,that the plaintiff was entitled to a d 
Rs. 60. N RAMPRATAP KHANDEWAL v. Goran Bir s 





We . 524 
- S. 74 — Provision to pay high rat 1 

em. defauli of instalment— Penalty. CEDE 

ere there 1s no liability to pa interest ti 

default is made, but a high rate Yi interest E 
stipulated to become payable on default of payment 
of an instalment, the stipulation is in the nature of 
& penalty within the meaning of s..74 of the Contract 


Act. A Nazam ALI KHAN v, M ; 
Kuax,A.I.R. 1928 AlL255 AD Pazar Ar 


S. 1 34—Suretyship— Allowing remedy j 
Se ; Ly against 
Misit debtar to become tume-barred—Discharge 


A surety will be discharged where the remedy 


d to become 

barred by time. A Sania RAM Misr E 

25 A. L. J. 937; A. I. R. 1998 All Baran As 
8.239, See PARTNERSHIP ` 








S8. 247, 2 51—M inor partner's liabilit 
obligations of jfirm—Partnership 4 y Jor 
constitutes—Managing partner’ D property, what 


ig Mon pos ied Aet, 
admitted to the benefit: of the par i 
of that admission is, that, while ho bem 
comes of age, be mad ] 
obligations of the firm, 
ship property is liable to the obligations 
Where partners are jointly entitled to. property, 


] rty has 

been thrown into the assets of a artn iD. i 
a Dos binis of fact. < P ix Py taat i 
y virtue of the provisions of s. 951 | 
Contract Decree, applicable-in Zanzibar ears 
ing to a. 251 of the Indian Contract Act, 1872), the 

as pow 

mortgage the partnership property, so as to bind "the 
firm. P C JAFFARALI BHALOO LAKHA v. STANDARD BANK 
OF SOUTH AFRIOA, LTD., 47 C. L. J. 292; A. I. R. 1998 P. 


453 


.* 8388. 
Oontpaot A6t--coneld, 


—— 8, 281-—— Partnership for trading da gen 
Dubash agreement with arbitration clause by one 
dod without consent of others, whether binding 
an firm. l 


A partner in an ordinary trading concern has no 
power in the absence of authority to bind the firm 
by a Dubash agreement containing a clause for 
submission to arbitration. M ARUNACHALA Ivan v. 
Lov1sDREYFUs & Co, 39M, L, T. 563; A.I. R. 1928 
Mad. 107; (1928) M. W. N. 132; 97 L, W, 267 793 


— -§8, 253, 256—Parinership business con- 
tinued after expiry of term agreed upon—Partner- 
ship at will—Presumption of continuance of old 
terms—Share of nett annual profits payable to 
the executors of deceased partner—Ascertainment of 
profits—Surviving partner's claim for salary. 


Where a partnership is entered into fora fixed 
term, and the term expires but the partners oon- 
tinue the business as partners at will without fresh 
articles, the business is deemed to be continued upon 
the old terms so far as they are applicable to a 
partnership at will. i 

Where under partnership articles it was provided 
that intheevent of a partner dying or becoming 
insane, and during the term ofthe partnership, the 
gurviving or remaining partner would pay to the 
representatives of the partner so dying etc ,a share of 
the “nett annual profits’ of the partnership business: 

Held, thatthe nett annual profits, by which the 
amount of the sum to be paid by the surviving 
partner was to be measured, should be ascertained 
by deducting from the receipts and earnings of the 
business such outgoings and -ordinary business 
expenses as were under the partnership articles or 
by the practice of the partners so deducted during 
the partnership, the business being for this purpose 
treated asa continuation of the partnership business. 
A payment, however. which under the partnership 
articles ceased with the dissolution of the partnership 
eould not be properly deducted. 

Where a partnership is dissolved by death of a 
partner the husiness, if carried on by the surviving 

artner, isso carried on by him on his own sole 
ncaount and for his own benefit, the annual sum 
payable . (under the partnership articles) to his 
deceased partner's executors being, in substance, 
purchase-money for his interest in the assets of the 
business. 

Upon the construction of the partnership articles 
inthis case,their Lordships held that, without an 
express provision to that effect, the surviving partner 
was not entitled to a salary. P O Jonn LAOHLAN Mo 
GiLLIvRAY v. Bertaa ÊLINOR LILIAN HAGGITT, 47 C. L. 
3. 535: A. T. R. 1928 P. C. 115 459 


s. 254—Partnership—Dissolution—Suspen- 
sion of business, whether amounts to dissolution. 


Though ethe mere- suspension of business of part- 
nership does nof necessarily lead to the conclusion 








that there has been a dissolution of that partner- : 


ship, yet the cessation of the business coupled with 
other cireumstances may legitimately lead to the 
inference that the partnefship had been dissolved. 


There is no general proposition of universal appli- - 


cation that a partnership cannot be deemed to have 
been dissolved till all its outstandings have been 
realised. A BAIJNATH v. CHHOTE Lar, A, IR. 1928 All. 
68; 26 A. L, J. 243 dE ME. 673 


INDIAN GABEN, | 


1198 


Co-operative Beolatlás Aot (|| 6f 1912), 5, Baud - 
U. P. Co-operative Societies (Amendment) Act (II 


Co-owners—Adverse possession—Mere exclusive poss 
session, effect of. 

In the case of tenants-in-common the possession of 
one owner, even though exclusive, is possession of al], 
and acts of ownership, even though exclusive, are 
not evidence of de-seizin. A tenant-in-common can- 
not claim adverse possession unless it is clear that 
he has repudiated the có-tenant's rights by acts of 
ouster or disclaimer or by putting forward an adverse 
title. S Manomep Kassim v. NATHO Buano 11 


Adverse possession—Ouster, what constitutes. 

Every case between co-owners with regard to the 
question of adverse possession must. be decided on 
the particular facts of that case. 

Exclusive possession in assertion of a title in- 
consistent with the existence of co-ownership is 
enough to entitle a Court to deduce ouster. 

A person cannot be a  tenant-in-common 
with a person whom he never recognised as a co- 
tenant and whose existence he was not aware of. 
C MAHENDRA Nara Biswas v. CHARU OnANDRA BOSE, 
A. I. R. 1928 Cal. 396 741 

Partition—Presumption of partition of entire 
property. 

Where co-owners are proved to have effected a 
partition the presumption is that. the entire joint 
property has been partitioned. L PLUNGUN v. J acon 


Coroners’ Act (IV of 1871), s. 20—Statement of 
accused on oath before Coroner, admissibility of. 
A statement made by an accused before a Coroner 

in the course of inquest proceedings, after due warn» 

ing thathe is not bound to make any statement and 
that if he did so, it may be used against him in his 
trial, can be admitted in evidence against him at his 
trial and the mere fact thatthe statement was made 
on oath does not render it inadmissible. B EMPEROR 
v Manomen Hasan GHANOHI, 30 Bom. L. R. 86; 29 Or. 
L. J. 234; 9 A. I. Cr. R. 494 272 


Corporations created by Statute—Corporate acts and 
meetings—Quorum—Common law rule—Majority of 
members—Election of Chairman—Corporate act— 
Bombay Primary Education Act (IV of 1928),2.4 (5). . 
When a Statute grants powers on any definite - 

number of persons in respect to a public, as opposed 

to a private, trust and contains no indication to the 
contrary, it is necessary that a majority of that 
number should act together and should attend every 
meeting when any corporate act is done or purport- 

ed to be done. i 
The election of a Chairman of corporate body is a 

corporate act which has to be performed as & pre- 

liminary to further corporate acts being performed by 

the corporation. S LALOHAND v. ISSERSINGE, A. I. R. 

1928 Sind 126 446 


Go-sharers—Acquisition by tenant of share in pro- 
prietary interesi—Tenancy, whether extinguished — 
Merger—Liability of tenant to pay rent to other co- 
sharers. 
There is nothing in law to prevent a co-sharer ig 
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n co-parasmary mahal from having tenant rights of 
any kind and being liable tothe payment of rent to 
another co-sharer or the general body of the co- 
sharers. The acquisition by a tenant, of 4 share in 
the proprietary rights in a mahal does not, therefore, 
automatically put an end to the tenancy in its 
entirety and exempt the tenant from his liability to 
pay rent to the otherco-sharers. - 

There cannot becomplete merger of two rights 
unless the two are co-extensive. A Kusar KUER.v. 
Kativu Rau, L. R. 9 A. 33 Rev.; 26 A. L. J. 383; A. I. 
R. 1928 All. 164; 12 R, D, 79 .562 


Exclusive possession of ome co-sharer—Other 
ao-sharers, whether entitled to joint possession— 
Equitable consideration. i : 
Although asa general proposition one co-sharer 

has no right to take exclusive possession ofa joint 

property, yet the question whether such exclusive 
possession amounts to an ouster or not depends on 
the circumstances of each case, and where the Court 
is unable to hold that there was an ouster, it would 
not bs right to refuse defendant who is in posses- 
sion the benefit of the equitable principle that . the 
mere fact of sole occupation by ome co-sharer does 
not necessarily constitute an ouster of the other co- 
sharers, and does not entitle the latter to a decree for 
joint possession. G ATMANA KHATUN v. GABURANNESSA 
Bra, 32 O. W. N. 449 465 


Lessee purchasing share in-whole property 
—Defentant purchasing remaining -shares—Suit for 
profits by lessee-co sharer—Rate of profits to be 
calculated at market value and not ‘rent paid by 
lessee-co-sharer. 

A was a lessee of 3shopsout of 25 shops at a rent 
of Rs. 14-8 per month. He purchased more than one- 
eighth share in all the shops and the remainder was 
purchased by B. Bbrought a suit against A to eject 
him from the shops though unsuccessfully. A then 








sued for his share of the profits of the whole pro- ` 


perty as a co-sharer: 

Held, that the profits of the 3shops could not be 
calculated at the rate of Rs. 14-8 per month which A 
no longer paid but at their proper market value. O 


MUBLIDHAR v, FAKIR BAKHSH 1923 . 


Partition, proof of —Question of fact. 

The proof of whether there has been a partition or 
not between co-owners in a village is a very different 
matter from the question of whether there has or has 
not been a disruption of a joint family N Raost v. 
GaNcABAL 11 N. L. J. 1; A. I. R. 1928 Nag. 123 527 
— —— — Suit for profits—Calculation of rent of 

khudkasht land, basis of. 

In a suit by a co-sharer for profits, the rent of 
khudkasht land in the possession of the defendants 

“should not be calculated on the basis of actual 
collections or the circle rate but should be calculated 
on the basis of the boundary rate of lands, of the 
village in which the landin dispute is situate. O 
LAKSHMI Duar v. DHOKHE Lat, A. I. R. 1928 Oudh 300 
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XVI, &.2 34 

—— -—— Order as to costs—Appeal and second appeal 
— Principles. 


A Oourt has full discretion in .the matter of 
awarding costs, but that discretion must be exercised 
on judicial principles. If that discretion has been 
So exercised an Appellate Court is not entitled to 


GUNBRAL INDEX, 


‘allowed to' amend the plafnt 


Costs-—coneld, Š 


interfere and if an Appellate Oourt interferes where 
it has no right to doso,a second appeal will lie. If, 
on the other hand, the order of the trial Court is not 
based on judicial principles, the Appellate Court 
can interfere and a second appeal will not lie if the 
pee Court has exercised its «discretion judici- 
ally. | 

The question whether an appeal or second appeal 
lies from an order as to costs is largely academic as 
itisalways necessary to examine the merits before 
the question is decided. O BisuuN NARAIN v, MAZHARUL 
Haq, 5 O. W. N. 35; A. I. R. 1928 Oudh 234 881 


Counsel—A fidavit by Counsel, propriety of. 
According to the well-recognised practice which 

prevails wherever members of the English Bar prac- 

tise, a Counsel should never file an affidavit in & case 


. in which he is appearing professionally. It not only 


hampers his freedom of action asan Advocate but he 
thereby gives up his dignified position of detachment 
as an Advocate and lowers himself to the level of either 
a pairokar ora witness who has to support the case 
of & particular party by giving evidence on his behalf, 


L MaAsHAR Kuan v. Emperor, 29 Or. L. J. 290; A. T. R.. 


1928 Lah. 276; 9 A. T. Cr. R. 514 108 


Court-fee—Levy .of excess Conrt-fee—Appellate 
Court's power to order refund. See O.P. C., 1908, 
s. 151 M 825 

Payment in excess under bona fide mistake 
—Power of Court to order refund. is 
Where an excess amount of Court-fee has been paid 

under & bona fide mistake the Court has power to. 
issue a certificate to enable the party. concerned to 
apply to the Revenue Authorities toobtaina refund 

of the excess amount. Pat MUHAMMAD -REZA v. 

RAJBALLABHNATH SINGH, 9 P.L. T. 240 320 





Court Fees Act (VII of 1870), s. 6. -See 0. P.O, 
1908, s. 149 | 223 
8.7,l, ll See Hixpu Law 552 

$. 7 Iv (c)—Suit for declaration that a 


Willis a forgery and for 
right to fix valuation—Jurisdictional value follows 
value for Court-fee—Suits Valuation Act/VII of 
1887), 8. 8—Wrong valuation—Power of Court to 
allow amendment. — - ZEN 
. A suit fora declaration thata Willsetup by the 
defendant is a-forgery and that the plaintiff is the 
legal heir of the deceased and for injunction re- 
straining the defendant from interfering with the 
property of the deceased is a suit for declaration 
with consequential relief within the meaning of s. 
7 (iv) (c) ofthe Court Fees Act. £ 
In a suit falling unders. 7 (iv) (c) of the Court 
Fees Act the plaintiff is entitled to give any value 
he chooses to the relief sought for and the Courts 
cannot question the 
Where a suit falling within s. 7 (iv) (c) of the 
Court Fees Act has been erroneously gvalued for 
purposes of jurisdiction at the actual 


property which is subject-matter of dispute under 


. the impression that the suit falls under Art. 17, 


Sch. II of the Oourt Fees Te ips plaintiff may be 

value properly the 
relief which he seeks for pur ads of Curt fee and 
the jurisdietional value will be the same as the value 
for purposes of'Court-fee L Bora Marr v. Torst Raw 
9 Lah. L. J. 579: 24 P. L. R. 27; I. L. T, 40 Lah, 99: A 
I. R. 1927 Lah, 890 609 


0nd * 


propriety of his valuation. 


injunction—Plaintiff's . 


N 


value of the 


‘N 
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e 
—— — 8,7, Iv, (0) and (d)—Declaratory suit 
' Valuation—Gross  over-valuation ‘by piawtiff— 
` Court's power to interfere under s, 161, Civil Pro- 
' gedure Code, : i 

Where a plaintiff seeks to obtain a declaratory decree 
with consequential relief under s. 7, cl. iv, sub-ol. (c) or 
to obtain an injunction under sub-cl. (d) of the Oourt 
Fees Act, the suit must be valued according to the 
amount for which the relief sought is valued in the 
plaint, and there is no direct authority for the Oourt 


` to interfere with the valuation set up bya plaintiff 


who seeks a relief under s. 7, cl. iv, sub-cl. (o) or (d) 
ofthe Court Fees Act, unless the Court can take 
advantage ofs. 151 ofthe Oivil Procedure Code. 

Obiter.—1f a plaintiff makes an absurd and outrageous 
‘nisrepresentation as to the value of his suit in order 
to have it tried by a higher Court, the Oourt can 
interfere with the valuation set up by a plaintiff by 
invoking its powers under s. 151, Oivil Procedure 
Code. O RAJENDRA BAKHSH SINGH v. BAHU RANI, A. I. 
R. 1928 Oudh 260 330 


€, 7, Ix, Sch. I, Art. 1—Suit for foreclosure 
. —Appeal against final decree—Court-fees. 

There is no difference in principle between a final 
decree for sale under O. XXXIV, r. 4, Civil Pro- 
cedure Code, and one for foreclosure under r 3 of 
the Order and anybody desiring to appeal against 
a, final decree for foreclosure must pay ad valorem 





‘ Court-fees as in any other appeal from a final decree. 


N Barazi v. BALLABHDAS, A. I.R 1928 Nag. 146 671 
— ——— 5.19. See O. P. C, 1908, s. 149 223 
Sch. I, Art. 1. See Court Fres Aor, ps 

1 


8. 7 

— — — Sch. I, Art. 1, Sch. ll, Art, 11. See C. P. C., 
1908, s. 2 756 

Sch. Il, Art. 1 (b). See O. P. O., 1908, d 


—— ——- Sch. ||, Art. 11— Civil Procedure Code (Act 
V of 1908), s, 144—Appeal from order on applica- 
tion for restitution—Court-fees. 

An appeal from an order on an application under 
s. 144, Oivil Procedure Code, for restitution of proa- 
perty taken in execution of & decree need not bear 
ad valorem  Conrt-fee. Tt is liable- to be stamped 
only as a miscellaneous appeal under Art. ll of 
Sch. II of the Court Fees Act. L RAHMAT ALI SHAH v. 
Rixut Kesu, A. I. R. 1928 Lah. 143 491 


Creation of under-proprietary rights—Deciara- 
' tion of Court, necessity of —Oudh Rent Act (XXII 

of 1885),s. 107-H. . 

Under-proprietary rights come into existence under 
s. 107-H of the Oudh Rent Act only when a. declara- 
tion is made by the Revenue Court. O Kusuar Das v. 
BaLBHADDAR SINGH, 4 O. W. N. 1269; A. I R.1928 
Qwdh 153; 12 R. D. 84 872 


Criminal Procedure Code (Act V of 1898), ss. 4 
(1) 7,435, 439—Mukhtyar—Right to appear in 
Criminal Courts—General order prohibiting 

. Mukhtyags from practising, legality of—‘Pleader’, 

. meaning of —Revision —interference. 

. A District Magistrate has no power. in view of 

s. 4 (1)(r) of the Oriminal Procedure Code, to passa 








_ general order prohibiting Mukhtyars from practising 


in the Criminal Courts 

' There is no reason “why a Mukhtyar, though he 
has no general power to appear in any Oourt, should 
be debarred from appearing in any proceeding ina 


. Criminal Court with the permission of the Court. 


4 
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An order prohibiting, Mukhtyars from practisin 
can be revised. by the High Court under as. 435 an 

439 of the Oriminal Procedure Code. B In re Rasrraa 
ABAJI KULKARNI, 29 Bom. L. R: 1587; A.I. R.1928 
Bom. 33; 29 Or. L., J. 32629 A. I. Cr. R. 403 56 


ss. 15, 350 (a)—Bench of Magistrates— 

Some Magistrates mot sitting throughout trial— 

Validity of trial. 

A Bench of Magistrates consisted of A, B and C. 
A and B began the trial and recorded a portion of 
the evidence, B and C sabat the next two hearings 
and all the three sat at the subsequent hearings and 
signed the judgment : 

Held, that the trial was bad and liable to be get 
aside as ib contravened the provisions of s. 350 (a) o£ 
the Oriminal Procedure Code, even though the quorum 
required was only two. O Suras BALI v. EMPEROR, 4 
O, W. N, 1240; A. I. R. 1928 Oudh 212; 29 Cr. L. J. 
310; 9 A I. Cr. R. 414 878 


— S8. 29-A, 528-A, 529-A—European British 
Subject —Claim to be tried as such, when to be 
made—Duty of Magistrate. < 
A claim to be dealt with asa European British 

subject under ss. 29-A, 528-A and 529-B. of the Criminal 

Procedure Code must be made before the trial or 

enquiry has actually commenced, and if it is not then 

made, it cannot be made at any subsequent stage. 

Per Cuming, J.—A Magistrate is not bound to ask 
an accused who is apparently a European British 
subject whether he claims to be tried as such, so far 
as cases coming within Chap. XLIV-A of the Criminal 
Procedure Code are concerned. © Carmen v. O'BRIEN, 
54 C. 1041; A.I R. 1928 Oal. 97; 29 Cr. L. J. 245; 9 A. 
I. Or. R. 471 j 353 
————— $. 69 (1), See PENAL Cops, 1860, s. 173 563 
— —— 58. 107,146. See Torts | 479 
————— $8. 107, 202- Security proceedings— 

Preliminary enquiry by zaildar—Dismissal of case 

upon zaildar's report, legality of. 

` A Magistrate should not dismiss a case under 

s. 107, Oriminal Procedure Code, upon the report of 

a zaildar, but must himself decide the case on the 

merits after hearing the evidence of both the 

arties. L Musa v. Mam Kauk, 9 Lah. L. 4.548; A. I. 

. 1928 Lah, 119; 29 Or. L. J. 267; 29 P. L. R. 271; 9 
A. I. Or. R.453 -. - 603 


— ——- $8. 118, 123 (2)—Security not furnished— 
Reference to Sessions Judge—Magistrate's power to 
accept security pending reference—Effect of 
accepting security. . 

Where an accused fails to furnish security under 
s. 118, Oriminal Procedure Code, anda reference is 
made tothe Sessions Judge under s. 122 (2) of the 
Code the Magistrate does not become functus officio. 
Notwithstanding such a reference he can accept 
security ifone is offered before the decision of the 
reference by the Sessions Judge and when security 
is accepted by the Magistrate the reference to the 
Sessions Judge automatically comes to an end, and 
the right of the accused to appeal which was in 
abeyance revives. L EMPEROR v. MuMAMMAD AKBAR, 
A. I. R. 1928 Lah. 64; 29 Cr. L. J. 236; 9 A. Or. R. 
490 286 

8.13 3—Construction of latrine om one's own 

. land—Magistrate's power to order removal of latrine. 
The mere construction of a latrine on one's own 

land cannot be considered a nuisance withih the. 

meaning of 8. 133 of the Oriminal Procedure (ode, 
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A Magistrate has, therefore, no power to make an 
order under s.133 of the Criminal Procedure Code 
directing a person to remqye a latrine built by him 
on his own land, though he can direct him not to us 
it in such a way as to cause a nuisance to the neigh- 
bours. A GaunrSHANEAR v. SRI KRISHNA, L. R. 8 A- 
172 Cr.; 26 A. L.J. 86; 9 A.I. Or. R. 12; A. I. R. 1928 
All. 128; 29 Or. L. J. 233 -~ “242 


- Ss. 133, 139-A— Bona fide dispute as to 
public right—Jurisdiction of Criminal Cowrt— 
Düty of Court— Reliable evidence, meaning of. l 
The existence of a bona fide dispute about the right“ 

of the public to pass over a certain path does not oust 

the jurisdiction of a Magistrate to proceed under s. 133, 

Criminal Procedure Oode. 7 
Under s. 139-A, Oriminal Procedure 





Code, the. 


Magistrate, in an enquiry under s. 133 of the same. - 


Code, has to find ifthere is any reliable evidence in. 
support ofthe denialof the party alleged to cause 
obstruetion. By reliable evidence is not meant that 
the Magistrate should weigh the evidence produced 
by both sides and then come to the conclusion which 
he believes or which he prefers, but the Magistrate 
should take the evidence as it stands and ses whether, 
on the face of it, if there was no evidence to the. 
contrary, he should come to the conclusion that the 
evidence was false and was, therefore, unreliable 
L Harr Kisyanv, KANSEI RAM, 29 Cr. L. J. 254: 9 A: T. 
Cr. R. 540 i -485 


——2—— 55, 133, 139-A. (2)— Publice nuisance—. 
. Denial. of public. right—Duty. of Magistrate to stay 
proceedings—Dismissal of. application, legality of.. 

The proper procedure to be adopted by. a Magis- 
trate where he finds in proceedings under s. 133 of 
the Oriminal Procedure Oode that there is reliable 
evidence to show that the place from which the 
alleged unlawful obstruction or nuisance is sought 
to be removed is not a public place, is not to dismiss 
the application and refer the parties to the Civil 
Court but to stay the proceedings before him under 
s. 139-A (2) of the Code until the matter of the exist- 
ence of the alleged public right is decided by a 
competent Oivil Court. O Desr. DAYAL v. MaNA40,.5 O. 
W. N. 78; 29 Or. L. J. 244; A. I. R. 1927 Oudh 632 i 

; LL 333 
—— —:8.139-A. See On. P. C,, 1898, s.133 485 
S. 145—Evidence: not discussed— Reasona 

for decision not given—Order, legality of. 

An order under s. 145 of the Criminal Procedure 
Code, which only contains a very brief statement of 
some of the facts of the case, does not discuss the 
evidence adduced by the parties and states no 
reasons - is- not a decision as required by law. N 
EMPEROR v. RAGHUNATH, 29 Or. L. J. 312; A, I. R. 1928 


Nag. 255 "907 
— ——— 8.146. See On. P. O,;1R98, s. 107- 479 


————— 88,156, 165—Investigation by — Police— 
~- Entry into house of stranger -to verify truth of 

statements received during investigation, legality of. 

The only authority which a Police Officer making 
an investigation has to enter a house without a 
search warrant is when he has reasonable grounds 
for believing that anything necessary for purposes of 
&n investigation into any offence which he ig 
authgrised to investigate, may be found in an 
oo the limits of the Police Station of which 

eisin charge. He has no power to make pro- 


himself as ‘to the. truth of an allegation müde by 
& complainant, or an accused or a witness during in-. 
vestigation. A JAGANNATH v. EMPEROR, L.R. 9 A. 13 
Or.; 9 A. I. Or. R. 102: 29 Or, L. J. 272; A. I. R. 1928 
All, 185; 26 A. L. J. 410 688 


————- 8, 162 as amended by Act XVIII of 1928 
—Accused’s rightto copies of statement recorded 
by Police—Time for : making application—Called’, 
meaning of—Accused, whether -bound to wait till- 

"opening of cross-examination. s 
Under the provisions of s.: 162-of the Criminal. 

Procedure Code, when a witness for the prosecution 

is produced- in Court the accused is entitled to 

apply for a copy of his statement recorded by 

Police, and if he makes an application at that stage, 

the Court is bound to refer. to the writing and to 

direct that the accused be furnished with a copy. 
thereof, subject to the proviso that if the Court is of 
opinion that any part of such statement is not 
relevant to the subject-matter-of the enquiry or 
trial, or that its disclosure to the accused is not 
essential in the interests of justice and is inexpedi- 
ent in the public interest, then the Court shall 
record such opinion and exclude such part from the 
copy furnished to the accused. . ~ - 

The Court-has no power to refuse the granting of 
the copy untilthe cross-examination has been opened 
and the accused has by his questions laid a founda» 
tion for holding that there is contradiction between 
the statements made in Court and those made before 
the Police. j TM 

Per Jwala Prasad, J.—The words “the Court shall 
refer to such writing” in s. 162 of the Criminal Pro- 
cedure Code are obviously for the purpose of 
enabling the Court to exercise discretion” under 
the second proviso, and not for the purpose of 
restricting the right of the accused to obtain a copy, 
the discretion wherein was expressly taken away by 

the Legislature. Pat RAMGULAM TELI v. EMPEROR, 9 

P. L. T. 92; 7 Pat. 205; 29 Or. L. J, 297; “AL. R. 1928 

Pat.215 j 817 


S. 162 as amended by Act XVIII of 1923— 
Application for. copy of statement of prosecution 
witness —Proper time-for making such application— 
‘Proof of statement, mode of. LONE " 
An accused is not entitled under s. 162 of -the 

"Criminal. Procedure Code to a copy of the statement 

made by a prosecution witness before the witness 

on behalf of the prosecution, who is sought to be 
cross-examined by such statement is in the witness- 
box.- The request.has to be made to the. Court when 





‘the witness on. behalf ofthe prosecution is. under 


cross-examination. : 

The statement by which it is sought to contrafiict 
the prosecution witness under s. 162, Criminal Proce- 
dure Code, must be either proyed by ‘the investigating 


officer, or must be admitted by the witness in his cross« 


examination,or must be proved in some other way 
before itis put to the witness under s. 148 of the Evi« 
dence Act, 1872. B. ExPEROR v, SHAIKH Usman, 29 
Bom. L. R. 1581; A. I R. 1928 Bom.23; 29 Or.L, J 
221; 52 B,195; 9 A. I. Cr. R 476 ; 57 
-— —— $.162.as amendgd by Act (XVIII of 1928)— 

Statements before Police, proper use of. a 

Statements .made by prosecution witnesses before 
the Investigating Police Officers cannot be used except 
for the limited purpose specified in. s 162 of the 
Oriminal Procedure Oode, .L HAYAT y, MEUS 29 

Q 


miseuous entries into houses simply te satisfy . Or, kas J, 282; Ay T, R. 1928 Lah, 380 . 


"A. l. Or. R. 481 


; igonwacted undgy '.8 
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— $, 165. See Oz. P. C., 1898, s. 156 


s, 195 (1) (b)—Complaint to Police—Subse- 
quent complawnt to Magistrate on same facts— 
merger—Prosecution for false charge—Complaint 
by Magistrate, whether necessary—Commuttal before 
tling of complaint to Magistrate, validity of. 

‘The accused made a complaint to the Police which 
was found to be false and he was committed for 
trial to the Sessions Court for an offence. under 
B. Zil of the Penal Uode. Subsequently he made a 
similar complaint to a Magistrate and ‘contended 
that the committal proceedings should be quashed 
as there was no complaint in writing by the Mugis- 
trate within the meaning ofs. 1¥5 of the Oriminal 
Procedure Code: 

Held, that the principle that where a complainant 
makes a complaint to the Police and subsequently 
makes a similar complaint to.the Magistrate, the 
complaint to the Police merges in the complaint to 
the Magistrate and the complainant cannot be pro- 
gecuteu tor having made a talse accusation without & 
complaint by the Magistrate, was not applicable to 
the case inasmuch as there was nocomplaintto the 
Magistrate at the time of the committal order, and 
that the committal order was, thereiore, pertectly 
vulid. Biimperon v. UKHA MAHADU BARASE, 29 Bom. 
L. R, 1990; A. L. R. 1928 Bom. 22; 20 Ur. La J. uo 


5 
$9,202. See On. P. O., 1899, s. 107 603 
204—Summoning accused piecemeal, 








———— &à 
legality of. 
'l'here 18 nothing either irregular or improper in a 

Magistrate first issumig process for one of the 

accused and then changing his mind and issuing 

process ior ali the accused before taking further 


evidence. L ALAM v. EMPEROR, 29 Cr. L. J. 298; A. 1. 
R, 19296 Lah. 043; 10 A. L. Or. 8.10 |. 778 
— ———— sS, 234—Ujfences of same kind, within one 


year—4 ownt trial, whether regular. 

An accused can be tried for three offences in one 
trial if tne Ottences are of the same kind within the 
meaning of s.Zó& of the Uriminal Procedure Code 
and it they were committed within the space of one 
year. Pat JAMNA PRASAD v. EMPEROR, ZU Ur. L d. 
251; 9 A. 1. Or. K. 489 826 
ss. 234,236, 238—Penal Code (Act XLV 

of 1800), 38.. 411, 41d—Charge under s. 418—Con- 

viction sor three ojfences under s. Lil—Legality 
of conviction—Alisjoinder -of charges—Conviciron 
for minor ojfence on charge for major ojfence. 

‘he accused was charged under s. 413 of the Penal 
Code of being a habitual receiver of stolen property, 
Some ten or eleven instances of receipt of stolen 
property were put forward by the prosecution. 
‘At the trial the Sessions Judge thought it proper to 
add charges of three separate offences under 8. 411. 
‘he three incidents wnich formed the subject of 
‘these charges were three of the incidents relied on 
by the proSecution to establish the habil of receiving 
stolen property. The charges under 5.411, though 
proved, were tound by the Judge nota sufficient basis 
‘tor the finding of habit necessary to a conviction 
under s. 413, andthe accuged was convicted of the 
offences under 8. 411:e 

Held, tbat the convictions 





were not illegal 


' inasmuch as the offences under s. 41l were merely 
-^minor offences forming ingredients of the main 


charge under 8, 413, for whicu the accused could be 


688 - 


238 of the Oriminal Procedure 
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Code even if separate charges had not been framed, 


and that ss. 234 and 236, Criminal Procedure Code, 
had no application to the case. A Har PRASAD v. 
Emperor, L. R.8 A. 370 O£59 A, I. Or. R. 4; A. I. R. 
1928 All, 139; 29 Or. L., J. 232 241 


247—Swmmons case—Death of com- 
plainant pending -inquiry—Accused, right of, to 
, acquittal. f . : 

Where the complainant in a summons case dies 
pending the inquiry before the Magistrate, the Magis- 
trate snould acquit the accused and should not pro- 
ceed further with the inquiry. 

The clause beginning with the words 'unlesz for 
some reason he thinks" in s. 247, Criminal Procedure 
Code, does not apply to the case of a complainant who 
is dead. M [n re Bontu APPALA Naru, Z7 L. W. 85, 
A. l. R. 1928 Mad. 167; 29 Or. L. J. 2497; 51 M. 339; 9 
A. l. Cr. R. 500; 54 M, L. J. 714 512 
————— ss. 250, 439-—Criminal revision—J uris- 

diction of High Court to award compensation. 

Qucre.—Whether it is open to the High Court 
in criminal revision to award compensation to 
the accused under s. 250 of the Criminal Procedure 
Jode. A AMINULLAH v. EMPEROR, A. 1. R.1923 AL, 95; 
L.R.9 A.28 Or.; 26 A. L. J. 328; 9 A, I. Or. KR. 197; 
29 Or. L. J. 274; L. L., T. 40 All. 100 690 


———— S. 257—Re-calling of prosecution witnesses 
—Accused's Tight to cross-examine them—Appli- 
cabilwy of s. 237 to summons cases. ; 
The only object of re-calling a prosecution witness as 

& defence witness under s. 297, Oriminal Procedure 

Code, is to secure an opportunity to the accused for 

further cross-examination.  . 

. Once a eummons has been issued toa prosecution 

witness under 8.25; of the Criminal Procedure Code 

and the witness is before the Court, there is no 
jurisdiction in the Court to dictate to the accused 

the terms upon which the examination of the witness . 

shall be conducted, lf the accused wishes to put 

questions in cross-examination the Magistrate is 
bound to allow it. | : 

The principle ofs.257 applies to summons cases 
also. Pat KAMESHWAR SAHU v. EMPEROR, 29 Ur. L.J. 
3us; A. I, R, 1928 Pat. 253 =. & 846 


— —— $8. 263, cls. (8) and (h)—Swmmary trial—- 
. Failure to gwe reasons Jor conviction—Accused’s 
plea and examination net recorded—Conviction, 
legality of. : 
Omission by a Magistrate, in a summary trial, 
to record the plea of the accused and his examina- 
tion as r3quired by cl. (g) of 8.263, Criminal Pro- 
cedure Coue, and failure to give a brief statement 
of the reasons for the findings as required by cl. (A) 
of the said section, vitlate the trial. A MURAT DINGH 
v. EMPEROR, L, K.Y A. AU Cr; Z6 A. L. d. AU; 9 A. I, 
Or. R. 98, Zu Ur. L. 9. 265; A. 1. KR. 1928 All, 266 592 


— $S. 297, 307—Jury trial—Verdict_ of 
‘guilty —Juage preparing rejerence to High Court 
in anticipation of prst verdict—Second charge— 
Verdict of ‘not guilty'—Procedure, illegality of. 
Where a Jury returned a unanimous verdict of 

‘guilty’, but the Sessions Judge charged them again 

and they returned a unanimous verdict of ‘not guilty' 

and it also appeared from the record that the Sessious 

Judge had before his second charge anticipatgd the 

Jury bringing in a verdict of ‘guilty in the first 


—————— S. 





instance, and written outa letter ot reference to the 


High Oourt disagreeing withtheduy; =. 3 


1 
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Held, that the procedure followed by the Sessions 
udge was entirely illegal and unwarranted by law 


and that the accused should be re-tried. C LEGAL ' 


REMEMBRANOER v. JAHEY SHÊIKH, 32 O. W. N. 144; 29 
Or. L. J. 228; A. I. R. 1928 Cal. 228; 9 A. ] Or. R. 451 


90 
——-——$. 342 (2)—Examination of accused— 


Defamatory statement— Prosecution for defamation, . 


legality of—Privilege. i 

An accused person cannot be prosecuted for 
defamation in respect of a statement made by him in 
his examination under s. 342 of the Oriminal Pro- 
cedure Oode. A MURLI PATHAK v. EMPEROR, L. R. 8 A. 
128 Or..8 A. I. Cr. R. 211; A. I. R. 1927 AIL 707; 25 
A. L. J. 855; 29 Or. L. J. 262; 50 A. 169 561 
————— 6, 350 (a). See On. P. C., 1898,85. 15 875 


SS, 350, 526—Transfer — Reasonable 


apprehension, whether sufficient—Accused's right: 


to fresh examination of witnesses. 

Itis enough for the transfer of a case that the 
applicant for transfer has reasonable grounds for 
apprehension that he will not receive proper justice 
at the hands of the trying Magistrate. it is not for 
the Uourt to decide whether the apprehensions of the 
accused are true or not. ` 

An accused has, under s. 350 of the Code of Grimi- 
nal Procedure, aright to demand that the witnesses 
or any of them besummoned and re-examined when 


the case is tried by the Magistrate to whom it is. 


transferred for trial. He can, however, waive his 
right. Pat OHHANU PRASAD SINGH v. EMPEROR, 29 Cr. 
L. J. 229; 9 A. I. Cr. R. 486 160 


SS, 353,537—Failure to examine-witnesses 
in accused's presence—Illegality—Waiver, effect of. 
Failure to examine the witnesses in the presence 

of the accused vitiates a trial except in cases men- 

tioned in s. 393 of the Oriminal Procedure Code. 

Ib is not a mere irregularity which can be cured 

"under s. 537 of the Uode or by waiver on the part of 

the accused's Pleader. Pat BióaN SINGH v. EMPEROR, 

-6 Pat. 621; A. 1. R. 1928 Pat. 143; 29 Or. L. J, 200; 9 

P. L. T. 927; 9 A. I. Cr. R. 450 530 


‘= $8,367, 424 — Appellate Court —Judgment 
not giving points for determination -or reasons, 
- legality of. os Me 
A judgment of an Appellate Court which does 
"not discuss the points urged in the memorandum of 
appeal and without giving any reasons, holds that a 
"Convietion is correct, is not a legal judgment under 
B. 424 read with s, 367 of the Oriminal Procedure 
Code. N KALIKRAM v. EMPEROR, 29 Or. L. 9.270. 665 


S. 403—Acquittal—Conviction : on -same 

facts for another offence, legality of. |. 
i; Where an accused has once been acquitted he 
cannot be convicted on the same set of facts for 
an offence different from: the one with which he 
was charged and acquitted. L Soxma Mar v. EMPEROR, 
29 Cr. Lid. 282; A. 1. R. 1928 Lah. 332 766 


S. 403 (1) —Rash driving resulting in hurt 
—Conviction under Motor Vehicles Act: (VIII of 
1914), s. 5—Fresh prosecution under ss! 279, 388, 
Penal Code, whether barred. 

A motor driver, who drove recklessly and thereby 
caused grievous hurt to a person, was convicted under 
8. 9 of the Motor Vehicles Act. He was subsequently 
prosecuted under s. 279 of the Penal Code. It was 








Pentendsd on kabali cf the accused that the second . 


ally after the lapse of a-long time. 
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prosecution was barred under s. 403 of the Criminal 
Procedure Code: l f 

. Held, that though the accused could not be pro- 
secuted for an ottence under s. 279 of the Penal 
Code or for any offence circumscribed by the rash 
driving, yet his conviction for rash driving could 
not protect him from prosecution for the consequences 
‘of such rash driving under s, 338 of the Penal Code. 
A GUR Narain v. JIMPEROR, L. R. 9 A. 11 Or; 9 A. I. 
Or. R. 99; 26 A. L. J, 160; 29 Or. L. J. 271; A. LR. 
1928 All. 191 687 
= S. 424, See On. P. G,, 1898, 5, 36 665 
——— — SS. 435, 439. See Cr, P. U., 1898, ss, 4 (1) 
- (r), 435, 439 56 


— — — 8. 439—Application for enhancement of 
' Sentence, when to be made—Ezpiry of sentence, 
- whether ground for refusing interference. 

In all cases where the sentence is considered by 
the prosecution to be inadequate, the District Magis- 
trate or the Sessions Judge, as the case may be, 
should be moved by the Police at the earliest Possible 
moment after the trial and where: possible, before 
the acoused has served his sentence, aithough the fact 
that the sentence has expired before such action is 
taken is, in itself, no reason for refusing to interfere, 
Pat EwPEROR v. PRABHU UPADHAYA, 29 Or, L. J. 261; 
A, 1. R. 1928 Pat. 201; 9 A. L Or. H.523. ` 536 


—————— $8. 439— Reference— Enhancement Of sen- 
tence—heference by District Magistrate for enhances 
ment, legality of—Proper procedure. 

A. reference for enhancement of sentence by 
District, Magistrate direct to the- High Court is 
irregular and unwarranted by law. The proper 
course- for a District Magistrate to adopt is to 
instruct the law officers ot the Crown in the High 
Court to file an application for revision asking for the 
enhancement of sentence. -L GULAB v. EMPEROR,:29 Or. 
L. J.235 285 
——-- $8. 439, 562-Hmbezzlement—Sentence— 

Letting off aceused on probation of good conduct— 

KRevisvon—Interference. 

Although in a caseof embezzlement usually a sen- 
tence of imprisonment should be passed, where the 
irying Magistrate has given tho accused the benefit 
of s. 9v2, Uriminal Procedure Uode, the High Court 
will notinterfere with his order in revision especi+ 

L EMPEROR v, 

JÊHAIBATI LAL, ZU Ur. L. J. 291; 10 A. I. Or. R 97 775 

——— $. 926. See Or. P. O., 1598, ss. 390, 526 160 

- S. 526— A pprehension that Magistrate would 
not give effect. to certain Legal objections—Transfer. 

A case cannot be transferred on the sole ground that 
it is apprehended that in the ultimate judgment 
which the Magistrate would deliver in the case he 
"would not give effect to certain legal objections 
‘which might be taken at the trial. L MUHAMMAD AZIM 
X. NIAZ MUHAMMAD, ZU Or. L. J, 289; A. I. Ro 1928 Lah, 
817; LUA, L Or. R. 8 e. 273 
—— S. 526— Grounds for transfer. . 

Applications for transfer cannot be lightly granted 
where they are based on fanciful and sentimental 


&rounds or are supported by false affidavits, L 


MASHAR KHAN v. EMPEROR, 29 Or. Lu J. 220; A. 1, R. 
192o Lah. (6; 9 A. L Ur. R. 514 108 


——— S, 526—Transfer, policy of law relating 
to— Expression. of opinion on same facts in previoug 
ease, whether ground for transfer. E 
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The policy of law relating to transfer of criminal 
cases is to inspire confidence in the minds of 
accused persons in the administration- of justice and 
in the integrity of the Magistracy. - The ` superior 
Qourts are expected to have due regard: to the 
susceptibilities of the accused persons and if they 
are satisfied that there are reasonable grounds, that 
is, grounds- which a reasonable person placed in the 
position of an accused person -considers to be 
sufficient, for entertaining an apprehension that the 
accused will not have a fair and impartial trial in 
the -Uourt of a Magistrate then an order for trans- 
fer should be made. A. NE l 

The mere fact that in a previous case against other 
accused under the same section and almost on 
identical facts the Magistrate convicted the accus- 
ed then before him is no ground for transferring a 
case. L Amar Natu v. EMPRROR, 29 Cr. L. J. 295; A. 
I. R. 1928 Lah. 460 783 
——— —— 88, 528-A, 529-A. See Cr. P. O., 1898, s. 

29-A ` : . 353 
———— $. 537. See On. P. C., 1898, ss. 353, 537 530 


——— —— $, 561—Sentence, enhancement — of— High 
Court, powers of, how to be exercised-—Order 
expunging remarks—Notice to lower Court, whether 

' necessary: ; i dE "NEN 
A-High Court will- not ordinarily ‘exercise its 

power of enhancing a sentence except on the -motion 

ofthe Local Government. 

A High Court has inherent jurisdiction under 
g.561 of the Criminal Procedure Code to act.suo 
motu and order expunging of objectionable remarks 
in the judgment of a subordinate Court without issu- 
ing the notice to the District Magistrate or to the 
trying Magistrate to show cause as to why the 
deletion should not be made. N GUNWANT PARASHRAM 
NAIK v. Govinp BHAU, 29 Or. L. J. 313; A. I. R. 1928 
Nag. 242 912 
LL. 8.562. See Or.P. O., 1898, s. 439, 562 775 
s. 562—Release of accused- on probation n 
* perjury case, propriety of: = 9 

It is not desirable to apply the provisions of s. 562 
of the Criminal Procedure Code to a person found 
guilty of deliberately committing perjury to screen 
an offender. S EMPEROR v. AKBAR, 29 P. L..R. 219; A. I, 
`'R. 1928 Lah.-296; 9 A. I. Or. R. 496 107 


Criminal trial—Appeal from  -.acquittal—Pre- 
sumptionsin favour of accused. - 

In an appeal by Government against an acquittal 
the accused starts with a double presumption in 
his favour. Firstly, there isthe rule that it is for 
the prosecution to make out their case and that until 
thes doso beyond.all reasonable doubt the accused 
must be presumed to be innocent and, secondly, that 
the accused having succeeded in securing an ac- 
quittal from a Court, a Superior Court will not inter- 
fere until the Orown. show conclusively that the 
inference of guilt is irresistible. Pat EMPEROR v. 
GHULAM NABI, 6 Pat, 768; A. I. R. 1928 Pat. 146; 29 Cr. 
L. J. 301; 9 A. I. Or. R. 385 835 


mn Burden . of proof—Duty of prosecution— 
* Criminal Procedure Cod@ (Act V of 1898) s. 489— 
Acquittal of pérsons fot before High Court, legality 





' of. 

i rd area of 1100 bighas of land was attached and 
the petitioners along with certain boys. were charged 
with having cut jhalasi within that area. It was 
astablished in evidence that prior to the date of the 
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occurrence the petitioners had obtained ‘delivery of 
possession, of a portion of the attached area extend- 


ing to 345 bighas. The Gpurts -below assumed that 
unless the'accused proved: that they cut from 


‘within the area of the 345 bighas they must be held 


to havecommitted theft and convicted the accused. 
"The boys were released after admonition under s. 562A 
of the Oriminal Procedure Code: 

Held, (1) that the conviction was wrong inasmuch 
asthe burden of proving that the area from which 
the jhalasi wascut was not within the area of 349 
bighasin the possession of the petitioners was on 
the prosecution and-the prosecution had failed to 
discharge that burden; : 

(2) that the High Court had jurisdiction, in the 
circumstances, to set aside the conviction of the boys 
also even though they were not before the High Court. 
Pat Tutsi Manto v. EMPEROR, 29 Or. L. J. 259; A. I. 

. 529 
aaa Charge for substantive -'offence—Conviction 

for abetment—Legality of conviction. , 

An accused can be convicted- for abetment on a 
charge for the substantive offence. Pat EMPEROR V. 
GHULAM NABI, 6 Pat. 768; A, I. R, 1928Pat. 146; 28 
Or. L. J. 301; 9A. I Or. R.385 -+ --- - 835 
Cross-cases—Use 'of- evidence- in: one case aa 

evidence in the other, illegality of. . 2105 

It is illegal to use as evidence in a case-evidence 
led in another case which was not recorded in the 
presence of the accused. L HAYAT s. EMPEROR, 29 Cr. 
L. J. 282; A. I. R. 1928 Lah. 380 - i -+ + 766 


Duty of Magistrates—Private conference with 
Prosecuting ` Officer—Invoking intervention of 
superior: Executive Officers—Putting accused to 

- anconvenience—Improper conduct. 

^ It igs an elementary principle of justice that & 

‘person cannot simultaneously perform the functions 

of a prosecutor’ and ‘those of a Judge in a criminal 

case. A Magistrate ceasesto be an Executive Officer 
when he is sitting ina Court to try a criminal case. 

A District Magistrate as such is directly subordi- 
nate to the High Court and he cannot be allowed to 
invoke the intervention of his- superior Executive 

Officers in a matter concerning the discharge of his 

judicial duties for which he owes responsibility only 

to the High Court. l 
It is improper on the part of a Judicial Officer to hold 

private conferences with the Prosecuting Officers in 

respect ofa criminal case upon which he has toad- 
judieate. 7 : 

' One of the most important duties of a Court of Law 

ig to create and maintain confidence in the adminis- : 

tration of justice and to conduct itself. in such “a 

manner as to produce in the minds of the parties an 

impression that. ‘nothing but absolute. justice would ' 








‘be done to them. L Tas MoHMUD v. EMPEROR, 29 P. D. 


R 14; I. L. T, 40 Lah, 36; 29 Or. L. J. 212; A. I.-R. 
1928 Lah. 125; 9 A. I. Or. R. 505 100 


.— Duty of prosecution and defence respectively 
— Defence merely relying on defects in prosecution 
evidence, propriety of. | 
Although the prosecution must prove their case in 

the first instance before the accused can: be called 

upon to make their defence, yet when evidence- has 





once been given on oath by witnesses- who profess to 


have seen the occurrence- and who directly implicate 
the accused and ascribe particular acts to them, it 


-will not avail the accused merely to rely upon dig 


l bj $ 
Vol, 107] 
Criminal trial—coneld. : 72 a 


crepancies here and there or upon the absence 'of 
adequate motive or on indications that there may. 
be exaggerations in the prosecution story. Pat 
GHANSHYAM SINGH v, EMPEROR, 6 Pat. 627; A. I. R. 1928 
Pat. 100; 9 A. I. Or. R. 460; 29 Cr. L. J. 239 305 


Magistrate having knowledge of ‘case during 
| investigation—Trial, propriety of. - 

A Magistrate who has some knowledge of the case 
. while it is under investigation should not try the 
ease. Buta conviction cannot be set aside or re- 
trial ordered on this ground where the accused is 
not shown to have been prejudiced. Pat EMPEROR 
v. GHULAM Nast, 6 Pat. 768; A. I. R: 1928 Pat. 146; 29 
Or, L. J. 301; 9 A. T. Cr. R. 385 - 835 
Prosecution coming to Court with incomplete 

case—Re-trial, legality of. ` | 

The prosecution is not entitled to ask fora re-trial 
where it comes to:- Court with an incomplete case 
which so far asit goes confirms the defence of the 
accused. Pat P.K. Sen v. EMPEROR, 29 Cr. L.J. 258; 
A. I. R. 1928 Pat. 293 a l 529 


Sentence—Enhancement of in 
revision, grounds for. ; TE 
‘The mere fact that the High Court asa ‘Oourt of 
first instance would have passed a heavier sentence 
is not by itself a sufficient ground for enhancing a 





sentence 





gentence in revision especially when the sentence - 


passed by the trial Magistrate is a substantial one. 
KHANA v. EMPEROR, 28 Or. L. J. 276; 9 A.I. Or. R. 
504 2 oS KN ans 759 
: Warrant case—Accused reserving right of 
eross-examination—Charge framed for offence 
triable as summons case—Procedure relating to sum- 
: mons case, legality of adopting—Accused's right to 
#e-cross-examine prosecution witnesses. 
Where a case is tried as a warrant case and the 
accused reserves his right of cross-examination, he 
is entitled to have the prosecution witnesses sum-. 





moned for cross-examination after the framing ofthe ` 


charge even ifthe charge is framed fer an offence 
triable as a summons case. L Devi DIAL v. RATTAN 
Devi, 29 Cr. L. J, 235; A, I. R 1928 Lah. 294 285 


Custom--Allenation —Female heir—Right of aliena- 
` tion—Succession — Daughters exclude collaterals— 
` Special custom excluding daughters—Burden of 
proof. à E 
Under the general Customary Law of the Punjab 
collaterals in the sixth degree of the deceased male 
holder are not entitled to inherit his estate in pre- 
ference to his daughters especially when the estate 
has not been proved to be hneestral The onus of 
proving a special custom in favour of their right of 
succession to the exclusion of daughters rests on the 
collaterals. < . 5 "TW 
The rule of Customary Law is firmly established that. 
a female inheriting landed estate from a male holds 
the property on life-tenure and it is immaterial whe- 
ther the female isa widow, a daughter or a mother.. 
A female is not competent to alienate property 
inherited by her except for necessity and the 
reversionary-heirs of the last male holder are entitled 
to contest an alienation made by her even if the 
roperty is not proved. to be. ancestral. L AHMAD 
DIN v. Fatima BIBI, A. I. R, 1928. Lah. 290 489 
Ancestral land—Ancestor not owning but 
simply possessing land. —Land, whether ancestral. 
To establish the ancestral nature. of land it is 
pooessary io prove that the ancestor owned if; mere 
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proof of possession by such ancestor in any capacity 
is not enough. L Hira v. TEK Onanp,10 Lah. L. : : S 
Succession — Self-acquired property— 

Daughters, whether exclude collaterals. 

''he-general rule of Customary Law of Amritsar 
District and, in fact, that of the Punjab is that 
daughters exclude collaterals in succession’ to self- 
acquired property. L Pre BAKHSH v. GHULAM BIBI, A, 
I. R: 1928 Lah. 305; 9 Lah, 352 280 


Customary easement. See OUSTOMARY BIGHT 522 
Customary right and customary. easement, 
distinction between—Customary “right, proof of— 
~ Continued use for 20 years—Presumption of acquisi- 
tion by grant—Sufficiency of user, whether question 
_ of law—Civil Procedure Code (Act V of 1908), 

s. 100—Custom resulting in loss of right of enjoy- 

ment of property, validity of—License to excavate | 
* earth for making pots, whether irrevocable. ' 

There isa distinction’ between a customary right 
and a customary easement; for the acquisition’ of 
the former no 
proved. . 
- In order to establish a customary right to do on 


. the land of another acts, which, in.thé absence of 


any custom, would be acts of trespass,the enjoyment 
must have been s0 acquiesced in, by the.owner, as 
to give.rise to the 


Customary Law of the place -in respect of the-per- 
sons and things which it concerned. . .- - - - - 

- Whether from the proved or continued user.over 20: 
years, such an acquiescence on the part of.the owner, 
as would give rise to.& presumed grant, could be. 
inferred is a question of law on which a second. 
appeal would lie. . < iE E 

“A user for a period of 20 years is sufficiently long 
to enable the Court, in the. absence of a.protest.from . 
the person concerned, to draw the legal inference that. 
the exercise of the right, must have had a lawful 
originin a grant.  . NECS 

A custom may be good even though its exercise 
may haye the:effect of depriving. the owner of the 
soil, of the whole use and enjoyment of his pro- 

erty. ae " A : 

s ‘The right.to excavate the earth and carry it away_ 
for the purpose of making pots is a license coupled 
with agrant and is in the nature of a benefit to 
arise out of land -or an interest in land, and as such 
ig irrevocable at the option of the owner of the land.. 
N Rusnu: v, RusH, 23 N. L. R. 192; A. I. R. 1928 Deg 
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Damdupat. See INTEREST ' 199, 208 
Decree—Forfeiture clause, whether can be relieved 
> against in decrees which are not by consent, " 

.A provision for forfeiture for. non-payment in & 
decree cannot be relieved .against unless the. decree - 
is a consent decree. 4 

Where a decree in favour of a landlord directed 
the defendants-tenants to pay the arimgars of rent 
within a particular time and in default the defends 
ants were to be evicted and the plaintiff put in posa 
session, and the defendants defaulted to pay : : 

Held, that the plaintjf was entitled: to enforce the 


clause for possession and the forfeiture could not be : 


M  GIRIDHARDOBS ` Co’ v, Para 
(1926) M. W. N. 79; A. LR, 
793 


relieved against. 
Appapural, 27. D. W. 135; 
1928 Mad, 193; 54 M, L. di 816; 91 M, 157 


particular period of enjoyment need be . 


inference, that originally-by-. . 
.agreement or otherwise, the usage had. become. a- 


Bb — 
Deed-Material alteration—Decree for admitted 


amount, whether can be given. 
Plaimtiff sued on a promissory note for Rs. 10. 


"The defendant pleaded that the promissory note was 


for Rs. 5 only and that the amount had been paid 
off. It was found that the document was altered by 


the plaintiff but that the discharge pleaded by the 


defendant was untrue: 

Held, that inasmuch as the deed had been material- 
ly altered it was entirely void and the plaintiff could 
not be given a decree even for the amount of Rs.5. C 
DILJAN v, MAKBUL KHAN 475 


Defence of India Act(IV 0f 1915), s. 5—Duty of 
Commissioner to read over deposition of witness. 
The fact that Commissioners trying a case under 

the Defence of India Act are authorised to make a 

memorandum only of the evidence of witnesses ex- 

amined by them, does not relieve them from their 
duty to have the depositions read over to the wit- 
messes as required by s. 360, Criminal Procedure Code 

L Tas MOHAMMAD v., EMPEROR, 29 P, L. R. 14; I, L.T 

40 Lah, 36; 29 Or. L, J. 212; A. I. R. 1928 Lah. 125; 9 

A. I, Or. R. 505 : 100 


Divorce—Grounds for  divorce—'Cruelty'—Isolated 
acts of violence, whether sufficient —Adultery of wife. 
—Condonation—Revival—Mere familiarity with co- 
respondent, effect of—Dissolution of marriage— 
Policy of law. a ~ 
In order to establish a case of cruelty against her. 

husband, a wife must prove more than mere isolated 

acts of violence The degree of violence necessary 
varies in accordance with the status of the parties. 

The law as regards revival of a condoned offence 
is that if such a subsequent offence should arise, the 
forgiveness is cancelled and the old cause of com- 
plaint is revived even if the offence is not ejusdem 
generis with the original offence. 

But there is no authority for the view that an. 
offence by a wife less than adultery with another 
person revives an adultery committed by her pre- 
viously and which has been condoned by her husband. 
At least the second offence, if it is not adultery, must 
be one of which a Oourt can take cognisanca. 

Mere familiarity with another person, does not 
revive a condoned offence of adultery so as to justify 
& decree for divorce. . 

A decree for dissolution of marriage should not be 
granted merely because the husband has’ shown 


himself to be suspicious, jealous or even occasionally . 


violent. lt is not the object of the law to make such 
separations easy. O FosTER v. Foster, 1 Luck. Cas. 
685; A. I. R. 1928 Oudh 114 184 


Petition for dissolution of marriage’ on 
ground of adultery—Unreasonable delay, effect of. 

A petition for dissolution of marriage on the ground 
oi adultery is liable to be dismissed if the appli- 
cant ip guilty of unreasonable delay in presenting 
the petition. L ALLAN  ROBERT GSHAw v, EMiLY May 
SHAW, A. I. R. 1928 Lah. 320 273 


Divorce Act (IV of 1869), ss, 7, 55—Order for 
payment of alimony pendente  lite—Mode of 
enforcement— Proceedings for contempt of Court, 
whether can be takém, 

An order for payment of alimony pendente lite 
made in a suit under the Divorce Act has to be 
enforced in accordance witle the provisions of the 
Civil Procedure Code rel@ing to execution of decrees 





" e and cannot be enforced by sending the person against 


pout the order is made to Jail for contempt of 


eure, 


. 
" 
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Although non-compliance with an order made by a 
Divorce Court in England is contempt of Court, afi 
order for payment will not be enforced by attachment. 
C Wurr& v, WHITE, 32 O. W. N. 179 i . 68 
—— — —— 8. 11. See C. P. C.* 1908, s. 115 475 
—————78. 11 (2)—Proceedings for dissolution of 

marriage—Dispensing with name of corespondent, 

grounds for—Discretion of Courts im^ India— 

Unwilling to take the risk, whether suficient 

ground. à à 

The Indian Courts do not have the same discre- 
tion in divorce proceedings to dispense with the 
naming ofa co-respondent as the English Courts 
have. The three grounds mentioned in s.ll of the 
Divorce Act are the only ones on which leave can be 
so granted to proceed with a petition for dissolu- 
tion of marriage, 

The mere fact that the petitioner has suspicions 
against two persons and, in spite of efforts and inquiry, 
has been unable to obtain substantial proof against 
either of them and that he is, therefore, reluctant 
totake the risk of making them co-respondents is 
nota sufficient ground-for dispensing with the nam- 
ing of the co-respondents under s.11 (2) of the 
Divorce Act. N CHARLES HENRY v. OLIVE MURIEL, 1l 
N. L, J. 4; A. I. R. 1928 Nag. 117 667. 
m 8.55. See Divoroz Aor, 1869, es, 7,55 68 


Easement—Easement to bury the dead, acquisition 
Q > * ` 

An easement to bury the dead is not known to law 

and cannot, therefore, be acquired by prescription. ` L 

NATHU LAL v. NUR MUHAMMAD 769 


Right of owner to make use of surface 
water—Adjoining owner, whether entitled to flow of 
surplus water. 

Every landowner has a natural right to collect 
and retain upon his own land the surface water not 
fiowing in a defined channel and to put it to: such use 


"as he may desire, and although he has a right to dis-. 


charge the surplus water onto an adjoining owner's 
land, the latter cannot compel him to do so unless 
he has acquired aright to such surplus water by 
contract or by prescription.. Pat Aspu1 BAGI v. SHEO 
PRAKASH SINGA, I. L, T. 40 Pat. 84; A. I. R. ee 
279 " 4 


Easements Act (V of 1882), s. 7 (J)—Natural 
right of drainage, scope of —Right, whether extenda 
to artificial discharge of water. è 
The natural right of drainage covers only the 

right to allow water naturally rising in or falling on 

land of a naturally higher level to drain off by 
surface flow along whatever lines the water may find 
its way tothe neighbouring land, but does not in- 
clude a right to pass the water which has come. 
artificially thereon. 
Natural rights in water do not come into existence 
so long as the water does not flow in defined 
channels, whether on the surface or under-ground. 
There is no obligation, therefore, upon an adjoin- 
ing land-owner to submit to an artificial discharge c£. 
water from his neighbour's land, unless he is bound 
by.an easement to do so. N RAMCHANDRA NAGOBA 2, 
RETIRAM, A. I, R. 1928 Nag. 184 < 03 


Eléctlon. See CORPORATIONS OREATED BY BrATUTE 446 


English Bankruptcy Act, 1914 (4 & 5 Geo. V, 
Ch. 59),8, 155, See PROVINOIAL INGOLVENGY Act, 
20,85, 72 44 


X l 

Yol. 107] 
Evidence—Appreciation of evidence—Probabilities, 

Inferences drawn from probabilities must give 
way to- sworn testimony unless the inferences are 
irresistible and show that the sworn testimony must 
be false. 
A. 1 R 1928 Pat. 146; 29 Or, L. J. 301; 9 A. I Or: R. 
385 - 835 


— Circumstantial evidence as basis for con- 
viction—Deceased last seen alive with accused— 
Guill, whether established—Penal Code (Act XLV 
. of 1860), s. 302. 

In order to justify the inference of guilt, the 
Circumstantial evidence, where there is no direct 
evidence, must be incompatible with the innocence 
of the accused and incapable of explanation upon 
ar other reasonable hypothesis than that of his 
guilt, 

The circumstance thatthe deceased was last seen 
alive in the company of the aceused, though it 
raises a strong suspicion against the accused is not 
sufficient to establish his guilt beyond doubt. L 
GHULAM RASUL v. EMPEROR, 29 Or. L. J. 289; 10 A. I. 
Cr. R. 5 - 774 


— — — Court witness—A pprehension ^ that witness 
will be hostile—Party, whether entitled to compel 
Court to cite him. f 
“A Qourt cannot be forced to call'a witness, Asa 

Oourt witness merely because the party who: wishes 

to examine him apprehends that the witness will be 

hostile, Pat GULAI JHA v. Emperor, 29 Or. L. J. 299; 

9 P. L. T. 814; A. I. R. 1928 Pat. 277 827 


—~ inadmissible, ^ evidence—Mearsay—-Counsel 
not objecting. i ^ 

Haarsay evidence which ought to have been rejected 
as irrelevant does not become admissible as against 
a party merely because'his Counsel erroneously failed 
to taxe the objection when the evidence was being 
given. P O Lins Yam HONG v, LAM Onoon & Oo.,47 0, 


L J. 288; A I. R. 1928 P, O. 127; 30 Bom. L. R. 757 
Non-production 


457 
of accounts—-Adverse 

inference. dV NA: "LO 
lt is open to the Court to make an adverse infer- 
ence against a party who wilfully suppresses ac- 
counts of a vital character and in- his possession. 
M BALAMUDARA OHARI v. KANNIAPPA OHARI, 39 M. L. T. 
443; A. I. R. 1927 Mad. 1165 . 182 


"Opinions" in official reports, value of. 

Although official reports are valuable and in 
many cases the best evidence of the facts stated 
therein, opinions therein expressed should not be 
treated as conelusive in respect of matters requiring 
judicial determination, however eminent the authors 
of such reports may be. P C MARTAND Raov. MALHAR 
Rao, A. 1. kb. 1928 P, O. 10; 47 O, L. J. 150; 30 Bom. u. 
R. 231; 27 L, W. 330; 54 M.-L. J. 397; 32 O, W. N. 621; 
2i N, L, R, 25; 11 N, L. J. 26; 55 O, 403. - 


— Party failing to produce his principal 
witness— Presumption. 

Where a party failed to. call as his witness the 
Principal person involved in the transaction, who was 
in a position to give &íirst hand account of the 
matters in controversy and to throw light on them, 
&nd who could have refuted on oath the allegations 
ofthe other side, and the Appellate Court drew an 
inference adverse to the party who thus: intention- 
&llg Kept back nis priacipal witness, their Lordsnips 
of the Privy Uouncil considered that it was, under ine 

giroumstances, a legitimate inference to draw, P G 
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MAGANMAL v. DARBARILAL- CHOWDHURY,- A. I. R. 1998 
P C. 39;54 M. L. J. 208; 30 Bom. L. R.296; 5 O. W. 
N. 286; 47 O. L J.222; 27 L. W. 523; I. L. T. 40 Cal. 
124; 24 N. L. R. 40 i ; 113 

— Roznamoeha reports, whether evidence of facts 

mentioned. $m 

Roznamcha reports are not evidence ofthe facts 
mentioned in the reports which must be proved like 
other facts. N EMrEROR v, RAGHUNATH, 29 Or. Lid. 
312; A. I. R. 1928 Nag, 255 -- 907 


Evidence Act (I of 1872), ss. 3, 67— Proof of 
documents—Proof of handwriting of executant, 
necessity of—‘Proved’, meaning of. >_> .- 

A’ document cannot be held to be proved as res 
quired by the Evidence Act where there is no evi- 
dence that-the signature purporting to be that of the 
executant is in the handwriting of the executant, 
even if the Oourt considers the execution so pro- 
bable-that a prudent man ought, under the circum- 
stances of the case, act upon the supposition that there 
had been execution. * e 

The definition ofthe word ‘proved’ in s. 3 ofthe 
Evidence Act must, when applied to documents, ba 
read along with s. 67- of the Act. A BALAIK-OHAND v. 
Tamiz Bano, A, I, R, 1928 All, 303 . - 564 

$,13, Cl. (a), See EvipENOB. Act,” 1872, 6, 

82 (3) (7) — 2 


s8, 32 (3) (7), 13, ol. (a)——Statement 
against proprietary — interest'-—Statememt - of 
boundaries, admissibility of-—'Assertion of title'— 
Mere statement or mention, whether amounts to 
assertion. < : : a : 








` -Under s. 32-(3, of the Evidence Act it is the- State- 


ment;-not the document containing . the statement, 
which must be against the proprietary interest of the 
person making it. cie 
. A mere “mention” of a right not amounting to an 
"assertion" of it is not admissible in evidence under 
el. (7), 8. 32. ~- NIH WI 
Where the question in issue was whether certain 
property was the joint property of the plaintiffs and 
thé defendants and certain old documents executed 
by the defendants’ ancestors which contained a recital 
in a statement of boundaries that the said property 
was cominon property were sought to be adduced in 
evidence: _ ] Wagé PM 
Held, that the documents could not be admitted in 
evidence either under s. 32, cl. (3) ors. 32, ol. (7) of 
the Evidence Act. M  KaRUPANNA KONAR v. RANGA- 
8WAMI KoNan, A. I, R, 1928 Mad. 105- ^ -293 


———— s, 32 (5)—Statement post litem motam, 
admissibility of—Question in issue raised in previous 
litigation, whether admissible—Limitation Act (1X. 
of 1908), Sch. I, Art. 141—Starting “poins of 
limitation—Subsequent disability, effect of. - 
The words ‘before the question in issue was raised, 

ins. 32 (5) ofthe Evidence Act do not necessarily 

mean before it was raised in the particular litigation 


in which such statement is sought toebe adduced 


in evidence. A statement which was made after 
the question had been raised in a previous litiga- 
tion is inadmissible in evidence in a subsequent suit 
even though it was mgde before the ‘question was 
raised in the latter Suit. è 

The cause of action for a suit by a Hindu 
révérsioner for possession ofan estate on the death 
of a Hindu female arises under Art, 141 of tiie 


Limitation Acton the death of the widow and onga 
i Te 0 7 -- FAUT PME + - S 


^ 
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limitation has begun to run under the section no 
Subsequent disability can stop it. A Rur KISHOR v, 
Fir E 25 A. L, J. 861; 50 A, 152; A, I, R, 1927 AD, 

A 45 


S, 33—Witness dying before cross-examina- 
tion—Evidence in examination-in-chief whether 
admissible, " l i 

.. The incomplete deposition ofa witness who dies 

before heis cross-examined is not admissible in 

evidence under s. 33 of the Evidence Act. A NaARSINGH 





: Das v. GokuL Prasan, 25 A, L, J. 775; A, I. R. 1928 


All, 140; 50 A. 113 243 
—— 8,49, See EvipENOE Aor, 1872,5,92 808 


$8.57, 78—Government Notifications, whe- 
ther can be taken judicial notice of—Copy of 
Gazette, evidentiary value of. 





Per Sulaiman, J.—A Government Notification does 


not come under s. 57 of the Evidence Act, and the 
Court is not bound to take judicial notice of it. But 
the production of the Gazette published under the 
authority of the Government would be sufficient proof 
of the Notification under s. 78 of that Act. A 
OOLLEOTOR OF CAWNPORE v, JUGAL KISHORE, A, I, R, 
1928 All, 355 . 578 
——— S. 67. See EvIDENOE Act, 1872, ss, 3,67 564 


S, 74 —' Public document," meaning of. 

A document cannot be said to be a publie docu- 
ment within the meaning of 8.74 of the Evidence 
Act unless it is shown to have been prepared by a 
public servant in the discharge of his official duty. 





“The mere fact that it is kept in a public office does 


mot lead tothe inference that it is a public docu- 
ment. Mantas DIN v. KASAR SINGH, A, I, R, 1928 
Lah, 640 618 


s. 92—Negotiable Instruments Act (XXVI 





` of 1881), s. 46—Suit on pro-note—Plea that pro-note 


was executed and- delivered merely ae security, 

maintainability of. 

Ina suit ona promissory note executed by a sub- 
scriber to achit fund tothe stake-holder, it-is open 
tothe defendant under proviso (3) to s. 92- of the 
Evidence Act and s. 46 of the Negotiable Instruments 
Act to prove thatthe promissory note was executed 
and delivered only assecurity for the payment of 
future instalments to the chit fund. M PANOHAPAKESA 
AYYAR V, AYYASWAMI AYYAR > '510 


s, 92—Registration- Act (XVI of 1908), ss, 
17, 49—Mortgage-deed— Provision for cash payments 
to be endorsed— Lease by mortgagor to mortgagee— 
Varthamanam by mortgagee providing for appro- 
priation of lease amount in partial discharge of 
morigage—V arthamanam, admissibility of, in evi- 
dence, without registration—V ariation of terms of 
mortgage-deed, | 

Properties held by a lessee were hypothecated by the 
lessor to the lessee under a deed which contained the 
following recital:— "Unless credit entry is made herein 
‘in respect of payments of amounts which may be made 
-on account of this bond, a statement (plea) that they 
"have been made otherwise is not sustainable." On 
‘the ‘same day the lessee executed a varthamanam 
by which he undertook te pay: out of the rents 
Rs. 200 to charity andeto credit the balance towards 
‘the hypothecation bond. In a suit by the mortgagor 





~ for-accounts : 


- Held, (1) that since the varthamanam was in. writ- 


e. ss “jing and did not vary the terms of the bond it was 


 ' INDIAN CASES, : 
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ri inadmissible in evidence under 8.92, Evidence `- 
ct; 
(2) that the document only provided for the dis- 
charge of the mortgageedebt and did not require 
registration. 
MapiaE Rao, 27 L. W. 47; I, L. T. 40 Mad, 85; A, I. R, 
1928 Mad, 382 " 808 


—— —— 8, 92 — Transfer of Property Act (IV of 
1882), ss. 55, 107 — Simple morigage—Subsequent oral 
agreement by mortgagor to re-pay mortgage-debt from 

~—usufruct of land, admissibility of. 


An oral agreement by the mortgagor, subsequent . 
to the execution of a simple mortgage, providing  ' 
for payment of the mortgage-debt from the usufruct 
of the landis only ameansof discharging the debt 
by putting the simple mortgagee in possession and 
does not amount either toa lease or a usufructuary . 
mortgage, and is consequently admissible in , evi- 
dence. M BALAM NooKAMMA v, SADIBEDDI, 538 M,L, J, 
863; A. I, R, 1928 Mad, 233 417 


————$8. 92—Written document—Surrounding 
circumstances, admissibility of, -to arrive at true 
meaning. 

Section 92 of the Evidence Act does not fetter the 


- Court's power to -arrive at the true meaning and 


effect of a transaction in the light of all the surround- 
ing circumstances by going behind a written instru- 
ment. - - l 
Oral evidence is admissible to prove that although 

& document is executed infavour of two persons one 
of them is solely entitled to the amount due under 
the document and is, therefore, competent to give a 
valid discharge. N Munna SINGH v; NARAIN ENS 3 
8. 92, prov. 6—Oral evidence—Construction 

of document—Evidence as to intention of parties 
—Admissibility of oralevidence to prove sale to 
be mortgage. i 


Under s. 82 of the Evidence Act extraneous evidence 


-as to the negotiations which led up to a contract is 
‘not admissible to vary the true construction of a 


document. Nor-is oral evidence admissible for the 
purpose of ascertaining the intention of the parties. 

Under proviso 6 to 8..92 of the Evidence Act, 
evidence of circumstances- surrounding a document 
is admissible only for the purpose of throwing light 
on its meaning and it is not permissible to consider : 
such surrounding’ circumstances with a view of 
holding that a document is different in its nature 
from what it actually purports to be e. g., for holding 
that a document, which on the face of it was a sale- 
deed, was intended to operate as a mortgage. 
N KALURAM v. GAJASA, A. I, R. 1928 Nag, 182 © 1- 


$5. 114, lus. (b), -133—Approver— Con- 
viction based on wuncorroborated testimony of 
approver, legality of—Corroboration réquired, nature 





D : i 
It is not an inflexible proposition of: law thata ` 
conviction cannot be based upon the uncorroborated 
estimony of an accomplice, but ib is the usual 
practice of the Courts to require corroboration ofthe 
story of the approver before declaring an accused pere . 


` son to be guilty of a- crime. The amount or kind of 
-corroboration required in a -particular case must, 


however, depend upon the peculiar circumstance’ of 
that case. L NARAINA v, EMPEROR, 29 P, L,R, 208; DA, 
i ‘Or, Rı 497 l > ' . 97 


M RAMANATHAN CHETTIAR v. SETHURAM . 


Vol, 107] 
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~ 85, 145; 157—First Information Repori, 


evidentiary value of. 


The statement of & person recorded by the Police 
as a First Information Report can be proved only to 
corroborate that person's evidence in Court under 
the provisions of s. 157, Evidence Act, or to impeach 


his credit by cross-examination under s. 145 ofthe 


Act. It cannot be used as substantive evidence 
against the maker who is subsequently charged with 
the offence, L THAKAR SINGH v, HMPEROR, 29 Or, L, J, 
. 971; 9A, I, Or, R, 516 i 761 


8. 159—Document not produced. within 
proper time, whether 
memory ef witness. 


For purposes of s. 159, Evidence Act, 1872, it is 
not requisite that the writing used to refresh the 





memory of & witness should have been admitted in, 
evidence. Accordingly, a documént not produced in 


Court within the proper time and, in consequence, 
rejected as evidence under the provisions of O. XIII, 
r. 2, Civil Procedure Code, 1908, may nevertheless 


be referred to by the party producing it or his 


witness to refresh his memory if the document is 
otherwise within the purview of s. 159 of the Evi- 
dence Act. “The.weight of the evidence, the ob- 


jection to the document upon the ground that its not 


having been produced at the proper time renders 
its authenticity the subject of suspicion, and all other 
grounds upon which a document can be successfully 
impeached still remain open, but refusal to -permit 
a man to refresh his memory by proper relevant 


contemporaneous documents might lead to a grave. 


injustice," PC JgwaN -Lar DAGA v.  NILEMANI 
OHAUDHURI, 26 A. L. J, 124; 30 Bom, L. R. 305; (1928) 
M, W. N. 154; 54 M: L. J. 329; 47 C. L, J, 302; A, I. R, 
1928 P, O. 80; 32 O. W. N. 565; 27 L, W., 740; 7 Pat. 305 


337 
Executing Court, whether can go behind decree, See 
. Onora NAGPUR TENANOY Act, 1908, e. 47 145 


Execution of decree—Sale set aside—Application. 


for fresh execution—Limitation—Cause of action. ' 


Once it is declared by a Court that a judgment- 
debtor had no interest in the properties sold, the 


cause of action for making a fresh application for. i 


execution arises in favour of the decree-holder-pur- 
chaser and the mere fact that an appeal has been prefer- 
red from the decree would not prevent time from 
running against the decree-holder. i 
Obiter.—Where no application has been made by 
an auction-purehaser,. under O. XXI, r. 91, Civil 
Procedure Code, for setting aside an auction sale on 
the ground that the judgment-debtor had no saleable 
interest, he has no further remedy to claim a refund 
of the amount by a separate suit. A Sarnia RAM MISIR 
v; LACHMAN Dass, 25 A. L. J, 937; A, I. R; 1928 All, 46; 
50 A; 211 42 


Executor—Acceptance of office—What constitutes 
acceptance—E ffect of acceptance, 


Tt is not open to a person who has been appointed 
as an executor to refuse the office or renounce. it 
after he has once elected to act as executor. 

' An executor may determine such election by acts 
which amount to an administration. The acts which 
amount: to an administration, so that the party can- 
not afterwards refuse, are (1) anything done by the 
 execdtor with relation to the effects of the testator 


available for refreshing- 


GENHRAL INDEX, 


Lo * 


Éxeoutor-dmeld, © x 


l i å 
which shows an intention in him to take upon hint 
the executorship, and (2) whatever acts. will make 
a man.not named executor in the Will, liable ag 
executor de son tort. C-JNANENDRA NATH V. JITENDRA 
Nars, 32 O, W, N. 108; A, I. R, 1928 Oal; 275 70 


Extenslon of time, See Patna HIGH Courr RULES. 
. Ox, VII, n. 2 537 


Family arrangement—Evistence of claims believed 
to be true, whether necessary—'Bona fide, dispute,’ 
meaning of. 

The only requisite required to make a family. 
arrangement valid is that itshould be a transaction 
between members of the same family which is for 


the benefit of the family generally, as, for example, 


one which tends to the preservation of the famil 
property, to the peace or security ofthé family and 
the avoiding of family disputes and litigation, or to 
the saving of the honour of the family.  - i 

It is not necessary that the claim by each party to 
the settlement must be a claim which that party 
believes to be justified upon facts and law. 

The expression ‘bona fide dispute' used in this con- 
nection means nothing more than that each party must 
intend to press his claim to the property by litigation 
or otherwise. A BIDH GOPAL v, BEHARI LAL, 25 A.L, d, 

247. 


, 978; A. I, R. 1928 All’ 65; 50 A. 284 


~ 


0: XXI, 


Foreign Judgments—Judgments in rem, conclusive. 
- effect of. 

Generally ‘ speaking, it would be improper fora 
British Indian Court to review the judgment of a 
competent Foreign Tribunal. The broad principle 
applicable in such cases is that where the subject- 
matter is a res so situated as to be within the law 
ful control of the State under the authority of which 
a Court sits, and that ; : 
the Court jurisdiction to decide aa to the disposition, 
of the thing, and the Court has acted within that 
jurisdiction, that decision is conclusive, whether, 


^ according to the law of another country, it might 


seem right or wrong. P C UARL Franz ADOLE OTTO v, 
Wing On & Co, Lro, 47 O. L, J. 268; A. T; R. 1928 
P. O. 83; 30 Bom. L. R. 753 (* . 352 


Fraud—Party to fraud, competency of, to plead 
fraud—Civil: Procedure Code (Act V of 1908), s. 11, 
Expl. (iv)—Res judicata—~Matter which ^ ought 

Ka have -been set up as ground of attack, meaning 

E^ 


. A defendant, is not precluded from pleading the 
joint fraud of himself and the plaintiff and show-, 
ing the real nature of a transaction'though the 
óbject of fraud has been accomplished. 
It cannot be said of any matter 


that it 


‘ought to have been set up asa ground of attack®in a 


former suit, if its introduction would have been in- 
congruous. ! 
5 A executed a mortgage to B to defraud his creditor 
B 
r. 63, Civil Procedure Code, in Which it was 
held that B's mortgage. was for consideration and 
valid. B then: sued to enforce the mortgage against 
A. The latter pleaded that the -mortgage was 
fraudulent and not supperted by consideration: 

Held, (1) that A could s€ up the plea that the 
mortgage was fraudulent even though the fraud had- 
been accomplished ; ie a 
. (2) that the decision in the prior suit that the mort- 


p49 a 


authority has conferred on ` 


instituted & suit against A and C under ` 


gage was valid and supported by consideration did - . 


#650. 
Frau d—eoneldi 


nöt: operate as reg judicata, L Waztr OHAND v. KARAM 
OHAND 110 
Fund, liability of, to be assessed to income-tax. See 
^ INqouE Tax Act, 1929, 8. 4 
General Clauses Act (X of 1897), s. 
PRovINCIAL INsoLvENCY Act, 1920, g. 72 
Ghat—Long user—Presumption— Persons 
when liable to be ejected. 
"The existence and regular use of a “ghat” for a 


291 
13 (2). See 
|. 442 


in Use, 


_vary long time is conclusive proof of the fact that 


e” «person who hae not applied, - 


it had its origin in an express grant and the per- 
sons in regular use must be held to b» at least licensees 
of the land covered by the ghat, and cannot be 
ejected by the malguzar, unless it be for using it for 


any other purpose than as a ghat. N MawsARAM v. 
LUUNGRAJI ; ' 660 


Governmentof India Acts, 1915, (5 & 6 Geo, V, 
6.61); 1916 (6 & 7 Geo. V, c. 37); 1919 (9 & 10 
Geo. V, c. 101), ss. 20 (2, 29. (5), 32 — Defence 
of India (Consolidation) Rules, 1915, R. 11A— 

“Contract by Government servant—Liability of 
Secretary of State—Princtples—Verbal contracts, 
validity of—Commandeering order—Act of State. 

“A contract on behalf of the Secretary of State for 

India must be in writing and must be signed by a 

person upon the permanent establishment of the 

Secretary of State who has been specially empower- 

ed in this behalf: Verbal contracts and contracts 

other than those specified in s. 29 (5) of the Govern- 
ment.of India -Act even, if established, have no effect. 

" The Secretary of State can be sued asa body 

corporate as provided ins. 32 (1) of the Government 

of India Aet. 

The Secretary of State is liable -for damages 
occasioned by the negligence of servants in the 
service of Government, if the negligenee is such as 
would render.an ordinary employer liable, The test 
really is whether the contract was a Sovereign act or 
was one which a private individual could have entered 
upon in his ‘ordinary business pursuits. If it is the 
former, the Secretary of State is not liable, but if it is 
the latter he can be sued in the same way that the 
East India Company could have been sued for acts 
done in their capacity as traders and not as the 
Sovereign power. 

, A commandeering order is one which no one but 

Government can make, and being an act of the 

Bovereign power, the Secretary of State cannot be 

sued in respect of it. OC Kessoram PODDAR & Oo. v. 

SEORETARY OF STATE For INDIA, 54 C. 969; A. T. R. 1998 

Cal. 74 i 360 


Guardians and Wards Act (VIII of 1890)— Pro. 
_ ceedings under the Act, nature of—Enquiry into 
: right and fitness. 0f applicants for guardianship 
- necessity of-—Residence of applicant within Court's 
:. jurisdiction, necessity of. 
Proceedings under the Guardians an 
‘are not summary and the Court sh 
‘opportunity, to the parties to produ 
-show which of them is better entitled 
to act as guardian of the minor. It is 
for the Court to determine which oft 
Mi ar mere the oe law of the 
The Guardians an ard$ Act contemplate 
an applicant for guardif$nship should aside wii 
the jurisdiction of the Court to which he makes the 
‘application. L LacHHMI v. NANAK (HAND - 606 
8. 7— Court's power to appoint as guardian 


d Wards Act 
ould give an 
ce evidence to 
and qualified 
also necessary 
hem is better 
minor. 





INDIAN GASES. 


(1008 - 
Guardians and Wards Act—toneld. 


It is not open toa Court acting proprio molu to 
appoint as guardian ofthe property of a minor a 
person who has not applied to be so appointed. L 
Sakina BEaaw v. RAJA MUHAMMAD WALI ULLAH KEAN, 
A. I. R. 1928 Lah. 456 397 


ss, 7 (3), 39, 41—Testamentary guardian, 
removal of. 


A Court should not appoint ‘a fresh guardian in 
place of n testamentary guardian -under 8.7 of the 
Guardians and Wards Act until the powers of the 
latter have ceased under the: provisions of the Act. 
B NATHABHAI DEVIDASS v. VAGHJIBHAI JHAVERBHAI, 29 ^ 
Bom. L. R. 1577; A. I. R. 1928 Bom. 20; 52 B.32 49 


—- 8,25 (1)—A pplication for custody of minor 
—Matters to be considered—Welfare of minor. 


_ An order under s. 28 (1), Guardians and Wards Act ` 
cannot be made but for the welfare of the minor and 
in considering what will be for the welfare of the 
minor regard must be had to the age, sex and 
religion of the minor and where the minor is old 
enough to form an intelligent preference that must 
also be taken into consideration. E LAOHHI Bar. v. 
Diwan OHAND ° 203 i 759 


-—C ——— ss. 34, 45 (1)—Jurisdiction of Court, whe- 
ther limited to accounts exhibited—Power of Court 


. to call. upon guardian to pay balance due on true 
account. x 





The power of a Court in dealing with accounts 
exhibited by a guardian, under s; 34 of the Guardians 
and Wards Act, is not limited to such balance as the 
guardian chooses to: show therein. 'The Court has 
jurisdiction to call upon a guardian to pay into 
Court such sum as the Court may find to be due 
after a scrutiny of the accounts exhibited by him 
and, if he fails to pay the balance due upon a true 
account, to deal with him under s. 45 of the Act.-Pat 
MUHAMMAD FARIDUDDIN. ÁHMAD v. AHMAD ABDTL 


WAHAB, 7 Pat. 144; A. I. R. 1928 Pat. 255; 9 P. L.T. 
383 Mi a ts = 152 
Hindu LaW, See Liwrrarron Aor, 1908,- Sou, I, Anm, 
- 144 - . 516 


Allenatlon by father—Sham alienation=m 
~ Father's share, whether passes Fánding that 
transfer was not bona fide— Remand by Appellate 
. Court for definite finding as to whether transfer — 
was real, legality of —Decree conditional on payment , 
of amounts defrayed by transferee—A ppellate Court - 
‘—Reversal of decree in favour ef defendants who 
have not appealed. ~ 
The plaintiff sued to setaside two sale-deeds exe- 
cuted in favour of ‘the third and fourth defendants 
and a gift deed executed in favour of the fifth 
defendant and for recovery of possession of the 


properties covered by the deed. The first sale-deed `> ` 


was executed by the plaintiffs grandfather and the | 
Second by the plaintiff's grandfather and the plaint- 
iffs father iointlv,'and the deed of gift’ was executed 
by the plointiffs father alone. Thé Subordinate 
Judge found that the  sale-déeds were invalid , as 
against the plaintiff and his share, and, that the 
gift deed was wholly invalid. On ‘appeal by the 
third and fourth defendants the District Judge held 
that the sale-deeds were not bona fide ones “and 
made a decree that the plaintiff should recover the-. 
properties covered--by-the~ sale-deeds on payment to, 
the fourth defendant of a certain sum of money which 


- 
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Was found to hava been used for defraying family 
debts, On second appeal, the High Oourt remanded 
the ense for a formal decision on the question 
whether the sale-deeds effected a real alienation. 
The District Judge submitted a finding that no 
consideration really passed and that the transactions 
were not genuine, and the High Oourt declared that 
the sale-deeds and the gift deeds were null and 
void and decreed possession of the properties covered 
by the deeds. On Letters Patent appeal the Judges 
accepted the finding that the transactions were purely 
sham, but made the decree for possession of the 
properties dependent upon payment by the plaintiff 
of the amount specified by the District Judge. On 
appeal by the plaintiff to the Privy Council : 

Held, (1) that the decree made in Letters Patent 
appeal was erroneous in so far as it made the recovery 
of the properties covered by the gift deed also 
conditional .on payment of the sum  specified' 
Inasmuch as the fifth defendant had not preferred 
any appeal from the decision of the Subordinate | 
Judge, and the decree so faras he was concerned 
had become final ; MN 

(2) that the Division Bench of the High Court did 
not act wrongly in calling for& definite finding on 
the question whether the sale-deeds effected real 
transfers; b. A Lr 
- (3) that the finding ofthe District Judge that the 
iransfers were sham and that there was no con- 
sideration for them must be considered to have 
eradicated his previous finding that the fourth 
defendant had discharged certain family debts, and- 
that the decree of the Letters Patent Bench was, 
consequently, wrong in so far as it made recovery 
of possession conditional on payment of the amounts 
specified in the decree of the District Judge :~ 

(4) that in view of the finding of the District Judge 
that no real transfers were. intended or effected 
between the parties, it was not necessary to consider 
the question whether the third and fourth defendants 
were entitled to the share ofthe transferors. PO 
Krsna REDDI v. GANDAVYARAM Racuava Report, 32 O. 
W. N. 3:53 M. L. J. 700; I. L.T. 40Mad.1; A. I R. 

1927 P. Q. 257 22 449 


Allenation—Mortgage—F'ather's right to 
mortgage ancestral estate for antecedent debt— 
‘Antecedent debt,’ meaning of. 3. 

- An alienation by a Hindu father of the un- 
divided family estate for an antecedent debt is binding 
on the estate. ^ 
An antecedent debt means a debt, antecedent in time 
as well as in fact, that is to say, that the debt must be 

truly independent and not partofthe transaction im- 

peached. L ABDUL Gmawrv.Saxsag OmawNp, A. IR. 

1928 Lah. 101 385 


———— Construction of deed of trust—Gift to 
settlor's daughter for life, and after her death to her 
“male heirs" —Gift of income, carries the whole estate 
— Rule in Shelley's case, inapplicable. ; 
The settlor, a Hindu dwelling in Bombay, on the 

lat May, 1889, in consideration of the natural love 
and affection which he bore to his children and 
grand children, conveyed by deed of that date 
certain immoveable properties to trustees upon trust 
to pay the income to the settlor for life; and after 
his death upon certain trusts expressed in the 
following words:—'As to one-quarter of the said 
rents, dividends. and-profits upon-.trust .to. pay. tha. 
game tomy daughter Krishuabsi during her life for 
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‘her sole and separate use and after her death lá 


trust for the male heirs of the said Krishnabai share 
and share alike". On July 14th, 1894, the settlor died, 
Krishnabai survived the settlor and died in 1897, leav- 
ing six sons, allof whom were living at the date of the: 
settlement. The question arose as tothe true meanv 
ing of the gift in favour of Krishnabai and her male 
heirs, The heirs of the settlor contended that the 
limitations in favour of her (Krishnabai's) male heirs 
after her death were contrary to Hindu Law and 
yoid, and thatin consequence there was. a resulting 
trust-in favour of the settlor: a 

` Held, (overruling this contention) that the gift in 
favour of Krishnabai's male heirs: was a valid gift 
under the Hindu Law, inasmuch as- they did not 
take by inheritance from her and it was by virtue 
‘of a wholly independent gift that they were benefi- 


iaries under the deed. E 
P" Held, also, that the gift, though .inthe form of & 


gift of income, carried the whole estate. 


[Technical meaning given to similar words in the 
English Law, disregarded, and the rule in Shelley'a 
case held to be inapplicable.] P C MADHAVRAO GANPAT- 
nao Desar v. BALABHAL RAGHUNATH -AÁGASKAR, A. I. R. 
1928 P. 0. 33; 30 Bom. L. 'R. 282; 47 :C. L. . J. 188; 54 
M. L. J. 245; 27 L. W. 400; I. L. T. 40 Bom. 86; 52 B. 
176; 96 A. L. J. 560; 32 C. W. N. 925 119 


— Co-widows—Alienation of husband's estate 
- by one without consent of the other, legality of— 
Reversioners, whether bound by such alienation, 
Under the Hindu Law a co-widow can, for legal 
necessity, alienate her husband's estate in her posses~ 
sion without the consent of the other co-widow. A 
Jar NARAIN SINGH v. MUNNA Lat, A.I. R. 1928 All. 92; 
96 A. L J. 268 l -> ~ 699 
- Debts of father—Liability of son--Illega! 
and immoral debts —Burden of proof—Direct con- 
nection between debt and immorality, proof of, whe- 
. ther necessary—Open “reckless . life—Duty of 
- ereditors— Want of inquiry, effect of—Constructive 


Ajik gah fn the case of a joint Hindu family the 


sons are ordinarily 








majority an 
which would y 
keep him in com 
the family and 


reckless and immor ; 
moneys, which will not in the ordinary circumstances 


be necessary for any lawful purpose, and the lenders 


iries and are ii 
, make no enquiries tecedent debts or with the 


fact that there were an 1! 
statement of the borrower that he wants - money for 
family expenses, 
minor sons of such 
is usually given to s, 

sona | 
BoA En prei such a case that direct con- 


it wes borrowed. Constructive 


purpose for which d#nguiry would be suffi- 


notice or the absence of any 


E i lve themselves 
Tt is mot the law that in order. to absolve ti 

from liability, the sons must prove not merely the 

purpose for which such loang were contracted but also 


~ 
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. ‘that the lenders knew of the Immoral purpose of the 


loan. It would be quite sufficient to prove that the 
borrower was at that time leading a licentious life 
beyond his means,indulging in drink, riot, prostitution 


* „and debauchery, and that at the same time he was 


' answer must 


. without any business or occupation upon which the 


money might legitimately have been spent without 
showing on which particular act of immorality the 
money was spent. If it is proved clearly that 
at the time the borrower was notoriously wasting his 
-substance on riotous living and spending large sums 
beyond his income and above his station in life in this 
way only, a loan contracted in the midst of such living 
and spent upon it would be a loan contracted for 


immoral purposes. M Gurumoortar IYER v. P. 8. 
SUBRAMANIAM 401 


——-- Debts—Morigage-decree against tather—Suit 

: by sons to set aside decree—Sons whether bound to 
prove illegality of debt—Absence of necessity, effect 
of Suit against karta and junior members—Decree, 
effect of—Presumption as to nature of suit, 


. Per Walsh, J.— When the karta of a joint Hindu 
family together with the other members of the joint 
family is sued, it must be taken that he enjoys the 
dual capacity which he enjoys in the family, that is 
to say, he is sued both as the karta representing the 
family and managing the family, and as a member 
of it, having an undivided interest. ` . 
- The proposition laid down by the Judicial Com- 
mittee in Brij Narain Raiv. Mangla Prasad Rai (2) 
that if the managing co-parcener is the father-and the 
reversionérs are the sons, he may, by incurring debts 
so long as it is not for an immoral purpose, lay the 
estate open to be taken in execution proceeding upon 
a: decree for payment of that debt, is applicable to 
deorees-on mortgages as well as simple money-decrees. 

Ber Igbal Ahmad, J.—The answer.to the quéstion 
whether a Hindu aon is.entitled to challenge a decree 
obtained against his father for sale of the joint 
family property without asserting and proving that 
the debt secured by the mortgage was incurred for 
illegal or immoral purposes must depend .upon the 
question whether. or not the father was sued as karta 
and manager of the joint. family. If he was, the 
be inthe negative. Ifhe was not, the 
answer must be in the affirmative. i 
- : The proposition that once the joint ancestral pro- 
perty has passed out of the joint family in exacu- 
tion of a decree for the father’s debt his sons cannot 
recover that property unless they show.that the 
debt in respect of which the decree was obtained 
was a debt incurred for illegal and immoral purposes 
has reference only to simple money debts which the 
father is under 8 personal obligation to pay and 
simple money-decrees obtained against the father for 
recovery of such debts In the case of a debt in- 
curred on the security of the family. property by 
the father, when the mortgagee has not sued for 
recovery ofthe debt within six years of the date 
of accrual ef the cause of action, and. has thus 
allowed his right toa simple money-decree against 


' the father te become time-barred, the personal, ob- 


ligation ofthe father disappears, and the mortgagee 
is then only entitled to recqver the debt by sale of 
the mortgaged property, and in such case the sons 
labour under no pious obligation to discharge that 
debt for the simple reason that the debt is not due 
from their father. Consequently, if. the. mortgagee 
has obtained a decrée for sale of the joint family 


-~ 
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property without impleading the sons or without 
suing the father in his representative capacity, the 
sons are entitled to challenge the validity of that 
decree on the ground that they being no parties to” 
that decree are not bound bythe same, and in such 
a suit, unless the mortgagee succeeds in proving 


that the debt secured by the mortgage was. for legal ' i 


necessity, the sons will be entitled to avoid the 

decree. | 
When the manager of a joint Hindu family is 
impleaded asa defendant to the suit, the presump- 
tion is that he is sued in that capacity. But if, 
along with the manager, certain other members of 
the family are joined as defendants to the suit, 
the presumption must be the other way.: A Lar SINGH 
v. JAGEAJ SINGH, A. T. R. 1928 All, 86; 26 A.L PEE 
3 


———— Debts—Son separate from father, whether 
bound to pay debt of father. 
A Hindu son is not under a pious obligation to '' 

pay his father's debt out of his separated property 

either in his father's lifetime or after his father's . 

death. O MATHURA v. SHAMBHOO DAYAL, 5 O. W. N. 80; ` 

A. I. R. 1928 Oudh 225 ; < 884 


—— —— Deed of affillatlon—Construction—Practice 
. —Suit to declare adoption void and. alienationa 

. not binding—Consideration partly -used . for dis- .. 

charge of binding debts—Equitablerelief for refund , - 

of binding portion of consideration, whether can be 
granted. : ! - 

- A person purporting to affiliatea son executed in 
his favour a document which provided : "further you, 
becoming a son to me, willbe suchan owner ofall 
my properties as ason is," and there were no other. 
words .of disposition to make a deed of gift or Will. 
A reversioner sued after the death of the executant 
for a declaration that the said affiliated son was not 
entitled to the rights of an ‘adopted son ,and that 
alienations made by him were not binding beyond 
the lifetime of the widow: 

-Held, (1) that the document, not being a Will or 
gift- did not operate to-transfer any interest in favour 
of the affiliated gon; "od "E 

(2) that having regard to the frame of the suit and 
the relie? prayed for, no directions could be given to 
the plaintiff to pay the binding-portion of the.con- 
siderations for the alienations since it was impossible 
to detarmine inthe suit what the ‘equities were be- 
tween the'parties. M Surapra v. Sunparama, A. I. R. 
1928 Mad. 176 . 141 


— Gift by husband to wife—Stridhan— Widow's 
. power to iransfer—V iramitrodaya, . authority of— 

Transfer as special gift to` be enjoyed from 
- generation to generation—Construction—Irull pros ` 

prietary rights, whether conveyed. 4 : 
“Whan a husband who is” governed by the Mitak- 
shara Law makes a gift in favour: of his wife, the 
property transferred by gift becomes her stridhan 


and if it is considered as self-acquired property she .' 


Has ordinarily the power to transfer it-and further 
such stridhan descends to her heirs and not to her 
husband's heirs. . Euh NP : 

There are, however, peculiar restrictions, ac- 
cording to legal authority on the Mitakshara Law, 
to the widow's right to transfer landed property if 
the gift has. been made in-a. particular fashion, 
- Where & husband transferred property to his wife 
as a'special.gift describing it as the property in; 
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: : 
his 6xclusive proprietary right and dag) that hà 
.transterred all the rights held by him to her, that 
she was to hold it generation after generation, that 
neither himself nor his own, heirs were ever to make 
a claim against her and that no one except her was 
to have any connection with the property: i 
^. Held, that the gift must be construed asa trans- 
fer of full proprietary rights with full rights of 
transfer. . 

The Viramitrodaya is receivable as an exposition 
of what may have been left doubtful by the 
Mitakshara and declaratory of the law of the Benares 
School. O JAGMOHAN SINGH v. Sar Natu, 5 O. W. N. 
1; A. I. R. 1928 Oudh 203 866 


~= —— |nherltance—Illegitimate _ sons, right of, 
to succeed when collaterals 
daughters, right of, to maintenance. : l 
Under the Hindu Law illegitimate sons are not 
entitled to a share in the family property, when there 
are collaterals in the family. E 
Illegitimate daughters are not entitled to mainten- 
anca from their father's family. M NaGaRaTHNAMMAL' 
v. ORnINNU San, (1927) M. W. N. 750; 53 M. LIJ. 861; 
A. I. R. 1928 Mad. 127 : 4 419 
—Jolnt famlly—Alienation by father— 
Absence of legal necessity—Suit by son to set aside- 
alienation—Alienee, whether entitled to refund of 
consideration. | 
A Hindu son is entitled to get a decree setting 





aside au alienation by his father of joint’ family ` 


property, which has not been effected for legal neces- 
sity-or for the payment of an antecedent debt, with- 
out any condition being imposed upon him to refund 
the consideration paid by the alienee to the father. L 
Daya Ram v. HAROHARAN Das, 29 P. L. R.72; A.I.R. 
1338 Lah. 111; 8 Lah, 678 l sh 781 


Alienation by manager—Alienation: 
supported by necessity—Necessity for: portion of 
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< the family’ could be made liable in such 
“would be by proof that the necessity did ex 


exist—-Illegitimate ` 


wo 


consideration not specified—V alidity of sale— ' 


Purchaser, whether bound to refund such surplus. 

Where a purchaser of.joint family property from 
the manager. of the family has actedin good faith 
and after due enquiry and the sale itself is justified 
by legal necessity, it cannot be set aside merely 
because acertain portion of the consideration was 
taken in cash by the vendors without specification 
ofthe nature ofthe necessity; noris the purchaser 
bound to make re-payment of such surplus to the 


members of the: family challenging the sale. O ` 
NAGESHAR NATE SINGH v. Ram Janki, 40. W. N. 1112; ` 


A. I. R. 1927 Oudh 590 . "BBE 


———— ———— Alienation by manager— Legal neces- 
sity—Actual enquiry by creditor, whether invariably 
necessary—Belief as to legal necessity, when sufficient 
—Absence of legal necessity—Money spent-for_ use 
of family—Loan, whether binding on family. | 
In order to make an alienation by the -manager of 

a joint Hindu family, binding on the members, it is 

not necessary in every case to prove actual enquiry 

by the creditor as to whether there was legal neces- 

-sity for it; it-would be sufficient if it is proved 

that, the creditor had the belief that there was such 


necessity provided that it was based on information _ 


that could reasonably give rise to such belief, 
whether that information was obtained by direct or 
indirect enquiries or in any other way. The question 
of enquiry into the necessity, or of reason to believe 
ip its existence, can only arise when there is no 
PS 


———— — n | origage—Inquiries by 
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proof of .its existence or proof that i&did not exist! ` 
then the lender is covered by proof, that he best 

it to exist even if it did nòt.. But when the lender 
is familiar-with all the circumstances of the family 
to which the money waslent, the only way in which 


n cage 
lst. 
Even in the absence of proof of actual existence of 
necessity the family would be liable to re-pay the 
loan, if itis proved that the loan was taken for the 
family and spent forit, irrespective of the question 
whetherthe person borrowing the loan had or had 
not the authority to borrow it. N RAMBHAU 9, WAMAN 
Rao, A.I. R. 1928 Nag. 251 — 657 
———— Jolnt famlly—Manager—Mizing u 

family funds and self-acquired funda, po ope 

Using self-acquired -funds for support of family 
: fy fccrimutations from mixed funds, nature of. l 
. Where two separate funds are mixed, one being 
joint family property and the other separate -pro- 
perty, the mingling makes them both joint family 
property. ex ME 

Where the manager of a Hind 
joint family funds in his hands, sp 
tenance of his family not only the joint family funda 
but also a considerable part .of ‘his self-acquired 
property, the reasonable inference is- that he means 
to treat that part of his self-acquired property ag 
joint family property and even the accumulations 
and the remainder of his earnings which have not 
been kop! Prism and separate become joint family 
property. RISHNAMACHARIAR -9. CHEL 
R. 1928 Mad. 561 ` 2 D 


u family having 
ends-on the main- 


641 
sufficiency of — Release, if amounts to pana” ane 
Where a member of, a joint family executes a deed 
of releese, the burden of proving that it was intend- 
ed to be inoperative is upon the person who gets up 
such a case. JE 

Where a transaction of release by a member of 
a joint family amounts to a partition, the minor 
sons of the person executing.the release will be held 
to- have been represented -by the father although 
thoy Tare not i > the deed. 

ere aperson lends money on morten 

manager of a joint Hindu family for disdin rite debe 
contracted for purposes of a family business, after 
making all reasonable inquiries and being honestly f 
satisfied that the money “was required, the mortgage 


is binding on all the members of the family. 


" BALASUNDARAOHARI V; KANNIAPPAOHARI, 39 M, L. T. 443 


` stranger—Power of manager to dissolve 


A. I.-R. 1927 Mad. 1165; - 


132; 


and 


ger— | partnershi 
—Alienation by manager—Alienation for necessity, 


but for inadequate price, validity: of—Alienation ` 


Partnership between manager 


of moveables—Disposal of moveables b 
effect of —Equitable compensation, haa pits a 
allowed. . © : 


The manager ofa joint Hindu family! hag power 


to dissolve a partnership which he has entered into 


with a stranger. He .cannot be. compelled to con- 

tinue’ the partnership merely because he has a minor 

son, who, along with himfelf, is interested in it 

especially when he considers that he. ig incapable 

of giving assistance as a partner. E I 
Pér Ashworth, J.—When once it is shown that a 

sale by a Hindu father and manager is necessary, ng 
7: e 
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Bult will He against the vendes on the ground of in- 
adequacy of the price in the absenca of fraud or 
collusion on the part of the vendee. ` 
- Per Sulaiman, J—The restrictions on the power of 
a Hindu father to alienate immoveable property are 
equally applicable to tranefera of asa bles 

The equitable relief of campensation can be granted 


- _ to the members of a joint Hindu family in the case of 


an improper alienation of moveables by the manager 
even where the goods have been disposed of by the 
defandant-vendee. - 

“The members ofa joint Hindu family are entitled 
to question an alienation by the manager of the 
family where the consideration is grossly inadequate, 
even though necessity for the alienation is proved. A 
BANKRY Lar v. NATTHA RAM . 576 


V-—.-—- Joint famlly—Sale for family  mecessity— 
Part of consideration not applied for purposes of 
necessiti] —Sale, whether liable to be set aside. 

À sale of joint family property willnot be set aside 
merely because a part of the proceeds is not proved 
to have been applied to purposes of necessity. The 
real question that has to be considered is whether 
the sale itself was justified by necessity. If the pur- 
ehaser has acted honestly if the existence of a family 
necessity for the sale is made out, and the price is 
not unreasonably low. he (the purchaser) is not bound 
to account for the application of the price. 

The practice under which, although it be com- 
‘pletely established that by far the most substantial 
“part of the consideration was for family necessity, 
yet if a certain balance of.the price remains un- 
accounted for, or insufficiently proved, then by that 
result the parties’ interests are judged, and the sale 
is set aside, conditionally upon the re-payment by the 
vendor or his representatives of the substantial part 
referred to is erroneous. 

Transactions of sale of family property which in 
their real essence and substance, are sales made for 
family necessity, will not be narrowly scrutinized, 
especially when such transactions have stood un- 
challenged fora considerable length oftime and go 
back beyond the stage at which direct evidence could 
possibly be expected from the vendees. 

Where a sale offamily property for the sum of 
Rs. 4,000 was justified by necessity to the extent of 
Rs. 3.500 and there was an unaccounted balance of 
Rs 500 and the High Court held the sale invalid, 
subject to the condition of payment to the vendees of 
the items proved (namely), the said sum of Rs. 3,500: 

Held, that the sale could not be set aside PC 
(AURIT SHANKAR v. JIWAN SINGE, 53 M. L. J.- 7&6: 4 O. 
W. N 1192; A. T. R. 1927 P. O. 946; 25 A. L. J. 967: 
470. L. J. 7; 30 Bom. L. R. 64: I. L. T. 40 All. 1::32 
©. WEN, 257; (1928) M. W.N. 1; 27 L. W. 203; 9 P. I. 
T. 277 EN 4 
Marrlage with maternal aunt, legality of — 
` Chadar andazi, whether recognised by Hindu Law. 

An Arora Rindu cannot under Hindu Law contract 
a valid marriage with his maternal aunt. 

Marriage by chadar andazi is not recognised by 
Hindu Law asa valid marriage. L SAUDAGAR v. Em- 
'PEROR, 20 Cr L. J. 210; A. I. If 1928 Lah. 165; 9 A. T. 
‘Cr. R. 413 e ..* 98 

: Partition between. step-brothers— Mother, 
- whether entiiléd to share—Effect ‘of partition on 
. prior debts. ; 

Ina partition between two step-brothers, the 

ynotleer of one of them is entitled to a share equal 


: ^ 
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. tion had been established. 
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to that of her son, 4. e., to one-third of the property 
liable to be partitioned. 
Payments made towards debts reduce the divisible 
assets by so much and debts due before partition 
remain jointly due after it. N Honra Marry. a Y. 


Partitlon--Suit for partition —Father's debt 
—Son's liability—Debts not immoral or illegal— 
Institution of suit, effect of, om son's liability to 





pay. 
Where, in a partition suit, a Hindu son asks for 
a declaration that certain debts incurred by his 
father are not binding "upon him, it is for him to 
show that those debts were incurred for illegal or 
immoral purposes and he can get relief only ifhe | 
is able to show that. Otherwise the debts would be 
binding upon him. x ~ i 
In such a suit, the son cannot escape liability for 
a debt which is not illegal or immoral by. the mere 
fact that he has filed a suit for partition, and a mort- 
gageecreditor who is able to: obtain a personal 
decree against the father, after exhausting his remedy 
against the father's share, would be entitled to pro- 
ceed against the son's share of the family property to 
the extent of the balance remaining due after execut- 
ing the decree against the father's share. M KANDASAMI 
GouNpAN v. MARUDAGHALA GouNDAN, 39 M. L. T. 562; 
A. I. R. 1928 Mad. 105 129 


Stridhan other “than Saudayik—Alienation 
without husband's consent, validity of. : 
A Hindu female cannot ‘alienate or devise her. 
stridhan other than Saudayik during coverture with~ 
out her husband's consent. N.VITHU v. MAROTI, A. I. 
R. 1928 Nag. 92; 10 N. L. J. 266 E 198 
————- Widow-— Adverse possession — Properti 

acquired, whether stridhan. . : a 

The interest acquired by a Hindu widow. by adverse 
possession would be her stridhan and would not be 
an accretion to her husband's estate; unless it -is 
shown that she took adverse possession as represents 
ing her husband's estate. Pat Suras BALI SINGH v. 
TILAKDHARI SINGH, 7 Pat.163; A, I. R. 1928 Pat. 220: 9 
P, L. T. 310 T ame QE 151 


—— Alienation--Necessity Consent of 
father, whether binding on som. : 
Where a Hindu widow, holding the usual ‘widow's 

estate’ in her deceased husband's property, executed 

a mortgage of it, and it was found that the income 

from the lands at the material time was hardly 

sufficient to meet the ordinary expenses of the 
family,‘ that she had no alternative and was com- 
pelled to resort to borrowing in order, to meet the 
extraordinary expenses of the marriages of her 
daughters: : 

Held, on -the evidence, that necessity for the alièna- 








Where the managing member of a joint Hindu 
family acting not only on behalfof himself, but also 
on behalf of ali the members of the family who were 
alive at. that time consented to and acquiesced in 
a mortgage executed by a Hindu widow: : 

Held, that his son, who was not then born, was not ` 
entitled to contest the validity of the mortgage, 
inasmuch as at the time when it was executed he had. | 
no interest in the family’ property. P` C Bnacwaw 
SINGH v. Usacar SINGH. A. I. R: 1928 P. O. 20; 80 Bem. 
L. R. 267; 47 C. L. J. 189: 54 M. L.. J. 254; 29 P. -L 
R. 182: 32 C, W. N. 528; I. L. T. 40 Lah, 49; 27 L: W., 
672; 26A.L. 3.993 i E 20 
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v = Widow--Gift by widow—Nearest reversioner - 


joining in execution—Validity of gift. - 

A deed of gift executed eby a Hindu widow with 
the consent of her husband's nearest reversioner who 
actually joins in the execution thereof is valid and 
cannot be challenged by him or his transferees. O 
Gava Drew SiucH v. MADHO Sinan, 4 O. W. N. 1101: A. 
I, R. 1927 Oudh 558 180 


— Property acquired before marriage 

and after marriage—Power of disnosition of such- 

- property—Possession of Hindu widow over pro- 
perty at time of her death—Presumption of absolute 
estate—Burden of proof. 

Property obtained by a Hindu female before 
marriage and property acquired by her subsequent to 
her marriage in her own interest, either by purchase 
from the savings of her income or in other ways, is 
property which she is competent to dispose of in her 
ifetime. ] 

There is no presumption of law that property which 
is in the possession of a Hindu widow and the ac- 
quisition of which is not explained. originally 
belonged to her husband. even though the husband 
died possessed of considerable property. On the 
other hand, the presumption under the general rule 
of law is that she is the owner thereof and has 
&bsolute power of disposal over it.-O RAT BAOHAN 
SINGH v. Sooras KUNWAR Rax, 4 O. W. N. 1179: A. I. 
R.1927 Oudh 618 ` 321 


— — — Property inherited from hushand— 
Custom conferring absolute power of disposal— Pro- 
` nerty, whether stridhan for purposes of devolution. 
Under the Mitakshara School of Law there is no 
distinction between the word 'stridhan' and the 
expression ‘property that a woman ean deal with at 
er pleasure.’ í 
Consequently, when a custom is proved as 
affecting persons otherwise subiect. to the Mitak- 
shara School of Hindu Law, e a . the Jains, and that 
custom is said to confer upon the widowa right to 
deal with property inherited from her husband, at 
her will, it must be held to mean that the pronerty 
is her stridhan and will devolve as astridhan. 
A HUKUM OHAND v. Srran Prasan, 25 A. L, J, 9220A. 
I, R. 1928 All. 59; 50 A. 232 244 


— — — Right to maintenance —N on-residence 
with relatives of deceased husband, whether ground 
for reducing amount of maintenance—Prayer for 
arrears of maintenance—Court-fee—Court Fees 
Act (VIT of 1870), 8.7, els. (1), (31). 

Refusal of a Hindu widow to live with her hus- 
band’s relatives is not a ground for, reducing the 
amount of maintenance payable to her.- 

Where the plaintiff claims only arrears of main- 
tenance and asks for no relief as to the declaration 
‘of her future right to maintenance. she is liable- to 
pry Oourt-fee on the amount claimed under cl. (i) 
of s, 7 of the Court Fees Act and not under cl. (2i? of the 
‘said section. O RAAIRON Der `r, RAM Sewak Tat. 1 

Tuck. Cas 648; A. T. R. 1927 Oudh 823 559 
—— Right of residence in family house 

sold. in execution of decree for bindina debts. 

The widow. of a co-parcener has no right.to reside 
in [he family house. which has heen sold in execution 
-of a decree for familv debts, M BALASUNDARA Onart 
a ANNA PAGA, 39 M. L. T. 443; A. I. R. 1927 o 
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E -—- Surrender—Alienation by widow— 
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Subsequent surrender to next reversioner—Validity 

of surrender.. 
. A Hindu widow who has parted with her property 
to the extent of her estate or interest as a widow 
cannot thereafter make a valid surrender to the next 
reversioner: Be 

‘A Hindu widow made a gift of estate inherited by 
her from her husband to her husband's brother's 
son. She then made a gift .of the same to her 
daughter, the next reversioner, and again, made am, 
adoption. The adopted son sued the daughter for 
possession:.-  - a 

Held, that the gift to the daughter was invalid 
inasmuch as the widow had put it out of her power 
to makea valid surrender by the earlier gift. B 
SAKHARAM BALA NIKAM v. THAMA BALA NIKAM, 29 Bom. 
L.R.1571; 51 B. 1019; A. I R. 1928 Bom. 26 - 265 


Hindu Wills Act (XXI 


|dol-Shebhait's right to sue. -` — n 
, Although an idol may be regarded as a juridical 
person capable of holding properties, itis only true 
in an ideal. sense, and the right of management and 
possession is vested in the shebaits. = < 
A suit for declaration of shebaitship, for ada 
ministration of, the debutter estate and for setting 
aside alienations of the idol's properties is a suit in 
which the idol is interested even -though it is not 
formally made a party to the suit. © Iw re K. O. 
BANNERJER, A. I. R. 1928 Cal. 402 ' 738 


Impartible estate—Proof of impartibility — Re- 
— grant, effeet of—Amgaon zemindari (Central 
Provinces\—Onus of proof of special custom modi- 
^ fying ordinary law of succession—“Raj. 
7 A special custom modifying the ordinary law. of 
succession must be ancient and invariable and must 
he established to beso by clear and unambiguous 
evidence. - . : . | 
Where there is a dispute with respect toan estate 
being impartible or otherwise, the onus lies on the 
party who alleges the existence of a custom different 
from the ordinary law of inheritance according to 
which custom the estate is to be held by a single 
member and. as such;:not liable to partition. In 
order to establish that any estate is impartible, it 
must be proved that it is from its nature impartible 
and descendible to a single person, or that it is 
impartible and descendible by virtue of & special 
stom. 
ou an impartible estate existed as such from - before 
the advent of British rule, any settlement or re-grant 
thereof by the British Government must, in the 
absence of evidence to the contrary, and uffless 
inconsistent with the express terms of the new 
- settlement, be presumed to continue the estate with 
its previous incidents of impartibility and succession 
ial eustem. f | . 
2 "The kan raf by itself does not necessarily imply. 
i rtibility. ae: 
Unless considerable age can be ascribed to any 


-= particular zemindari, of whichever, class it may be, 


it cannot claim to be goferned by either ancient or 
invariable custom. 


Neither by the terms of the grant, nor by territorial. e - 


family custom, any more than by its inherent: 
matre, cun the zemindari of Amgaon (in the Central 
Provinces) be considered an impartible eBt&te sub- 
ject to the rule ofsingle successio, <= 


a - 
- 
ta 

~ 

1 


of 1870), s. 2. See 
p 747 


^4 


? 95g 


Impartible obtate-conold. 


[History of the semindari tenure in the’ Central 
Provinces discussed. P O MARTAND Rao v. MALHAR 
Rao, A. L R. 1928 P, O. 10:47 O. L. J. 150; 30 Bom. 
lb R 251; 27 L. W. 350; 54 M. L.J. 397; 32 O. W, N. 
621; 24 N. L. R. 25; 11 N. L. J. 26; 55 C. 403 7 


Inam —Service inam—Resumption by Government on 
. ground of land having been dissociated from ofice 
in fact, legality of. 
Where the Government resume aservice inam, the 
motive of the Government in making the resumption 
aud their conduct after the resumption do not affect 


' the legality or ilegality of their action. 


Where a land which had been granted in inam by 
the Government for proper service in a temple is 
found to have been for a long time entirely dis- 
sociated from the office for.the support of which it 
had been granted and no part ofthe income.of the 
land was going towards the remuneration of the office- 
holder, which had to be provided otherwise by the 


“temple trustee and the service did not continue to 


be performed according to the conditions of the 

ie within the meaning of rule III (1) of the Inam 
eB: 

Held, that it was open to the Government to resume 

the inam and that such resumption was not illegal. 

M VELLU PILLAI v. SEORETARY OF STATE FOR INDIA, A. I. 

R. 1928 Mad. 852 785 


Income Tax Act (VII of 1918), s. 4—Income from 
villages in Nigzam's Territory brought into Berar 
whether taxable. : 
Income derived from rents realized from tenants of 

revenue-free villages situated in Nizam's Territory and 

brought into Berar is taxable under the Income Tax 

Act. N OOMMISSIONER oF Income Tax v. MoHomap 

NURULLA ‘Kuan, A. I. R. 1928 Nag. 146 661 


Income Tax Act (XI of 1922), ss, 2 (1)1(a), 4— 
Usufructuary mortgage and lease back—Rent, whe- 
ther e to tazation—'Agricultural income’, mean- 
ing of. 
Where a person carrying on  money-lending 

business lends money in the course of such business on 

the security of lands of which he takes a usufructuary 
mortgage, and immediately leases those lands back 
to the mortgagor with a stipulation for fixed annual 
payments, which amount to a definite percentage on 


` the sum advanced, the annual payments. should -be 


excluded from the assessment of the profits and 
gains of his business as being ‘agricultural income’ 
within the-meaning of s. 2 (1) (a) of the Income 
Tax Act, 1922. A In the matter of MUKUND SARUP. A 
I. R. 1928 All. 81; 26 A. L, J. 280 < 683 


- s, 4—''Mutual Benefit Society,” what is-— 
M ci of fund not inconsistent with aula onesie 
—T'und, liability of, to be assessed to income-tax 
The question whether a Fund is a society con- 

stituted essentially for the mutual benefit of ita 

members, the income of which is not liable to be 
assessed to income-tax, or whether it isan ordinary 
money-lending Bank engaging in money with a view 
to earning profit for distribution among its share- 
holdersis one of fact to be decided on the circum- 
stances of each Case. 

“The object of the Trichin®poly Hindu Permanent 

Fund asset out in its Memorandum of Association 

was "to enable persons to save money” and “to secure 

loans at favourable rates of interest." The capital 
aid up or subscribed, was made up of shares 





! à liinited in number and in value, and the share- 


` 4 = 
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has hitherto been paying: | 
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holders and subscribers constituted the eontrollin 7 
authority while membership was-:restricted to su 

share-holders or subscribers. Outside these memberg 
was a class called monthly depositors who. were by a 
bye-law practically on the same footing as subscribers 
but were not subject to the losses and liabilities of- 
the Fund. Loans were granted to any one and were ` 
of two kinds, ‘term loans’ restricted to subscribers and 
monthly depositors and ‘temporary loans’ to any 
constituent. There was no special concession what-. 
ever which was confined .to share-holders and sub» 


Seribers. They were exactly on the same footing as 
outsiders, for example, monthly depositors. Profits .. 


were distributed in the way of dividends, in the 
ordinary business fashion and were expressed to be ` 
"outofthe net profit arising from the business of 
the Fund" : l . a 

Held, that the Fund was not one which did. not 
aim at making profit by lending money on interest, that 
in the constitution and object there was no purpose of 
mutual benefit, and that the Fund was, therefore, 
liable to be assessed to income-tax asa Company. M 
COMMISSIONER oF Incom# Tax, MADRAS v. 'T'RIOHINOPOLY 
TENNORE HINDU PERMANANT Funp, A.I. R. 1927 Mad. 
1078; 53 M. L. J. 881 zm .291 


Inherent power of Courts to extend tlme, See ^ 


PROVINCIAL INSOLVENCY Aor, 1920, s. 27 (2) 830 
Injunction. See O. P. C., 1908, s. 151 753. 
Insolvency. See O. P. C., 1908, O. IX, n. 2 842 


instalment decree—Acceptance by decree-holder < 
of overdue instalment—Waiver of default clause. 

It is open to a decree-holder to expressly state 
when accepting an ‘overdue instalment that he does 
30 without prejudice to his rights which have already 
accrued owing to the default or to show by his con- 
duct at the time of accepting the instalment that he 
does not waive his right under the default clause. In 
the absence of such indications to the contrary tender - 
by the debtor and acceptance by the creditor of an 
overdue instalment must be deemed to amount to a 
waiver and condonation: of the default. L Goran 
Mar v. GoPAL Sineu-HArr SINGE, A. I. R. 1928 eee 


Interest—Damdupat, vile of, whether applicable to 
possessory morigages. 

The rule of damdupat is applicable to all mortgages 
whether the mortgagee is in -possession or not, 
although in some cases where the mortgagee is 
possession it does not apply, in the sense of being 
of any effect, because the payments made every year 
from the income of the property. keep the amount 
of the interest below the amount of the capital. In 
each case it is merely a matter of. calculation. N- 
Saku v. KASHIBA, A. I. R. 1928 Nag. 126 . 199 
— ———. High rate of interest—Interference by Court 

—Compound interest, whether allowable in the : 

absence of express agreement. — t o5 : ; 

Although the agreed rate of interest be high, it 
will not be disallowed by the Court unless there is 
evidence to show that in the circumstances the — 
agreement as to interest is 50 unconscionable that. 
effect ought not to be given toit.  . l " 

“Rate of interest must vary with the risk run - 
and in considering the question of risk the Court 
should take into account, inter alia, the finarfoial, 
condition of the debtor and the rate of interest he 


T 
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Held, under the circumstances, that "interest at 
21 per cent. perannum on a mortgage security. was 
‘not excessive.’ 
`~ Compound interest, unless agreed to, cannot be 
allowed. P G Jewan Lar DAGA v. NILMANI- CHAUDHURI, 
20 A. L. J. 124; 30 Bom. L. R. 305; (1928) 
154; 94 M. L. J. 325; 47 C. L. J. 302; A. I. R. 1998 P. C. 
80; 32 O. W. N 565; 27 L. W. 740; 7 Pat. 305 337 

Rule of damdupat, meaning of. - 

Under the rule of damdupat interest ceas&s to run 
altogether when ib equals the principal. he rule 
does not mean that the amount of interest that 
may be recovered at any one time shall not exceed 


the principal and that the excess that may remain’ 


may still be recovered, though not at that time. N 
GoviND v. MALKARJUNAPPA, A. I. R. 1928 Nag. 133 205 
Unconscionable rate of interest —No undue 


influence— Power of Court to interfere—Compound ` 


interest at same rate as principal, whether penal. 

The mere fact that a rate of interest is harsh or 
unconscionable is not a sufficient ground for not 
enforcing the contract between the parties. 

The rule of law is now firmly established that in 
the absence of proof of undue influence, a "provision 
forcharging compound interest at.the same rate as 
simple interest on the failure of the mortgagor to 
pay the principal or interest on the due: date is 
perfectly legal and.cannot be relieved against on the 
mere ground of hardship. L TIRKHA RAM-OHuNI LaL 
v. Harar, 10 Lah, L. J. 48; I. L. T. 40 Lak.68 . 617 


‘Interpretation of Statutes -—Retrospective operation 
—Land Acquisition Act (I of 1894)—Interest on 
compensation awarded. - 

Generally speaking, a Statute conferring or dealing 
with substantive rights has no retrospective operation. 


Accordingly, 8. 17 of the Sydney Corporation Act, ` 


1824 (corresponding, in India, to the Land Acquisi- 
` tion Act, 1894), declaring that “the rate of interest 
payable upon compensation for land acquired by 
the Council by resumption—or by any compulsory 
' purchase, shall be six per centum. per annum” can- 
not be construed retrospectively so as to affect the 
rate at which interest was payable “before the Act 
came into operation: P O MUNICIPAL CouNorn, SYDNEY 
v. MARGARET ALEXANDRA TROY, 47 O. L. J. 284; A. I. R. 
1828 P. O. 128 455 


JamabandI—Entry as tenant, meaning of. 

-~ The fact that a person isentered'as a tenant in 

the jamabandi merely shows that he.is not the 

owner and that he is in cultivating - possession 

thereof. It does not necessarily show that he is in 
ossession with the permission of the owner. L Nur 
HAN v. FAQIR ABDULLAH . f . 779 


Joshlpana Income, suit for, whether maintainable 
in C. P.—Right to hereditary Joshipans, whether 
question of fact —Civil Procedure Code (Act V of 
1908), 8. 100. 

A suit for Joshipana income is maintainable in 

. Central Provinces proper. 

. The question whether a particular person is a 

.hereditary Joshi of a village, entitled to do the duties 

.of the village Joshi and to exclude anybody else 

from doing so, is a question of.fact and not of 

law. N NATHU Bowa v. Panpurane, A. I. R. 1928 Nag. 
150 . : 


claration of 


title to ocoupancy lands—Cognisance by 
Givil Court, E 
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:Jurf'sdiction —Swit between rival tenants for des. - 


^ 


_A suit by a tenant of occupancy lands for declara- 
tion of his occupancy right against a rival tenant 
claiming such right in the lands is cognisable by the 
Civil Court. O SAHEB Din v. MAHARIR SINGH, 1 Luck 
Cas. 677; A.I, R. 1928 Oudh 95 .' ' 826 

Suit on hundi—Endorsement, whether part of 
cause of action—' Cause of action,’ meaning of—Suit 
on hundior in the alternative for compensation 
maintainability of—Civil Procedure Code (Act -V 

' of 1908), s. 20, O. XX XVII- Negotiable Instruments 

Act (XXVI of 1881), ss. 82, 112 (e) |. 


A suit based on a hundi can be instituted in a 


Court, within whose jurisdiction “there was an 


endorsement of the hundi and payment Oo 

thereof to the endorsee after du the amount 
A suit claiming in the alternative on the contract 

contained in a negotiable' instrument or for com- 

pensation under ss. 32 and 117 (c) of the Negotiable 


. Instruments Act can be maintained, and such a suit 


can be instituted under the summar roced ` 
Mai by O. XXXVII of the Code of Civil Prose. 
ure. = 


218 

Duty of Judge—Legality of conviction, 

A conviction based upon the uncorroborated eyja 
dence of an approver would ordinarily not be sug- 
tainable unless the Judge had explained carefully t 
the Jury that they were taking & grave k 
convicting . upon uncorroborated evidence, But g 
conviction cannot be upset on this ground where th 
evidence of the approver is corroborated and tig 
Judge explains to the Jury in his charge the nature 
of the corroboration. and directs the Jury to arriv 
at their verdict after considering the evidence of tha 
approver and the evidence of the corroboration to- 
gether. O MANI RAM v. EwPEROR, 5 O, W. N 33;-A.T 
F. 1928 Oudh 207: 29 Or. L. J. 311 — . 876 
KhoJas, law applicable to. 

The principles of Hindu Law relating to joint 


‘family are not applicable to Khojas: it i 
“with regard to Jas; 16 applies only 


questions of succession and i 
ance. S MaHoMED Kassiu v. NATHO BHANO 21 


Land acqulsition—Acquisition o land ] 
idol—Suit by shebaits for adminisiraricn Nging dd 
—Appointment of Receiver—Power 0f Receiver ^. 
get compensation money deposited with President y 

` - Improvement Tribunal—Compensation mone he 
Lid vests in acquisition Court. : a Ee 

e compensation money representin 

an incompetent person partakes of the ies ® of 

property and does not lose its character as gach be. 

cause it has been transformed in shape, = 
~ Section 32 of the Land Acquisition 
vest the acquisition Court with such power ove 

acquisition’, money as to empower it to retain ae 
money.in its possession in spite of the direction 

competent Oivil Court. O. Inve K, 0, BONNERZER A 


I. R. 1928 Cal. 402 | : 
Land Acquisition Act” (I gf 1894)—Interes S 
STATUTES 


compensation. See INTERPRETATION op 

"T TU A to compensation —Burdeg ^ 9 
proof of nie--Presumption in favour o LM: 
“possession, — T personin 


Act does not 
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e 

Where land is compulsorily acquired by the 
Government for public purposes, and rival claims are 
made in respect of the compensation awardéd for 
such land, the prima facie title tothe money is with 
the party who was in sole and exclusive possession 
of the land at the-time of its acquisition by the 
Government, and the onus isonthe party claiming 
that he has a better or superior title to such money to 

rove such title. P C MANCHE ANEGE AKUE v. MANOHO 

ovo ABABIO Iv, 470. L. J. 337; A. I. R. 1927 P.O. 
262; 30 Bom. L. R. 755 ` 347 


ss, 18, 21—“Person interested”, meaning of 

~A pplication for reference by purty in pending 

suit with respect to . title to property—Right of 

party held entitled in appeal, to continue land 

' acquisition proceedings—Agricultural land fit for 

‘building purposes, valuation of —Valuation of land 

—General principles—Prospective user and 
potentialities, whether to be considered. 


Where during the pendency ofa suit or appeal a 
person who hasa decree in his favour and who is 
prima facie entitled to the property institutes or. 
defends proceedings in respect of the property, the 
proceedings can be continued by the person who 
ultimately succeeds in the litigation. Any order 
passed in respect of the property would enure for 
the benefit of the successful litigant and he is the 

erson who on the reversal of the judgment of the 
ower Court would be entitled to continue the pro- 
ceedings. 

Ina litigation between two persons as to title to 
& property one of them was held entitled to it, and 
during the pendency of an appeal therefrom, the 
successful party .applied in land acquisition pro- 
ceedings with regard to the property, for reference 
to the Court under s. 18 of the Land Acquisition Act. 
In appeal the property was held to belong to the other 


arty: 

i Held, that such other party was entitled to avail 
himself of the reference madeat the instance of his 
‘opponent who was the person interested at the time in 
making the application for reference within the mean- 
ing of 3. 18 (1), Land Acquisition Act. 

The proper way to value lands is to ascertain 
what would be their market value if put to the most 
lucrative use having regard to their condition. In 
assessing compensation not only is the . present 
purpose to-which the land is applied to be taken into 
consideration, but any other more beneficial purpose 
to which in the course of events theland might 
within a reasonable period be applied should also 
be considered. The special adaptability of lands for 
building purposes is an element to be considered in 
fixing the compensation even though the lands are 
used for agricultural purposes at the time of acquisi- 
tion. M VENKATA KRISHNAYYA GARU v. SEORETARY OP 
STATE ror INDIA, 39 M, L. T. 551; A. I. R. 1928 Mad. 
89; 27 L. W. 253 ` 503 


Se 23, sub-s, 1 (D as amended by U. P. 

Town Improvement Act (VIII of 1019), Sch. I, 
para. 10 (8), interpretation of—Calculation of 
market value—Ukse to which land is put on date of 

. notice, whether sole criterion —Land not used, value 
of. 


š e 
The correct interpretation of s. 20, sub-s. (1) clause 
first of the Land Acquisition Act as amended by 
Ip: 10, cl. (3) of the Schedule to the U, P. Town 





e * dAmprovement Act, 1919 (U, P, Act VIII of 1919) ig 
. 2 . d i 
e 


~e 


-— 
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the parties 
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that the market value of the land to be acquired is 
to be calculated exclusively in aecordance with the 
use to which the land is being put on the date on 
which notice issues under s.29 or s.36 ofthe U.P. 
Town Improvement Act; and where on such date 
the land to be acquired is not being put to any use 
its market value may be nil. A SECRETARY OF STATE - 
FOR INDIA v. MAKHAN Das, 26 A. L. J.69; I. L. T.40 
All, 58; A. I. R. 1928 All. 147 . -587 


Landlord and tenant—Assignment by landlord— 
Possession, whether transferred ipso facto as against 
tenant. : - - 

A mere assignment or transfer is not sufficient to 
put the assignee or transferee in possession as against 
persons claiming to hold under the assignor or 
transferor. G NIBARAN CHANDRA SIKDAR V. ABDUL 
HAKIM, A. I. R. 1928 Cal. 418 75 


Covenant t» repair—New building, whether 
covered by covenant—General covenant and covenant 
to repair demised premises only, distinction between. 


A general covenant to repair in a lease deed 
ineludes not only buildings in existence when the 
demise is made but all those which may beerected 
during the term. A covenantto repair the demised 
premises applies only to those existing at the date 
of the demise unless the new buildings are made a 
part of the old ones. - P. Us . 

An indenture of lease provided that the lessee shall 
“at all times during the said term of years keep the 
said premises in good and substantial repair and the 
same in good and substantial repair deliver up to the 
lessor, his heirs or assigns at the expiration or sooner 
determination of the said term." ‘There was also a 
subsequent clause which ran as follows: “And itis 
hereby agreed and declared by and between 
hereto notwithstanding anything here- 
inbefore contained that the said  lessee shall be 
at liberty to make all necessary additions and alter- 
ations to the demised premises to improve the buildings 
with the written consent of the lessor at his own costs 
during the continuance of the said term and all such 
changes, additions, fittings and fixtures so made shall 
become and be considered the property of the said 
lessor and the lessee shall have noright to remove 
the same either before or after the expiration of this 
lease." The lessee erected certain new buildings 
which formed additions to and became part of the 
buildings originally demised : . 

Held, (1) that the covenant to repair was a general 
one and applied to the new buildings; 

(2) that even if it was. a covenant to repair ‘the 
demised premises alone it applied to the new buildings 
as they were so erected as to become a part of the 
old buildings. © Ezra MEYER Aaron COHEN v, 
DEBENDRA LALL Kuan, 32 O. W. N. 154; 46 C. L: J. 
607; A. I. R. 1928 Cal. 89 86 


Encroachment by tenant—Landlord's right to 

encroachment—Presumption. ` 

Where during the continuance of the tenancy, a 
tenant encroaches upon land belonging to & third 
person, his possession of the land so eneroached upon 
is prima facie for the benefit of the landlord unless 
it appears by some evidence that the tenant, at the 
time the encroachment was made, intended it for 
bis own exclusive benefit. The presumption in such 
cases is that encroachments made by the tenante are g 

art of the holding, and on the termination of tha 
fenency the tenant must render them up to the 


& 
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landlord whether he has directly undertaken to do so- 
or not, L Nanak OHAND V. GAMANA. I. R. 1928 Lah. 
291 Nd 


Kabuliyat—Naturee of tenancy—Consiruction 
of deed. 
The material portion of a kabuliyat relating to a 
` tank with its banks and a plot of land adjoining 
thereto ran as follows: “I shall graze cattle on the 
banks after fencing them all round, I shall rear new 
fish and catch them and shall not make any objection 
to your catching the old fish. `I shall enjoy the 
fruits of the fruit-bearing trees now existing on the 
banks." The kabuliyat was further headed as 8 
‘Kabuliyat for nine years’ and the executant was 
described as cultivator for nine years: 

Held, that the tenancy created was an agricultural 
tenancy. C MAKBUL ALIv, SASI Kumar MALLA, A. I. R. 
1928 Oal. 305 ! l 468 


Lease for cultivating purposes—Trespass by 
third person—Removal of earth—Suit by lessee for . 
damages—Measure of damages. i 
Ina suit for damages by a lessee of a. piece of 

land for cultivating and grazing purposes against a 

trespasser who has encroached upon a portion of the 

land and removed a quantity of earth therefrom ds 
the lessee is entitled io claim as damages only the 
loss which he has incurred by reason of the depriva- 
tion of the use of the portion of the land encroached 
upon. He is not éntitled to recover damages on the 
basis of the value of the earth removed. ; 
‘Damages vary considerably according toa party's 
interest in the land, R Burma RAILWAYS Oo, v. 
Mauna HLA TIN, 5 R. 813; A. I. R. 1928 Rang.85 175 


Lease for fixed term—Provision for pay- 
ment of enhanced- rent if tenant remains in 
possession after expiry of term, whether penal, 


. A provision in a kabuliyat for a specified term 
that if the tenant should remain in possession of the 
land after the expiry of the term without taking a 
fresh patta, he should pay an enhanced rate of rent 
is not penal. 

Such a clause is not introduced to compel the 
performance of any act stipulated for but merely 
gives an option to the lessee which he may accept or 
reject as he chooses. Pat Kuman Dass v. 
Binau, 9 P. L. T. 184; I. L. T. 40 Pat. 94 538 


Lease by thekadar—Lessee's right io posses- 
sion as against landlord, 

A tenant who has come into possession of land 
under a thekadar without having any reason to 
believe that the thekadar was acting contrary to law 
an leasing the properties to him is entitled to hold 
the land as against the landlord until he is ejected 
according to law. O Gur Saran v. J AGANNATH, 5 O. W, 
N. 42; A. I. R. 1928 Oudh 240; 12 R. D. 46 896- 


| Loss of proprietary or under-proprietary 
right—Presumption of acquisition of occupancy 
right. 
There is no 


- 

















presumption that a person. in occupa- 
iion ofland who has lost his proprietary or under- 
proprietary right is a mere trespasser. The pre- 
sumption is just the other way and the very fact 
that he has lost his proprietary or under-proprietary 
right, of itself, would lead to an inference that he has 
acquired occupancy rights. O JAMWANTI Kuer v. RAM 
TIRATH, A. L, R. 1928 Oudh 302 : 88Q 
Ec Mortgage of house by tenant in town Aemin« 
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dar's-right - of re-entry—Pr 

tenant-to sell house site. 
Unless a custom to the contrary is 
occupiers of houses in town should be cond 
have a power to transfer the right to occupy t 
on which their houses stand along with a sale of 
materials thereof. The presumption applieable to an 

agricultural village does not obtain in towns. 
Where a house has been transferred by the tenant 
by way of mortgage and not by way of sale, the pro- 
prietor is not entitled to re-enter unless there is 
express provision in the wajib-ul-arz, or any satis- 
factory evidence as to the existence of a custom, 
giving the proprietor a right of forfeiture or Ie- 
entry in case ofa breach of the rule against alien- 
ation by way of mortgage. O MOHAMMAD ALI KHAN 
' v, BADRUNNISA, 4 O. W. N. 1106; A. I. R. 1928 Oudh 92 
181 


Permanent, heritable and transferable tenure 
— Rent, whether enhancible— Presumption of fixity 
of rent. 

There is no presumption that because a tenure ig 
permanent, heritable and transferable, its rent is fixed, 
On the other hand, unless there is something to 
indicate that the landlord has abandoned his right 
to enhancement, such right must be taken to exist 
even in the case of a permanent, heritable and trans- 





ferable tenure. © UPENDRA LAL GUPTA v, JAGESH 
OHANDRA Roy, 47 C. L. J. 112; A. I. R. 1928 Cal. 186 
i 730 


- Permanent tenancy-—Inference-from proved 
facts—Question of law—Burden of proof of. permas 
nency—Mere unaltered rent and transfer of holding, 
effect of—Permanent structures—Amalgamation of 
permanent and precarious holdings—Consequences-~ 
Admission of permanency by gomashta in rent 
receipt, whether binding on landlord—Gomashta’s 
powers, 

The question whether a tenancy is permanent or 
precarious isa question of legal inference from proved 
facts and, consequently, a question of law. 

When a tenant of lands in India in a suit by his 
landlord to ej ect him from them, sets upa defence 
that he has a right of permanent tenancy in the 
lands, the onus of proving that hehas such right is 
upon the tenant. 

An entry with regard to the nature of the tenancy 
in arent receipt is superfluous and unnecessary in 
the case of tenancies governed by the Transfer of 
Property Act and the admission of the nature of 
tenancy by agomashta in such rent receipt ig 
gratuitous' and not binding on the landlord. 

There is noinflexible rule oflaw that a landlord 
is bound by every statement made by his gomashta in 
a rent receipt. a 
- Ordinarily the gomashta is authorised to receive 
rents, to give a discharge to tenants for such rents 
and in some cases even to recognise the transferee of 
an occupancy holding, but it certainly is not usuai 
for a gomashta to confer any permanent right on 
tenants or to make any admission in respect of ten- 
ants'rights which may be binding on the landlord. 

Mere unaltered rents for a number of years and a 
single instance of transfer of the holding are not 
 Suflicient to raise the inference of permanency, 

The fact that holdings which were not permanent 
were amalgamated with a holding on which at ong 
time a pucca structure stood cannot give these holds 





ings the character of permanency 


æ 











amalgamation of four holdings 
not change the respective incidents 
gs in the absence of a contract to the 
t it was intended to change those incidents 
ive a higher status to the tenant ofthe amalga- 
mated holding. ; : 
A document in which a right is asserted is admis- 
sible under s. 13 of the Evidence Act even though it 
is not inter partes. O MONMATHA NATH MITRA v. 
RAJESWAR Rar, 32 C. W. N. 184; 55 C. 355; A. I. R. 
.1928 Cal. 315 | ,,81 
: Suit for bhaoli rent—Plaintiffs evidence 
unreliable—Court, whether bound to act on defend- 
ant’s admission—Duty of Court to arrive at an 
estimate on available materials. i 
In a suit for bhaoli rent an estimate as to the 
amount of rent payable has to be arrived at from 
the materials at the disposal of the Court, and the 
Court is not bound, therefore, to rely upon the ad- 
mission of the defendant alone even though it has 
discarded the evidence of the plaintiff in its entirety. 
Pat RAMESHWAR KUER v. LACHMAN PRASAD Saur 844 


— Zarpeshgi lease—Instalment bond for lease 
money—Bond, whether mere security or extinguishes 
liability under lease—Tests—Intention. 

Where a lease is executed and simultaneously, or 
as part of the same transaction, the lessee purports 

to payin advance the lease money by executing a 

bond making himself liable to pay the lease money 

in certain instalments, the question, whether the bond 

‘ig executed asa mere security for the due payment 

of the lease money or whether it entirely puts an 

end to the liability of the lessee under the lease, 
depends on the intention of the parties as indicated by 
the documents and by the surrounding circumstances. 

A NAJAF ALI KHAN v. MUHAMMAD FAZAL Hir KEAN, A. 

I. R. 1928 All. 299 249 


Letters Patent (Mad), cl. 15—Civil Procedure 
~ Code (Act V of 1908), s. 115—Interlocutory orders in 
- wevisiow petitions, appealability of. "n |. 
Orders passed on applications in civil revision 
petitions are dealt with by the High Oourt in the 
exercise of revisional jurisdietion and are, therefore, 
not appealable under ol 15 ofthe Letters Patent of 
the Madras High Court. M SATAKA MUHAMMAD V. 
Harata Barcua SAHIB, 27 L. W. 18; (1928) M. W.N. 
30; A. I. R. 1928 Mad. 169; 54 M. L. J. 323; 51 M. lis A 


ol.15—Order refusing transfer of suit from 
- one subordinate Court to another, whether judgment 
' Appeal. 

An order of a Single Judge of the High Court, 
refusing to transfer a suit from the file of the Oity 
Oiyil Court to a District Munsif’s Court is not a 
judgment and is not appealable. M Narasa_ REDDI 
v. Tar MAHOMED AYUB Sart, 27 L. W., 164; A. I. R. 1928 
Mad. 209; 51 M. 330; 54 M. L. J. 710 806 
1.15—Order of Single Judge, Original 











cl. 
Side, referring back report of Official Referee for 
further consideration, whether judgment—Appeal, 
` maintainability of. u 
An order of a Single Judge on the Original Side 
ofthe High Court referring back a report of the 
Official Referee in a pen@ing suitfor further con- 
sideration is not a jufigment within the meaning of 
cl. 15 ofthe Letters Patent and is, therefore, not 
appealable. M MANECK/I RUSTOMJI v. H. H. WADIA, 54 
^L. J. 136; £7 L, W, 172; (1928) M. W. N, 45; 51 M, 
. @ 
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License. See CUSTOMARY RIGHT 522 
Limitation. See TRANSFER or Property Act, 1882, 
s. 55 MD NEA J NA. 412 
Execution ap ication “with relief different 
from earlier, whether can be continuation of 


previous application. e 


V 


^. [98 . 


L 


J 


x. fe io » ~ E 
An application for execution of a decree cannot be 
said to be a continuation of an earlier application -\ 


where the later application is for reliefs entirely 
different from those of the earlier one. M BoroJo 
OHAROHI v. ODHIKARI BASUDEBE Das, I. L. T, 40 Mad. 
11; (1928) M. W. N. 83; A. I. R. 1928 Mad. 152 653 
Limitation Act (XIV of 1859), s. 1, Cl. 15— Limita- 

tion Act (IX of 1871), s. 29—Limitation Acts (XV 

of 1877 and IX of 1908), s. 19—A cknowledgment by 

manager of joint family, validity of—Right to sue 
for redemption barredunder Act of 1859—Revival 
by later Acts. 

The plaintiff's great-grandfather mortgaged to the 
defendant's predecessor-in-interest certain property 
in 1807. In 1860, the mortgagee's son who was the 
manager of the joint family at that time acknowledged 
this mortgage ina sub-mortgage executed by him, The 

laintiff sued for redemption in 1920: 

Held, (1) that the acknowledgment of 1860 was 
nota valid one inasmuch as the manager of a joint 
family could not bind the ‘family by an acknowledge 
ment under the Limitation Act of 1859; 

(2) that the suit for redemption became barred in 
1868 and the mortgagor's rights were extinguished 
m the provisions of s. 29 ofthe Limitation Act of 

71; 

(3) that the rights were not in any way revived by 
the Limitation Acts of 1877 and 1908 and that the 
plaintiff's suit for redemption could not be maintained, 
B NARAYAN BALAJI BANDIVDBKAR v, GOVIND SAKHARAM 
NIMKAR, 29 Bom. L. R. 1563; A I R.1928 Bom. 28 60 
Limitation Act (IX of 1871), s. 29. See LIMITA- 

TION AOT, 1859, s. 1, cl. 15 60 
Limitation Act (XV of 1877), s. 19. See Lriiras 

TION AOT, 1859, s. 1, cl. 15 i 60 
Limitation Act (IX of 1908), s. 5. See O. P. C,, 

1908, s. 191 193 
—— ——— $,10, Sch. 1, Art. 98— Trust for specific 

purpose—Limitation—Art. 98, applicability of. 

A Hindu widow handed over a certain sum of 
money to her brother in 1904 for the benefit and 
education of her sons. The brother misappropriated 
a portion of it. He died in 1918 and the widow 
sued his representatives in 1924 for an account and 
refund of the portion of the amount not spentforthe 
children. The latter contended that the suit was 
barred by limitation : | 

Held, that 8.10 of the Limitation Act was appli- 
cable as” there was an express trust for a specific 
purpose and that the suit was not time-barred, 


Article 98 of Sch. I of the Limitation Act applies | 


only to breaches of trust not covered by s.10of the 
Act. B CHINTAMAN RAOJI Naik v. KHANDERAO PANDURANG 
THAKUR, 30 Bom. L. R. 45; A. I. R. 1928 Bom, 58; I. L. 
T, 40 Bom, 77; 52 B. 184 70 





- & 19, See LIMITATION ACT,-1859, a 1 pariy 
2 Court 
— — — $, 19, Sch. I, Arts, 85, 115—Mutuul, that 


- and current account’, meaning of —Acknowle(/? for 
of liability, essentials — of—Letter  — exp 
willingness to` pay if anything is found .? 
settlement of accounts, whether saves limip ‘PSEM 
A mutual, open and current account bet *plicens , 

n is such as consists in reciprocity of dealin, 
etween them and not merely ofitems onone sid, - 


though made up of debits and: credits, In such “AA 


-{ 
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account each party should be able to: say that he 


has an aecount against the other. 


Although a shifting balance is a test of mutuality . 


its absence is not a conclugive proof against mutuality. 
A statement contained in a letter that, if upon'a 
~-comparison-of- accounts any amount is found due 
by the writer of the letter, he is prepared to pay it 
is a suificient acknowledgment of liability under 
S. 19 of the Limitation Act. Pat JOHARMAL MATHURADAS 
v Hires Lat Sugwcguaup Roy, 7 Pat. 238; A. I. R. 1929 
Pat. 221; I. L. T..40 Pat. 90 


(——— —— S, 20-=Civil Procedure Code (Act V of 1908); 


dn. 


0. XXI, r. 2—A pplication for execution —Limitatiote - 


—Payment of decree debt —Time, whether runs from 
date of payment or date of certification—Contem- 
poraneous certification, effect of. 
In applying the provisions of s. 20 of the Limitation 
Act to an application for execution of a decree; the 
- Exe2uting Court must compute limitation not from 
the date of payment but from the date of certification 
of the paymant under O. XXI, r.20f the Civil Pro- 
cedure Code. . 
, Ths certiticate under O. XXI, r. 2 (3) of the Oode 
in such a case has always to precede the application 
forexecution and cannot follow it. A: PEARE MOHAN 
PrasaD v. RaGHUNATH LaL, 23 A. L. J. 933; A. I. R. 
1318 All, 55; 50 A. 259 | x 40 
S. 21 (2) —Acknowledgment by co-obligors — 
Successive endorsements by each co-obligor 
different occasions, sufficiency of~-Ratification of 
prior endorsements by conduct. 





Where - nothing more -appears than ‘that one of- 


severalco-obligors has made a payment, or an 

acknowledgment of liability, such payment or 

. a2knowledgment will not save limitation against the 

athar obligors of the debt. It has: to be shown that 

he made such payment oracknowledgment not only 

oa bahalf of himself but also as theduly authorised 

—- agent of his co-obligors. Such authority, however, 

^  naed not be express; it may ba inferred from the 
-` conduct of several co-obligors. a 

>. Where each one or several obligors of. a bond, one 


~ ;Bfter.another, made -a series of endorsements of 


-payment onthe bond on different dates: 
. Held, that the conduct .of the parties was sufficient 
“to warrant the conclusion that-each.had the implied 
authority to bind the other by his endorsement. M 
‘RANGAIAMI AIYANGAR V. "SoMAsUNDARAM OHETTIAR, 54 
M- L. J. 130; A. L R. 1928 Mad. 173; 27 L. W. 820. ` 
1 646 


S. 28, applicability. of, to tenancy rights in 
dg pue P. Tenancy Act'(1 of 1920), 
$. 104 (4). - si 

Saction 28 of the Limitation Act is not inapplicable 
to theright in & tenaüoy in -the Central Provinces, 
N DARMO v. DALSINGH; A. I. R.1927 Nag. 352 522 


——— Sch. |, Art. 10—Land .whioh is not capable 
"-«sical possession, meaning of.—Land in posses- 

_of 'trespasser—Sale—Swit for pre-emption— 
PUDE EATUR l E 
no words -doas not admit of physical possession' 











ely refer to the inability of the -vendor in fact 
*e-possession to the purchaser but refer ‘to 
Piability both in fact and. in ‘law. C 
^ Where a vendor is in personal and immediate 
possession of the property sold or where the right 
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533. 


on > 


ict. 10 of Sch I of the Limitation Act do not - 


*.pieuch possession thereof ja in the vendor at the 


“6616 | 


: z 2 
date of the registration of the sale-deed, the property. 
is one admitting of. physical possession. 
Land in possession “of a. trespasser ,at the date of 

‘the registration of a sale-deed is not land which is not 
capable of physical possession within the meaning of 
Art 10 of Sch. I of the Limitation Act.: N MOHANLAL 
v. SATYABEAMA, 23 N. L. R. 178;-A. I, R. 1928 Nag. A 


Sch. |, Arts. 30, 31, 36—Carrier conveying 
goods without passenger's permission—Loss of goods 
_ —Buit for price—Limitation. p 
. ‘For the presumption of an implied contract to 
carry goods, delivery of the -goods to the carrier so 
as to enable the carrier to acquire lawful possession 
ofthe goods forthe purpose of carriage, 18 an 1n- 
dispensable essential. "M 
The plaintiff put certain goods on the defendant's 
ferry boat for conveyance and himself:got on toit 
but finding that the boat was being overloaded got 
down and wanted to take down his goods. The 
defendant refused toallow him to do.so. The boat 
capsized on the way and the goods were,lost. The 
plaintiff sued for the price ofthe goods: . f 
Held, that the suit was governed not by Art. 30 or 
Art 3l but by Art. 36 of Sch. 1 of the Limitation 
Act. G MUJAFFAR AHMED v, KARIM BUKSHA, A. I.-R, 
1928 Cal. 306 E e . 223 
— ———— Art. 44—Void transfer of minor's 
property by guardian—-Art. 44, whether applicable 
—Suit for setting aside transfer barred—Defence 
of invalidity, whether barred. : MEN 
Where an alienation by & guardiam is absolutely 
void, Art..44 of Sch. I of the Limitation Act does 
not apply and the ward can bring a suit for pos- 
` session’ against the alienee within 12 years of the 
date of sale. : E PIC 
The fact that the remedy of a suit to set asides 
| transfer is barred, does not necessarily bar the . 
. defence of invalidity of the transfer. 'N MAROTI SURYA- 
BHAN v. RAIWANT Rao . .. 897 
'——-—— Arts. 49, /.115, 145-—Swit for 
recovery of gold delivered to defendant for making 
` "ornaments, or their value= Limitation——Deposit— 
Wrongful possession after demand, ejfectof.. . — 
. A4A suit for recovery of gold and. ornaments deliver- 
-ed ` to the defendant for making new. ornaments, or 
the price thereof, is governed by Art. 145 of Sch. I 
ofthe Limitation Act and the mere fact that de- 
pository continued to retain possession of them ` after 
‘demand was made does not take the case out of the 
gaid Article. C JAJNESHWAR KARMAKAR v. KAILASH 
'QuaxpRA GHOSE ^ — ' E ih; 473 
— ———— Arts. 57, 60—Loan or .deposii— 
Question of fact—Presumption.:- .. , I" 
Where there is a doubt as to-whether a transa@tion 
amounts to aloan or a deposit, there is no presump- 
-tion that itis & deposit and not aloan. The question 
-is one of fact in each case. M MURUGIAH PILLAI v. 
PAKHIBIA Pintar, A, I. R. 1928 Mad. 499 a. 790 
ees Arts. 61,115—Actions on contracts 
-_-Limitation—"“Compensation”, meaning of—Agree- 
. "mentto bear jointly cost of construction -of shop— 
` Suit to recover unpaid share of cost- - Limitation. 
"The parties having "jointly, acquired a site from 
Government for ‘the: purpose of building a shop 
entered into acontract by which the plaintiff under- 
-took to build ashop on the site and the, defendant 
agreed to pay bim oneithird ofthe cost of Gon. 
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* struction thereof. In a suit for recovery of the 
unpaid part ofthe one-third cost of the construction: 
Held, that the suit was governed by Art. 115 of 
Sch Lof the.Limitation Act, and not by Art. 61. 
‘Article 115, Limitation Act, isa general provision 
applying to all actions ex contractu not specially 
provided for otherwise. The word "compensation" in 
‘that Article as well as in Art. 116 has the same 
meaning asit hasin s.73 0f the Contract Act and 
denotes'a sum of money payable to a person cn 
account of loss or damage caused to him by tle 
breach of a contract L SAUDAGAR Mar-LacHMaN DAS t. 
BAHADUR Onaxp-Hanr CHAND, A. I. R. 1928 Lah, 412 


493 


Sch. |, Art. 66. See C. P, ©., 1908, O. 
559 





XXXIV, r. 6 
= ————— Arts. 85, 115. See Limitation ACT, 
1908, s. 19 533 


EHE Art. 98. See LIMITATION Act, 1908, 
s. 10 705 


—— ——À— Art, 113, See SPECIFIO PERFORMANCE 
< 90 





Art. 115, See LIMITATION AoT, 1808, 


Sou. I, Art. 49 473 


-—— -————— Arts. 1015, 1165, 132— Vendor and 
purchaser —Amount reserved for payment of prior 
mortgage—I*ailure of vendee to pay-~ Suit by vendor 
for recovery of amount reserved—Prayer for 
enforcing lien—Limitation—Cause of action. 


Where a sale-deed merely recites that the vendee 
" Should, out of the sale price, pay olf a :prior mort- 





‘gage, without giving the vendee the option to pay ' 


it off at some future time orto pay it off whenever 
: he pleased, the presumption is that the vendee 
is to pay immediately, or if not immediately, at any 
rate as soon as is reasonably possible, and limitation 


' fora suit to recover the amounts so reserved from 


-the vendee begins.to run from the date of the sale- 
deed or at least within a reasonable time therefrom. 
Article 132 of Sch. I of- the Limitation Act applies 

to a relief for enforcement ofa hypothecation lien. 
A KALLU v. RAM Das, 26 A. L. J. 53 “679 


—————Art. 142— Suit, for — possession— 
Plaintiff alleging possession dnd  dispossession— 
Onus of possession within 12 years—Land remaining 
uncultivated for certain harvests, effect of, on 
defendants possession. ` i 


\Where in a suit for possession the plaintiff alleges 
possession and dispossession the onus of proving that 
; he has been in possession, within 12 years of the suit 
lies on him even though the defendants are entered in 
‘revenue papers as tenants. 

Where a person is shown to have been in posses- 
sid of land for a number of years, the mere fact 
that the land was not cultivated during certain 
harvests does not make him out of possession during 
‘that period. L Nur Kuan v, FAKIR ABDULLAH — 779 


a 


—L -——e--—— Art. 144—Joint Hindu family— | 


Alienation not as guardian butas mamager— 
144, whether applicable— Sale without Ki 
— Pre-emption, whether can be avoided by minor— 
Sale for antecedent dehis of manager, not father 
for no legal necessity, whether valid— Hindu Law. ` 
Artiele 144 of the Limitation Act applies toa suit 
for setting aside an alienation of joint family pro- 
perty by the eldest managing member of the famil 


. . hough i«oeg notspply toa gui$tn met aside aa 
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alienation of the property belonging toa minor by his 
guardian. 

A pre-emptor of property sold by the maneging. 
member of joint Hindu family takes the property 
pre-empted by him, subject to the right of the minor 
co-parceners toavoid the transaction on the ground of 
want of legal necessity. ; 

The Hiniu Law doctrine of antecedent debts 
applies only to father's antecedent debts. It does not 
apply to those incurred by a managing member - 
other than the father. N WAMAN v. VISHNU, A. 1. R. 
1928 Nag. 151 516 


—__——- Sch. |, Art. 144—Suit for possession of 
waste land—Limitation—Presumption of possession 
from title--Landlord and tenant—Bona fide settle- 
ment by de facto landlord—Right of true owner 
to eject tenant—Actual possession, necessity of. 


Ina suit for recovery of possession of waste lands 
if title is found with the plaintiff he must be pre- | 
sumed to have been in possession untilhe was dis- 

ossessed and in the absence of evidence as lo entry 

b some other person on the land beyond twelve 
years of suit the question of limitation does not 
arise. 

The principle that a tenant who has taken a eettle- 
ment bona fide froma de facto landlord cannct te 
ejected by tbe true owner is applicable only to cascs 
where the person claiming to be the de facto land- 
lord was in actual possession. G MonHEsH CHANDRA 7, 
HEMENDRA Naty, 46 O. L. J. 575; L L. T. 40 Cal. 30; A. 

I. R. 1928 Cal. 104 95 
——  ——— Art. 145. See LIMITATION Act, 1908, 
Sci, T, ART. 4 473 


9 ’ 
— ——— Art. 158. See C. P. C.; 1908, s. 149 
i 223 
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Art. 164 - Application to set aside 
ex parte decree— Onus of proving date of knowledge 
of decree. 

In an application for setting aside an ex parte decree 


the onus of proving that the applicant became aware 


of the decree within 30 days and not before lies on 
him. L Raso v. ALI ^ 284 


Madras High Court (Original Side) Rules, r. 5 
(a)—Third party procedure —BSwit on morigage— 
Mortgagor defendant claiming indemnity against 
another defendant—Procedure, applicability of— 
Third party application, principles relating to. 

The third party procedure is applicable: only to 


claims to indemnity and not to claims to damages. - 


An application for the issue of a third party 
notice should be made promptly and as a rule 


* before the defence is delivered, so that the notice 


may be served within the time limited for delivering 
the defence, but in special cases the delay may te 
excused. 


may refuse to give directions, but the mereífact 
the case presents some 
refusing directions. .  . .—.. .—... = 

On such an application, the question to be 
is, whether on the facts alleged, a right to 
nity exists. lf the right is made out, the 2 
has a prima facie claim and the Court shou 
inquire closely into the merits of that claim. 


KRIPENAGWAMI ATTAR V, RagsHaviag Oupry, 63 Ali, 
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Madras High Court (Original Side) Rules— 
, eoneld. — Eure E 
J. 679 26 L, W: 687; 39 M. L. T. 472; A. I R. 1928 
Mad 43 i 2 423 


Madras Irrigation Cesa Act (VII of 1865), s. 1, 
ProvisO—Ryotwari tenant—Use of water flowing 
from legitimate source on account of breach: caused 

- by natural causes—Ryotwari tenant, whether liable 
to pay water .cess. Nop E 
A ryotwart tenant in possession of mamool wet 

is notliable to pay penal assessment in respect of 

water which has flowed into his land’ from a legiti- 
mate source through breach caused by natural sources. 

The question whether the ryot had any benefit from 

the flow of such water or whether the water caused 

Lim any damage is quite immaterial. M  BHOGARAJU 

KANAKAMMA v. SEORETARY OF STATE FOR INDIA, 39 M.L. 

T. 600; A. I. R. 1928 Mad. 145; 51 M. L. J. 230; 27 L. 

W. 791 . 643 


Madras Local Boards Act (XIV of 1920), 5.166 
—Motor vehicle—Plying car for hire along public 
road without license—Offence—Liability of owner 
and driver. 

Where a motor vehicle is plied for hirein a public 
road without a license in contravention of the pro- 
visions of s. 166 of the Madras Local Boards Act, 
the owner of the car as well as the driver are liable 
to: be convicted. . : 

The responsibility of a driver who plies a car 
knowingly without a license is not taken away 
by the mere fact that the master is also liable. 
M PRESIDENT, District BOARD v. ISMAIL SAHIB, 27 L, 
W. 24; 29 Cr. L. J. 251; A. L R. 1927 Mad. 1195;.9 A. I: 


Cr. R. 456; 51 M. 512 428 | 


Malabar Law-Extinct tavazhi—Inheritance. - 

“Under Malabar Law a tavazhi which has separated 
list and which is also the nearest in point of pro- 
pinquity to the last member of an extinct tavazhi is 
entitled to succeed to that tavazhi in preference toa 
tavazht whose only claim is its original connection 
with the same tarwad. M  SANKUNNI PANNIKAR v. 
RAMA PANNIKAR 429 
Karnavan, removal of, by decree of Court 

—Next senior male member,right of, to become 

karnavan without appointment —Karnavanship, how 

lost— Decree restricting powers of karnavan, whether 
binds successor: JE. 

The right to the management of the tarwad affairs 
in the case ofa marumakkathayam tarwad devolves 
on fhe senior most male member according to saru- 
makkathayam Law. When a karnavan is removed, 
there is no necessity for the Court to appoint thé 
next in point of age as manager. The next senior 
in age becomes the de jure manager and karnavan 
and steps into the position ipso facto, without any 
sort of appointment by the Court. 

The only means by which rights of karnavanship 
could be lost.to the senior most member are (1) by 
` removal by decree of Court, (2) renunciation by act 

of party, and (3) by death. K | 

Restrictions imposed by a decree of Court on a 
person who is the then de jure karnavan would 
prima facite cease to have operation on the death of 
the particular karnavan concerned, unless there be 
something specific in, or. necessarily implied by, the 
decree to the contrary. : i i 

A, B, Cand D were the senior most members of 
a tarwad in the order of seniority. In'a' suit for 
removal of A from karnavanship the plaintiffs prayed 
phot B map Wo appointed as .karngyan apdif ngong 
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ee e 
'sary- D may be associated with him in the manage- ° 


ment. A- decree was passed removing A from 
karnavanship, and appointing B as karnavan and 


‘associating D with him in the management. B died 


and: D sued for a declaration that he was entitled 


to act as the karnavan in preference to C : 


Held, that C, who was the senior most member pn 
the death of B, was entitled to the karnavanship as 
he had neither renounced his right nor had been 


‘deprived by the Court of his right to karnavanship. 
. M SaNKUNNI MANNADIAR v. KRISHNA MANNADIAB, 27 L. 


W. 93; 1. L. T. 40 Mad. 70; A. I. R. 1928 Mad. 465; ol 

M. 320; 54 M. L. J. 682 499 

i Nambudiris—Successim_ to self-acquisitions 
of male member—Wife and children or 
whether entitled to succeed in preference totarwad 
— Custom excluding tarwad, proof of. 


Their Lordships upheld a finding that there was no ~, 


‘special custom among the Payyanoor Nambudiri 
families in Malabar by which the self-aequisition of a 


male member dying intestate devolves upon his wife 


and children oron his tavazhi in preference to the 
tarwad. M THALIYIL MANAYIL v. VALLA Narayan, A. I. 
R. 1928 Mad. 172 < un 655 


Mamlatdars’ Courts Act (Il of 1906), s. 26 (b) 
—‘Has been the subject of previous proceedings, 
meaning of— Jurisdiction of mamlatdar in respect 
of matter pending in Civil. Court: : 

The words ‘has been the subject of previous pro 
ceedings’ in s. 26 (b) of the Mamlatdars' Courts Act 
include pending proceedings in a Civil Court. | 

A mamlatdar has, therefore, no jurisdiction to 
entertain a suit in -respect of any dispossession, 
recovery of possession or disturbance of possession 
which is the subject ofa suit pending between the 
‘parties in a Civil Court B Mori JAGTA v. Inpurar 
-Bravrat Draar, 30.Bom. L.R. 98; A. I. R.. 1928 Bom. 
53; 52 D. 203 tno m A 7.719 
Mandatory Injunction. See PARTY WALL 481 


Mortgage—Co-mortgagors— Decree against all —Re- 
demption by one—Decree for contribution charging 
shares of co-mortgagors—Charge, whether can be en- 
forced in execution. e ; 
One of several mortgagors who redeems the entire 

mortgaged property by depositing the full amount 

due to the mortgagee under a decree obtained by 


the mortgagee against all the mortgagors, and 


obtains a decree for contribution charging the pro- 
parties of the other mortgagors for the respective 
amounts due from them, is entitled to enforce his 
charge in execution of his decree by sale of the pro- 
perties charged by.the decree, without bringing & 
second suit to enforce his charge. CO BIRENDRA NATH - 
Roy v. TARINI Kasta Roy, 47 O. L. J. 107; A. I. Ro1928 


1 DN 
E Construction of ‘deed—Provision for pay-, 
ment of interest every year and principal some years 
- hence and for payment of whole amount on default 
. -—Default in payment of interest fay first year— 
Payment of interest and portions of principal under 
default clause—O ptvon of mortgagee to sie—Denand, 
- by mortgagee whether can be inferred—Cause of 
' action for suit «m mortgage Limitation. 
A mortgage-bond provided that interest on the 
mortgage amount was payable .on or before a fixed 
date every year and the principal, after 5 years, and 





-that in default of payment of principal-or interest on 


tavazhi, : 


$24 . 


. 
Ll 


j added on ta t 
such due dates, interest was tobe added we dcs 


1 


{‘ , 
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* - principal.and. paid ‘whenever the mortgagee required’ 
‘without regard to the date-fixed in the bond. It was 
“found -that the mortgagor paid soon-after a default 
iin the-payment of the interest, not only the interest 
‘payable under'the default clause but also portions 
of the principal ‘amount’ which under the -primary 
:¢lause was payable only at the end of 5 years: 

Held, (1) that the'stipulation gave ‘only an option to 
‘themortgagee to call in at once the principal amount 
-and interest due on the mortgage-bond without 
‘reference to the -period.stipulated for payment; 

(2) that, from the payments made, a reasonable 
‘presumption could be drawn that when the default 
occurred the mortgagee elected to exercise the option 
aud pressed for payment of the entire amount, viz., 
‘the principal and interest due on the bond and that 
the payments were made in consequence of such 
demand; | 

.(3) that the creditor having so exercised the option, 
the cause of action to sue on the mortgage arose from 
the date of default. M RANGASWANMY PILLAY "v." Kuppu- 
BWAMY DooKsHATAR, A. I. R. 1028 Mad 637 650 


-—- -— Lease by mortgagor—Payment of rent in 
advance—Sale of mortgaged property by morigagee— 
A uction-purchaser's right to recover rent from date 
2 COT of. Property Act (IV of 1882), 
8, 90. ET 


A lessse from: a mortgagor cannot resist a-suit for 
Hjectment -at the instance: of an auction-purchaser 
froma prior mortgagee or refuse to pay rent to him 
which has'aécrued due*since‘the purchase on the 
ground ‘that it has been paid to-the mortgagor in 
Bdvance. In order.to be entitled to the benefit of 
8.'90 of the Transfer of Property Act, the tenant must 
pay.rentas rent and must nof pay rent in advance 
which in the cireumsbances would bea mere loan to 
themortgagór. 8 OFFICIAL ASSIGNEE V. ABDUL HUSBAIN, 
‘ACI. R. 1928 Sind 95 i -209 


Mortgage by son—Suit against father and son 
—Plea of self-acquisition by father, whether can-be 
` -gone into. ; cas : 
Where - in a suit against the members of a joint 
Hindu family on a mortgage executed by one of them, 
ihe father of the mortgagor pleaded that the. property 
‘mortgaged was his own self-acquisition and that the 
mortgagor had no right to the property: l 
Held, that the father could -not be said tobe a 
stranger to the transaction and that the question whe- 
ther ths property was the father's self-acquisition or 
not ought to bedetermined in the suit. M MuTHIAH 





BERVAI v. SOMASUNDARAM CHETTIAR; A. I. R. 1928 Mad. ` 


199; I. L. T. 40- Mad. 182 


5X = 
——+—— Morigagee obtaining possession with consent 
ofe mortgagor—Liability to ejectment—Person 
claiming under mortgagee, whether trespasser—Pur- 
. chaser of equity of redemption, rights of. 

"The possession of.a mortgagee, who though not 
entitled to possession under’ his mortgage, enters into 
possession: df themortgaged property with the-ex- 
p tacit consent of the mortgagor, continues to 

e lawful until such assent is withdrawn, and neither 
the mortgagee nor a person who is holding under 
him can be treated as a trespasser by a purchaser 
of the mortgagor's rights 
` “Owing to the exceptional severity with which a 
mortgagee 1n possession is treated in taking the 


INDIAN CASES, |. - 


[1938 
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it is proved that the mortgagee had no reasonable 


“ground for believing himself entitled to take the 


rents and profits in any other capacity. The mort- 
gagee may relieve himselfpfthe liability to account 


aS a mortgagee-in possession by showing that he - . 


entered into.possession in-some other character. If 
he fails to establish that. fact in order to exonerate 
himself from the liability to account as a mortgagee 
in possession he is held to be-àecountable assuch." C 
CHAMARIA & Co: v. SonaTon: PAL, 46 O. L.J.515; A. I. 
-R. -1928 . Cal. 158 a : 72 


———— Oral agreement between mortgagor and 
mortgagee— Portion ‘of -property -to be retained by 
mortgageein full satisfaction—Mortgage, ‘whether 
extinguished. l ` i 
An oral agreement between a mortgagee 'and the 

mortgagor, whereby: the mortgagee is to retain.por- 

tionof the mortgaged property and return the other 
portion to -the mortgagor and -the mortgage: is to: be 
treated. as extinguished results in the: extinguishment 
of the mortgage lien, if the’agreement is acted on by 
the parties. N Dauoparpas v. Ropna, A. I.-R. 1928 
Nag. 206 513 


Permanent lease by mortgagor ^in possession, 
validity of—Tests—Transfer ‘of Property Act 
(IV -of 1882), 3 66. E D 

. lt cannot be laid down as a proposition of law 
that the very ‘act of'granting a-permanent lease of 
bakasht landa to-a'tenant'is itself-an act ‘which is 
outside the scopé of the authority of. & mortgagor 
in possession ‘The. test; for determining whether . 
such &'lease'is"valid or void-is’ that laid ‘down in 


:8/66 of the Transfer of Property Act, namely, whether 


it is destructive or-permanently injurious 'to- the pro- 
perty and likely to-render the -mortgagee’s -security 
insufficient Pat NATHO SiNaH v. LaACHU SINGH, “A: 1. 
R. 1928 Pat, 238 5 1156 


Prior and "puisne mortgages—Purchaser 
under puisne mortgage, whether entitled to uncondie | 
tional decree for possession against purchaser under 

prior mortgage—Power:of Court to order redemption - 

—Multiplicity of suits, avoidance of. . 

In & suit for ejectment by a purchaser in execution 
of a decree on a puisne mortgage against.a purchaser 
under a decree on a prior mortgage, the rights ofthe 
parties-as purchasers under the two mortgage-decrees | 
respectively should be determined and the plaintiff 
should be given a decree for possession only on con- 
dition of rédeeming the'defendant. O BHODAI “SHEIKH 
v Barapa Kanta Doutta; 46 C. L, J. 570; AIR. 1928 
Cal. 116; 55 C. 602 LM P ` 855 


Simple mortgage—Subsequent delivery of 
possession to mortgagee--Extinguishment of - simple 
mortgage—Suit for- redemption—Plea of outright 
-sale—Burden of proof—Adverse -possession. 

A executed a simple mortgage to B in 1905. In 
1906 A gave possession of the mortgaged properties 
to B. In 1926, the heirsof A sued-B for redemption 
of the properties &lleging that. possession was given, 
only for securing payment of interest on the mortgage- 
debt. - B pleaded that the properties were made over 
to him by way of outright’sale in satisfaction of the 
mortgage-debt.and interest :. 

Held, (1) that whatever be the nature of the trans- 
action of 1906, it had the effect of extinguishing the 





previous simple: mortgage .and that. the suit efor 


Tedemption could not be-maintained; 


i ascounta, the Courts are slow to decide that such 
ko. possession has been taken, and- will only de-so when 


e: 
B 


(2) -that inasmuch as the burden oi proving ta 


Vol; 107) 
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regarding the suitasone based on title, was on the 
plaintiffs, it was for them to show that the defendant 
came into possession of the lands as alleged by theni 
and that his possession was not adverse to the 
plaintiffs. * 

Per Ruiledge, C. J.—It cannot be laid down as a 
proposition of law that when land is mortgaged 
without possession and possession is subsequently 
given tothe mortgagee the burden of proving’ that 
the transaction in which: possession was given was an 
outright sale lieson the mortgagee. In cases of long 

ossession the onus is-on the party out of possession. 

a cases, however, where the possession has been 
for less than-12-years and where title of the previous 
owner is admitted, the onus may properly be put on 
the person who alleges an outright sale. R' Mauwa 
Pwav. Mauna Po Sa, 5 R. 668; A. IR. 1928 pigs s 


-— Sub-mortgage—Sub-mortgagee takes subject to 
state of acconnts between mortgagee and. mortgagor. , 
Where a mortgage is transferred. by way of sub- 

mortgage without the privity ofthe mortgagor, the 

transferee takes subject to the state of account: be- 
tween the mortgagor and the mortgagee .at- the date 
oftrausfer. M'RAMNATH OHETTIAR v. SATHURAM MADIGE 





Rao, 27°L. VV. 47; I. L. T. 40. Mad. 85; A. I. R. 1928. 
808: 


Mad. 382 


—— -— Subrogation —Mortgagee directed. to pay off 
prior morigage, right of, to subrogation, 
The question of subrogation is really one of inten- 

tion and has to ba gathered with reference to the 
terms of the various documents, concerned though 
there is always a- presumption that a person. dis- 
charging a prior mortgage intends to keep it alive for 
his benefit. 

Where a person raises money to pay off-a prior 
mortgage and the mortgagee pays as the agent of the 
mortgagor there can be no question of subrogation. 

The mere fact that a mortgagee keeps money in his 
hands to piy off a prior encumbrance and does not 
run the risk he would otherwise incur if he pays 
money to the mortgagor to pay off the prior encum- 
brance and he does not do so, will not make the 
mortgagee an agent of the. mortgagor. M GURU- 
MOORTHI IYER v. P. S: SUBRAMANIAM 401 


— -——— Subrogation—Sale by mortgagor to dis- 
charge mortgage —F'ailure of purchaser to pay off 
mortgage-debt—Subsequent. mortgage— Discharge of, 
prior mortgage-—Subsequent mortgagee's right of sub- 
rogation, 

A sold certain properties to B directing B.to dis- 
charge a mortgage.created by A. B did not dis- 
charge the mortgage. A subsequently. executed a 
puisne mortgage to. C empowering him, to redeem 
the prior mortgage. C paid off the prior mortgage. 
Ina suit by-C to enforce the mortgage : 

Held, that C was not a mere volunteer and was 
entitled to subrogation in respect of the prior mort- 
gage. MO. MuNUswAMI MUDALI v. J AWARMAL Sowoar, 
39.M. L. T. 652; A. I. R. 1927 Mad. 1180 417 


Suit for sale against mortgagor and. 
purchaser of house standing on mortgaged property 
A et EE of apportionment, 
when arises—lransfer o ropert ct (I 0 
1882), e. 88. 4 j Pas AEE 
A mortgagor instituted à suit for sale against the 

mortgagee anda person who had purchased and dis- 

mantied a house which-stood on the mortgaged pro- 
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party. A. preliminary decree for sale. was passed against ^ 


both and the purchaser appealed contending that the 
trial; Court should have apportioned the mortgage- 
debt between himself and the mortgagee: 

Held, that. the question of the personal liability of 
the appellant could not arise until it became neces- 
sary to make a personal money-decree and that the 
appeal from the preliminary decree was, therefore, 
miseonceived. R Mauna Po Si v. K.P, A, P, Firm, 5 
R: 764; A. I. R. 1928 Rang. 68 < 173- 


Motor Vehicles Act (VH! of 1914), S, 5, See On. 
P. C , 1898, a. 403 (1): 687 


Muafi— Sale of muafi rights, whether void—Transfer 
of Property Act (IV of 1852), s. 48, applicability of 
Muafi rights are rights held by a tenant agains 

the zémindar and against no oneelse. Such rights 

cannot besold bscause they are resumable by the 
zemindar and the fact that such a sale is void as 
against the zemindar makes the sale absolutely void. 

Section 43.of the Transfer of Property Act has no 

application toa sale which is. void such as the- sale 


of muafi rights. O Kusuar Das v. BALBHADDAR SINGH, 


4. O. W. N. 1269; A, I. R. 1928 Oudh 153; 12:R. D. 84 
l l 872 
Muhammadan Law—Dower—Interest of widow 
in possession in lieu of dower, whether transferable 
apart from dower-debt. 

The interest ofa Muhammadan widow in property 
of which she is in possession in lieu of dowwer can 
he validly transferred apart from the dower debt itself, 
Pat Socia v IKITABAN, 7 Pat. 141; A. I. R. 1928 Pat. 
221; 9 P. L. T. 467 319: 


Sharai dower---Transfer of property 
to wife after marriage towards dower, validity of. 
Where no dower is fixed af marriage it-may be 

fix:d at alater period and sharai dower has to be 

fixed only where no dower is fixed either at the time 
of marriage or subsequently. 

A Muhammadan husband, some tims after his 
marriage, traasferred immoveable properties. worth 
Rs. 2,00) tohis wife under a deed which recited that 
the transfer was for. a consideration of Rs. 2,000 due 
to his wife towards her claim of dower of Rs. 25,000. 
It was found that the alleged claim of dower of. 
Rs. 25,009 was fictitious aud it was contended, on the 
basis of this finding that the transfer was for. 
an inadequate consideration as.the wife would only be 
entitled to sharai dower : 

Held, (1) that the husband must, under. the cir- 
cumstances, bs held to have undertaken to pay. 
Rs. 2,000 atleast in discharge of his obligation for 
the dower-debt, that, there was, therefore, no case for 
fixiug a sharai dower, and that the transfer could 
not cousequently ba said to have been made for an 
iaadequa'e consideration; | e 

(2) that the transfer could not be held to be invalid 
merely because the other creditors of the transferor 
were defeated thereby. ,O GHANI AHAMAD KHAN v. 
Mzupi BEGAM, 1 Luck. Cas. 615; A. I. R. 1927 Oudh 
617 . 335. 





4 
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-——— —————- Widow's right to retain possession 
of husband's estate in lieu of dower, basis of —Entry 
in assertion of right of dower, whether necessary. 
The right of a Muhammadan widow to retain pos- 

Session of her husband's estate is founded on her 

power as a creditor for her dower. | 
A Muhammadan widow who obtains. possession of 

her husband's estate peacefully and without fraud 
. 
e 


- 


-^ 


"x 
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is, therefore, entitled to retain possession of the same 
-. till her- dower-debt is paid, even though she does not 
"| actually.. enter into, possession of the estate: on the 
' ‘express assertion that she is taking possession in 
lieuofher dower-debt. A MomaAMMAD SHOAIB KHAN 2. 
.ZAIB JAHAN BEGAM, 26 A. L. J. 110; I. L. T.40 “All. 52; 
A.I. R.1927 All. 850 ` . 581 
— Marrlage within period of iddat—Fasid 
, marriage—Rights of inheritance between married 
. parties. ; | x 
< A marriage which is. contracted within the period 
of iddat, being only a fasid marriage, can give rise 
‘to a right of inheritance between married parties. 
-> A fasid marriage, which is vitiated only by some 
temporary defect, can become valid when the defect 
is removed. O Monammap SHAFI v. RAUNAQ ALI, 50. 
W. N. 20;. A. I. R. 1928 Oudh 231 "882 


Mukhtyar—Right to appear in Criminal Courts. See 
Cn. P. C., 1898, ss. 4 (1) (7), 425, 439 56 


‘Negligence, when question of law. See ` 
: TENANOY Act, 1901, s. 164 


702 
. Negotiable Instruments Act(XXVI of 1881); s. 
. 2. See JURISDICTION L 218 
“dg, 46, See Evipence Act, 1872, s. 92 510 
s. 80— Promissory note payable on demand— 
No provision for interest or place of paymeni— 
. "Maker's liability to pay interest at 6 per cent. from 
.. date of note. 
" In' s suit brought after demand made on a prc- 
missory note payable on demand which is silent ns to 
interest and specifies no place of payment, interest 
is recoverable.under the Negotiable Instruments Act 
from the maker of the note at six per cent. per 
annum from thé date ofthe promissory note. 
"Per Marten, C. J.—Section 80 of the Negotiable 
Instruments Aot gives interest as a matter of right 
in cases to which it applies. B GANPAT TUKARAM MALI 
v..SoPANA Tukaram Matt, 30 Bom L. R. Te Dh Ta bie 16 
Bom. 43; A. I. R. 1928 Bom 35; 52 B. 88 257 
in §, 80—Fro-note silent as to interest—Interest 
From date of note, whether can be awarded. 
‘Ths liability on a promissory note payable on 
demand arises from the date ofthe note from which 
date -limitation begins to run and not fromthe date 
Gi Which a demand is made for payment, and, 
therefore, where such a note is silent as to interest, 
interest -is claimable under s. 80 ofthe Negotiable 
Instruments. Act at 6 per cent. from the date of the 
fiofè. E KnuRsHID Hag v, RAMDITTA MALL 753 
S §, 117 (C). See JURISDICTION 218 
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Officlal.: Assignee—Sale of properties sold by 
; 4nsolvent— Mere right to sue—V alidity of sale—Duty 

+ of Official Assignee. 
es by an Official Assignee of lands in possession 
ófalienees from. an insolvent are, in substance if 
not in form, nothing more than sales of the right to 
“litigate, and, assuming that they do not come within 
the prohibition in the Transfer of Property Act 
dgainst thé'transfer of a mere right to sue- -which has 
not been contended—-they are open to the same objec- 

' fions and are strongly to be deprecated. i ; 
`> It forms no part of the Official Assignee's duties as 
‘an officer of the Court chasged with the realisation 
- of insolvent estates either himself to prefer frivolous 
claims unsupported by reliable evidence or to trans- 
fer them to others and thus promote unnecessary and 
useless litigation. P O V. P. R. V- OHOCKALINGAM 


OnzrrY v. SEETHAI ACE, A.L.-R.1997 P. 0.252; 4:0. 
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W. N. 1221; 27 L. W.1; 54 M. L. J. 88; (1928) M. We 
N. 20; 47 O- L. J.136; 33 O.W. N. 281; LL. T. 40 
Rang. 18; 30 Bom. E. R;220; 26 A. L. J, 371; 6 ui ` 


Oudh Laws Act (XVIII of 1876), s. 9— Pre- 
emption— Vendee and pre-emplor equally. entitled— 
- Drawing of lots. — a: f 
. Seċtion 9 of the Oudh Laws Act applies to a case 
where the vendee and the pre-emptor ‘stand in the 
same position with regard to their right of pre- 
emption. O Ram Suxu Deng v. RAMPAT TIWARI, 9 O, 
W. N. 82; A. E R. 1928 Oudh 218 879 


Oudh Rent Act (XIX of 1868), 
~ Settlement Court, finality of—Jurisdiction of 

Court to go behind such decree. - 
. Where a decree of a Settlement Court in Oudh 
has, from the necessity of the case, been unable to 
decide whether a man is or is not sn under-pro- 
prietor, where a decree of a Settlement Court has 
left in doubt the fact whether -he is or is not an 
under-proprietor, or where there is no decree of & 
Settlement Court deciding the point, then the ques- 
tion,as to whether a man has or has not under- 
proprietary rights, must be decided upon other evi- 
dence. But where the decree of the Settlement Court 
leaves no doubt as to the fact that certain persona 
are occupancy tenants and not under-proprietors, it ig 
not open to the Civil Courts to go behind it. ^ ` 

Where a Settlement Court of Oudh has clearly 
decided that certain persons are only occupancy ten- 
ants within the meaning of s. 5 of Oudh Rent Act XIX: 
of 1868, no subsequent statements that such tenants are 
under-proprietors, whether contained in the mouths of 
witnesses, in receipts for rent or in entries in the 
Revenue Registers, can avail to show that they are 
under-proprietors. O MAHABIR Bux SJNGH V. SITIA 
Box Sixen, 4 O. W. N. 1255; A.J. R 1928 Oudh 152; 
3 Luck. 167 871 


Oudh Rent Act (XXII of 1886),s, 108. See 
TRANSFER OF PROPERTY AcT, 1882, s. 52 556 


s. 5—Decree of 
(Mvil 


` ——— S8. 109, 119 (b), as amended by Acts IV of 


- 1901and I of 1928— Civil Procedure Code (Act V' 
of 1908), s 115—Suit for rent or profits decided by - 
Assistant Collector of Second Class— Decree of- 
District Judge in second appeal, whether open to 
revision by Chief Court. DT 

-The decree of a District- Judge paseed in an 

appeal from an appellate decree ina suit for rent 

6r profits which does not exceed Rs. 5,CCO in value 
and in which the original decree is passed by an 

Assistant Collector of the Second Class is not oper to 

revision by the Chief Court under 8.115 of the Civil’ 

Procedure Code. O NARAYAN v. BALDEO SINGH, 4 O. W, 

N. 1258; A. I. R. 1928 Oudh 214; 12' R. D. 109; 3 Luck. 


150 à 877. 
Part performance, doctrine of. „See  BPEOIFIO: 
PERFORMANOE 905 


Partition decree—Exzecution ofdecree by defendant, 
legality of. 
A decree for partiticn is a joint declaration of the 

rights of all the co-sharers interested in the proyerty 

of which partition is sought and each co-sharer is 
entitled to obtain possession of the sbare allotted to 
him under the decree- by applying for execution of 

the decree whether he isa plaintiff or defendant. L 

SARDAR MUHAMMAD v, ZAFAR DIN 24 

Partnership—Joint Hindu family—Partnership- 

conducted by-one co-parcener—All co-parceners; whe-* 


Yol, 107] 


Partnership—conald, 


EI 


ther partners—Contract Aet (IX of 1873}, 8° 2380— | 


‘Signing plaints. and other documents as managing. 
proprietor, whether proof of partnership. . 
The co-parceners of & joint Hindu family are not 


necessarily partners in g firm of which one of the. 


co-parceners is interested merely because they are co- 
' parceners. They cannot be held to' be partners unless 
there is evidence to show that they agreed to combine 
their property, labour or skill and share the profits or 
losses of the concern. 

-The fact that a person filed suits in the name of the. 
firm and signed process sheets in its name as manag- 
ing proprietor does not necessarily lead to the inference 
that he is a partner inasmuch as even salaried managers 
ina firm often conduct legal proceedings and sign, 
documents for the firm in their own names signing as 
managing proprietors. 
ISHERDAS-IKISHENOHAND, A. I. R. 1927 Sind 27. 
Party wali—Co-owner’s right to raise 

Acquiescence—Mandatory injunction. 
It is settled law that one co-owner of a party 
wall is not entitled to raise its height without the 


221 
wall — 


consent or acquiescence of the others and if he does: 


so he makes himself liable to an action for injunction 
or damages. 

Ifa co-owner of a party wall stands by and suffers 
tha building to proceed to a considerable extent, his 


acquiescence in the erection willbe implied there-. 


from. L Basant Sinan v. Sareea Mar, 10 Lah. L. y y 
l 8 


Patna High Court Rules, Ch. VII, r. 2—Lettera 
Patent Appeal filed without vakalatnama by oversight 
— Extension of time. 2d 
A Letters Patent Appeal was presented without a 

vakalatnama on the last day of limitation. The 
vakalatnama was presented the next day and it 
appeared that the same was executed on the previous 
day and that the stamp was also purchased the 
same day but it was not annexed to the memorandum 
of appeal by pure oversight : 

. Held, that in the circumstances time might be 

extended under r. 2, Ch VII of the Patna High Court 

Rules. Pat RauKHELAWAN SINGH v. DrPLíAL MauToN, 

A. I. R. 1928 Pat. 240; I. L.T. 40Pat. 091. -© ‘537 


Penal Code (Act XLV of 1860), s3. 34, 114, 398 ` 
—S. 893, whether creates substantive offence—Charge 


' for abetment of offence under s. 898, legality of. 


Section 398 of the Penal Code does not create any: 
substantive offence, but only regulates the punish- ` 


ment when certain facts are found to exist in the 
commission of the substantive offence of.robbery.  ' 


Section 3$ of the Penal Code has no application in - 


the construction of s 398 of the Code. 


: Where the accused were charged under two heads, .. 


viz., (ID that they committed the offence of robbery 


and aided and abetted each other in that offence, and’ 


(2) that they committed the robbery and at the time 


of committing such offence were armed with a deadly ' 


weapon, and aided and abetted each other in the 
cómmission of the said offence: aa 
' Held, that that part of the second charge which fell 
unders lli of the Penal Code read with 8. .398, was 
illegal andshould be withdrawn fromthe Jury. -B 


EMPEROR v. NABIBUX KARIMBUX MULLA, 39 Bom L. R.~ 


88; A I. R. 1928 Bom. 52; 52 B. 168; 29 Or. L. J. 333 


705. 


—— S, 107—Abetment. what constitutes. 
eA, B and.C had an altercation with D. B was 


armed witha lathi and C with a spearand A gave 


GENERAL INDE, 


S RAJMAL  TRILOKCHAND, v.° 


Penal Code—contd, erga. “a 
a- general drder to beat D.' O thereupon inflicted ‘a. 


b 


mortal blow.ón D with his spear: 
Held, that A must be deemed to have intended 


“all tho results that followed from his general order, 
to beat, and was, therofore, guilty. of.the offence . 
-committed by C. Pat GuaNsuvaa SINGH v. EMPEROR. 


6 Pat 027;:A. I. R. 1928 Pat. 100; 9 A. I. Cr. R.460: 29. 
Cr. L. J. 239 . 805: 
———— 8, 114, See Pewat Cone, 1860, s.34 705: 


8.: 173—"*Preventing personal service", 
meaning of—Criminal Procedure Code (Act V of 
1898), s. 69 (1)— Tender, meaning of.  . 

A man who gets away from the serving officer, 
with the obvious intention of not allowing him to 
hold any communication with him at all and shuts 
himself in his house, is intentionally preventing, 
service either by tender or by delivery, and is 
guilty of an offence under s.173, Penal Code. : 

Personal service under s. 69 (1), Criminal Procedure 
Code, may be made either by delivering or tendering, 
but the tender must beareal tender ofa document 
which is understood by the person .to be served, and he 
must have voluntarily waived actual delivery and in- 
dicated in some way that a tender was sufficient; 


The offence of preventing personal service is in each ` 


case, a question of fact A BUDHUA v. FMPEROR, L-R: € 
A 10r; 26 A. L.J.107; 9 A. I. Cr. - R. 52; A. I. R. 
1928 All. 118; 29 Cr. L. J. 263 ' 563 
$. 191—Perjury—Statement not shown to bé 
. intentionally false—Deposition not read over -tọ 
witness—-Conviction. for perjury, legality of— 
Deposition-of witness, whether should be signed by 
all the Presidiny Officers—Contradictory statements 
« —Prosecutiqn in respect of later statement alone, 
maintainability of. ME i : 
. In order to sustain an indictment for .perjury the 
prosseution must establish, inter alia, two things: -(1) 
that the statement was false, and (2) that it wag 
known or, believed to be false or not believed to be 
true; in other words, the statement must be intention. 
ally false.  ' - SN E 
- A person who has made two contradictory state- 
ments cannot be convieted for perjury on that 


ground unless‘itis clearly proved that the "two'stüte- | 


14 


ments are wholly irreconcilable. uu 
. The mere fáct that a person had on. a previous 
occasion made an inconsistent statement does’. not 
necessarily prove that the -previous ‘statement - was 
true and that the latter statement is false, and does: 
not, therefore, afford a basis in itself for a conviction 
of perjury in respect of the latter statement.” . .....— 
A deposition which is not read over to the witnesg 
in accordance with the requirements of the law under 
which it was taken cannot be used against him on 
a charge of perjury. uae. 
Where a. Court is composed of more.th€&n one 
Judge the deposition of a witness need not neces- 
sarily be signed “by all the Judges of the Court. 
before whom the witness is examined and the fact: 
that it is signed by only one of them alone does not. 
vitiate the deposition. The object of requiring the 
Presiding Officer of the Court to sign the. deposition, 
of the witness examined by him is to ensure the 
accuracy of the record and it cannot reasonably be 
urged that that obje@ can be achieved only if all 
the Judges composing the $ourt sign the record. L 
Tay MAHMUD v. EMPEROR, 29 P. L. R. 11; I. L. T. 40 


Lah. 36; 29 Cr. L. J. 212; A. I. R. 1928 Lah. 125; 9 A. ° 


1, Gr. R. 505 100, 


aT: o INDIAN CASHES, —— tesa 
Penal Code~contd, ` -> Penal Gode—concld. ; mE 


—— 5; 295-3— Resistance to lawful avrest— and 376 of the Penal Code, the. acoùsed ean-be'con= .. 
Intention, necessity of.- - vieted. separately for both the-offences. `L Tzx BINGE - - 
An’ offence under 8?225-B, Penal Code, is committed v Emperor, 29 Or L. J. 248 Pere 3388 . 

only: when the resistance to arrest is intentional - A: -————s, 398. See PENAL Cong, 1860, s: 34 : 705 - 
pd who- makes the resistance not knowing.that  — ———— ss, 411; 413. See Dr: P. O.,1898, ss.231;- 
lê is being, or is about to be, arrested cannot, there-' 236, 238 ; ] | ; 041: - 

- fore, be: convicted of an offence under the said section. — —— ——— 8, 424 —M ischief — Cutting of branches:of^ ` 

‘L>Houmes v. Empzror, 29 Or. L, J. 286; A. I R.1928 trees--Knowledge of likelihood of loss—Offence. ` 

Lah.-324; 9:A. I. Or. R. 499 : 772 The cutting-of the Des of : tree DO ODE m 
-e oOOR.R: < = < another with the knowledge that the cutting is likely. 

——~ 8 228-B— Resistance [to warrant—Ilegality to cause wrongful loss or damage to. the owner ' 
of taz —Absence of seal of Court—Offence. ; t chief hable under. s. 426 of the 

Under s. 225-B of the Penal Code resistance or ®™mounts to mischie! punis coat utor d 

~ Penal Code. A Munammap Hasan v. EMPEROR, L. R: 8 


obstruction to the apprehension of a person is b "en. 90. 
punishablé only if, the apprehension is- lawful. o P DU A. T. Cr. B60; A. R 1927. All um 


Where ‘the imposition of tax for the’ non-payment : 
of which the warrants are issued is itself -illegal .—————— 8, 498— Legal marriage, necessity of. _ 
and “ultra vires, the resistance to their execution is To sustain a conviction under s. 498 of the Penal. 
not pinishable under the section. . Code it is necessary to establish that the marriage 
' The omission ofthe seal ofthe Court issuing it between the complainant and the enticed is alegally 
renders a warrant void'and a person offering resist- valid marriage. L SAUDAGAR v. EMPEROR, 29 Cr. I u. 
ance to apprehension undér such a warrant does not 210; A. I. R 1928 Lah 165;9 A. L Cr. R. 413 98. - 
commit an offence under s.° 225-B, Penal Code. —— sg; 498 - Woman living with accused of her, 
L DASONDHI v, EMPEROR, 29 Cr. L. J. 205; A. I: R. 1928. own free will—Refusal to accompany — husband. 
Lah. 332; 9 A. I. Cr. R. 488. ' ' e 601 Offence. — : 1 oe 4 
= ; 31; : Where a woman was living. with the -accused - 
—0f um M of her own free will, and refused to go back to her 
Where a blow aimed at one person lights upon husband and the only evidence. against the accused | 


another and kills him, the offence committed by the W88 that he helped the woman in her not being. 


oe Vass aac < rin taken away by force by the complainant: . 
Eo ie e same aa On awe been itno UE thatthe accused could not be convicted under 


l I AHIR v; EMPEROR, la 
PEROR, 29 Or. L. J. 280; A. I R.1928 Lah. 344 764 5,198, Penal Gode, A Dowacnal Aal ROR, La, 
——— $. 302—Brutal murder—Youth of accused, ` R. 9 A. 15 Or; 62 A ED A, L. d. D H 
whether ground for lesser penalty. Cr. L. J. 273; A. L l. 


When the murder committed is ofa very bris Pensions Act (XXII of 1871), ss. 3, 4, 5, 6, 23— 





nature; the mere youth of the accused is no ground Charitable grant—Management entrusted to trustees 

for imposing the lesser penalty of transportation. -L —Suit to recover moneys under grani— Collector's 

MUHAMMAD SULTAN v. EMPEROR, 29 Cr. L. J. 211; 9 A. certificate, whether mecessary—Suit filed without 

. i. Cr. R..929 v 99 certificate, whether ab initio ae re 
wW l 4 . : ; struction of the Aet, principles relating to. 

———— 8. 302—Hvidence regarding motive and Suits relating to grants for religious or pious pur’ ` 


production of corpse--Conviction for murder, pro- iens af a. kot tha 

priety of —Circumstantial evidence—Suspicion as D RUE qutside Mie pure Phe E 

basis for conviction. a ene are direct 

: "ES The mere circumstance that a. grant is not directly 

It'is not safe to base a conviction under s. 302, paid by the British Government but is distributed’ 
Penal Code, where the only evidence against the through a non-official agency does not take the case. 
accused ‘is the presence of motive and the production out AM e purview of the Pensions Act; 
dc pae y i. lié. di ; ; A suit falling within the purview of the Pensions— 

However la ua arte AS o a Rameo mey be, Act. which is filed’ without a certificate from the 
pni EESE alone cannot be regarded as sufficient for a Collector is not bad ab initio and. liable to be dis~- 
conviction. L FARZAND ALI v. EmPeRoR, 29 P. D. R. +3064 summarily but the plaintiff should. be given: 


95, 29r. Dod z d 4 Pedo ah 482 an opportunity of producing the certificate at a later: 
— ——— 6, 302—Murder—Assailants engaged in stage. -’ . 4 
brawi—Member of one party striking member of The Pensions Act, being one which. tends to re-' 
the other side who is empty-handed and not an active strict the ordinary legal rights of the subject to 
participant with hatchet—Ojfence—Sentence. - have recourse to the Court for remedy of grievances 


Whete duriig a brawl in which the assailants on isone to,be strictly construed. N Rase BAHADUR: 
both sides are using sticks, a member of one side Racuost Rao v. SITARAM Dasrpa PANDE, 11 N. L. d. 14, 
sy vie cent m purs 2 T over the head: A.I R. 1928 Nag 189 899 
a apaa ee mae Ran adul 1ancV. See ADVERSE POSSESSION 52" 
and'taking nogctive part in the fight and kills him pares Ms MONEY on Interest, legality of. 
Hb a Laa a Na Nga naak e aa Ok Sea Gi Act, 1872, s. 23 903 
culpable’ homicide not amounting to murder. O ee ONE eto ye i 
MapARU v. EMPEROR, 5 O W. N. 29; 29 Cr. L. J. 230; Pleading—Change of case at final, hearing— 
A. I. R. 1928 Oudh 221; 9 A. I. Cr. R. 438. ^ -177 Amendment, necessity of. t 

—— —- 88. 366, 376—Acts Wisclosing offences of A party cannot be allowed to change his case at 

kidnapping and rape—C@nvietion for both, legality the last momént, without even having made an 
305 application to amend his plaint. S RAHIMBUK KADER- 

Where theseries of acts proved against tha accused nux v. TOPANDAS HARBHAGWANDAS; A. I R. 1928 Sind 
establishes two distinct offences falling under ss: 366 103 TES g l ^ 440 





e *. 


Vol. 107) 
Pollco Act (V of 1861), 8, 29—'Violation- of duty, 


meaning of —Mere neglect, whether offence. 

The expression “violation of duty" as used in s. 29,. 
Police Act, connotes something more than mere non- 
performance of duty. It may, under certain circum- 
stances, include illegal omission but such omission? 
must be of some positive quty imposed by law and; 
it is the duty of the prosecution affirmatively to prove: 
what, under the circumstances disclosed, a person who 
is alleged to have been guilty of violation of duty: 
d have done and that he wilfully failed to do: 
that. 

Every negligence does not amount to violation of. 
dutv as-violation implies a certain amount of volition. 
L MUHAMMAD ALI v. EMPEROR, 29 P. L. R. 30; 29 Cr. L.. 
J. 285; A. I. R. 1928 Lah. 161 771 


Power-of-attorney — Construction — ‘Security,’ 
meaning of—Power to transfer ‘securities’, whether 
vncludes power to endorse promissory notes. 

Security is anything that makes the money more 
assured in its payment or more readily recoverable, 
as distinguished. from a document which is merely- 
evidence of a debt. The word ‘security’ is not con- 
fined toa document which gives a charge on specific 
property but includes personal securities for money, 
such as demand promissory notes. . - > 

Power to negotiate ‘securities of any description 
whatever’ includes power to endorse on demand pro- 
missory notes. S CHETUMAL BULOHAND v. NOORBHOY 
JAFFERII, A, I. R. 1928 Sind 89 213. 


— Mukhtarnama authorising filing of appeal 

in High Court—‘Appeal’, whether includes revision, 
Where a mukhtarnama authorises the filing of an- 
appeal in the High Court the word ‘appeal’ should be 
liberally construed and should be taken to include 
revision also, L Atma Devi v. Sum Devi, A. I. R. 1928 
Lah, 244 390: 


Practice—Appellate Court—Finding of fact of trial 
Judge, not liable to be interfered ‘with on appeal 
except for cogent reasons. ] 

Where the trial Judge has had the opportunity of 
seeing the witnesses and hearing them give their 
evidence, he is ina much better position to gauge 
the truth and.value.ofthe oral evidence than the 
Judges of the Appellate Court, and, consequently, - a 
finding of fact arrived at, on such evidence, by the 
trial Judge ought not to be interfered with by the: 
Appellate Court except for cogent reasons. P C. 
ARUNCHALA NAYADU v. BALAKRISHNA, A. I. R. 1927 
P. C. -266; 47 C. L. J. 576 349 
—— — Appellate Court—Finding of factof trial 

Judge, weight attaching to.: 

Due regard ought tobe paid to the findings of a’ 
Judge who has decided matters of fact deposed to by: 
witnesses at the trial before him. P C Lim’Yam Hong 
v. LAM OHOON & Co, 470. L. J. 288; A. I. 5. 1928 P. C. 
127; 30 Bom. L. R. 757 457 


—Appellate Court—Weight attaching to 
findings of fact of trial Court which had not seen the 
witnesses, 

Where in a case which entirely depends upon 
questions of fact, the Judge of the trial Court pro-- 
nounces judgment merely upon the record of evi- 
dence made by his predecessor-in-office and has not: 
had the benefit of seeing the witnesses give their 
evidence, and the Appellate Court, on the same evi- 
dence, comes to the- opposite conclusion as to the 
facts, their Lordships of the Judicial Committee will. 
not atéach the same importance as they: otherwise. 








would: to the findings of faet of the trial Court, and . 


GENERAL INDEX, 
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Practice~contd.- 


will be slow to disturb the judgment of the Appellate. 
Court unless convinced. that it is wrong. PO 
MAGANMAL v. DARBARILAL, A. I. R 1928 P, 0.39: 54 M, 
L. J. 208; 30 Bom. L. R. 296; 5 O. W. N. 220; 47 C, L. 
J a 27 L. W. 523; I. L. T. 40 Cal. 124; 24 N. L. R. 
4 


113. 

Counsel's right to argue, limits of. 
. So long as-a Counselis not guilty of unnecessary. 
repetition or of irrelevant arguments he is entitled, 
to present hisclient's case,as he thinks best and it 
is no ground for a Judge tò decline to hear him or to 


cut short his argument merely because he is ex- | 


pected by the superior Courts: to turn outa certain 
amount of work within a fixed time. L MUHAMMAD 
BAKHSH v. EMPEROR, 29 Or. L. J. 279; A. I.R. 1928 
Lah. 319 .. < 763- 


Court entering into correspondence on matter 
judicially before Court—Taking notice of statements 
in such correspondence, legality of. 

. It is- objectionable for a Court to enter into 
correspondente with a person with regard. to a 
matter pending judicially before it, and it is illegal 
to take notice of the statements made in such 
correspondence by such person who has not chosen 
to substantiate them either by himself going into the 
witness-box or by leading other evidence. È SAKINA 
BEGAM v. RAJA MUHAMMAD WALI ULLAH Kuan, A. I. R. 
1928 Lah. 456 397: 


Court hours -Sitting . after Court hours, 


without consent of parties, legality of —Party's right- 


to adjournment, — - 

The hours prescribed by the rules of the High. 
Courts for sitting are intended not only to suit the. 
convenience of the Courts but also of the parties, 
and a Court has noright to take up any case after 
the preseribed Court hours without the consent of the 
parties: i i 

“The Courts in the Mofussil, no doubt, take itas 
their right and privilege to sit at any time they 
like regardless of the convenience of the parties: 
concerned. 'The parties being suitors before them 
do not boldly object to the prolonging of Court hours 
or taking up of cases late in the day for fear of 
incurring the displeasure of the Presiding Officers of 
the Courts. The Courts should not take advantage. 
of this weakness of the parties". Pat GULAI dua, 
JUMPEROR, 29 Cr. L. J. 299; 9 P, L. T, 314; A. I. R. 1928 
Pat. 277 ` 827 


Criminal trial— Conducting trial om public 
holiday, propriety of —Transfer of case—Criminal. 
Procedure Code (Act V of 1898), s. 526. 

It is highly objectionable on the part of a Magis- 
trate to commence a trial on a gazetted public. 
holiday and to examine all the prosecution witnesses 
on such day. 

Where a Magistrate did so in compliance with the 
request of a Police Officer: noe 

` Held, that there was sufficient ground for transfer 
inasmuch as the act of the Magistrate was sufficient 
to create an impression in the mind of tpe accused 
that he would not have a fair and impartial trial C- 
Raw Diya v. EMPEROR, 29 Cr. L. J. 204; A. I R. 1928- 
Lah. 334; 10 A. I. Cr. R. 22 779 


—— —— Dispute in A ppeyate Court as towhat took 
place: in trial Cowrt— Wi pip. affidavits by 
Pleaders on both sides filed long after event— Pro- 
cedure. 

Where a dispute arises before an Appellate Court, 


, 970 
Practioo-—-eontd, 


as to “what took place-in the trial Court in respect 
of a certain matter and there is & direct contradic- 


"tion between the affidavits of the Pleaders on 


opposite sides, and the affidavits are filed after a 
long time has elapsed, the proper procedure to adopt 
would be to rely upon the note of the Judge made. 
at the time and presume that it correctly represents: 
what took place. M ARUMUGAM ÜHBTTIAR v, DEVARAYA 


“OHETTIAR, A. I. R. 1928 Mad. 625 - 648 


i 


- Evidence adduced on both sides—Question of 
. onus of proof immaterial. 

The question of burden of proof is merely one of 
procedure and where both parties hayeled evidence 
the question loses all its importance. A KIRTARATH 
Rar v. SRIPAT RAT, A. I. R. 1928 All. 307 254 
— Findings to be confined to pleadings and 
` 4ssues. 

.. Where there are definite pleadings and a definite 
issue‘ on those pleadings is framed, the finding must 
be-confined to matters raised in the issue, even 
though the parties produce evidence on - matters 
which do not form part of the issues. N Domai v. 
Tunstram, A. I. R. 1928 Nag. 179 : 514. 


- Finding of trial Court after close and 
intelligent altention—Duty of Appellate Court. l 
Where the issue is one of fact and the only ques- 

fion is which set of witnesses is to be believed, the 

verdict of a Judge trying the case who has given a 

close and intelligent attention ‘to the evidence and 

written.a well-reasoned judgment should not be 
lightly disregarded in appeal O Ras BaoHaN SINGH 

v. SOORAJKUNWAR Ram, 4 O. W. N. 1179; A. I. R. 1927 

Oüdh 6:8 ... 321 
Omission to produce books at proper stage—. 
' Remand for.fresh evidence, legality of. 

. A party who.does not assist the Oourt by placing 
the relevant books which are admittedly in his 
possession before the Court cannot in appeal ask 
for the indulgence of the Appellate Court soas to 
have a fresh opportunity of going into the accounts on 
remand. L Bupa Mat v. RALLIA RAM 620 


— Pleader's fees —Method of calculation. 

The proper Pleader's fee to be allowed in a suit 
is not the sum calculated to the last pie on the 
valuation of the suit according to the rates stated in 
the rules made under the Legal Practitioners Act, 
but is what is actually paid or what may reasonably 
have been paid, whichever is less. The rules are 
& good general guide to the sum that may have reason- 
ably been paid, but no more. 

There are several factors to be considered in fixing 
the Pleader's fee, in addition to the valuation of the 
suit, and even that must be its real value, not the 
arbitrary or artificial valuation which is often suffici- 











ente or all other purposes. N-Kamop SINGH v, KHEM-- 


KARAN, A. L R. 1928 Nag. 175 662 





Pleas of Law—Duty of Court to find and 


examine them. 

The Court must findand examine all pleas of law 
that may possibly apply tothe facts for itself and 
must not wait for the parties even to suggest them, 
still less for the parties to plead them. N Danoparpas 
v. RODBA, A. I. R. 1928 Nag. 206. 513 
———— Precedents. . e > 

-It is dangerous to spply the principles given in 
peculiar cases to cases in which the facts are totally 
different. R Burma RAILWAY Company v..Mausa HLA 
TIN, 5 R, 813; A. I, R. 1928 Rang. 85 175 


INDIAN CABRS; 


808 
Practide—coneld. T Um m CSS cmt 


Precedents—Rulings of High Court te 
` which a Court isnot subordinate, whether binding. 

The conclusions in any judgment of the Privy: 
Council or in a judgment of the High Court to which. 
a Court is subordinate which is officially pub- 


4 


| lished must be accepted as correct by the subordinate 


Court but a conclusion in any other. judgment, taken 
by itsalf and apart from the reasons for it, is not even. 
relevant and much less is it to- beaccepted blindly, 
though the judgment will usually be of the greatest 
use as an exposition of the reasons for cóming to the 
same conclusion. . N SECRETARY OF STATZ v. NANDALAL,- 
A. I. R. 1928 Nag. 52 206. 


- Putting parties to box after hearing to note: 
“their demeanour, legality of. > Us 
' The procedure of putting the plaintiff and the 
defendant to the witness-box, after the case has been 
concluded without putting them on oath to see them 
confront each other and to note their demeanour is not. 
warranted by law. C IKASIRADDIN PARAMANIK 7, KASIR 
MANDAL, A. I. R. 1928 Cal: 227 469 

Res judicata, plea’ of, whether can be raised. 

in second appeal for first time. 

A plea of res judicata ` cannot be raised for the. 
first time in second appeal where it involves questions 
of law and fact. N SADASHIO Rao DESHMUKH v..LAXMAN’ 
Rao Kazan, A. I. R. 1928 Nag. 227 910 


Precedents—Agsumption of certain view of law, 
how far binding. ee . 
Per Ashworth, J.—The assumption of a certain view 

of law ina judgment for the purpose of deciding 

another question cannot be regarded as a binding 
decision. It has even less force than an obiter dictum. 
for itis no! necessary to prove or decide what is 

admitted. A HukuM CHAND v. SITAL PRASAD, 29 A. LL. 

J. 992; A. I. R. 1928 All 52; 50 A. 232 . 244 

Pre-emption. See LIMITATION “Act, 1908, Scu. I, Art. 
144 a 516 

Presidency Towns Insolvency Act (|| of 1909), 
s,12 (2) — Application by secured creditór—Estimate 
of security —Revision by Court—Applicution for 
adjudication —Withdrawal---Fraudulent preference 
— Prejudice to other creditors. 
Where a secured creditor who applies for adjudica-. 

tion ofhis debtoras an insolvent gives an estimate 

of the value of his security, the Court will not enquire. 
into its correctness if it is a ‘genuine estimate. 

A Court should not allow a creditor who has applied 
to adjudicate his debtor as an insolvent, to withdraw 
his application where such withdrawal would result 
in a fraudulent preference of the petitioning creditor 
to the detriment of the other creditors. R M. E. 
MooLLA v». CHARTERED. Bank, 5 R. 685; A. I. R. 1928 
Rang. 36 860 


— ——— 8. 29 (iv) — Composition not objected to by 
creditors —Court, whether bound to sanction.: - 
- A Court is not bound to accept a composition pro- 
posed by an insolvent and accepted by a majority 
in number and three-fourths in value’ of creditors 
who have proved their claim, .simply because none 
of the creditors opposes its approval by the  Court.. 
Before accepting a proposed composition or scheme 
& Courtshould satisfy itself that such composition. 
or scheme fulfils certain conditions, interalia, that: 
itis both reasonable and for the benefit of the: 
general body of the creditors. Ifit is deficient in | 
either of those qualities, it fails. . 


Rhen i 
A.composition or scheme is neither reasonable nor. 


Val, 107) | 
Presldenoy Towns Insolvetioy- Aot—coapld. - 


unless it affords some advantage tothe creditors- 
which they would. not have if the insolvency . pro-. 
ceedings were allowed to continue. S In re . GOPALDAS 
VBRSIMAL, A. I. R. 1928 Sind 90 433 

~ 8, 56—Provincial Insolvency Act (V of 
- 1920), s. 54—Singapore Bankruptcy Ordinance, s. 51- 


L 





-"(D—Fraudwulent preference—‘ With ^a view: to` 


prefer"—Question-- of -fact—Dominant motive of 


" debtor—Onus of proof—Transfer to avert criminal 


: prosecution for breach of trust. - - 
“ The question whether a transfer by a debtor is to be 
deemed íraudulent and void as against the Official, 
Assignee in the bankruptcy depends on' the answer: 
to be given to the question, was the transfer made 
‘with a view of giving a preference over the other 
ereditors'?. | | 

The question to be determined is one of fact, 
namely, was the dominant- motive actuating the 
debtor in making the transfer a desire to prefer the 
particular creditor or was it ofa different character? 
As the solution of this question involves an enquiry 
into the state of a man's mind, and as if must very 
seldom be the case that there is direct evidence on 
the point, the decision generally depends on the 
inference properly to be drawn from . the circum-. 
stances attending the transfer as established by the. 
evidence. ML. 
. Where the proper inference to draw from the facts 
is that the dominant motive actuating the .debtor 
was that, in making the transfer to his creditor, he 
(the debtor) was only doing what he felt himself. 
bound or compelled to do, and where it must have 
appeared to him that the alternative to handing over, 
"asa prosecution for criminal breach of trust, the. 
case is not one of fraudulent preference within the 
Statute. 

When the Official Assignee in the bankruptcy seeks 
to establish that a transfer by the debtor is void as 
& fraudulent preference, the onus of proof is on the 
assignee to show that the case is within the Statute. 
“When all the circumstances have been ascertained 
80 far as the parties have thought fit to ascertain 
them, discussion on the question of onus becomes 
immaterial and the decision must be come to on the 
whole of the circumstances so ascertained, and the 
question of onus only becomes important if the cir- 
cumstances are so ambiguous that a satisfactory 
conclusion is impossible without resort to it. P GC 
Siue DARBY & Qo. v. OFFICIAL ASSIGNEE, 30 Bom L.R. 
290; 54 M. L. T. 337; A. I R. 1928 P. C. 77; 471 C. b. J. 
339; I. L. T. 40 Oal. 104; 27 L. W. 744 


Principal and agent—4Ambiguous' direction— 
Reasonable interpretation—Agent's liability. 
Where a person gives an incomplete and ambiguous 

direction the party directed cannot be blamed if he 

reasonably interprets and acts upon it. P C M.A. 

Sassoon: & Sons v. INTERNATIONAL BANKIKG CORPORA- 

TION, 03 M L J.42: A. I. R. 1927 P. CO. 195; 1 Luck. 

Cas. 241: 25 A. L. J. 665; 29 Bom. L. R. 1181; 46 O. L. 

J 61; (1927) M. W. N. 648; 32 CO. W. N. 30; 39 M. L. T. 

659; 54 I. A. 317; 27 L. W. 582; 550.1 ' 225 


Principal and surety—Surety — bond Strict con- 
struction—Benefit of | doubt—Security bond to 
Court, validity and mode of execution of—Civil 
Procedure Code (Act V of 1908), s. 145. 


surety bond must be construed strictly and a , 
surety cannot be. -held liable except-to- the extent. to .- 


© QENSRALINDEX, 


for the benefit of the general ‘body of the éreditors - 


233. 


V 


DO MIS 


Principal and-Surety—coneld.. oS or. € 


which he is. clearly. bound. -The:benefit of thedoubt ` 


must be given to the surety. 2 -" . 
“Per. Marten; C..J.—The fact that a security bond is 


given to the Court and not to a named individual ` 


does not^render.it void. B. JAYAPPA LOKAPPA v, 
SHIVANGOUDA, 30 Bom. L. R. 19; A. I. R. 1928 Bom. 42; 
52 B. 73; I. L. T. 40 Bom. 66 ya x 710 . 
Probate. See ALLAHABAD Hien Court RULEB, Cap, | 
XVI, R2 NC 34 


Probaté and Administration -Act (V of 1881), 
See ADMINISTRATOR  -- : 
—-§, 50 —Revocation:of . Probate, grounds for . 
. —Citation on minor—Procedure—Inference from 
non-registration of Will—Construction of Indian 
- Statutes founded on English, -Law—Probate . in 





- - common form’ : and ‘solemn form’—Onus of proof 


` of genuineness of Will: “=” - 


Where there is a positive enactment of the Indian , 


Legislature, the proper course is -to examine the 


language of that’ Statute and to - ascertain its -proper™ 


meaning, uninfluenced by any consideration derived: 


from the previous state of thelaw—or ofthe English: 


Law upon which it may be founded. . 
The Succession Act.-of 1865 and 
and Administration Act of .1881 . (now. 
solidated by the Succession 


con- 


English Law, yet depart in many. particulars from. 
those rules; and in the progress of the development: 
ofthe law and. practice’ in testamentary cases, the. 
ecclesiastical origin of this jurisdiction of the Courts: 
in England has been completely discarded; and the 
Indian Legislature has gradually evolved an independ-. 
ent system ofits own, largely suggested, no doubt, 
by English Law but also differing much from that 
Jaw, and purporting to be a self-contained system. < 
"In interpreting, therefore, the statutory. provisions- 
of the Indian Legislature relating to-testamentary 
cases, the Courts :should proceed to.examine the. 
language of the Indian Statute uninfluenced by any; 
eonsideration derived from the English Law upon: 
which it may be founded.. : 

The introduction into Indian practice of the differ- 
ence in English Law between the grant of Probate in 
‘common form’ and in ‘solemn form’, is to be de- 
precated. "OM E 

Upon an application for Probate of a Will; the- 
citation issued must be properly and effectively 


747 : 


the Probate 8 


Act’ of 1925), : 
while to a large extent embodying the rules of the. 


served, thatis to say, so served as would give to the - 


person: whose interests are, or may. be, adversely 
affected an opportunity either to oppose the grant of 
Probate or to require the Will to be proved in his 
presence. 


Where a Will of which Probate is sought affects the _ 


interest of a minor, the prudent course for the pro-. 


pounder is to take steps to have the Will provi per . 


testes (te., in solemn form) in the presence of an 
independent guardian ad litem for the minor. 


Although registration of Wills is not compulsory, ; 
non-registsation may, when coupled with other 


suspicious circumstances, throw considtrable doubt. . 


upon the’ genuineness of the document. 


Probate of a Will -having been granted to the.: 


defendant, the plaintiff instituted proceedings under . 
s. 50 of the "Probate anal Administration- Act, 188], 
(now re-enacted as s. 263 of tbe Succession Act, 1925) 


for revocation ofthe Probate on two grounds, vie.,.i 


(1) that citations were not. served on her before the 


grant of Probate, and (2) that the Wil was a forgery, ~< 


~ 


.'The: is8yes.raised. ih:the case were: 


, 913. 


Probate and Administration AGt--conid, 


eitation served upon the plaintiff? (2) Is the Will 
propounded' by- the defendant, genuine or other- 


wise ?.: AR 
Held,(l) that if these issues were tried separately 


and the plaintiff succeeded on the- first issue, that, 
in itself, would be sufficient: for revoking the Pro- 
bate; but it would still be open to the defendant to 


prove the Will and; if he succeeded, the Probate.’ 


would stand. .If, on the other hand, the plaintiff 


failed Gn the first issue, that would not preclude him: 


from proceeding to prove his second ground, viz., 


that the Will wa8.forged, and the Probate. would 


stand or fall, according.to the result; g ; 

(2) that the fact' that. these two issues were not 
tried separately, and. evidence was given by each 
party. in support of their respective cases on both 


' insues together did not, under the circumstances, pre- 


judice either party ; 


(3) that in view. of the finding of their Lordships: 


for the plaintiff‘on the first issue, the onus of proof 


on the second issue as to whether the Will was. 


forged or genuine, was. upon the defendant; 

(4) that the defendant had. failed to discharge that 
onus. . : | 
[Independent]y of.any question of onus, their Lord- 
ships were of opinion; on the facts of this case, that 
the Will was.a fabricated document.] | 
Kuer v. KALAWATI KUER, A; I. R. 1928. P, C. 2; 5.0. W 


N. 96; I. L. T. 40 Pat. 19; 30 Bom. L. R 227: 470. Le. 
J:171: 54 M. L. J. 281; 9 P. L. T. 97; 32 O. W. N: 409;.. 


96A. L. J..385; (1928) M. W.N. 282; 7 Pat. 221; 27 L. 
W.. 782 


Offical Receiver. See WILL 786 
Prosecution—Omission to examine material witness 
—Inference. l 

Failure of the prosecution to examine a material 
witness justifies an inference that the witness if 
examined would have deposed against the prosecution. 
L Tas MOHMED v. Ewperor,. 29 P. L. R. 14; I. L, T. 40 
Lah. 36; 29 Cr. L. J. 212; A. I. R. 1928 Lah. 125; 9 A. 
I: Or. R. 505 100 
Provincial Insolvency Act (V of 1920), s. 4. See 

WiLL 786 


—— ——— 88. 4, 68, 75 (3) —Attachment by Receiver 

- of property of thidr person—A pplication to District 

~ Judge to set aside Receivers act—Order dismissing 
application whether appealable—‘Person aggrieved,’ 
meaning of. 

A Receiver in insolvency attached certain properties 
of the petitioners and sold some of them as belong- 
ing, to the insolvent. The petitioners applied to the 
District Judge to enquire into and rectify the acts 
of: the Receiver, but.the applications were dismissed 
by: the District Judge on the ground that they 
were time-barred : 


Held, |) that the orders of the District Judge on ~ 


the applications were appealable by leave under s. 
75.(3) of the Provincial Insolvency Act; 


(2) that even if they were not appealable by leave ~ 


the matter decided was. one under s. 4 of the Act and 
appealable as such; 

(3) that the petitioners wege persons -aggrieved 
by the orders, and assuchentitled to appeal against 


, them. 


"The question whether a person is aggrieved. or not. 
by an. order of Oourt is.a question of fact. C CHANDRA 


. 
. 


° X 


INDIAN. CASES, 


(1) Was no. 


P C RAMANANDI. 


| 14. 
Properties burdened with trust, whether vest ‘in: 


[S C 
Provinelal Insolvency Act—19 20-—conid. 5. R 


NATH SEN v. NaGENDRA-NATH GANGULY; ALR 1938; 


Cal. 263 i 


83. 4, 75--Order dismissing claim of stranger 
‘to money ordered to be paid.-to Official. Receiver—_ 
Appeal—Creditors, whether. necessary. parties. 

“An order of a District Judge dismissing a claim 





preferred by a stranger to money ordered to be paid’ 


to a. Receiver in insolvency is a.decision on. a ques- 
tion of title, within the meaning of s. 4 of the 
Provincial Insolvency Act and. is; appealable. under 


s..75 of that Act. The creditors of the insolvent are: 


not necessary parties to an. appeal from such an 
order. L MUNSHI Ram. v."GüULAM Dastair,, A. I Rr, 
1928 Lah. 423 < uu . 400: 


— 88. 5 (1), 59 (a), 68— Civil Procedure Code: | 


(Act V of 19085), 0. XXI—Sale by. Receiver 'in‘insol- 
: vency —Deposit of amount due to 
per cent. on' purchase-money- by  insolvent—Sale, 
whether can be set asidé—0O. X XI, whether applies: 
to sales ‘by Receivers —Setting aside sales by- 
HRHeceivers— Principles. ` : 7 : 
An insolvent is not entitled to-have a-sale by the- 
Receiver set aside on making. a deposit of the amount: 
due to his-creditors and'5 per cent:.of the purchase-- 
money within 30 days ofthe sale. The provisions of: 
O. XXI of-the Civil Procedure Code- do not apply- to 
sales by Receivers in insolvency. : ME 
A sale by a Receiver is not a ‘proceeding under the: 
Act’ within the meaning-of s. 9(1) ofthe Provincial 
Insolveney Act. 2 
' It is settled law that a Court. has no jurisdiction to: 
set aside a sale held or made by a Receiver which is: 
not in excess of his authority in the absence of proof 
of fraud or collusion or material illegality or irregul- 
arity in conducting the sale or misconduct- on his. part: 
causing injury to the estate. R Mause Tra Den ^. 
Po K4,5 R 768; A. I. R. 1928 Rang. 60 172: 


— ——— 88. 27 (2), 43- Application for discharge. 
— Power of Court to extend time fixed at the instance 
of creditors or suo motu--'"Period specified by. 
Court", meaning of: LS 
It isopen to an Insolvéncy. Court to extend the 

period specified in the order of adjudication within: 

which the debtor is to apply for his discharge on the. 
application of the insolvent himself or on the applica- 
tion of the creditors or suo motu. 

- Where the period within which an insolvent is to. 
apply for discharge has been extended under s.. 27. 
(2) of the Provincial Insolvency Act, the words "period: 
specified by the Court" in s. 43 of the Act, mean not. 


ya 
. 


creditors and 4?" 


the period specified by the Ccurt in the first: instarice--, 


but the period as extended by the Court "under s.. 27 
(2. L Rope SINGE v. OFFICIAL REORIVER, JHANG, A, Jy. 
R. 1928 Lah. 82; 29 P. L. R. 122; 10 Lah. L. J. Pega 


——— —— 88. 27 (2), 43, 75—Order of adjudication 
—Duty of Courtto fix time for applying -for dis- 
charge—Power of Court to extend time even after 
expiry of period fixed—Expiry of time, whether. 
ipso facto annuls adjudication—Notice to show. 
cause against annulment, whether necessary—Order. 
annulling adjudication for failure to apply for 
discharge—A ppeal—Leave toappeal, whether neces- 
sary—-Power of Appellate Court to grant leave— 
Admission by Division Bench, effect of —Inherent 
power of Courts to extend time. ; 

An order of adjudication in. insolvency is nòt 


. ipso facto annulled-by. the expiry-of. the. period fixed: 


3601107] | - | 


Provincial Insolvency.Act—1920—contd. 


- for applying for discharge, but has to be determin: . 


ed by an order of annulment,and until the adjudi- 
cation is só annulled, -the Court has -seisin of the 
.case and has power to extend the time for making 
an applieation for discharge under s.27 (2) of the 
‘Provincial Insolvency Act regardless of the expiry of 
the period originally fixed. 

section 27 of the Provincial Insolvency -Actis im- 
perative and a Court should, on making'an order of 
adjudication, specify the time within which the 
debtor should make an application for discharge. 

There is no provision of law for issuing a fresh 
notice upon an insolvent who has failed to apply. for 


discharge within the prescribed period, to show’ cause = 


why the adjudication should not be annulled, 


An order annulling an adjudication on account of - 
the failure of -the debtor to apply for discharge’ 


-within the time fixed by the Court falls within the 
purview of 8..43 of the Provincial Insolvency Act and 
cannot, therefore, be appealed from except: with the 
leave of the- Court., ` - 


"The admission of -an appeal from.such an order by: 


a Division Bench of the High Court may, under proper 
circumstances, amount virtually to the granting of 
leave to appeal. é 

It is open to the Appellate Court to grant such leave 
even after hearing the case. 


Per Jwala Prasad, J.—A Oourt has inherent power ` 


to extend the period fixed by it for the doing of any 
act even though the period originally fixed by it may 
have expired. Pat Goran Raw v. MAGNI. Ram, 9 P: b. 
"T. 329; 7 Pat. 375; A. I. R.-1928 Pat. 338 "830 


am 88. 28,31—Execution -against insolvent— 
Leave of Court, necessity of. ` 7 


A deoree-holder is not competent to.take out 
execution against the person of an insolvent judgment- 
debtor without obtaining leave of the Insolvency 
Court. L PARTAP-SINGH PARDHAN SINGH v.-MEWA SINGH- 


JODHA SINGH, A.I.-R.1928 Lah. 258 ` “608 


——— — ss, 33 (3), 64—Notice of final dividend— 
Creditors whose claims are not entered in schedule, 
whether entitled to notice. GE: i 


“ Under s. 64 of the‘ Provincial Insolvency. Act, the 


Official. Receiver is bound to give notice of .a fmal 
"dividend not only to those creditors who have 
notified their claims.and whose names are entered 
in the -schedule by ‘him but-to all such creditors 
"whose claims  have.been- notified to the Official 
Receiver either by the creditors themselves or by 
-the insolvent. -The: notice is not confined: to debts 
referred to in s.-62, el. (4), sub-éls. (b) and (c) but 


extends to debts referred.to in sub-cl. (a) of that. 
Section; and if the Official Receiver has.any-assets. 
in-his hands he is bound to adjudicate on all such. - 
‘Claims-as are preferred’ to-him in response to the. 


"notice of final dividend ‘so issued by -him.'8 Imre 





 BoxpER/I BHIMJT, A. I. R.1928 Sind 105. 439 
mia BAS, : A | WANA 3 
See PrROVvINGIAL INsoLvENOY Aor, 1920, 5.27 (2) l 
2 MEM" 394,:830 

8. 54, " "a 





See O. P. O., 1928 5.100 "NC 490 
- See PRa3sIDBENCY Towns IwsonvuNcr Aor, 1909, un r 


m8 S, 54—Onus of proof: .- a 


Ia applications under s. 54 of the Provincial În- 


. Wélvency Act, the-gaus'is, in the fig instance: og > & 78 


"GENERAL INDEX, 


` _ : See PROVINOIAL INSOLVENCY. Aor, 1920, es. 5 (1),59 
P^ s 1 


' partner in that firm. 


1 
: gia" 


"Provincial Insolvency Act—1920—conéld, 


< 


the Official Receiver to. prove- that the dominant or 


the substantial or effective, though not necessarily 


‘the sole. motive which the insolvent had in view was 
“to prefer a particular creditor. But the onus is 
‘shifted on to the creditor ortiansferee to piove the 
contrary: where the insolvent has made the payment 
or transferof property, as the case may be, in dis- 
charge ofan old debt, and on the eve of bankruptcy. 
And where the reason of such payment or transfer 
remains unexplained itis competent for the Court 
to hold that à prima facie case of fraudulent prefer- 
ence has been established and to. act on it. S 
-NECHALDAS v. OFFICIAL RECEIVER . .210 


—— ——- 8.59 (a). See PRoviNOiar INsOLvENOY ACT, 
1920, ss. 5 (1) A^ 172 

——— —— $. 64. See PROVINOIAL Insotvency Aor, 1920, 
ss 33(3,604 > ^" - 439 

—— 8:68. f 

- - See PROVINCIAL INSOLVENOVY Act, 1920,85. 4 





467 
(a) 
= : 72 
——— 88.72, 79 —Civil, Procedure Code (Act V 
of 1908), O. X. X.X—General Clauses Act (X: of 1897), 
s. 18 (2) —Emglish Bankruptcy Act, 191,(4 & 5 Geo; 
V, Oh 529» s. 15ó —Adjudication of "debtor" which 
"d$ a firm, effect of, on partners—“Obtaining credit”, 
meaning-of. i DIMME M" = 


Amapplieation was presented ‘on behalf f a firm 
for being adjudicated iosolvent. :The names of the 


. partners of the firm were disclosed in the application 


-and the Court passed an order that the applicant be 


; adjudicated -insolvent. One;'of the partners was 


‘adjudicated an insolvent some years later. in.another 
insolvency, anda question ` arose in. respect of an 
‘application under s. 72, Provincial Insolvency Act, 
whether he was an. undischarged insolvent with 
reference to the first insolvency : ` 
^* Held, that the applicant in the ‘first insolvency. was’ 
the. firm -and not.the individual partner. who filed 
the application and the order of adjudication was an 
order against the firm and.against each and every 


1 
n 


1 


In considering an application under s.72, Pro- 
vincial Insolvency Act, the Court has’ to consider (a) 
if'‘the opponent is an undischarged insolvent, (b) if 
“he obtained credit to - the .extent -of Rs. 50 or 
upwards, and' (c). if he in fact informed -the , person 


: from whom. he.obtained credit that he was an undis- 


-charged insolvent. "m eh 
`- The expression ' “obtaining: credit" would include 
"within its. ambit the -securing of goods -on trust that 
they will be sold and sale-proceeds handed over. l 
rr E E the expression "credit" eons ` 

sidered.] I 3$ 

. For the-purpose of giving sanction for prosecution 
under s.72,. Provincial Insolvency Act, against -an 


individual; partner. of -a firm, ib. is immaterial: that 
- Credit was obtained. by him as -a partner æf the firm, 
" -8 In the matter of UTMA-MALLIOK VasHENDAs, ‘A. I. R. 


1928 Sind. 114 i MESE . 442 
———— 8. 7 B. See Provinoran INSOLVENOY, Aor, 1920, 
8.-27 (2) e Res * -830 


— 8.7.5 (3) See. PROVINOIAL ÎNSOLVENOY ACT. 


- 1920, s, 4 slo 467 
— 9$, 749.5 8ee PROYINOIAL INSOLYENOY ACT, TE 


. 
€ 


* - 
Ex Pe 


1928 Cal. 424 i 


~ 


i : 
? 974: 


1887), s. 25 —Erroneous decision of question’ of 

limitation — Revision— Interference. 

Where a Judge trying a small cause guit in a 
carefully reasoned judgment decides, after con- 
sidering the various authorities, the suit to be time- 
barred, the fact that the Judge has arrived at in- 
‘correct interpretation of the authorities is no ground 


-for interference by the High Court. O SHEOPAL v. 


Ourtoria, 4 O. W. N. 1123; A. I. R. 1927 Oudh 615 ° 


191 
Sch, Il; Art. 8—‘House vent,’ whether in- 

cludes shop rent. | 
The words ‘house rent’ as used in para. 8, Sch. II, 
Provincial Small Cause Courts Act, cover and in- 
clude shop rent. UL MarwaL Dass v. Nann Lat, A. I. R. 


1928 Lah. 284 273 
———— —— — Art. 31—'Suit for account’, meaning 
of—Suit for money involving accounting, whether 

“suit for account. 

A suit for money against a person who is-alleged 
to have wrongfully realised monies due to the plaint- 
iff does not fall within the purview of Art. 3l of 
Sch. LI of the Provincial Small Cause Courts Act 
where no decree for accounts is asked for. | | 

A suit in which accounting is involved is. not 
necessarily a suit for an account. G Kuaxta KAMINI 
Dorr v». Aswint Kumar Dott, 32 C. W. N. 400; A. IR. 





use and occupation— Jurisdiction of Small Cause 
< Court. SS 

The plaintiff had obtained symbolieal possession 
of certain land against the defendants. Litigation 
went on between the parties, and taking advantage of 
the said litigation the defendants continued in 
possession and took away the paddy that was standing 
on the land.: They further raised fresh crops and 
appropriated the same to their own use. The plaintiff 
sued for damages for use and occupation: l 

Held, that the damages claimed bythe plaintiff 
were not in respect of any act amounting’: to a crimi- 
nal offence within the meaning of Chap. XVII of the 
Penal Code and: that the suit was not, therefore; 
barred from the: cognizance of Small Cause Courts 
by Art. 35 (ii) of the Provincial Small Cause Courts 
"Act. C BANI KANTA MONDAL v. HEMANTA-KUMAR GHOSE, 
A. I. R. 1928 Cal. 405 721 


‘Punjab Colonization of Government Lands 
Act (V of 1912), s. 20 as amended by Punjab Act 
(III of 1920), application of—Devolution of tenancy. 
Section 20 of -the Punjab Colonization of. Govern- 

ment Lands-Act provides only for the devolution of 

a tenancy in cases where after the commencement of 

the Act any original tenant dies. In other cases it 

is the general rule of custom by which the parties 
are governed which determines devolution. L Pir 

BAKHSH v. Gautam BIBI, A. I. R. 1928 Lah. 305; 9 Lah. 

352; 20 P. L. R. 475 i t . 280 


Punjab Courts Act (VI of 1918), 8. 41— Second 
appeal—#inding of fact when not binding. 
A finding of fact based on no evidence is not bind- 


. ing in second appeal. L Hira v. Tex Omuawp, 10 Lah. 
L. J. 21 


- 487 
— S. 44. See O. P. Og 1908, s. 115 273 
—— — $, 44-—Integlocutory | order — Revision — 
^ Interference—Ofder reviewing previous order setting 
aside ex parte proceedings, nature of. 
Orders -passed in a pending: case are not orders 





pad ia & “fasg whieh has been dedidad by a 


e: 
c 
- 


———— 


. INDIAN CASES, + 


Provincia! Small Cause Courts Act (IX of- 


' R 1928 Lah. 278; 9 A. 1. Cr. R. 501; 9 Lah. 391 


722 . 
Art: 35 (Il) —Suit for damages for - 


Punjab Courts. Aét—concld. "s cud 


subordinate Court" within the meaning of s.44-of. 


the Punjab Courts Act but interlocutory orders, and 
are not, therefore, open to revision. L RAMJI Das v: 
Jar RAM Das, A. I. R. 1928 Lah. 304 . 396 


Punjab District Boards Act (XX of 1883), s. 30 


—Haisiyat taz, legality of. 


A haisiyat tax which is not fixed at a flat raté 


for each “profession but which varies according to — 
the income of the assessee is in substance a tax on . 


the income and cannot be imposed by a local body 
without the previous sanction of the Governor-General 


in Council. L Dasoxpu1 v IIMPEROR, 29 Cr. L. J. 265; © 


A.I. R. 1928 Lah 332: 9 A. I. Cr. R. 488 601 


Punjab Municipal Act (Ill of 1911), s. 153—Use.- 


of premises as- brothel—Order directing vacation of 
premises, legality of —Proper. order. s 
A Magistrate-has no power under 8. 
Punjab Municipal Act to ordera person who is using 
his premises as a brothel to vacate the premises 
altogether. The proper order to be passed under the 


section is one directing such person to discontinue 


using the premises as a brothel. L H: BHARUCHA v. 
MUNICIPAL UOMMITTEE, LAHORE, 29 Or. L. J 250; zn 
391. 


Punjab Pre-emiptlon Act (1 of 1913), 8. 15 (6), 


thirdly—Owner of estate’, meaning of—Owner in . 


shamilat, whether owner of estate. 


lf a person has no land inthe khewat but owns 4. | 


share in the shamilat which is culturable and is 
assessed ‘to land revenue, heis an ‘owner of ihe 
estate’ within the meaning of s. 15 (c) thirdly, of 
the Punjab Pre-emption Act. L GHULAM MOHAMMAD v. 
ABDUL MAJID ] kw 619 


Punjab Tenancy Act (XV! of 1887), s. 77— 
. Suit for possession against co-tenant—J urisdiction 
- of Civil Court. ] : 
. A suit for possession by an -occupancy tenant 
against & co-occupancy tenant as such is cognizable 
by a Civil Court even though -the latter happens to 
be one of the landlords.: L Dixa Nata v. BIR SINGH, A. 
I. R. 1928 Lah. 334 | : -` 7270 


— —— — $. 77 (3) (d)—Suit by tenant.to establish 
occupancy right—Junisdiction of Revenue Court. 

A suit by a tenant to establish his right of 
occupancy falls under cl. (d), sub-s. (3) of s. 77, 
Punjab Tenancy Àct, and is cognizable by a Revenue 
Court. L Cuarat SINGH v; SUKHDEV SINGH, 9 Lah. L J 
547; 29 P. L. R. 264; A. I. R. 1927 Lah 848 624 


Railways Act (IX of 1890), 8. 72—Risk Note Form ` ' 


B—Suit for non-delivery— Burden of proof of loss, 

—Duty of Railway Conpany—Mere plea of loss, 

whether sufficient. 7 d TE. 
- In a suit for damages for non-delivery of goods 
consigned to a Railway Administration for carriage the 
Railway Administration must prove thatthe goods 
consigned have been lost, before they take  ad- 
vantage of the agreement contained in the Risk Note 
to throw upon the ‘plaintiff the onus of showin} 
that the goods were lost by dishonesty or wilfu 
negligence. It is not sufficient, for the Railway 
Company to plead execution ofthe Risk Note and 
to plead loss ; they must definitely prove that there has 
been loss of the goods. Pat TagacHAND MARWARI v. 
BzNaaL NAGPU Ry. Co., A. I. R.1928 Pat 259 


-agent in fume of Firm, effect of non-attestation. 


. ff signature Risk Neale attaches immedinialy on; 


153 ofthe | 


A 
7 =% „q PN MM c A- 


158 . 
$. 7f —Risk Note, Form- H-—Signatum of .- 
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delivery and acceptance of goods—“Wilful. neglect” 
—Destruction of goods by ‘fire.’ . : 


Under s. 72 of the Railways Act, 1890, an agree- 


ment (popularly known ag a "Risk Noté") limiting 
the liability of a Railway Company as bailee of goods 
delivered to it for carriage by Hailway,is required 
to be “in writing signed by or on behalf of the 
person sending or delivering to the Railway Ad- 
ministration the goods.” The appellant, who carried 
on business at Amalner in the name of Tamboli 
Brothers, delivered certain goods at the.Amalner 
Station of the respondent company for transport to 
the appellant's business premises at Kurla. The 
Risk Note in respect of these goods bore the sig- 
. nature of Tamboli Brothers. It appeared, however, 
that the signature of Tamboli Brothers affixed to the 


pellant himself, but of his nephew, Jamsetji (who 


was admittedly the appellant's duly authorized agent ' 


in the matter), and it was contended on behalf of 
the appellant that a signature in the name of the 
firm was ineffective unless it appeared ón the face 
of the document that the signature was affixed 
either by the sender of the goods himself or by 
the hand of an agent whose agency was disclosed: 
Held, (overruling this objection), that as it was 
. plain on theevidence that the nephew, Jamsetji, had 
full authority to sign the name of the firm, it was 
uanecessary ihat-he-should purport to sign it as 
agent and that the signature in question was, 
therefore, a sufficient compliance with the require- 
ments of the Statute. : i 
A form of Risk Note ‘Form H) approved by 
the Governor-General in Council under s. 72, sub- 
s. (2), (b) of the Railways Act, 1890, contained at the 
end of it space forthe attestation of the execution 
of the document by two witnesses: i 
Held, that although attestation by two witnesses 
was contemplated in the form as approved, such 
attestation was not an essential part of the form and 
was not a condition precedent to the validity of the 
"Risk Note, inasmuch as the section does not pro- 
vide that the agreement (ie. the Risk Note) shall 
be attested, and while it requires that the form 
. Shall be approved by the Governor-General in Coun- 
cil, it does not entrust that -functionary with the 
duty of providing for the attestation of the document, 
A Risk Note, in the prescribed form (Form H) and 
duly signed, protects the"- Railway Company from 
liability as soon as the goods are delivered to it for 


carriage and accepted by the Company. In other ' 


words, the. Risk Note attaches -to the goods im- 
mediately on such delivery and acceptance, and not 
" merely from ihe time when the goods are actually 


despatehed by the Company to their destination, ' 


Their Lordships rejected as untenable the conten- 
tion that “until the goods. had been loaded on 
waggons for transport, or at all events until the 
Railway Company had given a receipt for the goods 


specifying that they were to be carried at the re- . 


duced rate, the Risk Note had no application to them, 
and the Railway Company were mere ordinary bailees 
of the goods.” — . 
Where under the express terms ofa Risk Note 
(in Form H), the Railway Company was exonerated 
from liability for loss, etc., and to goods except where 
the loss was due to its wilful-neglect, and- there 
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- transport, destroyed by fire. 


. 32 O. W. N. 114; A. I. R. 1928 Cal. 462; 55 C. 777 
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-this account, in the absence of evidence or finding 


of ‘wilful neglect." The latter expression means that 
the act ig done deliberately and intentionally and 
not by accident or inadvertence, but so that the 
mind of the person who does the act goes with it. 

Goods- delivered to the respondent Company at 
Amalner for being carried to Bombay were, while 
-lying on the station platform at Amalner awaiting 
It was found that the 
respondent Company's servants had been guilty of 
negligence: . : 

Held, that the Company was protected from liabil- 
ity by .reason of the Risk Note (Form H), and as 
‘wilful neglect’ was negatived, it was unnecessary 
for their Lordships to consider the effect of the 


- final proviso to the Risk Note which declared (inter 
Risk Note was in the handwriting, not of the ap- : 


alia) that “the term ‘wilful neglect’ shall not be held 
to include fire.” P C AnzpEesuiR Bulca/s1. TAMBOLI v. 
AGENT, G. 1. P. Ry. Co,54'M. L. J.167; A.J, R. 1928 
P. ©. 24: 30 Bom. L, R. 275; 47 O L. J. 214; 5 O.W. 
N. 219:9 P. L. T. 171; 32 O. W. N. 544; 27 L. W. 667; 
26 A. L. J:545; 52 B. 169 124 


8.75--Goods charged at lower rates—Re- 
calculation at higher rates on destination when 
allowable. DS 


Ifa Railway Company intentionally carries goods 


“to their destination at owner's risk at a lower rate 


in spite of a general rulé of the Company under 
which such goods can becarried only at Railway risk 


„and ata higher rate, they are not entitled to charge 


thé higher, rate at the destination as if the goods had 


' been carried at Railway risk under the rule. -N 


-SEORETARY or STATE, G.I. P, Ry. Co. v. NANDALAL, A. I, 
R.1928 Nag. 52 u 206 


S. 77—Non-delivery, whether 
‘loss'—Notice, whether necessary. 
Non-delivery does not constitute loss within the 

meanibg of 8.77 of the Railways Act and when -nope 


constitutes 


. delivery without more is pleaded no notice under 


‘8 77 is required though it may turn out that the 
suit will fail for want of notice ifit be established 


‘by the Railway Company that it isin fact a case 
"ofloss. If the Railway Company plead want of notice 


"they must show that this case of non-delivery was a 
case of loss. Pat G.]I.P. Ry. Co. v. Gorr Ram-Gourt 


, uum P. L. T. 163; 7 Pat. 192; A-I R. 1928 Pat. 
. 210 i i 


540 


Reċeiver—Appointment of Receiver, whether operates 
as injunction. - E l 
The appointment of a Receiver so far as regards 

parties bound.by the order operates against them as 


- an injunction. It is an injunction necessarily against 


interference with the Court's Receiver whether by 

withholding possession of property or otherwise. 

C SALAM CHAND KANAYRAM v, JOOGUL Kishore RAÑDEO, 

65 

Setting aside sales by Receivers— Principles. 

See PnovINCIAL Insolvency Act, 1920, ss. 5 (1), 59 (a) 
| 1 


Status and: powers of Receiver “appointed by 
Court—Officer. of Court. d 


r 


A Receiver, when he seeks to take possession of, 
he subject-matter of the litigation under an order 


' of Court does not claiv& as a representative or agent 


.of the parties to the suit but As an officer of the Court, 


`- C Inre K. O. BONNnpJER, A. I. R. 1928 Cal. 402. 738 


> Registration Act (XVI of 1908), 8-17, Ses 
.. Primero Ac, 4872, m (8. ^ ——— 707 298 


wag (in the present case) ample evidence of nogli- 
` ganoe on the part of the Company, jt was- held that 
, fho Wompang could moh be made liable mergly om 


t 

.' i6 
Registration Act—concld. . s Aa 

; s. 17-—Document under which mortgagor 





gives up his rights to mortgagee, effect of—Necessity 


_of registration. E "E 4 

- \A document under which a mortgagor gives up his 
‘tight and possession of the properties mortgaged to 
the mortgagee and by so doing absolves himself 
from the’ mortgage-debt is in effect a document 
transferring all-the right and interest. of the mort- 
gagor in the properties to the mortgagee in considera- 
tion of thé: mortgagee foregoing his right to recover 
the mortgage-debt and is, therefore, compulsorily 
` registrable under 8. 17 of the Registration Act. G 
BaRsIK NANDI MANDAL v. GURUDAS Par, 46 OC. L. J. 
“573; A. I. R. 1928 Cal. 107 ' 474 


17—Security bond executed to Court— 
of judicial proceedings, 


———— $, 
Registration Exemption 
b y bond. executed to the Court’ by a surety 
for stay of execution under O. XLI, r.5 of the Civil 
‘Procedure Code .is a step in judicial procedure and 
is; therefore, exempt from registration under s. 17 of 
.the Registration, Act. B JAYAPPA LOKAPPA 7. SHIVAN- 
gouna, 30 Bom. L. R. 19, A. I, R. 1928 Bom. .42; 52 B. 
72; I. L. T. 40 Bom.69 " > l 710 
: , 17 D) agaman ai apa a 

| e property—~ Registration, nec f. . 
an ds of ‘a decree for possession of 
 dmmoveable property is not equivalent to a transfer 
of property and, therefore, does not require registra- 
tion, L Jaswant RAI Datta CHOWDHRY V. ae os 


I R: h. 70 l 
NAN See-Trusts Act, 1882, s. 9 461 


23—Mortgage-deed—Land not intended 
o be mortgaged fraudulently-ineluded for getting 
deed registered in wrong district—-Registration, . 

. aphether valid as to personal covenants. — 
‘Where-a mortgage-deed has been, registered in g 
wrong - district- by fraudulently. including land not 
.. intended to be mortgaged, the registration is wholly 
invalid and even: personal covenants contained in the 
“deed cannot be considered to be duly registered. ` N 
"VYANKATESH V. ANNASA Lan, 22N. L. R. 143; A. 1 R. 
: 19928 Nag. 1; 11 N-L. J.49 mE 517 


LL —$,.87—Document written on stamp- of wrong 

| description —V alidity of registration: = < 
` The registration of a mortgage-bond is not in- 
lidated by the mere fact-that the document was 
he paek on a stamp paper of a wrong description, 
`- ection 87 of the Registration 
‘guch a case. ,R.M..M. A. CHETTYAR F'IRM v. MA 
Boe May, 5 R 006; A. I. R, 1928 Rang. 50 468 





pb 8, 


-f ‘ . 
. owments—Idol—Property dedicated . 
:Rejigious endow in .panchas—No - 


-lol—Management vested l 
Eos for o ppointment of substitute on death 
a ancha— Death of pancha—De facto manager's 
li to-sue— Trusts Act (II of 1882), s. 76. 


Where a Ge iu: 

. ed :& .certain: number of panchas 

eser d emend of the property but failed to 

E any provision for the appointment of a new 
ma ha if any of ihe-panchas died and did not lay 

zm P gei that others would Desinta pane of acting unless 

< l appointed : * 

"B D ar He PE facto manager had a right to 
ale suits on behalf of. the idol relating to the manage- 


" EXIDIABAI V, GREW, L 5,1928 Nng..21T “653. 
: 4 eus series r j 
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` - Reilglous Institutlons—Dasnami Goshains—Succes- 


Act suffielently covers © 


deed dedicated certain property to an. 


| [1998 


sion to private property—Devolution of property in 

spiritual line, whether raises presumption that prc- 

perty belongs to institution. — s 

In the case of a mahant. belonging to an order the 
members of which have to.sever their relationship 
altogether with their natural family. the mere cir- ' 
cumstance that certain :properties have for several 
generations devolved in the. spiritual line’ does not 
lead to any presumption that the properties are trust 
properties and- not the private properties of the 
mahani. A SHEO GHULAM PURI v. SHIAM 'LAL BHAGAT, 
A. I. R..1928 All. 257 BE 252° 


Res judicata, plea of, whether can be raised in 
second appeal ,for first time. See PRAQTICE 910 


. Restitution of conjugal rights— Decree for restitu- 
tion —Discretion of Courts—Husband neglecting to 
perform his obligation, effect of. | - l - 
itis well-settled that the granting of a decree for : 

restitution of ` conjugal. rights is discretionary with 
the Courts and, though, ordinarily, such a decree will 
‘be refused only if the "husband has been guilty of. ` 
legal cruelty towards his wife, yet he may disentitle 
himself to this relief by his gross failure to perform the 
obligations which the marriage contract--has. imposed 
on him for the benefit ofthe wife. L IMAM BAKH&H' v. 
AMIRAN in 4s ^: -€607 


-Reversal of decree in favour of áéfendants who 
have not appealed. See HINDU Law 449 


„Revision. See C. P. O. 1908, O-.XXII, ».1 -887 


‘Right of privacy—Custom in N.-W. 'P.—Infringe- 
ment—Mandatory injunction— Equitable considera- 
tions— Courts, whether bound io order demolition 
of constructions where adequate remedy can otherwise 
be provided —Specific Relief Act (I~ of 1877), .s. 
55—End and object of ‘law. DE 1 


A customary right: of privacy within -. certain 
.Jimitations exists in the North-Western Provinces, 
-and a material interference with such a right is 
-an actionable wrong’ and affords a good cause of 
action to the person or persons affected thereby. 

In view of the social. conditions of this country 
which prescribe -seclusion -for females belonging to 
ceftain respectable classes of the Hindu .and Muham- 
madan communities in answer to-communal sentiment 
and as the practical result of-the custom which has 
descended from olden times, the right of privacy has 
‘taken too-deep a root to be dislodged by-any a priori 
reasoning. p? ] 

Mandatory injunetion is essentially an equitable 
-. relief and the form in which the injunction is to be 
granted must necessarily vary with the posture of 
each particular case. This ‘form of relief being dig. ` 
cretionary must necessarily be flexible. 
"Where'the infringement of the right of privacy 
complained of by the plaintiff can -be adequately 
remedied by any means short of a total demolition 
of the constructions complained-of, Indian Courta, in 
the exercise of their powers of a Oourt of Equity are 
not bound to direct a complete ‘demolition of the 
- building. E * 

The end and objective of law is not vindictivenesa 

but justice. A Fazat Hag v.-FazinL Hag, 26 A.L..J, < 
-49; -A. I. R. 1928. All. 201 ` Ed 584 


' Rule 1n Shelley's case, See HINDU: Lai 119 


Rules of the Court- of .the Judicial -Com*niss 
sioner of sind, Ch, Vl, th Bi ‘See g, P, Qu, 19085 
B, 148 "e M tim T ue a d aad 


. 
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Second appeal-—Question of fact, determination of. 
A High Court has power to determine a question 
of fact in second’ appeal in order to save a remand. 
-Pat Kuupip Narain TEWARI v. Ram .Lan Manpat,.7 
. Pat. 260; A. I. R. 1928 Pat. 318 821 


.Singapore Bankruptcy Ordinance, S. 51 (1). See 
PnaEsIDENCY Towns IxsoLvENOY Act, 1809, 6.56 233 


-Specific performance—Agreement to. sell by 
, father—Possession given—Person in possession, 
~ whether can be ejected by son—Part performance, 


doctrine of. 
-- A contract for sale of immoveable property made by 
:a Hindu father can be specifically enforced against his 
‘sons if the father dies intestate and if the prospec- 
tive vendee has obtained possession in pursuance 
of this agreement he can successfully resist a suit for 
‘ejectment by the sons. 
. The doctrine of part performance is applicable 
"iosuch cases and the heir of the “person who has 
benefited by the part performance of the contract will 
be estopped from taking advantage of the breach 
. thereof. : 

Under Art.113 of Sch. I of the Limitation Act 
"limitation fora suit for specific performance begins 
.to run only from the date when the person, in 
‘whose favour the agreement is made learns: that 
: performance of the contract is refused. N SHEIKH 
- AHMAD V. AMIRKHAN, A, I. R.1928 Nag.211 ^ 905 


: Specific Relief Act (1 of 1877), s. 20. See Cox- 
-PROMISE -DECREE 25 


* —— 8. 27— Specific performance against subse- 
of 


quent transferee for value—Burden of proof 
want of notice. 
- Per Ashworth, J—Where a plaintiff is seeking to 
take advantage of s. 27 of the Specific Relief Act, it is 
‘for him to show that he is entitled under every word 
.of that section to the relief claiméd. 
Where a person has to prove that notice has been 
‘given to another person, the mere fact that the 
transaction in question might have been known to a 
‘considerable number of people will not amount to the 
-necessary proof. 

Per Sulaiman, J.—In a suit to enforce specific per- 
‘formance against a transferee for value, the burden 
of proving want of notice in the first instance lies on 
the defendant transferee. But, ashe can do this by 
merely denying the fact on oath, the question of 
burden of proof loses much of its importance. 
KIRTARATH Rar v. SRIPAT Rar, A. I. R, 1928 All, 2 

2 54 
=- $, 55, See RIGHT or PRIVACY 584 


“Stamp Act (Il of 1899), s. 27 (g). SeeO. P. C. 
1908, Sca. II, Para. 20 668 


ss. 40 (b), 57—Morigage-bond executed by 
. surety for due performance of undertaking by 
decree-holder io restore property—Proper stamp— 

‘fo secure the due performance of a contract, 

meaning of. . 

A deed of mortgage executed by a surety for the 
due performance of an undertaking given by a 
decree-holder to the Court for restoring certain 
properties to the judgment-debtor in event of the 
ailure of the decree-holder in appeal is a deed 
“executed ‘to secure the due performance of a contract’ 
within the meaning of Art. 57 of Sch. I of the Stamp 
Act and is liable toa stamp duty of Rs. 5 only. Q 
Lar Harmar PARTAB BAKHSH SINGH v. BISHESHAR 
PAKAH Sinau, 5 O, W, N, 15; A, I, R. 1928 dert 
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Succession Act (X of 1865), 5.269, See Apurnié- 
TRATOR 747 


Succession Act (XXXIX of 1925), s..381— 
- Succession Certificate Aet (VII of 1889), s. 16— 
Succession Certificate, conclusiveness of —Certificate 
in name of wrong person, whether invalid. 
Under the Ist part of s..16 of the Succession 
. Certificate Act of 1889 (corresponding to s. 381. 0f the 
- Succession Act of 1925), a Succession Certificate is 
: conclusive against the debtor. 
The. fact that a Succession Certificate isissued in 
the name of a person different from that of the 
person ultimately found to bé the realheir does not 
render the certificate invalid. Ml PARAMANANDACHARI V. 
M. VEERAPPAN, 39 M. L. T. 611; A. I R. 1938 Mad. 213 


' 431 

` Succession Certificate Act (VII 0$ 1889), s.16. 
See SUCOESSION Act, 1925, s. 381 431 
Suit. See C. P. O., 1908, O. XXI, n. 29 79 


Suits Valuation Act (VII of 1887), s. 8—Wrong 
valuation— Power of Court to allow amendment. See 
Court Fers Act, 1870, s. 7 iv (c) 609 

S.11—Under valuation- Objection not taken 

. at early  stage-- Absence of prejudice—Want of 
jurisdiction, effect of —Transfer of case—Procced- 
ings before transfer, validity of. l 
The defect of jurisdiction on territorial: or pecuniary 

ground will not render proceedings ina case void, 

if objection is not taken at the earliest oppor- 
‘tunity and there has been no consequent failure of 
justice. 

A suit for dissolution of partnership and renditicn 
of accounts was valued at Rs. 1,100 and filed in the 

- Court ofa Sub-Judge, Second Class. No objection 
“was taken by the defendant to this figure with the 
result that the . parties proceeded to trial and 
ultimately a preliminary decree was passed. No 
"objection as to valuation or- jurisdiction was taken 
in appeal ‘from the preliminary decree which was 
dismissed. In the meantime the trial Court appoint- 
ed a Commissioner for examining the accounts 
who after examining the accounts submitted'a 
report wherein he arrived at a sum of Rs. 14,369-15-9 
‘which was to be distributed as nett profits between 
the partners. The case was then transferred to Court 
of competent jurisdiction which passed the. decree. 
On appeal it was objected that the appointment of the 
` Commissioner was without jurisdiction and consequent- 
ly the whole of the proceedings including the Commis- 
sioner's report should have been discarded : 

Held, that inasmuch as no objection was taken to 
the defect of jurisdiction at an early stage and as it 
was not suggested that the disposal of the case on 
merits had been prejudicially affected by wrong 
valuation, the case was covered by s.11 ofthe Suits 

- Valuation Act. L BupHA Man v. RALLIA Ram 620 


Torts—Acts.authorised by Legislature— Nuisance to 
private person—Remedies, See CITY or RANGOON 
AMUNIOIPAL Act, 1922, 8. 25 f 849 

———— Wrongful attachment—Property placed by 
Police im custody of third persen—Damqges to pro- 
perty during such custody—Suit for damages, main- 
tainability of—Custody of Police, whether custody 
of Court— Criminal Procedure Code (Act V of 1898), 
ss. 107, 146. Ma 
Where possession of a9 certain property becomes 

the possession of the Oourf® a person at whose 
instance the rightful owner may have been deprived 
of his possession in respect of the property no longer 


remaing liable forany damages that may bo caused 


(oit, 
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. Torte—concld. , Transfer of Propérty Act-contd^ — . — i05 
But where an attachment is made by the Police 
-in.the exercise of those powers which the Police 
have for the prevention of a breach of the peace, 
either with or without reference toa Magistrate, the : 
latter acting not in his judicial capacity, the The definition of the term ‘good faith’ in s. 3 (20) 
attachment cannot be said to have been made under of the General Clauses Act, 1897, as meaning merely 
. an order passed’ by a Court of competent jurisdic- . ‘honestly’ is not applicable to the ‘Transfer of Property 
tion and the person in whose custody the property Act. A LAOHMI PRASAD v. LACHMI NARAIN, 20 A. L.J. 
“ja kept cannot be said to bein possession on behalf . 926; A. I. R. 1928 All. 41 36 
of the Court. . 
' The defendant applied for proceedings being taken 
, against the plaintiff under s. 107 of the Criminal 
Procedure Code and while the said proceedings 
were either pending or in contemplation the paddy 
. standing on the land in dispute was attached by 
the Police and kept in the custody of a third person. 
There was nothing-to show that the attachment was I 
"made under s. 146; Oriminal Procedure Code. The of the Transfer of Property Act applies to transfets 
plaintiff to whom the property was finally restored effected during the pendency of a contentious ‘suit 
.gued the defendant for damages for injury caused to : OF proceeding even when such asuitor proceeding 
‘the crops during the time thatit was ia the custody 18 subsequently compromised and a decree is passed 
of the third person: in pursuance of such compromise. - i" 
Held, that the plaintiff was entitled to recover the During the pendency of a litigation between A 
damages claimed from the defendant. C MADHAB and B with respect to the title to a certain piece of 
..QgANDRA Durra v. Jasnoo RAM, A. I.R. 1928 Cal.231 land B leased the same to C. B subsequently with- 
479 drew from the contest and & compromise decree was 
' Transfer of Property Act(IVof 1882),ss. 6, 43 passed in A's favour. A then sued to eject C con«- 
| Hindu reversioner's interest, whether property— tending that the lease was not binding on him : ET 
' Transfer, validity of —S. 48, whether applicable. Held, (1) that the suit was cognizable by the Civil 
The interest of a reversioner expectant on the Court; oe S 
"death of a Hindu female is a mere spes successionis, - (2) that the lease was not binding on A in-the 
which is neither.property nor clothed with the attri- absence of fraud.or collusion between A and B. O 
bute of alienability incident thereto, and cannot, there- Sat NARAIN SINGH v. BADRI Prasan SINGH, 4 O. W.N, 
fore, be validly pie in " 1275; A.I. R. 1928 Oudh 146; 12 R. D. 99 556 
A transfer of such an interest is void ab initio and —M age suit--Sale during or - 
cannot be validated by recourse to the doctrine of - tion of ate jo ne validity of. itia: 


estoppel. "e é The doctrine of lis pendens applies to an alienation 
Section 43 of the Transfer of Property Act has no made during the active prosecution of execution pro- 


‘application to such a transaction as the Transfer geedings under a mortgage-decree. N  PoxkHaRDAss 
f Property Act does not regard spes successionis as y GANpAT RAO 195 


“property for purposes of transfer, N MAROTI SURYA- s. 53—Preference of creditors, effect of. 


owner, alleging circumstances which would enable 
him to give absolute title, that the transferee should : 
be treated as believing that he holds the property in 
good faith. - * - 


s, 52—Lease during pendency of suit— 
Suit by successful claimant to avoid lease and ejett 
lessee—Jurisdiction of Civil Court—Oudh Rent Act ` 
(XXII of 1886), s. 108—‘Suit for ejectment of 
tenant'—Lis pendens—Transferee pendente lite 
whether bound by compromise decree. KA 
The doctrine of lis pendens a8 enunciated in s. 52 


+ 





_ BHAN v. RAUWANT Rao, 897 In a-case in which no consideration ofthe law ‘o 

Ee s. 43. S bankruptcy or insolvency applies, there is nothing 
|. See MUAFI. — . 872 ġo prevent a debtor paying one creditor in full and 
| . See TRANSFER OF Property Aor, 1882, 5. 66 ~ 897 leaving others unpaid although the result may be 


C s. 45-—Joint purchase —Presumption of that the rest of his assets will be insufficient to 
equality of shares. provide for payment of the rest of his debts. O GHANI 

In the case of a joint purchase by’ two or more ^ ÁHAMAD KHAN v. Menpi Braam, 1 Luck. Cas. 649; A. 
persons there is a presumption, in the absence of I. R. 1927 Oudh 617 : 335 
specification of the shares, that the purchasers had —~—— 8: 55..See EYIDENOE Act, 1872, B. 92 417 


equal shares. Pat BsoukHrBAov. GAIBISAO — 149 . 5 gi 55 Contpgot Act (IX of 1872), -8. 60-—- 


s, b1— Transfer by manager of joint Hindu Agreement for sale of leasehold interest—Purchaser 
to set aside transfer—Transferee's ut in possession— Suit for specific performance 








family —Suit 


eight to compensation for improvements —F'ailure to 
enquire as to necessity, effect of—'Good faith, 
“meaning of. - 


y purchaser-—Pendemey of unsuccessful appeals 
against decree— Payment by vendor of. rents and 
charges on property—8Suit by vendor for reimburse- 


Per Ashworth, J.—A transfer bya Hindu father ` 
and manager of & joint family is a valid transfer until 
‘itis avoided by the son, and a transferee who has 
made improvements on the property before the trans- 
‘fer is avoided must be held to have believed himself 
.in good faith to be the absolute owner thereof within 
the meaning ofs. 51 ofthe T~nsfer of Property Act ; ; : 
' :even if he has failed to Bat'sty himself at the time The liability of a person who agrees to purchase a 
of the sale that it waf necessary. E leasehold interest in immoveable property. -to pay 
Per Mukerji,J.—1lt is always a question of fact ‘rent and charges in respect thereof ordinarily arises 
whether a transferee believes or not that he is ‘only on the date of the actual sale-deed. MS 
absolutely entitled to a property. lt is not possible But where the purchaser was -put, in possession. 
“tp hold in every case of a transfer by a qualified under the agreement of transfer, and, during the 
i * 09. Em f 


-^ 


+ 
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ment after termination of litigation—Cause of .. 
action when arises—Suspension during pendency of ` 
appeals—Limitation. j i ai 
A mere contract of sale of immoveable propérty 
does not confer any right to the property on the 
prospective vendee. His right is only to have a 
conveyance effected in his favour. 
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pendency of a suit by such purchaser for specific 
performance of the agreement of transfer against the 
vendor, the vendor paid the rents and charges on 
the land, and after the æuit for specific performance 
was decreed and the sale-deed was executed by him, 
the vendor sued for recovery of the amounts from 
the purchaser : 

Held, (1) that inasmuch as the possession of the 
defendant was not that of a trespasser but that of 


. & transferee whose title had only to be perfected by 


the execution of a proper deed, the defendant was 
bound to pay the rentand chafges on the property 
while he was in possession thereof ; 

(2) that under s. 69, Contract Act, plaintiff who paid 
the amounts was entitled to recover the same from 
the defendant ; 

(3) that Art. 61 of the Limitation Act, applied and 
the cause of action arose onthe date of the several 
payments and not on the date of the execution of the 
actual deed; 

(4) that during the pendency ofthe unsuccessful 
appeals of the plaintifi tothe District Court and the 
-High Court, the cause of action was not suspended. M 
SINTHAMANI CHETTI v. ABUNACHALAM OHETTIAR, A I. 
R. 1927 Mad. 1060 l 412 


s. 55 (1)—Vendors lien for unpaid 
purchase-money, whether lost by execution of pro- 
note by vendee for sale consideration—Recital in 
sale-deed that properties were not to be sold till 
pro-note was discharged, effect of. 





The vendor's lien for unpaid purchase-money is - 


given by Statute and continues until there is a con- 
‘tract between the parties that it shall cease. 

A purchaser of immoveable property executed a 
‘pro-note for the amount of the consideration for the 
‘sale but the sale-deed contained a distinct rocital 
that the vendee was not to alienate the property 
until the pro-note had been discharged. The pro- 
-missory note was subsequently renewed in the name 
of the vendor and his wife for either or survivor. In 
-a suit after the death of the vendor by the wife to 
enforce vendor's lien : 

Held, that the vendor's lien could not, under the 
circumstances, be held to have been abandoned. M 
BANSILAL ABBEROHAND V. SRIRANGANACHARAMMAL, I L. 
'T. 40 Mad. 59; A. I. R. 1928 Mad. 486 302 

s, 59— Transfer of Property (Amendment) 

Acts XXVIIof 1926 and X of 1927—'" Attestation" 

—JHEndorsement by Sub-Registrar of admission of 

execution, whether amounts to attestation. 

A deed of mortgage, which has 'been attested by 
only one witness but in which there is an endorse- 

“ment of the Sub-Registrar (of which judicial notice 
.is.to be taken) that the parties including the mort- 
'gagor, who were present before him and were duly 
identifled, acknowledged having executed the docu- 
-ment, is properly attested within thé meaning of s. 59 
`of the Transfer of Property Act read with Act XXVII 
‘ of 1926 and Act X of 1927. S BUDHAR PRAGII v. RAHIM- 
"TULLA Kuan, A. I. R. 1928 Sind 93 216 
.———- S. 66. See MORTGAGE 156 


à; 88. 67, 98—Mortgage—Covenant to pay— 
Provision for mortgagee remaining in possession if 








Lal - 4 


" 


payment—Anomalous morigage-—Remedies of mort- 
gagee. : (ores 
, A deed of mortgage under which possession was 
y delivered to the mortgagee provided -that the mort- 
gagee was to pay out of the net income the interest 


he- 


GENERAL INDEX, 


- sINGHI, 39 M. L. T. 614; A. I. R. 1928 Mad. 226 


- Act, 1908. 
| K. CHETTYAR FIRN, A. I. R. 1928 P. 
. 517: 6 R. 113; 47 C. L. J. 429; 30 Bom. L. R. 788: 32 


debt is not re-paid —No provision for sale om non- ` 
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- e 

-and then the principal and that the mortgagor wis 
to pay the amount in five years and in default the 
mortgagee was to remain in possession. The mort- 
gagor, however, took possession in 1906, but defaulted 
-to pay the mortgage amount. In a suit by the mort- 

- gagee for sale: l 
Held, (1) that the mortgage was an anomalous one 
in which the parties were bound by the terms of the 

. document; | ANE 
(2) that the plaintiffs remedy was to sue on the 
‘covenant to pay and for possession within the time 

prescribed by law; 

(3) that the suit for sale was not maintainable. M 
.JAMMULA NARAYANAMURTHI v. NILAMBARA PRUDHIVI- 
511 


—————— ss, 101, 111 (d)—Lessor and  lessee— 
Acquisition by lessor of lessee's interest—Merger— 
Intention to keep lessee's interest alive, whether 
material. < 


Where the interests of the lessor and thelessee in 
the property leased become vested in the same 
person in the same right, the lease determines 
absolutely irrespective of any question of intention, 
express or implied, on the part of the acquirer to keep 
the subordinate interest alive. Pat HIRDAY NARAIN 
SINGH v. KALI OHARAN SINGH, A. I. R. 1928 Pat. 273 : 


819 

————— $.107. See Evipence Act, 1872, 8.92 417 
s. 111 (d). See TRANSFER OF Property ACT, 

1882, s. 101 819 


Transfer of Property (Amendment) Act (XXVII 
of 1926 and X of 1927). See TRANSFER OF PRO- 
PERTY Aot, 1882, s. 59 l 216 


Trustee and cestul que trust—Cestui que trust, 
right of, to indemnity against trustee. i 
The right to indemnity may arise in several ways, 

by contract express or implied, or where the position 

oË the parties is such that either in law or in equity 
there is an obligation on the one party to indemnify 
the other, or if there is a state of circumstances to 
which the law attaches a legalor equitable düty to 
indemnify or where arightto indemnity is given by 

Statute. : 7 
A right to indemnity exists on the part of a 

trustee agsinst his cestui que trust and likewise on 

the part of the cestui que trust, against his trustee. M 

KRISHNASWAMI AYYAR v. THATHA RaGHAVIAH CHETTY, 53 

M. L.J. 679; 26 L. W. 687; 39 M.L. T.472; A. T. R. 

1928 Mad. 43 423 

Trusts Act (II of 1882), s. 5—Deed of trust— 
Description of properiy— Registration Act (XVI 
of 1908),s. 21. 


Where a deed of trust in relation to infnoveable 
property is, registered, the instrument must contain 


.& description of such property sufficient to identify 


the same. as required by s. 21 of the Registration 
P C OuockALINGAM CueTTIYAKR v. E. N. M. 
. 44,50. W.N. 


Q. W. N. 677; 27.1. W. 811 461 
ss. 75; $4—Application for removal of 
trustee—Proper procedgre. 
A person who is not the beneficiary. has no right 
to apply for removal of a-trustee under sg. 74 of tht 
c Trusts Act. n zi 


An application for removal of & trustee should he , 


EM 
„Wo . 
Trusts ġot—concld: dis 


"brought by a Suit, and where it is alleged that the 
trustees have committed a breach of trust, the suit 
“should pray that the delinquent trustee’ should make 
“good their breach of trust. Such a suit should further 
“normally ask for the administration of the trust estate 
by the. Court. B NATHABHAI DEVIDAS v. VAGHJIBHAI 
JHAVERBHAI, 29 Bom.'L. R: 1577; A. I L. 1928 Bom. 20; 
752 B. 32 hi 49 


- 





663 
'U.-P. Co-operative Societies (Amendment) Act 
(IH of 1919), s. 2. See CO-OPERATIVE SOCIETIES ACT, 

- 1912, s. 52 243 


' :U. P. Gourtof Wards Act (IV 011912),ss. 37 (a), 
55—Suit on hundi—Plea that defendant was a ward, 
—Buürden of proof— Application for adjournment 
granting of. — ' 

* Jn’a suit instituted ‘on the basis: of a hundi -the 
defendant pleaded. that under s. 37 (a) cf the U.P. 
:Qourtof Wards Act-of 1912 he was not competent 
to enter into the. contract embodied in the 
-hundi aud that under s. 55 of the said Act he 
 eould not personally be sued. On the date fixed 
.for hearing evidence, the defendant's Counsel asked 
for a short adjournment of a few hours in order 
that -the Head Clerk of the Court of Wards could 
‘be produced with his record. This was refused by 
the Court, and the suit was decreed on the ground 
that the defendant had summoned no witnesses: for 
‘the day and that-there was- nothing on the record to 
‘show that he was a ward on the date of the exe- 
‘cution of the -hundi or on the date of the institution 
-of the suit ; "n ' — 
. -Held, that the course adopted by the. trial Court 
was.too severe and had caused hardship ‘to “the 

defendant a Ni 5 
The Government Notification was admitted as 

‘evidence in the appeal, the case was remanded to 


si §,.76, See RELIGIOUS ENDOWMENTS 


.the Court below for substituting the name of the . 


_Gollector and proceeding with the case according -to 
law.] A COLLEOTOR of CAWNPORE v. JUGAL KISHORE, A, 
I. R. 1928 All. 355 578 


U. P. Land Revenue Act (lll of 1901), s. 99. See 
BENGAL ÁLLUVION .AND DILUVION REGULATION, re 
el. 4 < s "os i 


- 


s. 111—Partition proceeding—dJurisdiction 
of Civil Court— Objection that land is jagir and 
not .sir—No question of proprietary title—Refusal 
of Revenue Court to decide objection—Civil suit, 

` maintainability of. - | 
Under the U. P. Land Revenue Act, 190!, the 
. jurisdiction of Oivil -Courts in matters relating to 
partition is expressly ousted, except inso far as is 
providesl by the provisions of s. 111 of the Act and 
the ‘conditions and qualifications annexed to the 
grant of jurisdiction must be strictly complied with. 
An objection to partition which merely states that 
the land in question is not sir but jagir does not 
raise any ques&ion of proprietary or under-proprie- 
‘tary title andthe Civil Court has consequently no 
jurisdiction to determine the matter even-though the 
Revenue Court has erroneously left the question un- 
<determined and referred the P to. the Civil 

` Court. O Ram Sipg Sinau yy. Baxoopas, 4 O. W.. N. 

1196; A, I. R, 1928 Oudh 101 | 333 


e -——— 8, 146. See Co-operative Socref'rae- Acr, 1912, 
UE ont 644 
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lixeculive Officer of the Board promptly issued a 


305; As I; R 1928 Cal, 209- 


.: [1988 


U. P. Municipalities Act (Il. of 1916), ss; 211, 
_ 307—Lease by Municipality—Prosecution of lessee 
- for disobedience of notice under s.° 211, before 
determining tenancy, legality of—Mere resolution 
of Municipality, effect ‘of—Duty of Municipality 
to give notice terminating «ease, necessity of. .- * 


A Municipal Board leased certain plots on a road- 


‘sidé. Subsequently, the Board' passed a resolution 


that. the roadside should not be leased and that the 
lessees then in possession must be told to quit. The 


+ 


~m 


notice to the lessees under s. 211 of the U. Pï Munici: 


-palities Act treating them as trespassers encroaching 


on a public road, and the applicant, one of the lessees, 
-was prosecuted-for disobedience of the order :- 


Held, that the notice under s. 211 was illegal ` 


‘Inasmuch as the applicarit’ was at the time of the 
notice a lessee whose-lease had not been validly 
determined, and not a trespasser, and ‘thatthe appli- 
cant could not be prosecuted for disobedience “of 
‘such notice. A AMINULLAR v. IMPEROR, “A. J..R.-1928 
- All. 95; L. R. 9 A. 28 Cr.;-26 A. L. J. 328: 9 A. I. Cr. 
R. 197; 29 Cr. L. J. 271; I. L. T. 40 All. 100 699 


U. P. Town Improvement Act (VIII 0f1919), 
sch, l, para. 10 (3). See LAND Acquisition ACT, 


1891, s. 23, sub-s. 1 (1) = 587. 


Usurious Loans Act (X of 1918), -s8. 3, 4—High 
rate of interest —Power of Court to interfere. 


Where the rate of interest.is high-a Court-ean : 


give relief under s. 3 of the Usurious ` Loans Act 
without considering whetlier the lender was in & 
"Position to dominate the will -of the borrower or not, 
The.rate of interest may, by itself, be sufficient .evi- 


dence that a transaction is substantially unfair. GC 


MOHAR ALI v. ABDUL KARIM.SARKAR 


Vendor and purchaser —Suit by purchaser against 
trespasser— T respasser, whether entitled to question 
bona fides of saleor adequaey of consideration— 
‘Paper transaction’, meaning of -Transaction found 
to. be sham—Order for refund of price, whether 
proper. o 
A sued B ‘and C for recovery of possession of 

certain properties alleging that he had purchased the 

properties from Cand prayed that if C was found .to 
have had no interest at the time of the purchase the 
price paid might be decreed to him. B pleaded 


E 
i 


that he had purchased the. same properties from . 


C's predecessors-in-title long before the alleged sale 
to A. C contended that'he had validly transferred 
the properties to A.. The lower Appellate Oourt 


.found that the sale set up by B was untrue, and that 
“the sale set up by A was a mere ‘paper transaction’ 


created by C to enable A to’ bring the suit, and, 
while dismissing A's suit for possession, directed that 
the amount admitted by C 'to have been received 
from A should be refunded to A` In second apa 


peal: 
Held, (1) that B, being a trespasser, was not entitled 
to challenge the validity of the sale to A on the 
ground that it wasa mere ‘paper transaction’ or was 
for inadequate consideration ; oy ees 
(2) that C having admitted that he had sold tha 


poe and received the -price therefor-and -A 


aving admitted that-he had purchased the properties 


‘and paid the consideration therefor; there was no 
‘principle of law under which C could be com- 


elled to return the purchase-money to A. : O HARA 
HANDRA MANDAL v. MonaNAND& MANDAL; 47 O,L. 9 
: 44% 


00.8 


^^ r 
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WaJlb-ul-arz-—Interpretation—Manure on gowthan 
Right of proprietary body. eae Wa a 3 
The clause inthe wayjib-ul-arz that any one may 

collect manure from waste -land does not apply to a 

gowthan, a place where cattle are collected in the 

morning before they are taken to graze on the waste 
land or elsewhere. The manure on the gowthan 
belongs to the entire proprietary body and a manag-- 
ing co-sharer who collects it cannot refuse to ac- 
count for the profits reczived therefrom. N DoMAJI 
v. TULSIRAM, A. I. R. 1928 Nag. 179 514 


Wiid Birds and Animals Protection Act (VIII of 
- 1912), s. 4—Offence under the Act, what con- 
stitutes. 

To convict a person under the Wild Birds and 
Animals Protection Act, 1912, itis necessary to prove- 
that he has either killed or attempted to kill one of 
the animals or birds mentioned in the Schedule to 
the Act, 

" Merely wandering about with a gun round a reserved 
nursery does not constitute an oitence under the Aot. 
L BATAN SINGH v. Emperor, 29 Or. L J, 238; 9 A I. 
Or. R. 485 288 


Will—Construction—Abeolute estate in favour of 
daughters, with provision for devolution of property 
mot disposed of by them—Nature of estate conferred 
—'Santanam,’ ‘If there is issue, meanings of. ii 
A Will under which a Hindu devised his properties 

to his two daughters and to his sister's sons provided 

as follows: 

"My daughters,.... and my sister's sons...,,.shall 
each enjoy... his or her respective portions of the 
property devised to them hereditarily and at their 
pleasure, with right of alienation by gift, sale or 
otherwise. If out of the said two daughters, to either 
there is no issue, her property shall after her death, 
pass to the other to whom there is issue. If to neither 
of them there is issue, then the property remaining 
at the time of the death of the said two shall pass to 
the nephews of the testator”: 

Held, (1) that the Will conferred an absolute estate 
on the daughters with a provision for the devolution 
of whatever property may be left at their death, and 
that such an estate was not unknown to Hindu Law; 

(2) that the expression "there is issue" meant issue 
living at the time of the daughter's death and not 
merely that the daughter should have had a child born 
to her; 

(3) that the reference to the word 'issue' being to the 
issue of a female, it did not include an adopted son. 

The word 'santanam' besides meaning child has a 
certain implication of succession or heirship. M 
PocurRAJU Kannamaa v, MANNAYA MAOHAMMAL, (1927) 
M. W. N. 909; 27 L. W. 156; A. I: R. 1923 Mad. Ms 


Construction—Provision for erecting choultry 
and carrying on worship—Balance of income to be 
utilised Jor family purposes—Properties, whether 
absolutely dedicated to trust or merely burdened with 
trust—Provincial Insolvency Act (V of 1920),5.4 
—Propefties burdened with trust, whether vest in 
Oficial Receiver, 

A Hindu, by his Will, enjoined his son to build a 
choultry to instal the Kula Deivam in it for the 
purpose of family worship, and to conduct a charity, 
meeting the expenses from the income of the pro- 
perties. The patta for the properties was directed 
to be transferred in the name of the deity worshipped 
en the choultry, There was a further provision to 
jus elect that-the testators's bom nnd his heirs “trom 


8 
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generation to generation according to thg rule-of ~ 


primogeniture should, without alienating the pre- 
perties in any manner, enjoy them’ paying: sircar 
kist therefor and conduct the charity and utilise the 
balance of the income for family purposes.” . The 
last sentence of the Will contained a provision that. 
the testator’s son was to inherit all his other prc- 
perties: It did not appear there were any other pro- 
perties given to the son, but it was found that the. 
expenditure for the charities even on a lavish scale. 
could not consume any considerable portion of the. 
income and a very large part of it would be left in- 
tact for the enjoyment of the family : 

Held, on a proper construction of the- Will, : 

(1) that the dominating purpose and intention of 
the testator in executing the Will was to provide for: 
the members of his family, the maintenance and 
conduct ofthe charity having only a subsidiary im- 
portance ; - 

(2) that the properties covered by the Will wera not 


properties absolutely dedicated to a trust but wera- 


only properties burdened with & trust ; 
(3) that on the adjudication of the son as insolvent, 


the properties vested in the Official Receiver for. ths. 


benefit of the creditors. Mi RAMAPPA NAIDU v. LAK8H- 
MANAN OHETTIAR, 27 L. W. 88; (1928) M. W. N. 86; A. 
I. R. 1928 Mad. 190; 54 M. L. J. 272 786 


— ————. Probate —Grant of Probate, effect of —Caveat 
—Sufficient interest to support caveat, what amounts 
to—T'estator dealing with objector’s property, whe» 
ther sufficient. 


.The function of a Court of Probate is to decide 
whether the Will propounded is the last Wiil of the 
testator and whether the right to represent the 
estate may be conferred upon an applicant for Pro- 
bate. The Court of Probate does not profess to 
decide the disputed title to every item of property 
mentioned inthe Willor the disposing power ofthe 
testator or the existence ofany disposable property. 

Indealing with the question whether a caveator 
has the necessary interest the test is, does the grant 
displace any right to which the caveator would other- 
wise be entitled ? If so,he has such an interest, if 
not, he has not, 

On an application for grant of Probate of a Will, 
a person who alleges that the testator has by the 
Will purported to dispose of such person's property 
as if it belonged to the testator himself does not 
possess sufficient interest to support a caveat and 
oppose the grant of Probate, M M. K  SownBHagrAMx- 

MAL v. KOMALANGI AMMAL, 27 L. W. 167; I, L. T.40 
Mad, 51; 51 M. L. J. 382; A. I. R. 1923 Mad. 803 420 


WORDS AND PHRASES:— 
Agricultural Income, See Income Tax Acr, 1923, 
88. 2 (1) (a), 4 683 


~ 


AWuvion. See BENGAL ALLUVION AND Dituvos 
REGULATION, 1825, cl. 4 ` 566 
Antocedent debt. ' See HINDU Law 385 


Called. See Or. P. O., 1598, as AMENDED BY ACT, 
1923, s. 162 | 817 


Cause of action. See JURISDICTION 218 
Compensation. Sce LIMITATION Act, 1908, Scu. I, 
Arts. 61, 115 493 


Construction. Sce C. P. C., 1908, s, 100 560 
Declsion on merits. NL O. P.O., 1908, s. d 
10 


Bian generis. See C, P, C, 1003, weed 
R, 
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